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A 

Adverse Possession 

*-Void usufructuary mortgage— 

Possession transferred—Trans¬ 
feree prescribes for title as usu¬ 
fructuary mortgagee 410 (b) 

**-Mortgagor and Mortgagee- 

Oral sale of mortgaged property 
to usufructuary mortgagee 
authorising him to hold the 
property as owner — Altered 
nature of possession gives rise 
to a right of prescription to mort¬ 
gagee 213 

Arbitration Act (9 of 1899) 

*——S. 9 (b)—Section applies only 
in absence of contract providing 
otherwise 53 ( a ) 

■*-Ss. 14 and 9 (b)—Case not fal¬ 

ling within S. 9 (b)—Arbitrator 
is not bound to grant adjourn¬ 
ment to enable Court being 
moved for setting aside appoint¬ 
ment 58 (b) 

B 

Boundary Marks Act (Impe¬ 
rial) (28 of 1860) 

Ss. 2 and 25—Survey Officer can 
fix boundary between Zamindari 
village and Dharrr.asanam village 
if he thinks it necessary to pre¬ 
vent disputes 107 (b) 

C 

* *Ca8te Disabilities Removal Act 
(21 of 1850) 

S. 1—Conversion does not give 
right to partition if there is none 
prior to conversion, (1912) M.W. 

N. 386, Overruled F- B- 224 

Civil Procedure Code (5 of 
1908) 

*-S. 2 (11)—Fixed deposit— 

Nomination of a person to re¬ 
ceive money after depositor's 
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S. 11—Landlord and tenant—Suit " 
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-S. 11 —Execution—Order is 

not res judicata unless passed 
after notice to parties 532 (1) (b) 

-S. 11 —Point as to res judicata 

not raised in the Court below 
cannot be raised inrevision 532 (1) (c) 
- 7 S. 11—Malabar tarwad—Deci¬ 
sion against karnavan in bona fide 
litigation by him bindsitarwad 520 (c) 

-S. 11—Revenue Court’s deci- 

sion that certain lands are 
“ estate” within the meaning of 
the Madras Estates Land Act is 
not binding on Civil Court 473 

-S. 11—Application for final 

decree—Final decree not granted 
on the ground that execution 
could not issue—Finding that 
execution could not issue, is res 
judicata in subsequent applica¬ 
tion for execution. 461 

-S. 11—Decision under S. 7 of 

the Presy. Towns Ins. Act is res 
judicata 456 (b) 

'-S. 11 —Decision that certain 

former execution petition was 
invalid is res judicata 1 315 
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*-S. 11—Lessor is not a person 

claiming under his lessee within 
S. 11 —Previous suit between 
lessee of zamindari and tenants 
—Subsequent suit between les¬ 
sor and tenants is not barred even 
when lessee has surrendered his 
lease in favour of lessor 306 (a) 
-S. 11—Section operates as per¬ 
sonal estoppel and does. not 
attach to property 306 (b) 

S. 11—Mere suggestion by 


U - ^ J 

Court complied with by party is 
not res judicata 126(c) 

—S. 11—Agreement for sale of 
property by judgment-debtor— 
Notice of previous petition for 
execution by attachment and sale 
reaching judgment-debtor subse- 
quently—Proposed vendee is not 
prevented from asserting his 
rights in the execution proceedings30(f) 
-S. 11 —Secondary relief claim¬ 


ed and determined by lower 
Court but not by appellate Court 
is not res judicata p.g. 

-S. 20 —“ Cause of action 


21 


in¬ 


cludes every fact necessary to 
prove in order to support plain¬ 
tiff’s right to judgment of Court664(a) 

" Ss. 24 and 25—Decision of the 
Court to which case is transfer¬ 
red is appealable in same manner 
as its other decisions 687 ( 1 ) 

' S. 35—Contract of . indemnity 
—Suit on—Plaintiff should be 
awarded actual costs incurred if 
reasonable 544 

-S. 43—Agreements for sale of 

property by judgment-debtor— 
Notice of previous petition for 
execution by attachment and 
sale reaching judgment-debtor 

subsequently-proposed vendee 

is not prevented from asserting 
his right in the execution procee- 

30 (f) 

\ n oi !> 4 n7 A ^ plication under 
0.21, R. 97—Order against judg- 

mentdebtor-S. 47 applies-Ap- 

, Pfla j *!? 627 (a) 

S.47 and O. 21, Rr. 103 and 
t v IQ0—Application under O. 21, 

‘ ’S’;. 100 fou *kt out between 
parties to suit— Appeal lies 612 (c) 

^^Application., milder 


Civil P C- 

0.21, R. 100 by party to decree— 
Court should confine itself to the 
decree 612 (g) 

-S. 47—Order under O. 21, 


R. 98 is appealable if the section 
applies 559 

•S. 47—Person impleaded with- 


(a) 


* * 




out, notice—Name removed with¬ 
out his participating in proceed¬ 
ings—Person is not “ party” 559 (b) 
—S. 47—Transferee pendente lite 
from judgment-debtor—Transfer 
inoperative under decree—Trans¬ 
feree is not judgment-debtor’s 
representative (Ramesam, J., con- 

559 (c) 

-S. 47—Sale under mortgage 

decree—Property delivered to 
stranger purchaser—Judgment- 
debtor alleging wrong delivery 
should proceed in execution and 
not by separate suit 420 

—S. 47—Section is no bar to 
questions relating to execution 
discharge or satisfaction ofi a 
decree being raised in a suit by 
way of defence 279 

“'T - ^—Objection that Receiver 
in insolvency ought to have been 
impleaded in suit cannot be enter¬ 
tained 

* S. 47—Question between judg¬ 
ment-debtor and auction-purchas- 
er —S. 47 does not apply. 

-S. 50—Execution Decree can 

be executed in default by judg- 
ment-debtor-Till then deceased 
judgment-debtor’s legal represen¬ 
tative need not be impleaded— 
Execution not being necessary 
for a long period is not barred 693 ( 1 ) 
—-S. 51 (d) and 0.40, R. 1 — 
Receiver can be appointed to 

realise property outside jurisdic¬ 
tion 

58 («*)—Fixing of a term for 
payment of mortgage money is 
not inconsistent with usufructu- 

ar y m ° rtg *ge 183 (d) 

S. 60—Right to get reconvey, 
ance of property worth fifteen 
lakhs for payment of six lakhs is 

property attachable and trans- 
ferablej 498 / d j 

,“ S ’ ^—Execution — Attach¬ 
ment—Abandonment of-nAttach- 

pteps 


85 


81 


119 


12 SUBJECT INDEX, 
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except keeping alive decree for 
statutory period when execution 
and attachment were again 
applied for—Attachment may be 
presumed to be abandoned. (Per 
Seshagiri Aiyar, J contra.) 30 (a) 

* *-S. 64—Attachment does not 

create charge—Court sale deter¬ 
mine all rights under attachment30 (b) 

* -S. 73-A, attaching debtor’s 

property before judgment in his 
suit and money realised from 
sale deposited to credit of A’s 
suit—B in suit against the same 
debtor attaching the deposit 
before judgment,and after obtain- 
ing a decree applying for pay¬ 
ment of the money—A obtaining 
decree and applying for payment 
of the deposit. (Per Sadasiva 
Aiyar, J.—A and B both are 
entitled to rateable distribution. 

— (Per Coutts-Trotter, J.)—B is 
entitled to full payment of his 
decree 481 

* *-S. 73 and O. 21, R. 52—Court 

to which execution is applied for 
holding money to the credit of 
judgment-debtor — Such money 
is not “ assets ” in the hands of 
Execution Court within the 
meaning of S. 73 unless such 
money is attached by the Court 
in the capacity of executing 
Court F- B- 218 (a) 

* -S. 92—Suit by trustees against 

co-trustee, for accounts can be 
instituted only in conformity 
with S. 92, Cl. (1) 696 (a) 

-S. 92—Suit under—Question 

whether plaintiffs have any inte¬ 
rest within S. 92 must be deter¬ 
mined on facts of each case — 
Being descendants of the founder 
even in female line would give 
them interest 563 (a) 

--S. 92—Scheme suit—Court 

should enquire what properties 
belong to the charity and for 
this purpose, may go into ques¬ 
tions not directly arising in suit 563 (c) 

-S. 92, Cl. (d) — Suit by general 

trustee against subordinate trus¬ 
tee for recovery of balance of 
amount due by defendant and 
not paid to temple—Suit is bad 
for want of sanction—Religious 


1921, MADRAS. 
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Endowments Act, Ss. 18 and 14 479(a) 

-S. 92—Suit by trustee—S. 92 

applies 479 (b) 

-S. 92—Suit by trustee against 

dismissed servant for account of 
trust money—S. 92 does not 
apply 403 

-S. 92—Hindu Religious En¬ 
dowment—Suit for declaration 
of right of joint possession by an 
heir of founder against another 
in possession—No prayer for 
scheme—Suit is maintainable 388 (a) 

* -S. 96—Consent decree—Con¬ 

sent originally given but subse¬ 
quently resiled from—Decree 
may yet be consent decree 697 (d) 

-Ss. 97 and 2 (2)—Suit for 

accounts—Preliminary and final 
decrees—Single appeal from both 
is permissible but Court fee 
merely in respect of final decree 
is not enough 406 

-S. 100—Custom—High Court 

can only consider whether facts 
found by lower Court support 
custom 694 (c) 

-S. 100—Lower Court enter¬ 
taining appeal in matter in which 
no appeal lies—Remedy is by 
revision-petition and not by 
second appeal 612 (a) 

-S. 100—Question of fact — 

Whether particular misrepre¬ 
sentation affected one’s mind or 
not is question of fac 198 (a) 

-S. 115—Lower Court enter¬ 
taining appeal in matter in which 
no appeal lies. Remedy is by 
revision petition and not by 
second appeal 612 (a) 

-S. 115—Memo of appeal can 

be converted into a revision peti¬ 
tion 612 (b) 

-S. 115—Point as to res judicata 

not raised in the Court below 
cannot be raised in revision 532 (1) (c) 

* -S. 115—Refusal to entertain 

application under O. 21, R. 89 
on ground of no locus standi 
amounts to failure of to exercise 
jurisdiction F- B- 15.7 (b) 

_S. 144—Decree by lower 

Court reversed by High Court- 
Court passing decree abolished 
and new Court established— 
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Latter Court can order restitu- 
tion 


* 


103 


—S. 14 6 —Section should be 
interpreted as supplementing the 
rules F- B- 599 (b) 

—S. 146—Decree—Transfer of 
part, is legal F- B- 599 (d) 

—S. 146—Purchaser during suit 
can be proceeded against in ex¬ 
ecution 126 (h) 

-S. 151—Memo of appeal can 

be converted into revision peti¬ 
tion 612 (b) 

—S. 154—Repeal of vested 
rights i 3 not implied 126 (j) 

— O. 1, R. 8 —Suit by some mem¬ 
bers of caste against others, 
relating to caste property—R. 8 
applies and consent of majority 
of caste members is not condi¬ 
tion precedent to filing of suit 682 

—0. 1, R. 11 and 0. 22, R. 3— 

Suit by trustee impleading co¬ 
trustee as a party defendant - 
Plaintiff dying during suit— 
Co-trustee can conduct suit— 
Limitation Act, Art. 181 applies 124 

—0.1, R. 13—Joinder of parties 
—Objection cannot be allowed in 
second appeal if not raised 
before 243 (b) 

O. 2, R. 2 —Plaintiff can relin¬ 
quish portion, of claim only in 
plaint and not subsequently (Per 
Sadasiva Aiyar, J., Coutts-Trot- 
ter,J., contra) 696 (c) 

O. 6 , R. 17—Mistake dis¬ 
covered in course t of suit on 
contract—In proper case, plaint¬ 
iff may be allowed to amend his 
plaint so £*s to include a prayer 
for rectification • *64 /u\ 

-0. 8 , R. 6 -Partition su?t ^ 

among Hindus—Barred debt 

ca y°- t ^Pleaded as set-off 688 
0. 10, R4 r d ° eS U0t appIy t0 

Rr - * and 8 —Plaintiff 
not aware of date of hearing but 

> DiflE en f mg f t0 prosecute suit— 
Dismissal of suit and refusal 

•Jp.reptpre suit are justified 


417 


_u P* Rt ^5—Court passing 

rjgttsjpphcation under iR, n 
‘’though appeal 'has been filed 


617 


Civil P- C. 

-0.9,’R- 13 —Proviso —Ex parte 

decree not joint and indivisible 
one—Proviso does not apply 
although one or more common 
issues arose in case 
—O. 10, R. 4 and O. 9—0. 9, 
does not apply to 0.10, R. 4 , 
Civil P. C. 

0. 11, R. 1—Interrogatories 


451 


417 


must not be administered to per¬ 
sons supporting the party ad- 
ministering them 381 (b) 

—O. 19—Affidavits are not evi¬ 
dence unless 0.19 is complied 
with 381 

O. 20, R. 1—Posting of notice 


(c) 


upon notice board announcing 
result of appeal is not sufficient 
compliance with R. 1 690 (a) 

•O. 21, R. 2—Pre-decree agree¬ 


ment cannot be pleaded as a bar 
in execution proceedings 616 

O. 21, Rr. 15 and 16—Decree 


334 


523 




• i 


568 


—* — I — — v wv 

—Transfer of part is legal. F-B 599(d) 

-O. 21, R. 15—Part transferee 

of decree should be allowed to 
execute where executing decree- 
holder is not duly prosecuting 
execution F. B. 599 (c) 

-0.21, R. 16—Illegal contract 

—Money recovered by agent of 
one party from the other party 
can be recovered by principal 
O. 21, R. 22—Non-service of 
notice is material irregularity 
vitiating sale—Judgment-debtor’s 
interest being represented to his 
knowledge, by some other person 
is good defence to objection 

—0. 21, R. 53 ( 6 )—Judgment- 
debtor having no notice of at¬ 
tachment of decree and paying to 
decree-holder is not bound by 
attachment 1 

——0. 21, R. 63—Claim petition 

dismissed because sale was 
stopped and Court had no juris- 

diction to adjudicate on the peti- 
£Er°/ der • d0es Dot ne ga*ive 

right set up m petition and need 
uot be set aside in a year 

1,1 9* 63— PrQDertv at- 

Xssed hft 0 ? iu ^ment-D y ecree 

passed— Order for sale raade- 
Claim to property preferred - 
Order passed on olaim—■Suit 


135 


488 
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should be brought within one 
year F- B- 163 

<: *-O. 21, R. 63—“ Conclusive ” 

meaning of—Title of mortgagee 
to attached property negatived 
by order and also suit—Purcha¬ 
ser in execution of decree in 
another suit by same plaintiff 
against same defendant, is pro¬ 
tected by the order 105 

**-O. 21, R. 66 (2) (c) and (3)— 

“ Every other thing that the 
Court thinks material, etc.” does 
not include the terms of mort¬ 
gages on the property 209 

* -O. 21, R. 72—Sale set aside 

under—It is not necessary to 
find that the judgment-debtor 
sustained substantial loss 402 (a) 

-O. 21, R. 89—Partnership suit 

—Sale for realization of assets— 

O. 21, R. 89 does not apply 484 (b) 

**-O. 21, R. 89—Private sale by 

judgment-debtor of his property 
after Court-sale—Judgment-deb¬ 
tor can apply under R. 89 and 
not the purchaser, 38 Mad. 775, 
Overruled F- B- 157 (a) 

-O. 21, R. 90—Sale proclama¬ 
tion—Different place of sale and 
different selling officer substitut¬ 
ed by process-server for place of 
sale and selling officer fixed by 
Court—Sale is void, the mistake 
being an illegality—O. 21, R. 90 
does not apply 583 (b) 

-O. 21, Rr. 90 and 92—Execu¬ 
tion sale—Confirmation—Suit to 
set aside sale on ground of fraud 
and irregularity—Suit does not 
lie 121 

-O. 21, R. 97—Previous attempt 

to obtain delivery frustrated— 
Second warrant for delivery of 
possession is permissible 559 (f) 

-O. 21, R. 98—Order under, is 

appealable if S. 47 applies 559 (a) 

-O. 21, R. 100 and S. 47-Ap- 

plication under O. 21, R. 100 by 
party to decree—Court should 
confine itself to the decree 612 (g) 

• -O. 21, Rr. 103 and 100—Ap¬ 

plication under O. 21, R. 100 
fought out between parties to the 
suit—Appeal lies 612 (c) 

* -O. 21, R. 103—Suit under— 

Scope of suit is to determine 


Civil P- c. 

plaintiff's right to possession and 
not merely actual possession 317 

**-O. 22, R. 1—Suit for malicious 

prosecution — Defendant dyiDg 
before judgment—Right to sue 
does not survive—Personal 
injuries, are wrongs to person 

p B- 1 

-O. 22, R. 3—Suit by trustee 

impleading co-trustee as party 
defendant—Plaintiff dying during 
suit — Co-trustee can continue 
suit 124 

-O. 22, R. 8—Party to litiga¬ 
tion declared insolvent is not pre¬ 
cluded from appealing 402 (b) 

-O. 22, R. 9—Sufficient cause 

for excusing delay—Pleader’s 
mistake may be sufficientcause.650(b) 
-O. 22, R. 10 —Order (errone¬ 
ously) purporting to be under 
O. 22, R. 10—Appeal must be 
entertained F- B- 599 (a) 

-O. 22, R. 10—Ord.er applies 

to transfers inter vives F- B- 599 (b) 

-O. 22, R. 10—Rule applies to 

execution proceedings F. B- 599 (c) 
*•-O. 23, R. 3—An invalid arbi¬ 

tration award cannot be treated 
as a lawful compromise 709 (b) 

*-O. 23, R. 3—Judgment not 

delivered in open Court—Court 
has jurisdiction to receive peti¬ 
tion of compromise 690 (b) 

-O. 26, R. 9—Judge may issue 

commission irrespective of his 
own convenience 323 

-Civil P.C., O. 32, R. 7 —Next 

friend cannot transfer decree 
which he has obtained, to third 
party without leave of Court 
which however can be obtained 
at any stage 587 (1) 

-O. 33, Rr. 5, 1 and 7—Appli- 

cant pauper at date of applica¬ 
tion but subsequently getting 
money and paying it to creditor 
before hearing of applications 
is not entitled to sue as pauper 97 

-O. 34—Date of decree and date 

fixed for payment both before the 
Code came into force—T.P . Act 
applies 126 (f) 

-O. 34, R. 1—Redemption suit— 

Sub-mortgagee not impleaded— 
Mortgagor not having notice of 
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sub-mortgage—Mortgagor pay¬ 
ing off mortgagee is not bound 
by sub-mortgage 374 

* *-0. 34, R.1—Attaching creditor 

—An attaching creditor is not a 
necessary party to a mortgage 
suit under O. 34, R. 1 30 (c) 

-0. 34', Rr. 4 and 5—O. 34, Rr. 

4 and 5 have no retrospective 
effect 126 (a) 

-O. 34, R. 5—Preliminary de¬ 
cree of appellate Court is start¬ 
ing poiDt, for limitation whether 
original decree is affirmed or 






varied 

—O. 34, R. 14—Mortgage right 
ineffective—Sale in execution of 
simple money-decree is not 
barred 

0. 34, R. 14—Personal decree 


414 


477 


obtained for money due under 
mortgage—Right of charge is 
not waived 183 (c) 

0. 38, Rr. 11 and 8—Property 


163 


V'.'i- 


,07 


. , - - — i- j 

attached before judgment—Dec¬ 
ree passed—Order for sale made 
—Claim to property preferred— 
Order passed on claim—Suit 
should be brought within one 
year p. b. 

—0. 40, R. 1—Receiver appoint¬ 
ed by consent of parties found , 
unnecessary In the course of 
proceedings—He can be dis¬ 
charged 234 ( 1 ) 

—O. 40, R. 1—.Receiver can be 
appointed to realise property 
Outside jurisdiction 119 

—0.41, R. 22 (b)—Appeal abat- 1 
mg—Cross-objections cannot be 
heard and determined 405 

—G.41.R. 23—Court ha$ in- '•**" 
herent power of remand 716 (b) 

9* 23—Preliminary 

point is some question pre¬ 
cluding the determination on 
merits 

O. 43, R. 1 (b)—Remand 
? r< Wi passed in exercise of in. 
herent jurisdiction is not appeal- 
able 

pSch. 2, £ara. 1, Cl. ( 1 )— 

,urt can refer to arbitration ’ 
only matters in dispute , idlthe-i-j ) 
suit itself 1 * ‘"i 1 709 (a) 


118 
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•-Sch. 2, Paras. 15 and 16— 

Arbitrator gaining information 
privately but communicating it 
to parties—Parties not object¬ 
ing—There is no misconduct 

Companies Act (6 of 1882) 

S. 144—Sanction required under 

■ . • i •*••** 


271 


the section should be judicially 
exercised—Unless Court is satis¬ 
fied of the adequacy of the 
offer, best course is sale by auc- 
tion 286 (a) 

—S. 144—Madras High Court 
Rules, R. 80—R. 80 applies to 
sanction under S. 144 286 (b) 

Ss. 144 and 169—Finality of 


contract of sale by official liqui¬ 
dator is subject to appeal under 
S.169 against Court’s sanction 286 (d) 
S. 144—Sanction given ex 


parte and without any enquiry— 
Court has inherent power to set 
aside sanction 286 (e) 

* -Ss. 169 and 144—Order under 

S. 144 is appealable under S.169 286 (c) 

Compromise 

——Compromise set aside, Previ¬ 
ous rights revive 394 (d) 

Contract 

-Power reserved to one party 

to vary terms of contract— 
Power must be strfctly cons¬ 
trued against that party 621 (a) 

-Strarger—Person not a party 

to a contract cannot take any 
rights under it except where he 
is given a beneficial right under 
it and where the contracting par- 
ties cannot vary the contract 199 (b) 
Contract Act (9 of 1872) 

S. 16—An ordinary servant 
cannot usually be expected to 
exercise undue influence on his 

roaster , 394 / a * 

S.19—Whether particular mis- 
, representation affected one’s mind 
or not is a question of fact 198 fal 

f. - (h)—Illustration (b) 

to 5. 19 is not exhaustive of the 
class of cases which could come 
under that explanation 198 n>) 

, 23—Infringement of Abkari 

• laws involved—Contract is ille- 

gal 455 / a \ 

23—Illegal Contract- 
Money recovered by agent of one 
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Contract Act (9 of 1892) 

paity from the other party can 
be recovered by principal 334 

* -S. 23—Unlawful purpose car¬ 

ried out—Party to contract can¬ 
not be relieved of its effect 326 (2) 

-Ss, 39 and 55—Contract for 

sale of land—Unreasonable post¬ 
ponement will entitle a party to 

terminate contract 141 (b) 

-S. 55—Contract for sale of 

land—Time is not of the essence 
unless it is inequitable to hold 
so 141 (a) 

■-Ss. 69 and 140—Several judg. 

ment-debtors jointly and sever¬ 
ally liable under decree—Surety 
for appearance of one of them 
paying amount can recover from 
the other judgment-debtors 530 

-S. 72—Defendants, plaintiffs 

landing agents—Defendants re¬ 
ceiving money when goods were 
landed, later on sending plaintiff 
bill for the amount of their char¬ 
ges—Defendants are accountable 
for the moneys and plaintiff can 
sue to recover overcharges 609 (1) 

* -S. 74—Penalty—A stipulation 

to charge compound interest from 
date of default is legal, provided 
it is at the original rate 378 

* -S. 75—Partial breach of con¬ 

tract entitles other party to res¬ 
cind contract when it goes to root 
of contract 675 

* -S. 135—Acceptance of Compo¬ 

sition during insolvency after 
part-payments by surety does 
not entitle surety to refund of 
part-payment 236 (b) 

-S. 135—Composition accepted 

by Court after notice to surety 
is an act of Court—S. 134 or 135 
does not apply 236 (d) 

* -Ss. 247 and 248—Minor ad¬ 

mitted to partnership benefits 
does not ipso facto become partner 98(b) 

Co-sharers 

*■-Co-lessees—Renewal of lease— 

One co-tenant alone taking rene- 
wal, the other refusing to contri¬ 
bute to the cost—Renewal does 
not enure for latter’s benefit 620 

Court-fee 

* -Preliminary and final decree in 

suit for accounts—Single appeal 


Court-fee 

from both is permissible but 
Court-fee merely in respect of 
final decree is not enough 406 

Court Fees Act (7 of 1870) 

-S. 7, Cl. 4(f)—Suit for partition 

—Part of joint property being a 
Munditrade—Approximate value 
for it may be fixed under Cl. 4(/) 508 

Criminal Procedure Code (5 of 
1898) 

* -S. 195—Application to Appellate 

Court to grant or revoke sanc¬ 
tion refused or granted in original 
application—Appellate Court can 
take evidence itself 453 

-S. 195—Offence under Regis¬ 
tration Act, S. 82—Accused lia¬ 
ble also for prosecution under 
Penal Code, S. 177—No sanction 
obtained—Prosecution under Re¬ 
gistration Act can proceed 140 (b) 
*-S. 250—Complainants remain¬ 

ing witnesses not examined in 
spite of his request—Order of 
compensation is not illegal 597 (1) 

-S. 250 (3)—Notice need not be 

given to accused on appeal 
against compensation order 281 (a) 

-S. 342—Accused not asked 

questions generally as laid down 
under S. 342—Chances of his 
being prejudiced—Retrial was 
ordered 679 (c) 

-S.422—Notice must be given to 

District Magistrate in appeal 
under S. 250 (3) 281 (c) 

-Chap. 31, is applicable to ap¬ 
peal under S. 250 (3) 281 (b) 

Criminal Trial 

Conviction doubtful—Retrial is un¬ 
necessary 687 (2) (b) 

Crown Grants Act (15 of 1895) 

S. 3—Tenancy in Malabar—Mala¬ 
bar Compensation for Tenants’ 
Improvements Act—Tenant need 
not be paid compensation if he 
has agreed otherwise 409 

Custom 

* Evidence—To make the custom re¬ 

cognizable — Opinion evidence 
should be that community recog¬ 
nizes custom as enforceable as 
law 74 (b) 

Cutchi Memons 

- See Hindu Law 
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Debtor and Creditor 

A provision by which the advance 
to the workman is to be repaid 
by periodical deductions from 
the amount of his wages and 
should in any case be worked 
out by him does not simply 
'create a relation of debtor and of 
creditor but does create a relation 
of master and servant 618 (b) 

Deed 

•-Construction— Mortgage-deed 

stating that till certain time tbe 
mortgagee should be in posses¬ 
sion—There is no covenant to 
pay 636 (a) 

Construction—Mortgage-deed 


w --- 

. , —Security of other lands also 

J) 1 offered after discharging pre¬ 
existing mortgage thereon—No 
intention to postpone the arising 
•' 1 of the cause of action was held 
tp exist 624 (a) 

*—-Cdnstruction—Gift of income' 1- 
of property to charity without any 
limitation' is gift of property 563 (d) 
-Construction — Religious en¬ 
dowment— Lands dedicated to 
... deity for conduct of worship by 
’certain Archaka—Deed conclu- 
ding with words that Archaka ■ • 
and his descendants shall enjoy 
lands—'Gift is to deity and 
Archaka cannot appropriate sur¬ 
plus income ’ 467 (a) 

——Construction — Gift of im- 
moveable property and action. 

■' able claim failing as regards for- 
/ •, mer does not necessarily fail as 
• regards latter ■ 137 

Divorce Act (4 of 1869) • 

—-rb. 37—“On confirmation” tneans 
“at” or “within a reasonable 
time after” '230 

Easements Act (5 of 1882) 

—-b. ^-Laterai support can be 

obtained only by prescription 322 (a) 

Ejectment 

-c-Mere user not ripened by pres¬ 
cription, gives no right of action 

I tin S - 'S 0f t any possessory title 
~; n P^ aiQ tiu s favour 627 M 

Ev^ence (1 of 1872) v , U 

32 ( 7 )—■Assertion of 
OWinersbrp,.m, ,inortgage-dee<l j§ 

1921 N, s.T. (Mad.)— 3 , 


Evidence Act (1 of 1872) ( Conti .) 
relevant as to ownership under 
S. 13 and after mortgagee’s death 
under S. 32 (7) 

S. 27—Accused’s statement in 


383 


* 


presence of police is relevant in 
so far as it relates to material 
facts discovered inconsequence679(a) 
—S. 30—Accused charged with 
murder—Confession by one 

implicating him only under Penal 
Code, S. 328- Confession is ad¬ 
missible against co-accused 490 (a) 
— S. 30—Co-accused—Corro¬ 

boration should be in material 
particulars 490 (b) 

Ss. 41, 42 and 115 -Plaintiff’s 


* *. 


title negatived in a former suit 
against a contesting claimant— 
Plaintiff can re-assert his title in 
another suit against a third party, 

33 M. 483 and 36 M. 141 over¬ 
ruled p. B. 248 (a) 

—Ss. 41 and 42—Judgments not 
falling under S. 41 can be used 
only in evidence under S. 42— 
Legal effect of a judgment in 
personam will depend on facts 
of each case p-B. 248 (c) 

-S. 58-S. 59 of the T. P. Act 

is not affected by the section 701 (b) 
—Ss. 68 and 69—Mortgage-deed 
—One attesting witness alone 
alive—He must prove both exe¬ 
cution of the document and attes¬ 
tation, thereof 472 

—S. 90—Ancient document 

never questioned till suit—Con¬ 
sideration may be presumed 624 (c) 

—S. 90—Unregistered docu- 
ments, genuineness of should be 
presumed cautiously—Lower 
Court’s view not p r ima facie 
unsound—High Court will not 
interfere in second appeal 

S. 91 Question is whether un¬ 
stamped acknowledgment was 
signed to prove debt—External 
evidence is admissible 

"■/“S. 92 Evidence of surrou - 
«ng circumstances is not admissi. 
ble to contradict terms of a docu- 

,m c nt Qo p . 498 (b) 

S. 92, Proviso 2—Absolute 1 * 
promise to pay on demand—Con- 
temporaneous agreement to ex¬ 
cuse promisor from liability if 
certain event happened—Oral 


452 


71 
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Evidence Acl —( Conoid .) 

evidence to prove such agree¬ 
ment is not admissible 474 

-S. 93—Language defective— 

Evidence to supply defects is not 
admissible 493 (c) 

-S. 101 — Burden shifts accord¬ 
ing to facts proved 462 (b) 

-Ss. 101—103—Question of 

onus is immaterial where both 
parties have given evidence 462 (c) 
-S. 108—Date of death im¬ 


material—Presumption of death 
arises after lapse of seven years 
S. 114—Murder—The posses- 


285 


sion of the jewels of a murdered 
woman if unexplained is pre¬ 
sumptive evidence that the 
accused was the murderer as 
well as that he committed theft 679 (b) 
•S. 114, Ill. (r)—Acts.of Indian 


Courts and Officers—English 
decisions are irrelevant 107 (c) 

—S. 115—Defendant inducing 
Revenue Authorities to issue 
patta in his and plaintiff’s name 
jointly cannot deny plaintiff's 
title 645 (b) 

—S. 115—Adverse possession— 
Service Inam—Merely by deny¬ 
ing his liability to do the service, 
the grantee cannot purport to 
possess adversely to grantor—He 
must first surrender land and 
again take possession of It 
—S. 115—Laches—Lessee en- 


640 


titled to renewal not asking for 
same but continuing in posses¬ 
sion and willing to do his part 
of agreement is not guilty of 
laches 541 (a) 

—S. 115—Hundi invalid under 
S. 26, Paper Currency Act— 
Endorser is not estopped from 
denying the validity of the 
hundi 382 (a) 

S. 115—Estoppel—Judgment 
—Parly not bound by the judg¬ 
ment cannot plead F- B- 248 (b) 
— S. 115—Impliedly accepting 
another's possession as good— 
Mesne profits cannot be claim¬ 
ed 144 (b) 

—S. 115—No change of position 
caused—No estoppel arises 126 (d) 
—S. 118 —Counsel conducting a 


case is competent witness there¬ 
on 424 


Excess Profits Duty Act (10 of 
1919) 

-S. 4—Assessment need not be 

within the year 228 (a) 

•--S. 6—1st proviso—Income- 

Tax Assessee must prove by 
satisfactory evidence, the allege 
ed increase in average capi¬ 
tal F- B. 717 (b) 

-S. 19 does not apply to cases 

chargeable under this Act 
only 228 O) 

Execution 

-Decree can be executed in 

default by judgment-debtor— 

Till then deceased judgment- 
debtor’s legal representative need 
not be impleaded—Execution 
not being necessary for a long 
period, is not barred 693 (1) 

-Execution of decree can be 

suspended though no application 
for execution is pending 113 (b) 

G 

Government of India Act (1915) 

-S. 106—Income Tax Act 

(1918), S. 51—Order against Re¬ 
venue authority under Specific 
Relief Act, S. 45, to make refer¬ 
ence to High Court cannot be 
passed 524 (a) 

Grant 

-Inam—Service Inam merely 

by denying his liability to do the 
service, the grantee cannot pur¬ 
port to possess adversely to 
grantor—He must first surrend¬ 
er his land and again take posses¬ 
sion of it 640 

■-Inam—Presumption is that 

grant is of both warams 595 (a) 

-Inam—Service Inam—Land 

attached as emolument to office is 
inalienable 595 (b) 

--Inam—Service Inam—Lands 

constituting emoluments of office 
held as owner by person not enti¬ 
tled to office, for more than 12 
years—The holder gets absolute 
title even as against succeeding 
office-holders 595 (e) 

-Inam—Decision in 41 Mad. 

1012 (P.C.) applies to grants by 
private individuals and pre-Bri¬ 
tish grants 302 (a) 

-Inam—Grant being resumable 

does not give rise to presumption 
gs to existence of person having 
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Grant— (Condi.) 

interest in property prior to 
grant 302 (b) 

--loam- Unenfranchised inara 

lands granted purely as a favour 
for maintenance of donee and his 
heirs are not incapable of aliena¬ 
tion—Madras Board of Revenue 
Standing Orders 32 
** —-*Inam—Service Inam—Hindu 
joint family—Partition—Subse¬ 
quent enfranchisement—Divided 
member can prove that the inam 
. was kept undivided at partition 
—-Inam—No presumption exists 
in favour of only melvaram being 
granted 40 (a) 

—-Inara—Perpetual inam—Re¬ 
sumption by Government—Ryot- 
tvari patta granted to Inamdar— 
Occupancy rights of tenants are 
npt defeated 40 (b) 

Guardians and Wards Act (8 of 
1890) 

—*—S. 7—Property in possession 
Of executor under will— Guar¬ 
dian can be appointed for minor's 
interest in it 


86 


H 


328 


331 


i j 


90 


Hindu Low 

-Adoption—Adoption of Or¬ 
phans is invalid —Factum void, 
doctrine of, does not apply 
—nAdOption-rDonor a Hlndu- 
adopting son before registration 
bnl after execution— Donor can 
effectively get the deed registered 
afterwards so as to cause title 
to the donee though the deed 
was with the donor prior to the 
adoption 

Alienation by father of ances¬ 
tral property—Benefit apart from 

necessity cannot support aliena¬ 
tion 

Applicability-Cutebi Memons 
*~nma« Law of joint family 
applies 52i / a \ 

-^Applicability — Thiyae of ' 
South Malabar—Hindu Law 
applies unless special custom is 
Proved 74 

*>Co^idowBr»r9urreflder by one 
m favour of another-^Nature of 
latters estate 246 fcl 

fttb ran—Hindu templa=- 

•Wwi* employed to rgqita 

oanlrahiduring worshipr^CW' 


610 
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Hindu Law— [Conti.) 

tom under which recitation by 
less than the fixed number of 
Brahmins is alleged to be quite 
valid is opposed to public policy 670 (a) 

-Custom—Thiyas—Succession 

—Deviation from general law— 
Strong and strict proof of cus¬ 
tom is necessary—Onus of proof 
is on party asserting custom 661 (a) 
—Debts—Debts incurred by 
father before partition but not 
charged on family property 
would not bind son’s share after 
partition—The fact of father’s 
incurring debts, does not make 
partition other than bona fidt 470 
* Debts—Breach of civil duty 

by father involving tort or crime 
Sons are liable to make it 
good • 407 (b) 

Guardianship— Testamentary 
guardian—Sole owner of ances¬ 
tral property can appoint guar¬ 
dian for son to be adopted after 
his death 

*— Guardianship— Agreement of 
partnership made by guardian— 
Minors do not become partners 98 (a) 

-Impartible estate—Owner can 

acquire fresh property and incor- 
porate it with original estate 340 (b) 
-Impartible estate—Enlarge¬ 
ment of Zamin rights in zamin 
properties—New acquisitions are 
prtnta fasie zamin properties 340 ( c ) 

-Impartible estate — Junior 

members are not entitled to 
maintenance 340 

impartible estate—Partition 
proved—Succession is as be. 
tween divided members 340 ffj 

—pJoint family—Manager is not 
liable to account for past in¬ 
come but is bound to account for 
assets as they existed at time of 
partition /j^\ 

—Joint family—Transaqtion by 

all adult members—Minors im¬ 
peaching transaction-Onus 0 f 
proof is on them 301 / ft \ 

——Joint family—Debts incurred 

fLTk- member on behalf of 
family binds other members to 

e * teDt of their shares in 
family property 30+ 

arbitral family— Reference to 
arbitration by some member^ 


20 
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Hindu Law —( Conti .) 

only—Award is not binding on 
the share of any member 232 

-Joint family—Adverse posses¬ 
sion as between joint tenants des¬ 
troys right of survivorship also 
when adverse possession destroys 
the title 24 

Law of joint family and that 


* 


~ * 

of survivorship are closely con¬ 
nected 571 (b) 

•Marriage —Dissolution—A 
marriage is not severed by mere 
desertion 647 (b) 

-Marriage—Bridegroom pay¬ 
ing money to bride’s parents for 
expenses of marriage as a condi¬ 
tion of the contract—Marriage 
is in Asura form 608 

-Partition—Suit for—Account 

to be ordered is of assets and 
liabilities as on date of plaint 542 (a) 
—Partition—Account — Agree¬ 
ment to maintain separate ac¬ 
counts does not necessarily show 
agreement to debit amounts in 
partition 542 (b) 

—Partition—Jewels worn by 
wives of co-parceners being given 
to the wives cannot be parti¬ 
tioned 542 (c) 

-Partition—Suit against father 

by sons—Alienees from father 
included so as to set aside aliena¬ 
tions—Setting aside cannot be 
made conditional on sons paying 
alienees the consideration money 
except where alienation has been 
for necessary purposes or ante¬ 
cedent debts or consideration has 
been added to family funds 447 
— Partition—Re-union restores 
parties to original status 443 (a) 
Partition — Proof — Long 


-o 

course of separate living, etc., 
may be enough proof 340 (d) 

— Partition—Order of Insolvency 
Court directing father’s share 
to be delivered to Official As¬ 
signee—Order effects his seve¬ 
rance only—Sons remain joint 217 

— Partition—Divided member 
can prove that service inatn 
which was joint family property 

is kept undivided at partition 86 

— Religious Endowment —See 
Religious Endowment 


Hindu Law —( Contd .) 

-Religious Endowment—Right 

of descendant of founder to no¬ 
minate trustees—Court is not 
bound to uphold the right if in 
its opinion the person appointed 
trustee is not fit for his office 563 (e) 

-Religious Endowment—Tern 

pie trustees—Removal by temple 
committee for misconduct—Dis¬ 
missed trustee can question dis¬ 
missal—But Courts should be 
wary of interfering with findings 
of fact by temple committee 511 
—Religious Endowment—Com¬ 
bining office of archaka and that 
of trustee is not desirable ; but 
where some authority to super¬ 
vise management can be appoint¬ 
ed, archaka need not be removed 
on ground of such combination 467 (b) 
Religious Endowment—Trus- 


*_ 


** 


+*. 


teeship hereditary—Management 
devolves like any other family 
property—Females are not 
excluded in the absence of special 
custom 388 (a) 

— Religious Endowment — Suit 
for declaration of right for joint 
possession by an heir of founder 1 
against another in possession— 

No prayer for scheme—Suit is 
maintainable 388 (b) 

—Reversioner—Suit by Hindu 
reversioner to establish an adop¬ 
tion by widow’s late husband lies 
—Mere suit for declaration of 
reversionary right without any 
other release does not lie 710 

—Succession — Mitakshara — 
Paternal grandaunt’s great 
grandson is not a heir 671 

—Succession—Illegitimate son 


of Sudra can succeed only on 
proving that connection between 
parents was not adulterous 647 (a) 

*-Succession to males—Bandhus 

—Mitakshara Law—Atma Ban¬ 
dhus ex parte patcrnae exclude, 
those ex parte mcternae —Paternal 
aunt’s son’s son excludes mater¬ 
nal uncle 

**-Succession—Disciple of Sudra 

succeeds so as to prevent escheat 
to Government 

-Succession—Impartible estate 

—In absence of special custom 
ordinary Hindu Law. applies—If 


590 


5 37 
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Hindu Law— ( Concld .) 

property is co-parcenary property 
nearest co-parcener of senior line 
will succeed—Incase of separate 
property ordinary rule of near¬ 
ness in blood applies though 
senior line will be preferred as 
between claimants of same deg¬ 
ree 340 (a) 

-Succession—Illegitimate sons 

—Onus of proving that they are 
the offspring of incestuous or 
• •• adulterous connection is on per¬ 
son setting up the contention 291 

**-Succession — Self-acquisitions 

of father—Doubtful whether un¬ 
divided son succeeds by survivor¬ 
ship or inheritance, but succes¬ 
sion certificate is necessary to 
realise debts forming father’s 
self.acquisitions F-g- 168 (b) 

--Widow—Surrender can be 

subject to reservation of abso- 
lute estate in certain properties 
for maintenance 681 (2) 

--Widow —Bona fide compro¬ 
mise of litigation binds rever¬ 
sioner ‘ 475 

—rWidow—Surrender can be by 
several successive acts 332 

*—Widow—Two widows hold- 
'■ A in g widows’ estate—One sur¬ 
rendering her ihterest in favour 
of tbe other—Male reversioner's 
■'*' rig* 1 * af e not accelerated on the 
death: of surrenderee widow 246 (b) 

♦—Widow—Waste ,of husband’s 
moveable property—Reversio- 
fail 1 can bring action to prevent 
-transferees from widow 
without consideration can be 
made to restore 234 (2) (a) 

--TO-rGonstruction __ Hindu 
-.. SL 6h0Uld ^ construed with 

;,,, & s to,heordin ^“ ti “- 619 

ll&m*** % * 

Hmdu Wiila Act (21 of 1 870) 

7,X? u ^ ce , SSIOn Act - ! Ss. 101 

( 0{ Hind “ as 

-Request to unborn per-. 
fiohBtiamot abrogated Mlf ,. gjg (f) 


I 

Income-Tax Act (7 of 1918) 

—Ss. 3 (1), 5, 9 and 14—Money- 
lending firm—Income becoming 
due but not realised in cash or 
by adjustment of accounts is not 
assessable S- B. 

•S. 33 (1)—Non-resident may 

, .w _i 1_T~> • A* l_ _1 •_ - A A 1 


427 


or may not be British subject 212 (a) 
—S. 33 (1)—Assessing the agent 
is only a mode of levy 212 (b) 

—S. 43 (2) («)—Rules under, 
made by Madras Govt.—Rule 2 
—“ Total Profits” “Income tax” 
payable in England and at sta¬ 
tions outside British India is not 
to be deducted S- B- 298 

-S. 51—Reference under, 


in 


674 


pursuance of order of High Court 
under Specific Relief Act, S. 45 
—Validity of latter order cannot 
be questioned at hearing of Re¬ 
ference F- B. 717(a) 

-S. 51—Revenue Authority is to 

decide when reference is unneces¬ 
sary 524 (d) 

——Ss. 52 and 51—Revenue Autho¬ 
rity cannot be directed by order 
under Specific Relief Act, S. 45, 
to make reference to High Court 
under Income-taxiAct, S. 51 524 (b) 

Insolvency 

--Adjudication order should not 

direct that properties of other 
persons are liable for insolvent’s 
debts 

Insurance 

Life Assurance—Canvassing agent 
-Dismissal—In absence of agree¬ 
ment no commission is due on 
subsequent renewals 

Interest Act (32 of 1839) 

. l—Building contract—Provision 

for payment within reasonable 
time after inspection and apptbv- 
al of building—No provision for 

interest—No proof of demand_ 

Interest cannot be decreed 

Interpretation of Statutes 

- Retrospective effect as regards 
vested rights should not bo cons« 
trued unless plainly expressed— 
Postponement of application of 
Act does not indicate its retros¬ 
pective operation .' .. (b) 


309 


76 
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Jurisdiction 

-Court having no'jurisdiction to 

entertain certain type of suit, 
non-objection by defendant does 
not confer jurisdiction 696 (b) 

L 

Land Acquisition Act (1 of 
1894) 

*•-S. 23—Culturable land acquired 

for quarrying purposes—Adapta¬ 
bility for quarrying must be con¬ 
sidered 324 

Landlord and Tenant 

-Suit against landlord—Tenant 

under prior lease, not party— 
Decision against landlord does 
not bind tenant 708 

-Kanganom, is a portion of pro¬ 
duce set aside’for the landlord for 
his supervision at the time of 
division of the harvest 689 (b) 

■-Permanent tenancy—Onus of 

proof is on tenant to start with 462 (a) 

-Rent—Dry lands left waste 

through wilful Deglect—Ryot is 
liable — Sufficiency of water— 

Dry crops on wet lands—Tenant 
is liable for wet rents 412 

-Agreement to pay higher rent 

cannot be presumed from long 
payment 386 

-Landlord suing for rent cannot 

deny existence of lease for that 
period. 234 (a) 

•-Customary law of Kanara— 

Tenant is entitled to the value 
of improvements 284 (b) 

-Ryotwari Land — Tenant 

claiming occupancy right must 
prove the same 233 (a) 

-Malabar Law—Taragafor im- 

provement of land—Construc¬ 
tion—Lessee saying in lease “ I 
shall take afresh lease”—Lessor 
held bound to renew lease 80 (a) 

Legal Practitioner 

-Duty of, is to thoroughly study 

his client’s case in every aspect 666 (a) 

* -Knowledge obtained in one case 

ought not to be used to detri¬ 
ment of his client in another case 
Madras Civil Rules of Practice, 

R. 277 666 (b) 

* --Counsel conducting a case is a 

competent witness therein 424 

-Madras High Court—Original 

aide—Vakil—Fees not paid— 


Legal Practitioner— {Concld.) 

\ akil cannot refuse to proceed 
with case and to consent to 

change of Vakil 320 (a) 

Letters Patent (Madras) 

-Cl. 12—Leave to suit—Mort¬ 
gage-suit-—Mortgaged properties 
partly within Madras and partly 
outside—It is immaterial whe¬ 
ther or not mortgagors had good 
title to property alleged to be 
within the jurisdiction of the 

* Court 701 ( C ) 

Limitation Act (9 of 1908) 

-S. 9—Suit for declaration that 

an adoption is invalid is a re¬ 
presentative suit—Nearest re¬ 

versioner forbearing to sue— 
Next reversioner, born after 
adoption but before suit is barred 
does not get fresh cause of 

action 380 

-S. 10 — Receiver—Receiver 

holding deceased testator’s pro¬ 
perties—Executors suing to re¬ 
cover properties—No question 
of limitation arises 528 (a) 

* -S. 10—Money paid by trustee 

to creditor in breach of trust— 
Creditor receiving with know¬ 
ledge of breach—Suit to recover 
from creditor—S. 10 does not 
apply 125 

-Ss. 12 and 4—Holidays prior 

to application for copies cannot 
be excluded 654 

* -S. 14—Court closed on last 

day of limitation —Plaint present¬ 
ed in wrong Court on re-opening 
day—Plaint presented in right 
Court subsequently-^Suit is time- 
barred 654 (a) 

■-S. 15 and Art. 182, Expin. 1— 

Suspension—Where execution 
against one of several joint judg¬ 
ment-debtors is stayed limitation 
is suspended against others also 116 

-S. 18 —Case covered by 

Art. 62—Subsequent act of fraud 
relied on to save limitation— 

S. 18 does not apply 283 (b) 

* -S. 19—Acknowledgment need 

not amount to promise to pay 464 

* -S. 19—Application for enter¬ 

ing satisfaction of decree p*o 
tanto can come under S. 19 126 (e) 

* --Ss. 20 and 19—Court paying 

in course of its duty money due 
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Limitation Act—{Contd.) 

by judgment-debtor is latter’s 
agent—Paper signed by Judge 
indicating payment is signed by 
person making payment 
——S. 20—Applicability—Pay¬ 

ment by or by the authority of a 
judgment-debtor is covered by 
S. 20 126 (1) 

* -s. 20 —Auction-purcbaser of 

judgment-debtor’s interest is 
‘person liable* 102 

* -S, 22—Suit by executors of will 

for recovering properties—One 
co-executor impleaded after limi¬ 
tation—Whole suit is barred 528 (b) 
*—~S. 28—Adverse possession as 
between joint tenants—Right of 
survivorship also' is lost when 
property is lost 24 

-Arts. Only one article applies 

to a case 272 (2) (b) 

—--Art. 10—Property in posses¬ 
sion of trespasser and so vendor 
unable to give possession—Sub¬ 
ject of sale cannot be said not to 
admit of physical possession 554 (a) 
——Arts. 10 and 120—Pre-emp- 
,, tkm—Suit for—Property in tres¬ 
passer's possession—Vendee not 
putin possession. (Per Napier, 
f., Krishnan, J., contra) Art. 10 
does not apply, but Art. 120 

a PP‘ las 554 (b) 

Art. 11—Property attached 
before judgment—Decree passed 
—Order for sale made—Claim 
to property preferred—Order 
passed on claim—Suit should be 
brought within one year F- B. 163 
——Arts. 31 and 62—Sale by Rail, 
way under S, 56, Railways Act 
(•■•) (r-Snitto recover surplus of sale 
proceeds—Art. 62 and not Art. 31 
applies 362 

——Art. 44—Hindu Law—parti- 
tionby adult members—Minor 
ce-parceners’ mother party to 
partition—Suit by minor to set 
Mid*partition—Art.44 does not 
apply 553 / a \ 

Ants. 44 and 126—Exclusive 
property of minor sold by father 
^guardian—Fat her and father's 
Dr «wet joining « deed in per- 
sonal capacity—Minor’s suit to' 

44 - 


(*) 




Limitation Act— (Conti.) 

-Art. 62—Case covered by the 

article—Subsequent act of fraud 
relied on to save limitation— 

S. 18 does not apply 283 (b) 

-Arts. 62 and 120—Partition 

deed—Senior co-parcener to 
manage minor’s share also and 
to maintain minor—Art. 120 and 
not Art. 62 applies 553 (b) 

*•—-Arts. 62 and 31—Sale by Rail¬ 
way under S. 56, Railways Act 
—Suit to recover surplus of sale 
proceeds—Art. 62 and not 
Art. 31 applies 362 

—-Art. 62—Suit to recover por. 
tion of debt due to family, col. 
lected by one member after par. 
tition—Art 62 applies and not 
Art. 95 283 (a) 

——Arts. 83 and 116—Registered 
contract of indemnity creating 
charge on immoveable property 
—Art. 132 applies 514 

•-Art. 91—Deed—Setting aside 

on ground of undue influence- 
Cause of action does not arise 
only when undue influence 
ceases 394 (b) 

—Art. 91—Onus of proof—The 
onus is not on the defendant to 
prove that the plaintiff's know, 
ledge arose more than three 
years before suit 394 

——Art. 93—Mere mention of will 
in written statement without any. 
thing done to obtain a decision 
on its binding character is not an 
attempt to enforce it 545 

'Art. 116—Registered contract 
of indemnity creating charge on 
immoveable property—Art 132 
applies and not Arts. 83 or 116 514 / c \ 
—Art. 118 Suit for declaration 
that an adoption is invalid is 
a representative suit—Nearest 
reversioner forbearing to sue— 

Next reversioner, born after 
adoption but before suit isharred 
does not get fresh cause of 
action 

——-Art. 120— Pre-emption—Suit 
for property in trespasser’s pos- 
session—Vendee not nut in 
posse$sion(Per Napiac* J., 


% 
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Limitation Act—( Contd .) 

nan, J. Contra) Art. 10 does not 
apply, but Art: 120 applies 554 (b) 

-Art. 120—Partition dee d— 

Senior co-parcener to manage 
minor's shares also and to main¬ 
tain minor—Art. 120 and not 
Art. 62 applies 553 (b) 

* *-Art. 120—Property attached 

before judgment—Decree passed 
—Order for sale made—Claim to 
property preferred—Order pass¬ 
ed on claim—Suit should be 
brought within one year F- B. 163 

* -Art. 120—Waste of movable 

property by widow in possession 
of her husband’s estate—Suit to 
recover by reversioner—Art. 120 
applies 234 (2) fb) 

-Art. 126—Exclusive property 

of minor sold by father as guar¬ 
dian,—Father and father’s bro¬ 
ther joining deed in personal 
capacity—Minor’s suit to re¬ 
cover property—Art. 44 applies, 
and not Art. 126 • 425 

-Art. 132—Mortgage—No per- 

sonal covenant to pay—Right to 
sue under Transfer of Property 
Act, S. 68 (c) arises when mort¬ 
gagor fails to give possession 636(b) 

-Art. 132—Registered contract 

of indemnity creating charge on 
immoveable property Art 132 
applies 514 (c) 

* -Arts. 134 and 141—Where 

cause of action is simply death 
of owner—Art. 141 applies— 
Where cause ofiaction includes a 
mortgage by last male owner and 
transfer by mortgages, Art. 134 
applies 272 (2) (a) 

* -Art. 141—The singular 

“ female ” also includes plural 
— In such cases cause of action 
arises when all female co-heirs 
die 246 (a) 

■-Art. 144—Charge created by 

S. 95, T.P. Act—Suit to recover 
property by paying charge—Art. 

144 and not Art. 148 applies 326 (1) 

--Arts. 148 and 144—Transfer 

of Property Act, S. 95—Charge 
created by—Suit to recover pro¬ 
perty by paying charge—Art. 144 
and not 148 applies 326(1) 


Limitation Act—( Concld .) . ; » 

-Art. 167—Previous obstruc¬ 
tion acquiesced in—Application 
to remove second obstruction— 
Time should not be counted from 
previous obstruction 559 (c) 

-Art. 176 (as amended in 1920) 

Amendment had retrospective 
effect—New rules of limitation 
apply to causes of action already 
arisen 650 (a) 

• -Art. 176—Suit by trustee im¬ 

pleading co-trustee as party de¬ 
fendant—Plaintiff dying during 
suit—Co-trustee can continue 
suit—Art. 181 applies 124 

-Art. 181—Mortgage suit—Pre¬ 
liminary of appellate Court is 
starting point whether original 
decree is affirmed or varied 414 

-Art. 181—Suit by trustee im¬ 
pleading co-trustee as defendant— 
Plaintiff dying during suit—Co¬ 
trustee can continue suit—Art. 

181 applies. 124 

*•-Art. 182, Expl. 1 and sub-Cl. 

(5)—Decree passed in favour of 
one but afterwards owned by 
several—First sentence inExpla- 
nation 1 is not applicable 415 

• --Art. 182—Where execution 

against one of several joint judg¬ 
ment-debtors is stayed, the limi¬ 
tation is suspended against 
others also 116 

-Art. 162 (2)—Scope—The 

starting point for limitation is 
the date of the appellate decree 126 (g) 

-Art. 182 (5)— Payment of 

maintenance charges for judg¬ 
ment-debtor in jail is not enough 
to give a fresh start for limita¬ 
tion 532 (1) (a) 

M 

Madras Act (1 of 1915) 

-Ordinance 9 of 1914, Ss. 7 and 

6—Seizure of rice not on pay¬ 
ment or understanding of pay¬ 
ment of compensation but to 
prevent its export to Godavari 
District is unauthorized under 
the Notification issued under 
S. 7 of the Ordinance 569 (a) 

Madras Abkari Act (1 of 1886) 

-S. 12—Lease to unlicensed 

person is not illegal 455 (b) 
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Madras.. Board of Revenue 
Standing Orders 

—-O. 52—Unenfranchised inam 
lands granted purely as a favour 
for Maintenance of donee and 
his heirs are not incapable of 
alienation 

Madras Compensation for 
Tenants Improvements 
(Act 1 of 1900) 

. -Arrears of rent barred by 

. limitation can be set off 144 (a) 

Madrasi District Municipalities 
Act (4 of 1884) 

.-r—S. 72 (2)—Mere fact that 
“building is rendered unfit for 
such use as it was intended for, 
is not enough 487 

—Ss. 365 and 249—Notification 
to take out license under new 
Act—Notification by Council 
constituted under old Act and 
issued before coming into force • 
of new Act is void 713 (M 

—(5: of 1920). 

—S. 249 and Sch. V (a) —«« Sell- 
ioggrain wholesale” ‘Sale in 
I»ge quantities or selling whole. 

§aie means selling to retailers or 
jobbers > ‘713 (a) 

LaW Act (£bf 

• I {i!^ 'P. s ' ^ an ^ 6—Suit lands origin 
y . 'y oti Iand s in an “ estate” 
within the Act—Varams 'grant- •' • 
ed subject to payment of qiiit- 
to zamindar—Grantee is 
land-holder and his tenants have 

occnpancrrights ' 1 F . B . 547 

.( d )-Swamibbogam . 
implifes ownership in soil ' ■ 231 fbl 

7\ PS ^ Pers ° n asserting 

^ to be •estate • musit prove 
thatgr^nt was of revenue only to 
person not owning kudivaram— 

In the case of minor inams pro- 
pounder of permanent , or occj»< 
pancy rights has to prove it' 

-u;q * r : .«/ ; q --- 

-^Bfti3 Y3) and. 189-Suit for 

^ li p°. n held by plaintiff 

and defendant in common lies in 
^ivil Court \ .. \ f *f,kr 

Of Kudiva. - 

jaalatfdaiportioni ofmelwaram 

(d) DOt * 4ani 

- ’ 629 (b) 

1921—N. S. T. (Mad.) 4 
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Madras E. L- Act—( Contd .) v 

-S. 3 (5)—Ex.owner is land¬ 
holder, (Krishnan, J., Napier, J. 
Contra) F-B. 152 (b) 

-S. 3 (5)—Even assignee of 

arrears of rent can be a land¬ 
holder F. B. 152 (c) 

-S. 3 (5)—Order under, need 

not be set aside within 1 year 
under Limitation Act, Art. 14 47 (a) 
S. 3 (5)—Sp. Rel. Act, S. 42, 


-- x j -r-- - w — ■ —i 

Proviso does not apply to special 
statutory right of declaration and 
a relief not capable of being 
granted by the Court need not 
be asked for 47 (c) 

•Ss. 3 (11), 40 and 51—Assess ' 
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ment of money rent for a shro- 
triem village—Ryots having 
occupancy holdings—Kanganom 
must not be deducted from the 
total out-turn of fields 689 (c) 

-S. 3 (11)—Additional wet crop 

grown by tenant with landlord’s 
water—Landlord is entitled to 
charge additional rent—Onus of 
proving. custom or contract to 
the contrary is on tenant 195 ( a ) 
—=—S. 6 does not apply, to a mere 
. • • trespasser in possfssion of land 
-S. 46—Application under can¬ 
not be made to a Receiver in 
charge of an estate 
“—“S. 55—Suit under, to obtain 
patta from landlord—Landlord , « 
alleging to ,have already issued " 
new patta to another, so that he 
is not bound to issue new patta to 
plaintiff unless latter takes steps 
under S. 146—Previous grantee, 
of patta is not necessary party— 

Even otherwise suit should not be 

. dismissed on ground of his non- 
joiqder— Court should act under , 
0.1, R IO (2), Civil P.C. 557 (a) 
—Ss. 55 and 146-Suit under 
, • 55 to obtain patta from land¬ 
lord Landlord alleging to have 

~ read yj ssued to anqther— , 

Plaintiff is not bpuiyl to take*’ 7, 
steps under S. 14 6 before institut- 

mg his suit under. S. 55. 557(b) 

y ''—Landholder ceasing to 
be so on_ the - date of suit for 
1 arrears of rent can sue in Revenue 

G ° s ur ,i; -■■■-: , , F.B, 15J 

r .TT^ 5 ;. 11 ^--oervice of. sale procla¬ 
mation by affixing at f jhe ' .plaqe 
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Madras E. L- Act— (Condi.) 

of residence is good when the 
pattadar was absent at a distant 
place 507 (a) 

-S. 112—Sale under the Act— 

Premature holding of sale is not 
necessarily fraudulent 507 (b) 

-Ss. 112 and 146—“Defaulter’’ 

refers only to a registered Patta¬ 
dar or his heir or a person whom 
landlord is bound to recognise 195 (c) 
-S. 125—Mortgage created be¬ 
fore the Act—Amount which 
usufructuary mortgagee is enti¬ 
tled under T.P. Act, S. 72 (b) to 
add to the principal money is also 
exempted 480 (a) 

-S. 146—No steps taken under 

S. 146—Mere taking of rent from 
alleged transferee on one occasion 
does not effect transfer 637 (a) 

-S. 146—Transfer from regis¬ 
tered pattadar to his heir by 
operation of law— Zamindar is 
bound to recognise without 
notice 195 (b) 

.-S. 189—Suit instituted in Civil 

Court—Onus of proving that 
Civil Court has no jurisdiction 
is on defendant 629 (a) 

-Sch. Part A, 12,Ss. 112,146 and 

189—Action under S. 146 not 
taken—Civil suit under S. 189 
does not lie 637 (c) 

Madras Hereditary Village 
Officers Act (3 of 1895) 

-S. 5 —Unenfranchised service 

inam-Usufructuary mortgage 
is void 410 (2) (a) 

Madras High Court Civil Rules 
of Practice 

_Rr. 179 and 180—Rules are 

ultra vires F-B. 218 

Madras High Court—Original 
Side Rules 

__Delay by Vakil in filing writ¬ 
ten statement—Party is not res¬ 
ponsible 320 (b) 

Madras High Court Rules 

__0.24-A,Form 28—Sale by Offi¬ 
cial Referee—Sale proclamation 
should mention place of sale— 

But non-mention is no ground 
for setting aside sale when it has 
not caused damage 484 (a) 

_R. 80—The rule applies to 

sanction under S. 144, Compa¬ 
nies Act (1882) 296 (b) 


Madras Inams Act (8 of 1869) 

-Inam title-deed is not conclusive 


«o 


as to person in whose favour en- • 
franchisement is to operate— 
Deed cannot create title newly 645 (a) 
Question of boundary—Inam 


92 


title-deed affects only Inam hold¬ 
er’s interests 107 (a) 

Madras Land Encroachment Act 
(3 of 1905) 

-Penal assessment for period 

before Act is illegal 363 (b) 

Madras Local Boards Act (5 of 
1884) 

-Ss. 73 and 76—Dates not fixed 

under S. 73—S. 76 cannot apply 117 

-S. 100—Discretion of Local 

Board exercised in unreasonable 
manner—Court can interfere 

Madras Proprietary Estates 

Village Service Act (2 of 

1894) , , 

--S. 27 (1 and 4)—Lease of mel- 

waram is zamindari—Lease to 
pay village officers-Act 2 of 1894, 
applied to zamindari—Lessor is 
entitled to money value of pay¬ 
ments to village officers (Wallis, 

C. J. dissenting) 587 (2) 

Madras Regulation (2 of 1816) 

-S. 10—Confinement must be 

only in village choultry and 
nowhere else 410 (1) 

Madras Revenue Recovery Act 
(2 of 1864) 

-Ss. 59 and 56—Sale for ar¬ 
rears of Revenue—Fraud—Suits 
to set aside sale—Time runs from 
Plaintiffs knowing fraud 

Madras Survey and Boundaries 
Act (4 of 1897) 

--S. 12 (3) —Provision does not 

mean that the boundaries cannot 
be questioned afterwards in a 
Court of law 

Mahomedan Law 

*—--Partition— Co-heirs are only 
tenants-in-common—Partial par¬ 
tition may be allowed if other 
sharers are not much inconve¬ 
nienced 

Malabar Law . 

Moplahs—Custom of Maru- 


316 


63 


404 
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makathayam Law and not Maho¬ 
medan Law applying, may be 
proved 694 (b) 
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Malabar Law—(C^O 
_£.Tarwad—Sale of tarwad pro- 
perty by Karnavan—Major por- 
tion of consideration being for 
necessity, sale must be upheld— 

In absence of fraud or collusion 
purchaser is not bound to refund 
difference between consideration 
for sale and amount proved to be 
for necessity 677 

-—-Aliyasantana —Arrangement - 
for separate enjoyment—All 
adult members parties to ar- 
' .. rangement — Arrangement is 
legal • •. 669 (a) 

—Aliyasantana — Abandonment 
of his position by de jure Ejraan 
need not be in any formal man¬ 
ner-junior members can manage 
on such abandonment 669 , (b) 

-Tarwad—Karnavans of certain 

Jarwads trustees of certain 
dewaswom by .virtue of their 
being karnavans of the respec- 
( f) tive tarwads— Breach of'trust 
—No evidence that trustee’s 
mbney passed into hands of tar¬ 
wad— Trustee’s illom is not 
'•liable ’ 651 

, —Kanora redeemed and mortga- 

' gor obtaining possession under 

, ‘decree—Kanomdar appealing as 
' to amount awarded for improve¬ 
ments—Appellate Court enhan- 
.. : 'cjng amount—Kanora dar is not 
’* ‘entitled to mesne profits for 
period between mortgagor obtain¬ 
ing possession and paying the 
'amount as found by appellate 
Court 609 (2) 

■ ■ ■ i —Karnayan’s powers—Karar— 
Tartvad properties to be manag- • 

. Jed by senior Anandravah by 
- virtue of Muktyarnama under 
Karnavan is no bar to Karnavan 
granting melcharth binding on 
tarwad 520 (a) 

--Melcharth—Non-payment of 

‘ manusam does not invalidate 520 (b) 
—^Malabar Tarwad'^— Decision > 
against Karnavan {is u fowa fide 
:litigation by hipi binds tarwad 520 (c) 
-ov-^Ielcharth —Kanomdat; cannot 
•question melcharth after, .expiry 
-#f-Iris'term' i :j w v 520(d) 

-^iGifit by Karnavan not.chaliftn- 
rgediby other-junior members, is 
W ^.invalid - r .. ; -,;,J76 (a) 


1921, MADRAS. 

Malabar Law— (Conoid.) 

-Attaladakkam heir cannot 

challenge alienation by karnavan 
which is not challenged by other 
members 376 (b) 

-Landlord and tenant—Taraga 

for improvement of land —Con¬ 
struction—Lessee saying in the 
lease “ I shall take a fresh lease” 

—Lessor held bound to renew 
lease 80 (a) 

-Stanomdar can grant lease last¬ 
ing after his death if lease bene¬ 
fits estate 80 (b) 

Master and Servant 

-Agreement among servants that 

service performed by one should 
be treated as service performed 
by all does not bind master 670 (b) 

--Debtor and Creditor—Work¬ 
mans Breach of Contract Act 
(13 of 1859)—A Provision by 
which the advance to the work¬ 
man is to be repaid by periodi- 
• cal deductions from the amount 
of his wages and should 
in any case be worked out 
by him does not simply 
create a relation of debtor and 
creditor but does create relation 
of master and servant 618 (b) 

M esne Profits 

——Lessee sub-leasing for the same 
period and for the same rent, as 
his lease on the very day of his 
very lease—Lessee not put in 
possession—Lessee is not entitled 
to mesne profits or damages 
against trespasser 42 

Minor 

-Alienation by guardian—Dec¬ 
ree-in minor’s favour—Transfer 
of decree by guardian withouc 
Court’s sanction is not void and 
transferee can execute decree 113(a) 
Mortgage 

——Enquiry of nature of mort- 
gagors’s interest in the property 
is relevant only for the purpose 
’ of settling the proclamation and 
need not affect mprtgagee decree- 
i holder’s right to execute decree701(d) 
——Suit on,, decided—Subsequent 
(«• suit by mortgagee impleading 

, mor)gagor ; and alienees subse¬ 
quent to.bimself not impleaded 
(«.' previous suit is barred 791 (e) 
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Mortgage—( Concld.) 

--Impossibility of deciding which 

of two mortgages was executed 
first—Both must be treated pari 
passu as if both were executed 
simultaneously 693 (2) (b) 

Mortgagee 

-Mortgagee is entitled to sale 

subject to prior usufructuary 
mortgage in his own favour 624(d) 

*-Prior and puisne mortgagees— 

Mortgagor entitled to possession 
at time of both mortgages—Dec¬ 
rees on mortgages—Both mort¬ 
gagees parties to both decrees— 
Purchaser under later decree is 
entitled to possession though 
decree was on puisne mortgage 612(d) 

N 

*Negotiable Instruments Act (26 
of 1881) 

-Alternative payees were not re¬ 
cognised till amendment by Act 
V of 1914 122 (b) 

-S. 16—Mere acknowledgment 

of payment is neither endorse¬ 
ment nor assignment 122 (a) 

P 

Paper Currency Act (2 of 1910) 

' -S. 26—Endorser on a hundi is 

not a banker within the proviso 

382 (b) 

Penal Code (45 of 1860) 

-S. 99 (2), Acts done under di- 

rections of superior Officer—Acts 
cannot be presumed to be so done 
merely on the ground of general 
prospective orders to others to 
do them 569 (b) 

-S. 300—Conviction for murder 

based on circumstantial evidence 
—This is no ground for not 
awarding death sentence 423 

-S. 300—Absence of premedita¬ 
tion is not always enough to 
justify the infliction of the lesser 
sentence 303 

-Ss. 304 and 147—Accused not 

having caused death he can only 1 
be convicted if he is shown to 
have been one of an unlawful 
assembly whose common object 
was to cause death 687 (2) (a) 

-S. 323—Prosecution under, 

does not abate on death of person 
• hurt 278 (a) 


Penal Code—( Concli .) .a e >.-■ 

-S. 341—Any private individual 

can restrain a person when there 
is reasonable apprehension of 
violence from him 458 

-Ss. 425 and 23 —Lateral sup¬ 
port removed and damage caused 
—Right to lateral supportmot ac¬ 
quired by prescription—No off- 
ence is committed 322 (b) 

-S. 430—Supply channel—Ac- -. 

cused wrongfully damming chan¬ 
nel and opening diverting chan¬ 
nel is guilty 536 

Possessory title 

—Suit for possession can be main-’ - 
tained on possessory title if de¬ 
fendant has no title 642 (a) 

Practice 

-Issues —Due execution of a 

mortgage according to law— 
Issue raising question merely 
whether bond binds defendants 
is not enough—Proper issue to 
be framed indicated 701 (a) 

-New plea —Second appeal was 

dismissed as none of the grounds 
were urged in lower Court 689 (a) 

-New plea cannot be allowed 

in appeal 637 (b) 

-Memo of appeal can be con. 

verted into revision petition 612 (b) 

-Precedents—Preponderance of 

authority in the particular Cotirt 
should be followed 612 (f) 

*-Duty of Court—Complaints 

should be considered only when 
made to Court directly in open 
Court and not through a subordi¬ 
nate officer 583 (a) 

•-Precedents—English decisions 

apply in India subject to certain 
just exceptions 524(c) 

*—Appeal—Suit for accounts—‘Pre¬ 
liminary and final decrees—Single 
appeal from both is permissible 
but Court-fee merely in respect 
of final decree is not enough 406 

Presidency Towns Insolvency 
Act (3 of 1909) 

-S.7—Question,whether certain 

sale by insolvent is binding on 
his minor sons—Decision neces¬ 
sary for enabling Official Assig¬ 
nee to make a complete distribu¬ 
tion of assets—Decision is 
binding on minors 456 (a) 
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Presidency T- I. Act— {Conoid.) , ' 

. -S. 2o—Procedure of allowing 

insolvent to adjust matters with 
creditors is, not illegal—It be¬ 
comes perfectly valid if in pur¬ 
suance thereof Official Assignee 
summons creditors and submits 
a report on which final order is 
passed 236 (c) 

-S. 30—Failure to embody terms 

of proposal in the order is formal 
defect and may be amended at 
. any time 236 (a) 

Principal and Agent 

* -Secretary of a Society autho¬ 

rised in general terms to lease 
fV) -Premises for branch—Secretary 
acting bona fide —Lease.by Secre-. •• 
tary is binding on Society 594 

-Suit against agent’s legal re¬ 
presentatives for moneys received 
by agent and not accounted for 
i ; { and for moneys recoverable by 
him is. maintainable 407 (a) 

* -Illegal contract—Money re- 

'cfj covered by agent of one party 

from the other party can be re¬ 
covered by principal 334 

Probate and Administration Act 

(5,of J881) 

*——S. 89—Section does not cover 
criminal prosecution 278 fbl 

—S. 89—Suit for malicious pro¬ 
secution—Defendant dying be- 
- a fore judgment—Right to sue does 
‘ ° ot survive—Personal injuries 
are wrongs to person F-B* 1 

Provincial Insolvency Act 
(3 of 1907) 

—Ssl 4 (b) and 6 (4) (c)—Person 
not creditor on date of act of in. 
solvency cannot apply for ad- 
jmdi,cation—Hindu executing re- 
{ ) {pS® deed of his share in joint 

family property-schedule of 

properties attached subsequently 

' Trans [? r IS complete on date 
of execution of release deed 

-*^-bg.5and 8—Joinbdebtor com. 
witting joint act of insolvency- 

sass? adiudi ^ 

tefc 35 -i4 j 
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Provincial Insolvency Act— {Concli.) \ 

—Insolvency Court can declare 
the sale invalid—Separate suit 
by Receiver for that purpose is 
not necessary 204 

-Ss. 19, 18 and 16—Order ap¬ 
pointing Receiver for the parti¬ 
cular estate is necessary before 
the property vests in the local 
Official Receiver 642 (b) 

——S.22—Purchaser of insolvent’s 
property at sale held by Receiver 
—Purchaser‘applying that his 
bid might be accepted and sale to 
another be declared invalid— 
District Court can deal with 
application 

—Ss. 23 and 20 (c)—Insolvency 
petition presented to District' 
Judge and transferred by him to 
Official Receiver “ for adjudica¬ 
tion and administration of the 
estate"—District Judge’s order 
amounts to appointment of 
Receiver as agent under S. 20(c) 216 
—Ss. 26, 20 and 52—Order under 
S, 26—Evidence taken by ordi¬ 
nary Receiver—Procedure is 
irregular 28 (a) 

■-Ss. 26 and 14—Public exami¬ 

nation—The public examination " 
of insolvent recorded under S. 14 
is not relevant evidence, in an : 
enquiry held under S. 26 38(b) 

-S. 37—Proof that transfer was 

made with intention of giving 
preference is necessary 294fb) 

- - (5 of 1920) S. 78— Applica- 

tion by creditor for adjudica- 
tion under Act of 1907 pending 
disposal when new Act came ■ 
in force—S, 78 does not apply 273 (1) 

Railway Company 

•-Right to“ re-classification"— 

Charges levied originally as per 
weight—Charges cannot after* - 
wards be levied at wagon rates 621 fbl 
Rail way. Act f9 of 1890) 

Sale by Railway under 
o, 56— Suit to recover surplus of 
sale proceeds—Limitation Act, 

Art, 62 and not Art. 31 applies ... 363 

7\ S ‘ 2 * Cls - ( m ) and 

(a)r-Articlea falling within des. 

cnptioas. of.Sch. 2 should also be 

declared ythcugh, not of special 

y alue . T 519 


i\ 
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Receiver 

* -Receiver made defendant • to 

suit—Court’s sanction is neces¬ 
sary— But Receiver can waive 
objection as to absence of sanc¬ 
tion—Where Receiver is subse¬ 
quently replaced by the person 
himself for whose estate he was 
Receiver cannot object to want 
•; of sanction 624 (b) 

Registration Act (16 of 1908) 

* *-Ss. 17 and 49—Lease for 

less than one year—Written in¬ 
strument though registerable 
under the T. P. Act does not 
come under Registration Act, 

: Ss. 17 and 49 337 

-Ss. 17 (1) (d) and (2) (v) and 2 

(7)—Agreement to lease not 
effecting immediate demise is ad¬ 
missible without registration for 
proving damages for failure 72 

--S. 49 —Unregistered sale is ad- 

. i missib'e to prove nature of trans¬ 
feree’s possession 82 

--S. 49—Agreement to lease not 

effecting immediate demise is ad- 
• missible without registration for 

*’ proving damages for failure 72 

.-Ss. 82 and 83—Prosecution 

under S. 82—S. 83 is no bar 140 (a) 

Religious Endowment 

— Articles purchased for worship 
of idol iu temple—Suit on ac¬ 
count of price of articles—No 
decree can be passed against 
temple property 597 (2) 

-Temple trustee—Tempor ary 

appointment—Legality discussed 114 

Riparian Right 

( --Government property in bed 

of river washed away—No pre¬ 
sumption of abandonment arises 

363 (a) 

S 

Shipping 

—Carriage of goods—Bill of 
lading containing special clause 
excluding liability for short deli¬ 
very—Shipper cannot sue for 
Short delivery 691 

> 1——Freight paid in advance is 
3 irrecoverable under any circum¬ 
stances—Rules requisitioning 

>shi£>—Freight cannot be refund¬ 
ed even apart from any terms in 
f t i - the bill of lading 67 


Specific Relief Act (1 of 1877) 

**-S. 15—Hindu Law—Joint 

family—Manager contracting to 
sell family property—Sale not 
binding on other members— 
Other members not consenting— 

Sale of vendor’s share only can 
be enforced on payment of con¬ 
tracted consideration. 26 Mad. 

74 and 32 Mad. 320 overruled 

F-B. 172 

-S. 31—Mistake discovered in 

course of suit on contract—In 
proper case, plaint may be allow- • 
ed to be amended so as to in¬ 
clude a prayer for rectification 

664 (b) 

**-S. 42, Ill. (f) — Suit by Hindu 

reversioner to establish an adop¬ 
tion by widow’s late husband, 
lies—Mere suit for declaration 
of reversionary right without 
any other relief does not lie 710 

-S. 42—No rigid-rule as to when 

declaration should or should not 
be granted can be laid down 459 (b) 

..-S. 42—Proviso does not apply 

to special statutory right of de¬ 
claration 47 (b) 

-S.—42( Proviso)—Proviso does 

not apply to special statutory 
rights of declaration and a relief 
is not capable of being granted 
by the Court and need not be 
asked for 47 (c) 

-S.42 (Proviso)—Consequential 

relief not arising from claim in 
plaint and not capable of being 
granted and enforced .by the 
Court in which the suit is insti¬ 
tuted, need not be asked for— 
Bare declaration of status as 
land-holder under Madras Act I 
of 1908 can be asked for 47 (c) 

Stamp Act (2 of 1899) 

-Ss. 36 and 35 — Trial 

Court admitting wrongly un¬ 
stamped promissory note on pay¬ 
ment of duty and penalty— 
Appellate Court cannot reject 
. • ; document +13 

Succession Act (10 of 1865) 

*-Ss. 101 and 102 — Bequest 

• to unborn persons—Vesting post¬ 
poned for the lifetime of persons 
living and 21 years—Probability 
pf some legatee’s attaining majo- 
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SucceMion Act—(CwtfW.) ' • 1 

rity at 18 years—Whole bequest 
'fails. - “258 (b) 

—-S?. 101 and 102-r-BequeSt void 
under Hindu Law .rule—S. 101 
can still be applied 258 (d) 

—S. Ill—Period of payment 
refers to period as directed in 
the will—Uncertainty refers to 
the time of happening and not 
whether the event will happen or 
not 258 (e) 

—Ss. 126 and Ill-Will by 
Hindu—Gift absolute in the first 
instance to daughter—Settle¬ 
ment of the gift on daughters! 
children following—Settlement 
failing, daughters get absolutely 

258 (c) 

Succession Certificate Act (7 of 
1889). 

—S.4— It is doubtful whether un- 

* divided son of a Hindu succeeds 
by survivorship or inheritance— • 
But succession certificate is 
necessary to realise debts form- 

.* i iDg father’s self-acquisitions 

F-B. 168 

*-■S. 4—Assignee from legal re* 
presentative is not exempt 

- F.B. 168 (a) 

i • • i X 

Transfer of Property Act (4 of 

1882 ) 

-S. 6—Right to get re-conve¬ 
yance of the property worth 
1 ') fifteen lakhs for payment of six 
lakhs is property attachable and 
transferable 498 M) 

*—i_S. 6 (e)—Mesne profits—Right 
declared by decree—Only exact 
amount left to be decided by fur¬ 
ther proceedings—Right can be 
traqsferred 56 

* ^S-6 (h), GL 2—Unlawful pur¬ 
pose carried.out—Party to con¬ 
i' ^tract cannot be relieved of its 

* eff ® ct --Contract Act, S. 23' 326 (2) 

J~<>. 14 Covenant to renew at 
lessees option—S. 14 does not 
a PP ] y . 54i (bi 

‘ '~ s * ^2 and 40—Ejectment suit 

, , -previous contract to. sell—No 
(» ) i notice of contract to plaintiff and 
hir snccessora—Property. .gold-' 
naner contract: during,, pendency 
otBUit^Burchaser cannot resist 

ctaitn-riofi peraondentitled under 


** 


[<') 


T. P-Acl-l Crnli.Y •*[ 

ejectment decree for- possession 
;V:: J t - 559 (d) 

*— —S. 52—Petition for execution - 
of decree by attachment and sale 
' of property does not make matter 
Us pendens 30 (e) 

-S. 53—Fraudulent transfer— 

Transfer registered—Subse¬ 
quent transferee will be in diffi¬ 
cult position when trying to 
prove that prior transfer was 
intended to defraud him 657 (a) 
S. 53—Avoidance by creditor, 


<• 


V 


« 


of fraudulent transfer may be 
made not necessarily by suit 
! but by open unequivocal con¬ 
duct-—Purchase with knowledge • 
of a prior transfer is unequivocal 
expression of intention to treat 
: prior transfer as invalid . • 657 (b) 

——S. 53—Creditor purchasing in . 
lieu of his debts, and with notice 
of prior sale should be deemed 
to avoid prior sale as creditor and 
not as transferee. 657 (c) 

-S. 53—Fraudulent transfer— 

Creditor should exercise his 
option to avoid, in a reasonable 
and bonafidc manner 657 (d) 

-S. 53—Creditor avoiding prior 

fraudulent transfer— Court pro r 
ceediDgs are not necessary for 
making value of property avail¬ 
able to satisfy his debt 657 

• f 

-r—S. 54—Mortgage debt—Trans¬ 
fer of, can be valid only if made... 
according to S. 54 681 (1) 

*—^S. 54—Unregistered seal—is 
.admissible to prove nature of 
transferee’s possession 

i '•**— S. 55—Defaulting vendor is 
not entitled to interest when •• 
•vendee has been forced to keep 
money idle ‘ ’ 498(e) 

—.S. 55:—Vendor’s title super¬ 
seded by superior title—Vendee’s 
only remedy is suit for damages 
He cannot get land obtained 
'by vendor in substitution of the 
'land sold - ; , 334 

*—-S. 55-Mortgage right 1 is 

‘^moveable property within 

■ o > a 277-(a) 

—i^S. 55—Transferror of Mort- 

•gagee . rightJ covenanting to 

make: goodi money towards mort- 
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T. P- Act— [Conti.) 

gage-debts—No contract to con¬ 
trary exists 277 (b) 

-—S. 58—Sale with clause for 
repurchase cannot be presumed 
to be a mortgage 498 (a) 

Ss. 58, 60 and 98—Provision 
for future sale does not make the 
mortgage one by conditional sale 
—Promise to pay by certain 
date—Possession transferred— 
Condition for sale on default by 
mortgagor—Mortgage is combi¬ 
nation of simple and usufructu¬ 
ary mortgages—S. 60 applies— 
Condition for sale on default is 
clog and illegal FB. 12 (a) 

-S. 58 (c)—Usufructuary mort- 

gage—Right of redemption being 
postponed to certain period does 
not alter character of mortgage 517 

-S. 59—S. 59 is not affected by 

Evidence Act, S. 68 701 (b) 

* -Ss. 60 and 65 (a)—Mortgage 

money—Loss sustained by mort¬ 
gagee on account of wrong des¬ 
cription of mortgaged property 
—Purchaser of equity of redemp¬ 
tion is not liable to pay 183 (b) 

* -S. 60—Mortgagor ceasing to 

be personally liable for debt and 
to have any interest in security 
cannot redeem—Assignee, from 
such mortgagor, by redeeming 
does not become entitled to sub¬ 
rogation 51 (a) 

•-S. 60—Property sold under 

mortgage decree cannot be re¬ 
deemed by a person who is notin 
a position to question the decree— 
Decree need not be set aside in 
all cases 30 (d) 

-S. 60—Provision for future 

sale makes no mortgage by con- 
i •. ditional sale—Promise to pay on 
certain date—Possession trans¬ 
ferred—Condition for sale on de¬ 
fault by mortgagor—Mortgage is 
combination of simple and usu¬ 
fructuary mortgages hence S. 60 
applies—Condition for sale on 
default is a clog and illegal 

F-B- 12 (a) 

—Ss. 60, 58 and 98—Mortgage 
not falling within S. 58 or the 
combinations mentioned in S. 98 
60 does not apply—Condi- 


T-P. Act— [Cotitd.) •.* 

tion defeating right of redemption 
is legal F-B. 12 (b) 

** -S. 61—Redemption—A proper¬ 

ty usufructuarily mortgaged also 
included in another simple mort¬ 
gage—Assignee of equities* of re¬ 
demption is not bound to redeem 
the simple mortgage also while 
redeeming usufructuary mort¬ 
gage 183 (a) 

-S. 67 and Civil P. C. S. 92- 

Mortgage in favour of trust by 
one trustee—20 years fixed for 
repayment—Mortgage declared 
to be in breach of trust—Suit for 
foreclosure becomes maintaina¬ 
ble immediately 229 

-S. 68—Mortgage-deed stating 

that till certain time the mort¬ 
gagee should be in possession— 
There is no covenant to repay 

636 (a) 

-S. 70—Acquisition by mortga¬ 
gor after sale under mortgage, 
decree does not enure for benefit 
of purchaser 627 (b) 

--S. 72 (b)— (Per Spencer, J., 

Ramesam, J., dissenting)—Sale 
must be one that will destroy the 
security 480 (b) 

-S. 72 (b)—Property mortgaged 

while under attachment—Mort¬ 
gagee paying and averting 
sale is entitled to recover the 
amount along with his principal 
money 480 (c) 

* -S. 74—Mortgagee creating 

lease on mortgaged property— 

On redemption whether by 2nd 
mortgagee or mortgagor, lease is 
terminated 393 

-S. 74—Payments made in the 

belief that interest in the pro¬ 
perty might be acquired in future 
do not entitle the payer to sub¬ 
rogation 51 (b) 

-S. 75—Mortgagor ceasing to be 

personally liable for debt and to 
have any interest in security 
cannot redeem—Assignee, from 
such mortgagor, by redeeming 
does not become entitled to sub¬ 
rogation 51 (a) 

* -S. 79—Partition deed among 

members of Hindu family—Deed 
providing that each sharer’s pro¬ 
perties should be liable if he fails 
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to discharge the debts allotted to 
him—A mortgage within S. 79 is 
created 459 (a) 

--Ss. 88 and 89—Civil P. C., 

; O. 34, Rr. 4 and 5 have no retros¬ 
pective effect 126 (a) 

--S. 89—Mortgage suit—Date 

of decree and date fixed for pay¬ 
ment both before C. P. Code 
came into force—T. P. Act 
applies: 126 (f) 

-S. 91—Property sold under 

mortgage decree cannot be re¬ 
deemed by person who is not in 
a position to question the decree 
—Decree not to be set aside in 
all the cases 30 (d) 

-S. 91 (f)—Attaching creditor 

is not a necessary party to a 
mortgage suit under O. 34, R. I 

30(c) 

——S. 98—Malabar Law—Kanom 
is an anomalous mortgage— 

Only recitals in document should 
be looked at to ascertain its 
nature 243 (a) 

*--Ss. 100 and 59—Attestation of 

mortgages—Provisions relating 
to, do not apply to charge 514 (a) 

•—-S. 100—Executant binding 
himself to pay money on liability 
of specific lands given as security 
—Charge is created 514 (b) 

-S. 101—Mortgagee purchasing 

part of property in part satisfac¬ 
tion of debt may be entitled to 

subrogation 693 (2) (a) 

S. 101—-Prior and puisne 
mortgagee—A prior mortgagee 
purchasing the equity of redemp- 
tion in execution of his own 
decree to which the puisne mort¬ 
gagee was not a party can 
redeem the latter and the latter 
cannot contend that he cannot be 
redeemed by the former until he 

has redeemed the prior mortgage 648 

—S. 101 Equitable principle— 
Payments made in the belief that 
interest m the property might be 
acquired m future do not entitle 
one to subrogation 51 /jj\ 

——'Ss. 107 and 4—Lease for 
mfnt 1 y ear Written instru- 

TSLfl° U f n registrabIe N<kr 

Transfer of Property Act, S. 107 
1921—N, S, T. (Mad.) 5 


T. P-Act -(Concld.) 

does not come under Registra¬ 
tion Act, Ss. 17 and 49 F* B- 337 

* -S. 108 (j)—Lessee sub-leas- 

jug for the same period and the 
same rent as his lease—Lessee 
not put in possession—Lessee is 
not entitled .to mesne prpfits or 
damages against trespasser 42 

* -S. 114—Relief against forfei¬ 

ture—Full arrears, must be paid 
although landlord’s right be 

barred, as to a portion thereof 418 

* -S. 123—Mortgage is immove¬ 

able property 137 (a) 

-S. 123—Gifts of actionable 

claims such as book debts are 
governed by S. 130 and not by 

S. 123 137 (b) 

* -S. 123—Gift of immoveable 

property and actionable claim 
failing as regards former does 
not necessarily fail regarding 
latter 137 (d) 

* -S. 123—Donor a Hindu adopt¬ 

ing son before registration but 
after execution—Donor can effec¬ 
tively get the deed registered 
afterwards so as to pass title to 
donee though deed was with 
donor prior to adoption 90 

* -Ss. 130 and 123—Actionable 

claim— Gift$of actionable claims, 
such as book debts are governed 
by S. 130 and not S. 123 137 (b) 

-S. 130—Negotiable instru¬ 
ments.—Negotiable instruments 
are actionable claims assignable 
under S. 130 as well as by en¬ 
dorsement 137 (c) 

-S. 130—Actionable claim— 

Decree is not actionable claim 
but property 113 (c) 

-Ss. 134 and 54—Mortgage-debt 

—Transfer of, can be valid only 

* if made according to S. 54 681 (1) 

Trustee 

* -Trustee of temple cannot de- 

legate to agent his power of ap¬ 
pointing and dismissing heredi- 
tary temple servants 623 

-’Trustee describing trust pro¬ 
perties as family properties in 
demises is not correct but much 
importance should not be attach- 
, ed to this in India as conveyan¬ 
cing is not skilfully done especi¬ 
ally in the districts 563 (b) 
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Trustee— (Concld.) 

-.Trustee—Mere denial of trust 

if bona fide is no disqualification 
—If not bona fide, it is a disquali¬ 
fication 563 (f) 

* -Estate in trusteeship may be 

absolute estate 518 (b) 

Trusts Act (2 of 1882) 

-S. 43—Sole trustee under trust 

deed duly entering into composi¬ 
tion, etc., is sole acting trustee 394 (e) 

w 

Will 

* -Construction—Testator leav¬ 

ing two wills, one earlier and 


Will — (Concld.) 

another later—Later will dispos¬ 
ing of the estate in different 
manner from earlier will—Ear¬ 
lier will is revoked 532 (2) 

-Construction—“ Santati ” used 

as a word of limitation means 
heirs 518 (a) 

Workman’s Breach of Contract 
Act (13 of 1859) 

-A Compositor is an artificer, 

if not a workman, within the 
meaning of Act XIII of 1859 618 (a) 
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** A I R. 1921 Madras 

POLL BENCH. 

• Ayling. Ooutts-Trotter and Kuma- 

9 RASWAMI SASTBI, JJ. 

Bustomaji Dorabji —Plaintiff-Appellant! 

v. 

W. E. Nurse and another— Respondents. 

0. 0. J. Appeal No. 74 of 1920, deoided 
on 20bh December, 1920, from the order 
of Phillips, J., in O.O.J. Suit No. 527 of 
1919, dated 30bh August, 1920. 

* * Gitiii.P.O., O. 92, r. 1—Suit for malicious 
prosecution—Defendant dying before judgment— 
Right to sue dots not survive—Personal injuries, 
a Z S? ^on-Drcbale and Administration 

It a defendant in a .ait for malicious prosecution 
dies before judgment is given in the suit, the right 
to sue does not survive within the meaning of 

•nit. [P. Ml!! j° PMV8Bl ‘ h# aba ‘ emaQ ‘ < of 

3“l° nBl '"j®" 98 ” '"“OK® *o the person whioh 

?he B.‘«n«° 8l,aar V* 1180 dama 8 a t0 the estate of 
ine person wronged. 

M. He Hakim —for Appellant, 

nJu o' S r i™z**JV*Var and V. Baghu- 
nath Sastrt —for Respondent. 

Order op Reference. 

ap M .Hfwh a 0 1 Lo"; : ^ a T; l ^ il !“,* b J la 

the smt f 0r malicious pr0860Q J ion ,' 1 f fc 8 ' 

aimiWIy TvtLZ 

-i -f fthe prinoiploa of 

1991 M/1 


justice, equity and good oonaoienoe in so- 
far as it deprives an injured party of 
redress if the alleged wrong-doer happens 
to die, as ip the present aase, before a 
deoree has been obtained against him. Ib 
has not been applied to oontraots, and has 
been limited by statute as regards torts 
affeoting property. The Indian Legislature 
by Aot XII of 1855 attempted to remedy 
this injustice and did so at any rate to- 
this extent that it made the estate of tho 
deoeased wrong-doer liable in the hands of 
his legal representative for all wrongs com¬ 
mitted bylbim within one year of his death. 
This enactment has been held in Hari- 
das Bamdas v. Bamdas Mathuradas (1), 
and Bamchode Doss v. Bukmany Bhoy (2), 
nob bo abolish the rule altogether with 
regard bo the death'of,bhe alleged wrong-doer 
in respect of the wrongs dealt with in the- 
SQotion so as to make the injured party's 
right to sue survive and so bring the oase- 
within the operation of Order 22, rule 1, 
but as leaving tbe maxim to kill the original 
right to sue and giving the injured parby a 
freah right bo sue againsbthe representatives 
of the deoeased. These rulings appear to 
have the undesirable result that au Injured 
party who sues the wrong-doer during his 
life-time has all his oosts thrown away if 
the wrong-doer dies before judgment and 
has bo file a fresh suit againsb the exeoutora. 

™ h T Sen v - Cor Poration of 
Calcutta (3), Henderson, J.—whose decision 

was reversed on appeal, says that it was 

ina^nli ad hi Hh0 K Bar th&6 6hi8 A °t wa8 
E“ 10 wbe f e wrong-doer had 
himseif been sued and had died before- 

judgment. There is nothing in the 

an^ii* 80 °u 0 Ao11 40 8ap P or6 this view 
and it would nave th e strange result of 

U) (1889) 18 Bom. 677 . 

(2) (1905) 28 Mad. 487 

m U804) 81 Oal» B9B«8 0«W,M» 145. 
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pubbing an injured person who sued bbe 
wrong-doer during his life-time in a worse 
position than if he sued after the wrong¬ 
doer's death. I cannot help thinking 
that ia the decisions to which I have 
referred too narrow a construction was 
plaoed on the language of the section whioh 
is now Order 22, rule 1. In 1979 the 
words " right to sue ” were substituted 
for “ cause of aotion " in this section with 
the objeot, it seems to me, of getting rid 
of mere technicalities as to the precise 
identity of the oauses of aotion and 
substituting the common Bense test, oan 
bbe representatives sue and be sued on the 
same faots. If so, it would be an abuse of 
prooeBSual law to drive the parties to a 
fresh suit. The defendant in this case 
appears to have died more than a year 
after the proseoution alleged to have been 
malioious, and the appellants have relied 
mainly on the provisions of seotion 89 of 
the Probate and Administration Act, 1881, 
whioh was first enaoted as seotion 268 of 
the Indian Suooession Aot, 1865. These 
Aots have not repealed the provisions of 
Aob XII of 1855, and the two enaotments 
have to be read together and to be 
construed so far as possible as to be 
consistent with one another. Seotion 89 
so far departs from the maxim actio 
personalis moritur cum persona as to 
provide that the general rule applicable 
to oontraots as well as torts should be that 
the oause of aotion should not die bub 
should survive to and against the 
executors or administrators of the deoeased 
exoepb in the oase of the particular torts 
specified in the seotion whioh is in the 
following terms: 

, '• All demands whatsoever, and all rights to 
proseonte or defend any suit or other proceeding, 
existing in favonr of, or against a person at the 
timo of his deoeasa, survive to and against his 
exeoutors or administrators, exoept oauses of 
aotion for defamation, assault as defined in the 
Indian Penal Code, or other personal injuries not 
oausiag the death of the party, and exoept also 
oases where after the death of the party, the 
relief sought oould not be enjoyed, or granting it 
would be nugatory.” 

In oonstruing this seotion ib must 
be borne in mind that ib affeots the 
reasonable as well as bbe unreasonable 
operation of the maxim, viz., the rule that 
aotions (or personal injuries to a deoeased 
person oannot be instituted or proceeded 
with after his death, as well as the 
unreasonable part of the rule whioh 
prevents the injured party from recovering 


any damages for the wrong done to him 
after the death of the wrong-doer whioh 
was remedied, though incompletely by 
Aot XII of 1855, as already mentioned. 

Here the question is, is malioious 
prosecution inoluded in the words 
" oauses of aotion for defamation, 
assault as defined in the Indian Penal 
Code, or other personal injuries nob 
causing the death of the party ? ” I cannot 
3ay that the framers of the seotion have 
expressed themselves very happily, and I 
am not surprised that these words should 
have given rise to a oonfiiob of decisions. If 
we endeavour in the first instanoe to 
construe the words in their natural meaning, 
it may be 3aid that the mention of assault 
as defined in the Indian Penal Code, whioh 
ie the lightest of the offenoes against the 
human body dealt with in Chapter XVI of 
that Code, followed as it ia by the words 
" or other personal injuries nob causing the 
death of the party ” goes to show that ib 
was only intended to exoepb defamation, 
assault and other injuries to the human 
body not oausing death, and I was for 
sometime inolined to take this view whioh 
was adopted in Krishna Behari Sen v. 
Corporation of Calcutta (3). But what we 
have to do is, if possible, to find out what the 
legislature was aiming at, and one diffioulby 
of this view is that there appears to be no 
good reason why the exeoutors should be 
prevented from suing for the defamation of 
the deoeased but allowed to sue for his 
malioious proseoution. Some light is 
thrown, I think, on the language of the 
seotion by a reference to 3 BlaokstoDo’s 
Commentaries, page 119, where he makes a 
general distribution of injuries into " suoh 
as affeot the rights of persons and suoh as 
affeot property." He then goes on to 
olassify “ injuries whioh affeot the personal 
seourity of individuals" into injuries 
"against their lives, their limbs, their bodies, 
their health, or their repubation," the last 
olass inoluding both defamation and 
malioious proseoution. Injuries affeoting 
the life of man he passes by as not falling 
under his present contemplation, no doubb 
beoauseuntilthe passing of Lord Campbell s 
Aob they did nob give any oause of action 
to any one. That Aob whioh ia ro-enacted 
in India as Aob XIII of 1855 gives a fresh 
oause of aotion to the widow and near 
relations, bub that is nob a oause of aotion 
whioh oan be said to survive from the 
deceased who never had ib, and this accounts 
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for the omission of injuries oausing death 
from the presenb seotion. Blaoksbone next 
deals with injuries affeoting the limbs 
or bodies of individuals distinguishing 
between threats, assault and battery in a 
passage whioh may possibly have suggested 
the expediency of referring in the seotion 
-under consideration to assault as defined in 
the Indian Penal Code. I do not think 
the classification of injuries in the Limits-: 
iion Act of 1871 and the subsequent 
Aots throw any light on the language of a 
seotion wbioh was first enaoted in 1865. In 
the Limitation Aob of 1859, seotion 2, the 
words are " suits for damages for injury 
to,the person and personal property, or to 
the reputation." 

If the language of the exception had 
been " assault as defined in the Indian 


Penal Code, defamation and other personal 
injuries not causing the death of the party" 
it would have created no difficulty, as 
malioious prosecution equally with defama¬ 
tion and assault is & personal injury 
according to Blaokstone’s classification. 
The faot that, for whatever reason, the 
offences are mentioned in a different order 
is not, I am inclined to think on a con¬ 
sideration of the whole question, a sufficient 
reason for giving them a different construc¬ 
tion and as at present advised, I am incli¬ 
ned to agree with the decision in Marwadi 
Mothiramy. Samnaji (4), and Punjab Singh 
v. Ram Autar Singh (5), rather than with 
Krishna. Behari Sen v. Corporation of Cal- 
cuffa(3), bhatmalioious proseoution must be 
held bo be one of the wrongs exoepbed by the 
section. As regards the effeob of the death 
of the injured party this interpretation is 
in aooordanoe with the provisions of the 
^rst part of seotion 1 of Aob XII of 1855, 
which entitles the representatives of a 
deceased person to sue for any wrong 
-committed within a year of his death 
wniob has occasioned pecuniary loss to 
his estate, which appears to inolnde 
Blaokstone s category of injuries to property 
which are clearly not within the operation 
oi the exception m sections 268 and 89 lb 
also resembles the limitation put upon'the 
•maxim by statute in England with regard 
to injuries bo ohattels and to real property. 

of Aob XII of 1955 dealing with the death 
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of the alleged wrong-doer, there is no doubt 
a varianoe if this construction of seotion 
89 is the right one. Seotion 89, however, 
lays down a general rule applicable to all 
contracts and to all torts excepting those 
specified, whereas the seoond part of 
seotion 1, Act XII of 1855 applies ODly to 
a particular olass of torts, viz., those 
committed within a year of the death of 
the alleged wrong-doer. Applying the ordi¬ 
nary rules of construoion I think the 
legislature cannot have intended by this 
subsequent enactment to modify in any 
way the beneficial provisions of this 
part of Aot XII whioh were designed 
to oorreot to a limited extent the unfair¬ 
ness of the rule embodied in the maxim 
actio personalis morilur cum persona , or 
to introduce a different rule as to exeoutors 
or administrators from that still prescribed 
by Aot XII of 1855 as regards other legal 
representatives. When however Aob XII 
of 1855 does not apply, all we have to see 
is whether the right to sue survives under 
seotion 89. 

In these oiroumstanoes, in view of the 
oonfliob of deoisions and of the faot tbab 
my learned brother is disposed to follow 
the deoision in Krishna Behari Sen v. 
Corporation of Calcutta (3), it is desirable 
to make a reference to a Full Benoh both 
for the deoision of the present case and for 
the purpose of ascertaining the present 
state of the law with a view to its amend¬ 
ment if neoesaary so as to put ib on a 
satisfactory footing, I would accordingly 
refer the following question: if the 
defendant in a suit for malioious prosecu¬ 
tion dies more than a year after the 
proseoution in question and before judgment 
is given in the suit, does the right to sue 
survive within the meaning of Order 22, 
role 1, so as to prevent the abatement of the 
suit? 

Sadasiva Iyer, J.:—I am inolined to 
hold that the personal injuries referred to in 
seotion 89 of the Probate and Administra¬ 
tion Aob mean " physical," "corporeal" or 
bodily" injuries, injuries to the "person" 
as opposed to injuries to property or 
reputation, having regard to the context 
which mentions “assault" immediately 
before and nob oausing death "immediately 
afterwards. I thipk that the* previous 
history of the Indian Legislation relating 
to this question is in favour of this oon- 
Bbruction Act XI! of 1855 is entitled 
An aot to enable executors, adminls- 
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trators or representatives to sue and be sued 
for oortain wrongs.” 

The preamble is : “ whereas it isexpedient 
to enable executors, administrators or 
representatives in oertain oases to sue and 
be sued in respect of oertain wrongs which, 
aooording to the present law, do not survive 
to or against suoh executors, administrators 
or representatives.” As under the then 
existing law (evidently following the 
English precedent) the right to sue and 
the liability to be sued as the oase may be, 
did not survive on the death of the wronged 
person and the person who committed 
wrong respectively to or against the exeou- 
tors, administrators or representatives, Aot 
XII of 1855 wa9 enaoted, in order to make 
the right to sue survive and so to enable 
suits to be brought. The Aot contained 
only two seotions. The first paragraph of 
the first seotion allowed an aotion to be 
maintained by the exeoutors eto., for the 
wrong committed to a deceased person 
within a year before his death, the aotion 
to be brought within one year after the 
death of suoh person. The second para¬ 
graph of seotion 1 allowed an aobion to be 
maintained againsb the wrong-doer's exe¬ 
outors &o., if the wrong was committed 
within one year before his death and if the 
suit was brought within two years after 
the committing of the wrong. Seotion 2 
is in my opinion very important as it says : 
" No aotion oommenoed under the provi¬ 
sions of this Aot shall abate by reason of 
the death of either party. ” Thus even 
actions oommenoed against the exeoutors 
eto., oould nob abate. The Aot no doubt 
does not expressly say that an aotion oom¬ 
menoed by the wronged person againsb the 
wrong doer himself shall not abate on the 
death of either party. But having regard 
to the policy underlying section 2 and the 
implication of the preamble, I find it 
difficult to esoape from the conclusion tbab 
an aotion oommenoed against the wrong¬ 
doer himself during his life-time by the 
wronged party oould not be intended by 
the legislature to finally abate by the death 
of the wrong doer or wronged party when 
the right to sue dearly survived to the 
exeoutors, administrators or representatives 
and the liability to be sued survived againsb 
the oxtoutor^- administrators and repre¬ 
sentatives. It is impossible to hold that 
the suit brought by the* wronged person 
against the wrong-doer during their life¬ 
time oould finally abate by the death of 


either when the wronged person's right 
to sue survived to his executors, adminis¬ 
trators and representatives. If it survived 
to enable the exeoutors to bring a suit of 
their own, ib dearly survived to enable 
them to revive the suit brought by the 
deoeased wronged man. Aooording to the 
old procedure (following the English Pro¬ 
cedure), every suit probably abated at once 
in all cases by the death of the plaintiff or 
the defendant ard had to be revived by 
application; or a fresh suit might be 
brought on the sameoause of aotion if the 
right survived in exeoutors &o., (I know of 
no definite oodes for procedure and limita¬ 
tion before Acts VIII and XIV of 1859, 
though there were one or two looal Limi¬ 
tation Regulations in foroe in Bengal and 
Bombay dealing with a few speoial oases). 
Aot XII of 1855 dearly implied that suits 
instituted during the life-time of the person 
having the right to sue and of the person 
liable to be sued oould not abate 90 as to be 
inoapable of revivor against the defendant's 
executors &c, at the instance of the 
plaintiff (where the defendant died pendente 
lite) or at the instance of the plaintiff's 
exeoutors eto., (where the plaintiff died 
pendente lite'). Even if an application for 
revivor was not made, a fresh suit could be 
brought on the same oause of aotion if the 
right to sue was not finally extinguished. 
A final abatement took place under the old 
law only in oases where the right to sue 
and the liability bo be sued did not survive 
aooording to substantive law. But the 
preamble of Aot XII of 1855 indicates that 
the law as to suoh right and liability be¬ 
coming extinguished onoe for all was in¬ 
tended to be abrogated by the Aot.—If the 
law as to non-survival of the right is super¬ 
seded by the substantive provisions of the 
Aot, the prooessual law which caused the 
final abatement of a suit by reason of the 
non-survival of the right under the law 
existing when the Aot XII of 1855 was 
enaoted was altered ipso facto and the 
suite whioh before Aot XII of 1855 were 
treated as having finally abated oould nob 
so abate by the death of either party 
thereafter and oould therefore be revived. 
When Procedure Codes were enaoted pro¬ 
viding that death alone shall not oause a 
suit to abate until the time for an applica¬ 
tion to bring in legal representative expired, 
ib followed that the application oould not 
be dismissed on the ground of non-survival 
of the right to sue, 



rustomaji dorabji v. w. h. nubse (Sadasiva Iyer, J.) Madras 5 

defined in the Indian Penal Code, (3) 
otiher personal injuries not causing 6h& 
death of the party and (4) oases where the 
relief sought oould not be enjoyed or 
granting it would be nugatory, (as in the 
case of divorce), Illustration (a) also indi¬ 
cates in my opinion that the legislature 
thought that other personal injuries not 
causing the death of the party meant oor- 
poreal or physioal injuries. So far as (D 
defamation and (2) assault are concerned, 
no illustration was deemed neceseary, A 3 
the other two kinds of tort mentioned in 
section 268 viz., (3) personal injuries not 
causing the death of the party and 
oases where relief sought oould not be 
(4) enjoyed etc., contained words of 
general import, the legislature gave two 
illustrations in respeot of those two 
classes. If the clause (3) “ other personal 
injuries not oausing death ” included all 
other oases of tort not causing death 
(including adultery, seduction eto.,) the 
4th olass of oases where after the death of 
the party the relief sought could not 
be enjoyed or granting it would be nuga¬ 
tory would also bo dearly included in the 
3rd olause. Why then were these oases 
specially provided for in a 4th olause after 
the 3rd olause relating to personal injuries 
not causing death ? This seams also a 
oogent argument in my opinion to show 
that personal injuries not oausing death 
wore not intended to inolude everything 
which may be technioaUy oalled " personal 
wrongs" by Blaokstone or other English 
authorities but injuries to the body not 
causing c^eath other than the bodily injury 
of assault defined in the Indian Penal Code. 
That the phrase " personal injuries,” 
though it may be used oooaBionally by 
lawyers to inolude all kinds of torts other 
than torts to property is usually employed 
to mean bodily injuries is shown by the 

!“ ‘ er P r , e “°“ J‘ at m by the three 

learned Judges who deoided Krishna Behari 

t: n ^?Z P ° ra t n of 0alcu “*> (3). Again. 

° n paragraph 394, the 
Phrase personal injuries” is used in- 

fmm 0D i 8 ® ° ? bod S ,D, ’ urifla aa distinguished 
rom injuries like slander of title and 

libel and slander dealt with in previous 

Aga A m ' "Males 19 to 21 of 
the Limitation Act deal with suits 'for 

for Imprisonment 

JSMpM* la % Then 
attWlbM deals with compensation/or " any 

other injury to the perron Then 24 


1921 


As regards the provisions as to limitation 
enacted in sections 1 and 2 of Aot XII 
of 1855, it is well known that the provi¬ 
sions as to procedure and limitation were 
mixed up in many of the earlier enact¬ 
ments. The provisions as to limitation of 
the suits to be brought under Aot XII of 
1855 were repealed by the Indian Limita¬ 
tion Aot, IX of 1871, whioh Aot and the sub¬ 
sequent Acta of themselves enaoted provi¬ 
sions (see articles 22 to 29 of the present 
Limitation Aot) fixing periods of limitation 
in respeot of those suitB. (The later Civil 
Procedure Codes and Limitation Acts were 
usually enaoted and amended in the same 
years, provisions as to limitation b9ing 
more and more oonfined to the limitation 
enaotments). 

Along with Aot XII of 1855, Aot XIII 
of 1855 wa3 enacted giving a right of suit 
to the executor, administrator or repre¬ 
sentative of a deceased person whose death 
was caused by a wrong, the right to be 
exeroised for the benefib of the wife, bus- 
band, parent and child (if any) of the 
deoeased person and the suit to be for 
recovery of compensation for damages 
oaused by the death. Then ten years 
afterwards, the Indian Succession Aot was 
enaoted. Saotion 268 of that Aot is as 
follows: 

"All demands whatsoever, ana all rights to 
roaaante oe defend any aotion or apeoia! proosed- 
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deals with libel, 25 with slander and 26 to 
29 with other torts not oausing injury to 
the body. This also shows that “ injury 
to the person ’’ or personal injury is usually 
used even in legal enaotments to mean 
bodily or corporeal injury. 

Seotion 268 of the Indian Succession Aot 
also shows that a suit brought during the 
life-time of the wrong-doer or the wronged 
person does not abate by the death of 
either party (exoepb the wrongs specially 
exoepted) as it talks of " rights to pro- 
seoute ” whioh include rights to continue 
suits already brought. Thus so far aB 
'‘executors" and "administrators” are 
concerned, the suit brought by the deceased 
was intended to finally abate in the 
exoepted oases of tort and a limita¬ 
tion was thus imposed on the extended 
right conferred in all oases of tort by Aot 
XIIof 1855 so far as exeoutors and adminis¬ 
trators are concerned. Section 89 of the 
Probate and Administration Aot merely 
reproduced the words of seotion 268 of the 
Indian Suooession Acb with one omission. 
The Legislature thought that the illustra¬ 
tion (b) to seotion 268 of the Indian 
Succession Aot was not neoessary and 
omitted it in seotion 89 of tbe Probate and 
Administration Aot. In oonstruingtheprovi- 
6 ions of seotion 268 of the Indian Suooession 
Aot and seotion 89 of tbe Probate and 
Administration Aot, we have to remember 
that they intended to limit the right given 
by Aot XII of 1855 whioh abrogated 
(subjeot to limitations of time) a barbarous 
legal maxim and benoe the language of the 
provisions in the later Aobs should be 
oonstrued striotly and not liberally. Thus 
having regard to the history of the legis¬ 
lation, I am inolined to think that as the 
right to sue was intended by the Legis¬ 
lature in 1855 to survive in oases like the 
present, there oan be no 6nal abatement 
of a suit already oommenoed after Aot XII 
of 1855 was enaoted and no abatement 
after tbe enaotment o'f theOivil Prooedure 
Oode exoept under the provisions contained 
in the Oivil Prooeduro Code and the Limi¬ 
tation Aot, (see artioles 176 and 177) that 
is, till an applioation to bring in legal 
representative on the reoord beoomes 
barred and the delay is not exoused. The 
Full Benoh Case in Krishna Behari Sen v. 
Corporation of Calcutta (3), fully supports 
my above view though it does not deal 
with tbe provisions of Aot XII of 1855. 
It is to m 7 mind diffioult to bold that the 
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legislature when enaoting Aot XII of 1855 
intended that an action already oommenoed 
during the life-time of both the parties 
should abate by the right to sue or the 
liability to be sued not surviving and that 
only a new statutory right should be 
created in favour of or against exeoutors 
and administrators and representatives. 
The preamble expresses that the rule of 
law then in force, namely, that the right 
to sue and tbe liability to be sued for 
oertain wrongs do not survive was intend¬ 
ed to be abrogated by the Aot. I there¬ 
fore, am disposed to dissent from the 
deoision in Ramchode Doss v. Rukmany 
Bhoy (2). The question of abatement 
depends now on the Civil Prooedure Code. 
Order 22, rule 1, says generally that where 
tbe right to sue survives, the suit does not 
abate, Aot XII of 1855 says that the 
right to sue does survive to the exeoutors, 
administrators and representatives. The¬ 
Oivil Procedure Code itself does not enaot 
anything against the provisions of Aot 
XII of 1855, I therefore am unable to 
follow the argumenb that beoause Aot XII 
of 1855 does not direotly deal with a suit 
brought during the life-time of the wrong¬ 
ed person or of the wrong-doer, the right 
to sue does not survive in the oase of suoh 
a suit. The anomaly pointed out> 
by my Lord in bis judgment is, in 
my opinion, a sufficient answer to 
that reasoning. As regards Marwadi- 
Mothiram v. Samanji (4), the observations 
are obiter as tbe learned Judges relied in 
the first plaoe on another ground of deoision, 
namely, that seotion 89 of the Probate and- 
Administration Aot bad no direot applioa¬ 
tion to the faots of that oase. In tbe next- 
plaoe, the learned Judges admit that the- 
language used in seotion 89 would be rather 
strange if their interpretation is adopted, 
namely that injuries oaused by malioious 
proseoution are included in tbe words 
"other personal injuries not oausing 
death”; (thirdly) Aot XII of 1855 is not- 
referred to in the judgmenb and tbe 
limitation made so far as the rights of 
exeoutors and administrators are oonoernod 1 
by the Indian Suooession Aot on the 
provisions of Aot XII of 1855 and the- 
advisability of consbruing the language of' 
suoh limitation striotly. 

If I may say so with respeot the- 
deoisions whioh are oontrary to tbe view 
in Krishna Behari Sen v. Corporation of' 
Calcutta (3), seem to have been influenced'- 
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mainly by the idea that the maxim actio 
personalis moritur cum persona is such a 
snored one that we should try even to give 
unusual meanings to expressions in statu¬ 
tes, see Marwadi MoLhtram v. Samanji (4), 
so that the saoredness of that maxim 
may be affeoted as little as possible. But 
as pointed out in the judgment of my 
Lord, the maxim has been always 
considered as an unfair and even barbarous 
maxim especially when applied to a oase 
where the injured party is denied redress 
because the wrong doer died. I may add 
that it seemB to me to be based upon no 
principle of justice, equity or good oon- 
8016006 and that the technical oommon law 


rules as to forms of action and the 
distinction between real and personal 
aotions might have had much to do with 
its survival in modern days, notwith¬ 
standing that many statutory exceptions 
have been grafted on it even in England, 

On geDeral principles, I am of opinion, 
that no final abatement ehouid take place 
whether the plaintiff or the defendant cies 
whenever the suibSnvolves a olaim by the 
plaintiff for aotual pecuniary damages or 
whenever oosts have been inourred by the 
plaintiff before the death of either party. 
After the plaintiff’s death, damages by way 
of solaoe to the plaintiff's feelings should 
nob, on principle be granted to bis 
representatives (it is doubtful on principle 
whether it could be given to himself). As 
regards what are called vindictive or penal 
damages they ought not on principle 
bo be granted against the defendant’s 
representatives and their grant even 
against the defendant seems dearly 
opposed to principle. The grant of 
vindictive and penal damages is based on 
the unsound view that an aotion for damages 
for tort is a quasi-criminal proceeding. If 
the plaintiff in this oase has olaimed suoh 
vindiotive and penal damages apart from 
olaiming aotual pecuniary loss, and if he 
presses suoh olaim against the legal repre¬ 
sentatives also, I hope that he would get 
very little sympathy from the Court so far 
as such additional amounts are olaimed. 
But all this has not muoh bearing on the 
abBbraob question of the survival of the right 
to sue when aotual pecuniary damages have 
been inourred and olaimed by the plaintiff 
in theeuib or oosts have been inourred by 
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However, I think the questions involved 


are difficult enough to require further argu¬ 
ments at the Bar and further consideration 
by a Full Benoh especially as several Judges 
of this Court haveexpressed a different view. 

I therefore agree that the questions arising 
in this case may be so referred to a Full 
Benoh and I agree to suoh reference being 
made in the words formulated by my Lord. 

OPINION. 

Ayling and Ooutts Trotter, JJ.:— 
The sole question we have to deoide is wbab 
is the true construction of section 89 of the 
Probate and Administration Aob of 1881. 
Mr. Hakim at one time tried to argue that 
Aot XII of 1855 mu6b be deemed not only 
to give a fresh oauseof aotion for and against 
representatives of those who had committed 
or suffered civil wrongs, but also by nooes- 
sary implication to have prohibited the abate¬ 
ment of suits oommeDoed by the wronged 
against the wrong-doer during the life-time 
of both by reason of the death of either party. 
It may have been an omission of the legisla¬ 
ture but a oiose scrutiny of the text makes 
it reasonably dear that no provision was 
made in that enaotment for the oase 
of a suit already pending when one of the 
parties dies. We are thus left to the 
oonstruotion of seotion 89 of the Aot of 1881 
whioh runB as follows :— 

“ All demands whatsoever, and all eights to 
proseoute or defend an; suit cr any other procee¬ 
ding, existing in favour of or against a person at 
the time of his deoease, survive to and against his 
exeoutors or administrators, exoept oaoeos of 
aotion tor defamation, assault as defined *ln the 
Indian Penal Oode, or other personal injuries not 
causing the death of the party, and exoept also 
oaees where, after the death of the party, the relief 
sought could not be enjoyed, or granting it would 
be nugatory. " 

There are two possible constructions, and 
eaoh has oommended itself to an Indian 
Benoh. The Galoutta High Court baa held 
that the words ‘personal injuries nob 
causing the death of the party ' should be 
taken to mean ' bodily injuries of a higher 
degree than assault. ’ The Bombay Court, 
and more than one Judge of this Court, 
has interpreted ' personal injuries 1 as 
meaning wrongs to the person whioh do 
not neoeasarily oauae damage to the estate 
of the person wronged.' In that oase, the 
seotion would praotioally reproduce the * 
maxim of the English Oommon Law—a olio 
personalis moritur cum persona —with its 
statutory modifications. 

With great reluotanoe, we feel compelled 
to accede to the Utter View. The principle 
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that is involved in the maxim is one that 
obviously works great injustice aDd its 
adoption into the common law has been 
regretted by eminent English Judge.?. The 
draftsman of the Statute of 1881 oould easily 
have drafted a seotion whioh abolished the 
rule and all its consequences, and preserved 
causes of action in tort notwithstanding the 
death of either the wronged or the wrong¬ 
doer. That he certainly did not do, for in 
express terms he excludes from preservation 
causes of aotion for assault or defamation. 
If it was not intended to abolish the maxim, 
how much of it was intended to be preser¬ 
ved '? On the appellant’s oonstruotion, 
there was intended to be preserved a wholly 
arbitrary selection of the possible oases, 
guided by no logioal principle whatever. It 
is impossible to see why defamation should 
be in one category and malioious proseon- 
tion and false imprisonment in the other. 

We are therefore driven to the oonolusion 
that the Act must be supposed to have 
envisaged a logically coherent olass of 
causes of aotion, and that result oan 
only be achieved by construing personal 
injuries’as meaning not' injuries to the 
body ’ merely, but injuries to the person in 
Blaokstone’s sense other than those whioh 
either oause death or tangibly affeot the 
88 tate of the deoaased injured person or 
oause an aooretion to the estate of the 
deceased wrong-doer. In effect, we think 
that the words whioh we have to construe 
are ejusdem generis not merely with the last 
preceding word ' assault,’ but with the two 
preceding words 'defamation' and ‘assault.’ 
Sadasiva Iyer, J., who has taken the oppo¬ 
site view, thinks that the Judges who felt 
constrained to differ from tbe conclusion of 
the Galoutta High Court were influenced 
by a superstitious veneration of tbe English 
•common law rule. We venture to suggest 
that the more proper objeot of bis oritioism 
would be the draftsman of the Aot of 1881, 
who with a dear field before him, not only 
abstained from boldly abolishing the rule of 
the English Common Law, whioh Sadasiva 
Iyer, J, justly characterises as ‘ barbarous, ’ 
but reproduced it in language so ambiguous 
that while it was certain that be bad retain¬ 
ed it in part, it was uncertain whether be 
had retained it as a whole. If we oould 
see any logioal line of demarcation between 
what is suggested to have been retained 
and what was rejeoted, we would gladly 
aooept tbe view that only part was retained; 
but we are unable 1 6 do so. 


In the result, we hold that the suit 
abates as against the 1st defendant. 

Kumaraswami Sastri, J.The 
question referred to us for deoision is " If 
the defendant in a suit for malioious prose- 
oution dies more than a year after tbe pro¬ 
secution in question and before judgment 
is given in tbe suit, does the right to sue 
survive within the meaning of Order 22, 
Rule 1, so as to prevent the abatement of 
the suit'? " 

The maxim ' actio personalis moritur cum 
persona' is with certain limitations as old 
as the English Law, and the maxim has 
been inflexibly applied to aotions essentially 
based on tort. Tbe rule of Common Law is 
that you could nob sue exeoutors fora wrong 
committed by the testator for whioh you 
could only recover unliquidated and other 
damages, la Phillips v. Homfray (6), Lord 
Bowen who delivered the judgment of Loid 
Justice Cotton and himself deals fully with 
the application of tbe maxim and it? limita¬ 
tions. He observes (at page 454): The only 
oase in which, apart from tbe question of 
breaoh of oontract express or implied, a 
remedy for wrongful aot oan be pursued 
against tbe estate of adeoeased person who 
hasdone tbeact. appears to bethose in whioh 
property or the prooeeda or value of 
property belonging to another have been 
appropriated by a deoeased person and 
added to his own estate or moneys. In 
such oases whatever the form of aotion, it 
is in substance brought to recover property 
or its proceeds or value and tbe amendment 
could be made to suit in form as well as in 
substance. In suoh oase3 tbe action 
arising out of a wrongful aot does not die 
with the person. The properby or the 
prooeeds or value whiob, in the lifetime of 
the wrong doer, oould have been recovered 
from him oan be traoed after his death to 
his assets and recaptured by tbe rightful 
owner then. But it is not a very wrongful 
aot by whioh the wrong-doer indirectly 
benefits that falls under this head if tbe 
benefit does not oonsiet in the acquisition 
of property or its prooeeds or value. When 
there is nothing amongst the assets of tbe 
deoeased that in law or equity belongs to 
tbe plaintiff and tbe damages whioh have 
been done to him are unliquidated and 
uncertain, the exeoutors of a wrong-doer 
oannot be sued merely beoause it was worth 
tb e wrong-doer’s while to oommib the 

(6) (1883) 34 Ob. D 439-62 L.J. Oh. 833-49 L. 

T. 6-32 W.R, 6. 
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aob whioh is complained of and an indireot 
benefit may have been reaped thereby. 
After giving two illustrations of the dis¬ 
tinction he observes:— 

"This line o! demarcation has drawn itself in 
conformity with the olassidoations of forms of 
aotion known to English Law. Ae long as the 
maxim actio personalis ntorilur cum persona is 
preserved by the law of this Country, the line 
drawn is neither inoonvenient nor unreasonable. 
If every wrongful aot that was attended con¬ 
sequentially and indirectly with advantage to the 
wrong-doer or his pookot were to warrant an 
aotion against exeoutors it would bo impossible 
to kaow whether exeoutors were liable or not and 
the maxim wonld in faot beoome a souroe of 
litigation. We have not now to oonsidee the 
polioy of the maxim. It is part ol the law and 
while it iB so ought not to be fritted away.” 

As regards actions brought by personal 
representatives the law was considerably 
altered by 4 Ed. Ill Ch. 7. The Aot 
provides that exeoutors shall have an 
action against trespassers in respeot of 
goods and chattels of their testators oarried 
away during their lifeaod reoover damages 
in like manner as their testators if they 
were alive. As observed by Bramwell, J., 
in Twycross v. Grant <7J,obe aob has been 
construed as extending to all torts except 
those relating to free holds and those where 
the injury done is of a personal nature. As 
regards real and personal estate the Oivil 
Procedure Aot of 1833 allowed an aotion of 
trespass or trespass in the oase to be main¬ 
tained by exeoutors ol an administrator of 
a deoaased person for any iD]ury to his real 
estate committed in his life-time for whioh 
he might if alive have maintained an aotion 
if the wrong was committed within six 
months before his death. The Aob provides 
for no remedy for an aob oommitted bo the 


person suoh as false imprisonment. 

When a Sorb resulted in the death of 
person there was no remedy till the Fat 
Accidents Aot (1846) commonly known f 
Lord Campbell's Aot gave a righb of aotic 
by exeoutors or administrators for bl 
benefit of the relatives apeoified in the Ao 

*io« Iatha Fatal Aooidents Act, XI] 
of 1855 provides for such oases. The cam 
of aotion was a new one arising upon at 
out of a person’s death and does not real 
effect the maxim, 

Turning to the law as applied in Iodi 
it is dear that the oommon law rale wi 
• applied inalj its striotness by Courts exoe 
vfbere a remed y was given to or against tl 


Mil U/i 


exeoutors, administrators or personal 
representatives by statute law. The first 
legislative enaotment was the Legal Repre¬ 
sentatives Suits Act, XII of 1855. The 
preamble states that it is expedient to 
enable exeoutors, administrators or repre¬ 
sentatives in certain oases to sue and be sued 
in respeot of certain wrongs which, accord¬ 
ing to the present law do not survive to or 
against suoh exeoutors, administrators or 
representatives. The applicability of the 
maxim to India is thus recognized. Section 1 
enacts that an action may be maintained by 
the exeoutors, administrators or represen¬ 
tatives of a deoeased person for any wroDg 
committed in the life-time of euoh person 
whioh has occasioned pecuniary loss to his 
estate for which wrong an aotion might 
have been maintained by such person 
provided that the wrong was committed 
within one year before bis death. The 
damages so reoovered were to be parbof the 
personal estate of bhe deoeased. A right of 
action was given against the exeoutors, 
administrators, heirs or representatives of a 
deoeased person for any wrong oommitted 
by him in bis life-time for whioh he 
would have been subject to aotion if 
suoh wrong was committed within one year 
before bis death. Section 2 provides that no 
aotion oommonoed under the provisions 
of the Aot shall abate by reason of the 
death of either party but may be continued 
by or against the exeoutors, administrators 
or representatives of the party deoeased, 
provision being made for the plea of want 
of assets. 

It will be seen that olauae 2 of seotion 1 
of the Indian Aot of 1885 is wider in its 
scope than the English Civil Procedure 
Aot of 1833. Suita by exeoutors eto., 
have to be for au injury to the real estate 
of the deoeased person and suit against 
exeoutors, eto., are in respeot of a wrong 
oommitted in respeot of another’s property 
—real or personal. The period of limita¬ 
tion is six months and the form of aotion 
was to be an aotion of trespass or trespass 
in the oase. 


u “ tHuieay given Dy one Indian Aot of 
1855 iSi however, confined to suits brought 
subsequent to the death of the person and 
did not enable suits brought by him to be 
oonbinued after his death, tn Hart Dais 
Sam Wv. Bam Dass Mathura Dass (1), 
the plaintiffs sued to reoover damages for 
wrongful aj r e3t a,nd^alipiqua proseoution. 
The defendant died pending suit and the 
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plaintiff sought to continue the suit against 
the executors of the deceased or his legal 
representatives. The objection taken was 
that the suit abated. It was held by 
Haridas and Parsons, JJ., that Aot XII of 
1855 did not apply as it related only to 
suits brought against the heirs of a 
deceased person for wrongs committed by 
him in his life-time. The decision was 
followed by Subramania Iyer and Ben¬ 
son, JJ., in Ramachendra Doss v. Rukmany 
Bayee (2). The suit was one for damages 
for malioious prosecution and the defend¬ 
ant died pending suit. The plaintiff 
applied for leave to bring her exeoutors 
on reoord as legal representatives and 
Moore, J., held that the suit abated. 
Relianoe was plaood on appeal on the 
second clause of section 2 of Act XII of 
1855, but the learned Judges observed: 
' A similar argument was urged in 
Bari Dass RamDass v. Ram Dass Mathura 
Dass (1), followed by the learned Judge 
and was overruled. We agree with the 
Bombay High Court that olauee 2 of 
section 1 of the Act XII of 1855 does not 
apply to an action commenced against the 
defendant in his life-time, but only to 
actions commenced against the exeoutors 
or other representatives of a deceased 
wrong-doer." 

With all respeot I am unable to agree 
with.Sadasiva Iyer, J., that seotion 2 ena¬ 
bles tbe oontinuanoe of suits already filed 
a3 tbe seotion distinctly states that ’’ no 
aotion commenced , under the provisions of 
the Act shall abate." The learned Judge 
and Napier, J., took the opposite view in 
Subramania Iyer . v. Venkatrama Iyer (8), 
where they held that Aot XII of 1855 only 
applied to suits filed by the legal repre¬ 
sentatives and not tosuits filed bythedeoeas- 
ed and sought to be continued by them. If 
the legislature intended that suits already 
filed were to be continued by the executors, 
administrators or legal representatives, apt 
words would have been used in the Aot. 
The Preamble refers only to suits to be 
filed after death and if suits already 
instituted were intended to be oovered by 
the Act. Seotion 2 would have referred to 
aotion commenced by the deceased or by 
his representatives under the provisions of 
seotion 1. 

Though the legislature went much 
further than the English Aot of 1833 when it 


(8) (1914) 81 1.0. 4. 


enaoted clause 2 of seotion 1 of Act XII of' 
1855 and gave a fresh right of suit it 
oonfined demands and rights to prosecute 
or defend suits or speoial proceedings by 
exeoutors or administrators in the Succes¬ 
sion Act of 1865 to suits other than oause& 
of aotion for defamation, assault as defined 
in the Indian Penal Code, or other per¬ 
sonal injuries not causing tbe death of the 
party and also oases where the death of the 
party rendered the granting of any relief 
useless. As the Succession Aot did not 
apply to Hindus, Mahomedaos orBudhiste 
a similar provision was also enacted in the 
Probate and Administration Aot 1881, 
seotion 89 of which runs as follows :— 

“ All demands whatever and all rights to 
prosecute or defend any suit or other 
proceeding existing in favour of or against 
a personat the time of his decease survive 
to and against his exeoutors or adminis¬ 
trators except causes of aotion for defama¬ 
tion assault a9 defined in the Indian Penal 
Code or other personal injuries not causing 
the death of the party and exoept also 
oases when after the death of tbe party 
the relief sought could not be enjoyed or 
granting it would be nugatory." 

It oannob be 9aid that when the legis¬ 
lature enaoted tbe Succession Aot of 1865 
or the Probate and Administration Aot of 
1881, it had not before it tbe earlier 
enaotment of Act XII of 1855. Though 
there was no exception as regards 
oauses of aotion in seotion 1, clausa 
2 of the Aot of 1855 wbioh would cover 
suits excepted by the Aot of 1885 and 
1881 it was thought necessary to make 
some exceptions in the later Aob3. It would' 
be unreasonable to suppose that the legisla¬ 
ture out of the large number of personal 
injuries aotionable in law made a random 
selection of defamation on the one side and 
assault and other physical injuries nob 
resulting in death on the other and lefb 
several personal wrongs more serious than 
simple assault unprovided for. If the 
words “other personal injuries not causing- 
the death of the party" be read ejusdem 
qeneris only with assault the exeoutors or 
administrators of a person who wrongfully 
restrains another (without assaulting him) 
for a few minutes would be liable to be 
proceeded against in the suit while those of 
one who committed grievous bodily harm* 
nob severe enough to oause death would 
esoape. It should be remembered that 
assault as defined in tbe Indian Penal Code' 
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includes the most trivial forma of personal 
violence aDd no reasonable explanation can 
be given for the legislature piobing out 
some offences and excluding others some of 
wbioh are of a serious nature. It would 
have been easy to use the word physioa 
injuries instead of the word personal 
injuries or to add the word ‘ and " before 
assault if only aota of personal violence 
were intended to be exoluded. 

The words " personal injuries ” repre¬ 
sent a classification well-known to law and 
in ordinary legal phraseology are not 
oonfined to merely physioal injuries. 
Blackstone in dealing with private wrongs 
observes " personal acts are suoh whereby 
a man olaims a debt or personal duty or 
damages in lieu thereof and likewise where¬ 
by a man olaims a satisfaction in damages 
for some injury done to his person or 
property. The former are said to be found¬ 
ed on contracts and the latter upon torts 
or wrongs. Of the former nature are all 
aations upon debt or promises; of the 
latter all aations for trespass, nuisances, 
assaults, defamatory words and the like." 
He then prooeeds to deal with injuries 
which affoot the personal seoui ity of 
individuals and divides them into injuries 
against their lives, their limbs, their bodies, 
their health or their reputation and in the 
last ola98 includes both defamation and 
malicious proseoution (Bk. Ill, clause 8). 
He divides all injuries into injuries without 
force or violence as slander and others 
ooupled with force or violenoe as batteries. 
As pointed out by Pollook and Maitland in 
the History of the English Law and by 
Street in his work on the Foundations of 
Legal Liability (Volume 1, page 327) mali- 
oious proseoution was regarded onl^ as an 
aggravated form of defamation. 

Bearing in mind this classification and 
having regard to the faot that in the English 
uivil Procedure Aot of 1833 the remedy was 
oonfined to injuries to the real or personal 
estate of the deceased and not to purely 
personal wrongs as understood in English 
Jurisprudence and that the same limitation 
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•i u and aDOm aliea that would result 
“ the legislature pioked out arbitrarily some 
Personal wrongs and excluded them and 
desired to inolude at the same time wrongs 
of a much lass serious character, I think 
the intention of the legislature in 18G5 and 

a 1 ; ^ 8uooession and the Probate 
and Administration Acts were passed was 

• j' .Hr ,* t ' 'y ! » • 


to assimilate the law in India as far as 
possible to what it was in England and to 
exolude from the operation of seotion 268 
of the Succession Aot and 89 of. the Pro¬ 
bate and Administration Aot suits whioh, 
by the law as administered in England 
would fall under the maxim actio personalis 
moritur cum persona. If the words were 
Bimply all personal injuries not causing the 
death of the party and omitted defamation 
or assault it may be argned that personal 
meant only physioal and that causes of 
aotion for defamation and other similar 
injuries survived. The legislature took two 
types of personal injuries one physioal and 
the other Dob and used them by way of 
illustration of wbat it meant lo exolude. In 
this view the words other personal injuries 
not oaueing the death of the party must be 
read with defamation and assault. 

There has been aoonfliob of authority on 
the question referred. In Punjab Singh v. 
Bam Autar Singh (5), ib was held by bhe 
Patna High Court that the words other 
personal injuries not oausing the death of 
the party in section 89 of the Aot are 
ejusdem generis not only with assault bub 
also with defamation and inolude malioious 
proseoution. The same view has been held' 
by the Madras High Court in Mothiram v. 
Samnaji (4). A oontrary view was taken 
in Kristna Behari Sen v. Corporation of 
Calcutta (3), where the learned Judges dif¬ 
fered from Justice Henderson, the trial 
Judge, and held that to usethe words other 
personal injuries not resulting in death in 
connection with an aotion for defamation 
or malioious proseoution would be straining' 
the language used by the legislature and 
plaoing on ib an unnatural and foroed con¬ 
struction, In Punjab Singh v. Bam Autar 
Singh (5), Dass, J., who wae a member of 
the Calcutta Bar for several years observe* 
that in his experience the case has never 
been followed subsequently in the Calcutta- 
High Court. 

I would follow Punjab Singh v. Bam 
Autar Singh (5),and Mothiram v. Samnaji(4),. 
and hold that a suit for damageB for 
malioiouB proseoution abates. 

■ Order accordingly . 
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FULL BENCH. 

Wallis, c.j., Oldfield and Seshagiri 

Aiyar, jj. 

(Eandula) Venkiah— Plaintiff-Appellant 

v. 

Donga Pallayi and others— Defendants- 
Kespondents. 

Second Appeal No. 146 ol 1919, decided 
on 11th March, 1920. against the decree of 
the Temporary Sub J„ Ellore, in Appeal 
Sait No. 609 of 1917. 

*•(») Transfer of Property Act, Ss. 53, 60 and 
98 Precision tor future sale—No mortgage by 
conditional sale exists—Promise to pay by certain 
date—Possession transferred—-Condition for sale 
on default by mortgagor—Mortgage is combination 
of simple and usufructuary mortgages — 8. 60 
applies—Condition for sale on default is clog and 
illegal . 

The terms of the mortgage were as follows:— 
“Possessory mortgage deed of immoveable proper¬ 
ty for Re, 60, , m For the expenses of my 

minor daugater, . and for my family 
expenses, the amount already borrowed from you 
is Rs. 60. This sum with interest thereon at Re. 1 
percent, per msnsem I shall pay yooon23rd August, 
1911, and have the payment endorsed by you on 
this. No other is valid. I'I fail to pay on the 
due date aforesaid, I shall give up the eaid land 
as sold to you for the amount then outstanding 
due to you and exeoute a proper sale-deed. The 
property has been delivered possession to you on 
this very date. You shall henoefortb enjoy the 
property as you please, and yourself pay R?. 6-3 0 
due to Government every year without giving any 
oorsideration whatever every year ” 

Held per curiam that it was not a mortgage by 
conditional sale nor an anomalous mortgage but a 
combination of a simple and usufructuary mort¬ 
gages and that 8. 60 applied and so the condition 
as to sale to the mortgagee in case of default was 
a clog on the equity of redemption and invalid. 
[P 16 ,C. Q.] 

For a mortgage by conditional sale under 
B. 68 (c) there must be an ostensible sale to begin 
with and as the document in question neither 
ostensibly nor otherwise purports to be a sale-deed 
it does not satisfy the requirements of a mortgage 
by conditional sale. [P. 16. 0. 2.] 

Whether the prohibition of restraints onredemp- 
tion implied io 8 60 is or is not applicable to 
anomalous mortgages, the settled principle that 
such a provision is inoperative in a normal 
mortgage oonoot be evaded by the classification of 
all mortgages containing a restraint as on that 
ground anomalous. The conclusion as to the 
oharaoter of the transaction must be reached with 
reference only to the remainder of the document. 

A promise by a mortgagor to pay by a certain date 
and a transfer of possession would prima facie be 
obaraoteriBtio respectively of a simple and of a 
usufructuary mortgage and occurring in one 
dooument, of a combination between the two. 
Bimply beoauee possession is transferred it oannot 
be held not to bo a simple mortgage and neufrno- 
<taary mortgage oombined. [P. 16. C. 2.] 


PALLAYI (Spencer, J.) 1921* 

Per TPaHis, C.J. and Oldfield, J. (Seshagiri 
Iyer, J t dubitani§.)—It combinations between the 
forma of mortgage are to be recognised at all to 
any purpose, some departure from the definitions 
must in all or almost all cases be condoned. The 
faot that the document did not make an express 
provision for the appropriation of the aeufruot for 
prinoipal or interest, does not make it the less a 
ueufructuary mortgage, [P. 16, 0. l; P. 17, C. 1.] 

• • (b) Transfer of Property Act, Ss. 60, 68 and 
98— Mortgage not falling within 8. 58 or the 
combinations mentioned in S- 98—S. 60 does not 
apply—Condition defeating right of redemption is 
tegal . 

Per Wallis, C.J. and Seshagiri Iyer, J.— 8. 60 
doe3 not apply to any mortgage not falling within 
the 4 categories mentioned in 8.58 or the two com¬ 
binations mentioned in 8. 98 and so the principle 
of the olog on equity of redemption being illegal 
does not apply to any mortgage whioh is thus 
outside 8. 59 or 8. 98. [P. 15, 0. 2; P 18, C. 2.] 

0. Rama Rao for P. Narayanamurthi — 
tor Appellant. 

A. Krishnasami Aiyar —for Respts. 
Order of Reference. 

Spencer, J.: —The appeal relatea to the 
mortgagor's right of redemption. The 
terma of the mortgage (Ex. A) are aa 
followa:— 

“ PoaaesBocy mortgage.deed of immoveable pro¬ 
perty lor Re. 50 executed on 23rd August, 1900 in 
favour of Donga Pallaya’s sen Barveaa of Ediga 
oaete, ryot, rending at Fed a Amaram, by Kandula 
Subbarayudu’s son Venkiah being minor, by bis 
mother and guardian 8ubbamma For tb-.? expanses 
of my minor daughter Rattamma's marriage and 
for my family expenses, the amount already bor¬ 
rowed from you is Rs. 50 0-0. This earn with 
interest thereon at Ra. 10 0 per oem, per month 
I shall pay you oo 23rd August, 1911 and have the 
payment endorsed by you on this. No other ie 
valid. If I fail to pay oo the due date aforesaid, I 
shall give up the said land as sold to you for the 
amount then outstanding due to you and execute 
a proper sale-deed. The property has been deliver¬ 
ed possession to you on this very date. You shall 
bencefcrth enjoy the property as you please, and 
yourself pay Rs. 6-3-0 due to Government every 
year without giving any consideration whatever 
every year.” 

The Subordinate Judge treated this 
dooument as an anomalous mortgage and 
held that the plaintiff could not redeem the 
property which by the terms of the mort¬ 
gage belong to the mortgagee as owner from 
23rd August, 1911, when the mortgagor 
failed to pay the amount borrowed with 
interest at Re. 1 percent, per mensem. The 
Disbriob Munsif thought that the clause as 
to bhe sale of the property operated only as 
a olog on the equity of redemption, 

For the appellant relianoe is now placed 
on Srinivasa Ayyangar v. Radhakrishnam 
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Pillai (1), while the respondents ' vakil 
relies on Hakeem Patte Muhammad v. 
Shaik Davood 12). 

I was a party to both the above decisions 
and from a consideration of the berms of 
the document now before as, I think it 
resembles that which was thesabjaob of the 
latter oase rather than the former. It isnoba 
usufructuary mortgage within the definition 
of seotion 58 of the Transfer of Property 
Act, beoauae it does not provide for the 
rents aod profits of the land being appro¬ 
priated towards the principal or interest of 
the mortgage money. Attheend of the term 
the mortgagor was to pay the whole of the 
mortgage money and the interest without 
any reduotionforbhemortgagee'senjoyment 
of the property. 

In faob the only advantage he was to get 
out of the transaction was that the mort¬ 
gagee undertook bo pay the Government 
revenue on the land. 

It is not a simple mortgage because 
possession of the mortgage property was 
agreed to be given to the mortgagee. It is 
not a mortgage by conditional sale beoauee 
it is essentially a mortgage and not an 
ostensible sale. Nor is it a combination of 
either of the latter two descriptions of mort¬ 
gage with the former kind. Ibis therefore 
an anomalous mortgage to whioh seotion 98 
of the Transfer of Property Act is applicable 
and the rights and liabilities of the parties 
must be oonsbrued striotly in the light of 
their oontraob. I think that the mortgagor 
bad a right of redemption but that ib 
beoame extinguished on August 23rd, 1911 . 

I think that the language of seobion 98 
preoludeB the application of seotion 60 to 
anomalous mortgages, as well as other 
seotions suoh as 69, 78,80 to 82; and 
if seotion 60 is inapplicable, then I think 
that the Privy Oounoil decision in 
jhumbiuavmy Moodelly v. Hussain Row- 
then 13), is agaiusb the importation of 
English principles of equity, for which the 
Transfer of Property Aob has nob provided 
in dealing with Indian mortgages exeouted 
since the Aot was passed. In my opinion 
the second appeal should be dismissed with 
oosts, bub as my learned brother wishes to 
refer to a Full Bench the question of terms 
in anomalous mortgages that limit the 
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mortgagor’s right of redemption being 
treated as dogs on the equity of redemption, 
I have no objection to that oourse being 
adopted for the purpose of olearing up suoh 
doubts as may exist on the meaning of 
seotions 98 and 60 of the Transfer of 
Property Aot. 

Krishnan, J.:—The question fordecision 
in this oase is whether the stipulation io 
the suit mortgage-dead Ex. A that “ If 
I fail to pay you on the due date aforesaid I 
shall give up the said land as sold to you 
for the amount outstanding due to you " 
is not invalid as a olog on redemption. Ib 
is nob denied that it is a olog on redemption 
and would be invalid in the oase of ordinary 
mortgages bub it is contended for the mort¬ 
gagee that the traneaobion under Ex. A is 
an anomalous mortgage and that the rule 
as bo the invalidity of dogs on redemption 
is inapplicable bo suoh mortgages by reason 
of the provision in seotion 98 of the Transfer 
of Properby Aot, that the rights and liabiliti¬ 
es of the parties to an anomalous mortgage 
shall be determined by their oontraotas evi¬ 
denced by the mortgage-deed and reliance 
is plaoed on the ruling in Hakeem Patte 
Muhammad v. Shaik Davood (2i. 

The first question then for our consider¬ 
ation is whether the suit mortgage is an 
anomalous mortgage or nob. Ex.«A calls 
ibself a “Swadheena Tanaka’.’or DoasesBory 
mortgage-deed. Bub though possession 
is given under ib to the mortgagee there is 
no provision for taking the usufruot towards 
either the mortgage-money or the interest 
in part or wholly. Interest is specially 
provided for at 1 per oenb. per mensem and 
the principal and interest have to be- paid 
bo the mortgagee on redemption. The 
dooument makes no express provision as bo 
what is to be done with the usufruot by the 
mortgagee. From the last sentenoe in Ex. 
A ib looks likely that the parties intended 
the usufruot to be taken for the payment 
of the Government assessment, the land 
apparently yielding very little in the shape 
ol inoome. However this may be, there is 
no proper ground for accepting the sugges¬ 
tion that the usufruot was to go in reduc¬ 
tion of further interest not expressly pro¬ 
vided for in Ex. A. The dooument ex- 
preasly relieves the mortgagee from 
accounting for bhe usufruct and makes no 
provision for its being utilised in discharge 
of the mortgage-money or interest thereon. 
The mortgage therefore does not fall with- 
in the definition of uaufruotruary mortgages 
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in seotion 58 olau9e, (d) of the Transfer of 
Property Aofc. 

It does not seem to fall within the defi¬ 
nition of a mortgage by conditional sale 
in section 58, clause (c) for it is ditfioult 
to hold that Ex. A evidences an ostensible 
sale. The sale is to result in the future if 
certain conditions are not fulfilled It is, 
as Sadasiva Aiyar, J., has described a 
similar mortgage in Srinivasa Ayyangar 
v. Radhakrishnam Pillai (I), "A mortgage 
with a olause providing for future condi¬ 
tional sale.” A mortgage in similar terms 
has been held to be not a mortgage of con¬ 
ditional sale in Hakeem Patte Muhammad 
v. Shaik Davood (2). But aoontrary view 
was taken by thelearnei Chief Justioe and 
Benson, J., in Kola Venkatanarayana v. 
Vuppala Ratnam (4) ; their view is in 
aooord with what the Privy Counoil laid 
down as the essential characteristic of a 
mortgage by conditional sale in 
Thumbusawmy Moodelly v. Hussain 
Rowthen (3). But theoasein Kola Venkata- 
narayana v. Vuppala Ratnam (4', referred 
to a dooument in 1877, that is, before the 
Transfer of Property Aot. However as I 
am proposing bo refer this oase to the Pull 
Bench this question may also be settled by 
the Full Senob. I am inolined bo think 
that the mortgage under Ex. A does 
nob fall within the oabegory of mortgages 
by conditional sale as defined by the 
Transfer of Property Aob. 

It is nob a simple mortgage as though 
there is a covenant bo repay ; possession of 
property is delivered under it to the mort¬ 
gagee and be does not seem bo have the 
right to get the property sold for his morb- 
gage-money bub only to bake it after due 
date as sold to him in lieu of bbe debt duo 
to him. 

Ib is not suoh a combination of mort¬ 
gages as is mentioned in seotion 98 of the 
Transfer of Property Aot and we are there¬ 
fore bound to hold that it is an anomalous 
mortgage. 

The next question whioh arises on the 
above view is whether seotion 98 exoludes 
the applicability of the rule about the 
invalidity of dogs on redemption, to an 
anomalous mortgage. It has beon answered 
in the affirmative by the deoieion in Hakeem 
Patte Muhammad v. Shaik Davood (2). Bub 
as bhe question of bbe oonstruotion of 
seotion 98 is one of muoh importance with 


(4) (1906) 99 Mad. 681. 


reference -to the numerous mortgages in 
this oountry whioh may fall within the 
oategory of anomalous mortgages and as, 
with all respeot. I feel some doubt whether 
the view taken on the point in that oase 
is correob, I think ib desirable that bhe 
question should be settled by a Full 
Benob. 

As observed by Dr. Gour in his Dotes to 
section 98, though anomalous mortgages 
are in their operation made subject to 
contracts and looal usage they are still 
mortgages ” and rules applicable bo 
mortgages in general, should continue bo 
apply bo them. (See Gour on Transfer of 
Property Aob- 4th Edition, Vol. II, para 
1944, Page 1252). The rule relating to 
olog on redemption is suoh a general rule 
based on principles applicable to all mort¬ 
gages irrespective of their form. As pointed 
out by Dr. Gour, the jurisdiction to disallow 
stipulations in mortgages of the nature of 
dogs on redemption was merely a special 
application of a meregeneralpowertorelieve 
against penalties and was exeroised bo 
guard against bhe oppression of necessitous 
land-owners by mortgagees, {ibid para 1397, 
page 933). I feel muob doubb whether 
seotion 98 should be oonstrued as excluding 
suoh a jurisdiction with reference to 
anomalous mortgages alone, for I can 
disoover no reason why legislature should 
have discriminated between anomalous 
mortgages and other mortgages in this 
respeot. 

The striob oonstruotion of the seotion 
adopted in Hakeem Patte Muhammad v. 
Shaik Davood (2), must lead to the exclu¬ 
sion of all the sections in bbe Transfer of 
Property Aob dealing with the rights and 
liabilities of parties from applying to 
anomalous mortgages inoluJing even suoh 
seobions as 69, 78 and 80 to 82. Ib is 
however oonoeded by the learned Vakil for 
the respondent that where there is no 
contraob or looal usage the anomalous 
mortgage should be taken to be governed by 
the provisions of the Transfer of Property 
Aot. This amounts to reading into the 
seotion some suoh words as " so far as they 
are sufficient for the purpose ” and yet we 
have to read the seotion in that manner. Ib 
seems bo me the seotion must be reasonably 
oonstrued and should not be held to affeob 
a rule like the one before us. 

Stipulations whioh are dogs on redemp¬ 
tion have been set aside in numerous cases 
on general principles apart from seotion 60 
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of the Transfer of Property Aob even after 
the observations of the Privy Counoil in 
Thumbuswamy Moodelly v- Hussain Rowthen 
(3), suoh a stipulation waB set aside in the 
oase of an anomalous mortgage itself in 
Neelakandhan v. Anantakrishna Ayyar (5), 
where the mortgage was prior to the Aob 
though there was no statutory rule for it. 

The argument has been put before us in 
another form also It is pointed out that 
section 98 speaks of “oontraots’’ and 
therefore any stipulation to fall under that 
term mast amount to a contract within the 
meaning of Beonion 10 of theContraot Aot; 
in other words they must be legally valid 
stipulations. It is then argued that a 
stipulation like the one before us should be 
treated as invalid beoause it is opposed to 
thogeneral rule against ologs on redemption 
and the provision in section 98 cannot be 
held to affect that rule, There seems to 
be some foroe in this argument. 

-I would refer to the Full Banoh the 
following question. 

" Is the stipulation in Ex. A set out in 
the beginning of this judgment valid or 
'invalid in law?" 


OPINION. 

Wallis, 0. J.:—This reference raises 
two questions, (1), whether Ex. A is an 
■anomalous mortgage within the meaning 
of seotion 98of the Transfer of Property Aot 
and (2), if ibis, whethereffeot is to be given 
to the stipulation for the exeoution of a 
sale-deed by the mortgagor in favour of 
the mortgagee on default of payment within 
the stipulated time, although this stipulation 
'amounts bo a olog on the statutory right of 
redemption oonlerred by section 60 of the 
Aob. As regards the first question there 
are four olassej of mortgages defined in 
Seotion 58:—(1) simple mortgage, (2) 
mortgage by conditional sale, (3) UBufruo- 
hiary mortgage and (4) English mortgage. 
Seobion 98 also recognizes two further 
olasses of mortgages, viz., a combination 
of U) and (3) a simple mortgage and a 
usufruobuary mortgage, or a combination of 
12) and (3) a mortgage by conditional sale 
and a usufructuary mortgage; and it is 
only to mortgages whioh do not oome 
within any of these six olasses that the 

nTl- ?Q *“ “ otion 98 - ‘he ^ghta and 
liabilities of the parties shall be determined 

■ by their contract, as evid enced in the 
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mortgage deed, and, so far as suoh oontraot 
does nob extend, by looal usage, is made 
applicable. Now in all mortgages, including 
mortgages of the six olasses already referred 
to, the rigbts and liabilities of the parties 
are determined by their oontraot, asevidenc- 
ed in the mortgage deed, exoept in so far as 
any of the terms of the oontraot may be 
opposed to theprovisions of the Aot orother- 
wise illegal. The legislature apparently 
considered that the provisions of the Act, 
including the statutory right of redemption 
conferred on the mortgagor by[seotion 60, 
should be made applicable to the four . 
classes of mortgages defined in seotion 58, 
whioh inolude the usual forms of mortgage, 
and to the two combinations mentioned in 
seotion 98, so as to override any terms in 
the mortgage deed inconsistent with the 
Aot, bub that it would be safer to leave 
other forms of mortgage, whioh may be 
regarded as anomalous and are so referred 
to in the heading to seotion 98, to be 
governed by the provisions of the mort¬ 
gage deed or looal usage, and in effeot 
bo exempt them from the operation ol 
the Aot to this extent at any rate that the 
terms of the oontraot or the looal usage 
applicable thereto should override the 
general provisions of the Act. The general 
rule being that, exoept in this particular 
case, the provisions of the Aob should 
override the terms ol the mortgage oon- 
tnraot, the Court should I think Batiafy 
itself that the particular mortgage oannol 
fairly be brought within any of the six 
specified olasses of mortgages before holding 
it to come within the rule of exception 
oreated in favour of anomalous mortgages. 
Coming now to Ex. A, I am dearly of 
opinion that ib is not a mortgage by con¬ 
ditional sale, within the meaning of the 
definition in seobion 58 (o) of the Transfer 
of Property Aob. The provision thab, in 
default of payment on or before the stipu¬ 
lated date, the mortgagor shall execute a 
deed of sale in favour of the mortgagee, no 
doubt brings it within the description given 
by Sir Charles Turner in Ramasami Sastrigal 
v. oamiyappanayakan (6), of a conditional 
mortgage as understood in Southern India 
before the passing of the Aot, but we are 
governed by the terms of seotion 59 and as 
pointed out by Sadasiva Aiyar, J., in 

PmTm j vyan ^[ Zadhaknshnam 
Mat (I), clause (o) seems to have been 
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expressly framed so as to exclude the Hindu 
form of mortgage by conditional sale from 
the definition of mortgage by conditional 
sale in the Transfer of Property Aot, with 
the result that the provision as to a future 
sale must be regarded overridden hy the 
statutory right of redemption conferred by 
section 60. Hakeem Patte Muhammad v. 
Sheik D ivood (21, is to the same effeot, and, 
both on the construction of the Aot and on 
these authorities, I am of opinion that Ex. 
A is not a mortgage by conditional salo, 
within the meaning of seotions 58 and 98. 
This, however, does not oonolude the 
question, a3 wa have still to see if Ex. A 
comes within any of the five remaining 
classes, one of which is a combination of 
a simple mortgage and a usufruotuary 
mortgage. Now, if we take the first part 
of Ex. A with its oovenant to repay with 
interest at one per oent. on the data fixed 
and the stipulation that on failure to 
pay on that date the mortgagor is “ to 
give up the land as sold to you for 
the amount then outstanding due toyou and 
execute a proper sale deed,” it oontains all 
the essentials of a simple mortgage with 
an illegal olog on the equity of redemption 
9 uper-added. If now wa take the seoond 
part of the instrument and read with the 
reoital of the mortgage debt at the 
beginning, it provides “Possession 
of the property having been delivered to 
you on this V9ry date, you shall henceforth 
enjoy the property as you please and shall 
yourself pay Rs. 6-3 0 due to Government 
every year without giving any consideration 
whatever for every year." Here we have 
all the essentials of a usufruotuary mortgage 
as defined in seotion 58 fd),as tho property 
is delivered to the mortgagee and he is 
authorised to reoeive the rents and 
profits accruing from the property 
and to enjoy them subject to the 
payment of land revenue without 
accounting for them. The dead does 
not say expressly he is to " appropriate 
them in lieu of interest” but an express 
statement to that effeot in the mortgage- 
deed is not necessary to make a usufruc¬ 
tuary mortgage as defined in seotion 53 (d), 
beoause, as by the terms of tho instrument 
thoy are not to be appropriated in 
satisfaction of the principal, the only 
inference must be that they are to be 
appropriated by the mortgagee himself in 
consideration of his advanoe, whioh is 
another way of saying that thoy are to be 


appropriated in lieu of interest. Reading 
the two parts of the document together, 
the mortgagee gets in addition to the rate 
of interest provided in the first and simple 
mortgage part of the dooument, the 
enjoyment of therents and orofits provided 
in the seoond and usufruotuary part which 
must in my opinion be regarded a9 by way 
of further interest. In any oase Ex. A, as 
I have pointed out, oontains expressly or 
implisdly all the essentials of a simple 
mortgage and also of a usufructuary 
mortgage with a clog on tbe equity of re¬ 
demption super-added, and amounts in my 
opinion to a combination of a simple mort¬ 
gage and a usufruotaary mortgage within 
the meaning of seotion 98. My answer 
therefore is, that the stipulation in Ex, A 
whioh fetters the equity of redemption is 
invalid as opposed to Seotion 60 of the 
Transfer of Property Aot whioh admittedly 
governs all mortgages, but the residuary 
olass of mortgages defined in seotion 98. 

Oldfield, J.:—It is, I agree, possible to 
deal with this reference on tho ground that 
Ex. A is not aa anomalous mortgage and 
without expressing any opinion as to 
whether seotion 98 of the Transfer of 
Property Aot is controlled by seotion 60. 

The terms of the dooument are given in 
the order of reference. It is clear that the 
sale provided for in it is future and not ' 
ostensible; and there is therefore no ques¬ 
tion of a mortgage by conditional sale. It 
is next material that tbe provision for a sale 
must for the present purpose be dismissed 
from consideration. For suoh provision, 
standing in a mortgage of one of the 
normal forms defined in seotion 58, or in 
one of the combinations of them specified 
in seotion 98, would operate as a restraint 
on the right of redemption ; and, whether 
the prohibition of restraints on redemption 
implied in seotion 60 is or is not applica¬ 
ble to anomalous mortgages, the settled 
principle that suoh a provision is 
inoperative in a normal mortgage oannot 
be evaded by the classification of all 
mortgages containing a restraint as on that 
ground anomalous. Our oonolusion as to 
the oharaoter of the transaction must 
accordingly be reaohed with reference only 
to the remainder of the dooument the 
provision by the mortgagor to Day on a 
speoified date and the transfer of posses¬ 
sion to the mortgagee. 

Suoh a promise and suoh a transfer 
would prima faoie be oharaoteristio res- 
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peotively of a simple and of a usufructuary 
mortgage and, ooourring in one dooumenb, 
of a combination between the two. But 
the learned Jadges, in tbeir orders of 
reference are unwilling to reoogoize Ex. A, 
as including a simple mortgage, beoauee 
possession is transferred or a usuiruotuary 
mortgage, because profits are nob appro¬ 
priated in lieu of interest or the mortgage- 

money, . 

Tbe wordsof the definition of a simple 
mortgage in section, 58 (6) without 
delivering possession of the mortgaged 
property "no doubt at first sight support 
the firstof these objections. Bub, with all 
deference, if combinations between tbe 
forms of mortgage are to be reoogoized at 
all to any purpose, some departure from 
the definitions mast in all or almost all 
oases be condoned ; and there seems to be 
no reason on principle why it should not 
be, so long as the substantial character of 
eaoh of the mortgages oombined is 
preserved and, although no euoh question 
arises in tbe present oase, so long as no 
legal relation of a different hind is 
introduced. The alternative involved in 
fllriot adherence to tbe definitions is that 
the combinations contemplated are only 
fcebween one mortgage and tbe other in 
saooessiOD, tbe right to the remedy under 
the one being lost, when tbe mortgagee 
cleots, or is constrained by tbe oontraat to 
avail himself of tbe remedy under tbe 
other. But, if tbe simple mortgage is 
regarded, as it easily may be, as supersed¬ 
ing the usufraotuary, at the moment, when 
the right to bring tbe property to sale is 
exeroiied and tbe mortgagee's possession 
ends in favour of the auotioo-purcbaser, 
the distinction between the successive 
and simultaneous existence of obligations 
under the two is of little praotioal import¬ 
ance. Certainly that distinction has been 
disregarded by this Court in Ramayya v, 
Ouruva (7) and Kingaya Qurukal v. 
Kalmuthu Annavi 18) and the judgment of 
Sadasiva Aiyar, J„ in Srinivasa Ayyangar 
f. Radhaknshnam PtUai iL) and in my 
opinion no reason has been shown for 
‘dissent from these deoislons. 

to the other aspect of tbe 
as a usufruotnary mortgage, 
there is no doubt nothing explicit in 
Hx. A to oonneot the mortgagee’s possession 

(T) (1691) 14 M%d. 983. 

(8) (1901) 97 Mad. 696 (F. B.), 
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. To turn 
transaction 


with an appropriation of the profits to 
interest. Bat I am, with all respect, unable 
to follow KrishDan, J., in his surmise that 
they would be devoted entirely or almost 
entirely to tbe payment of revenue, since 
there is no reason for assuming that money 
was advanced on property wbioh it would 
not be profitable to eDjov. In the absenoe 
of any other explanation, there is no reason 
against and every reason in favour of the 
view that the profits were to beset against 
interest in addition to that expressly 
stipulated for id tbe dooument. Seotion 
56 (d) no doubt refers only to appropria¬ 
tion of profits in lieu of interest or in 
payment of the mortgage money, or partly 
in lieu of interest and partly in payment 
of the mortgage money, not, as here, in 
part payment of interest alone. But 
appropriation in part payment of interest 
might be tbe result, whenever tbe stipula¬ 
tion is for an aooount to be taken as 
seotion 76 (5) provides; and suoh appro¬ 
priation therefore does not appear inconsis¬ 
tent with tbe d<finition or with tbs 
oharaoter of Ex. A as a combination of a 
simple aDd usufruotuary mortgage with 
wbioh we are oonoerned. 

I oonour in tbe opinion proposed by tbe 
learned Cnief Justice. 

Seshagiri Aiyar, J.:— I am under the 
impression that both tbe learned Jadges 
who referred this oase have oome to the 
ooDolusiou that the mortgage we are 
dealing with is an anomalous one aDd that 
ib does not come within tbe four olaaaes 
of original mortgages and the two classes 
of oombined mortgages referred to in 
section 98 of tbe Transfer of Property 
Aob. If they wanted our ruling on the 
oonstruotion of the dooument, they would 
not have framed the question as they 
have done, as, if tbe transaction is not 
anomalous, there oan be do question 
that tbe condition would be invalid. 
However, as both the learned Chief 
Justioe aDd Mr. Justioe Ole field are of 
opinion that it is still open to us to 
consider thb nature of the transaction, I 
shall very shortly state my view of it. 

I respectfully agree with my Lord that 
this Is not a mortgage >y conditional Bale. 
The transaction which Sir Charles Turner 
examined in Ramasami Sastrtgal v. Sami’ 
yappanayakan (6), was undoubtedly one 
whioh prior to the passing of tbe Transfer 
of Property Aob was regarded in thii 
country as a conditional .mortgage, that in, 
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a mortgage with a oondition for selling the 
property, which condition executed itself on 
default beiog made. But the definition of 
a mortgage by conditional sale as given in 
seotion 53 of the Transfer of Property Act 
apparently does not inolude the anoient 
form of conditional mortgage within it. 
There must be an ostensible sale to begin 
with and as this document neither osten¬ 
sibly nor otherwise purports to be a sale- 
deed, I feel no doubt that it does not 
satisfy the requirements of a mortgage by 
conditional sale. Wnat was pressed on us 
was that the transaction in question is a 
combination of a simple and a usufruc¬ 
tuary mortgage. Before examining the 
terms of the dooumenb, I may state briefly 
the prinoioles which in my opinion ought 
to guide Courts in oonstruing transactions 
of this kind. In the first place, Courts 
should not be astute to take a transaction 
out of the category of recognised mortgages. 
In the second place, the essential elements 
of the transaction should be examined to 
find out whether the constituent part3 of 
the recognised mortgages are found in it, 
The third principle is that in finding 
whether there has been a combination or 
not, the intention of . the parties must be 
given paramount weight to. No doubt it 
is not meroly the language in which the 
document is worded that should oonolude 
Courts. It is really the substance of the 
bransaotioQ that should be looked into. 

Bearing these principles in mind, I shall 
proceed to examine the nature of the 
transaction before us. I am dear that the 
elements of a siraola mortgage are there. 
There is a time fixed for payment. There 
is a stipulation for default etc. The really 
difficult question is whether there are 
stipulations in the dooument which bring 
it within tba definition of a usufructuary 
mortgage. On this point I have very grave 
doubts whether the essential characteristic 
of a usufructuary mortgage is to ho 
found in this dooument. The element 
of possession is there, but the usufruct 
must be intended by the parties to 
be applied towards principal, interest 
or both. It has been suggested that 
the direction to pay the Government 
revenue is virtually an allocation of the 
usufruct for a portion of the interest, by 
paying the Government revenue. Unfor¬ 
tunately, the document distinctly states 
that interest at 12 per oenb. shall oontinue 
to be paid independently, In my opinion, 


the stipulation to pay the assessment was 
inserted to relieve the mortgagor from the 
obligation to pay it and not a9 indicating 
that the payment of it was an appropria¬ 
tion towards any portion of interest. I am 
of opinion that the dooument is wanting in 
this essential oondition relating to usufruc¬ 
tuary mortgages. I have therefore great 
hesitation iu holding that the main require¬ 
ments of a usufruotuary mortgage, are satis¬ 
fied by this transaction. However, as both 
the learned Chief Justioe and Mr. Justioe 
Oldfield have oomo to the conclusion 
bhabtbe transaction in question is one of 
the recognised combinations of mortgages, 
and as on a question of oonstruotion the 
interpretation of odo dooument is nob ordi¬ 
narily a precedent for construing another 
dooument, I am not prepared to differ from 
the oonolusion. There oan be no doubt 
that if this is a combination of a simple 
and a usufructuary mortgage, seotion 60 
of the Transfer of Property Aob would 
apply. 

I shall next proceed to deal with the 
question which I think was really referred 
bo us. I entirely agree with the learned 
Chief Justioe that the olasses of mortgages 
which do nob come within the class of 
original mortgages and of the two combin¬ 
ed mortgages are not affeoted by seotioo 60 
of the Transfer of Property Aob. The 
language of seotion 93 to my mind seems 
dear. Ib declares that the oontraot between 
the parties should be given full effect to, and 
that where there ie no oon'ract, looal usage 
should govern the rights of the parties. If 
we read into this section the provisions 
relating to the rights and liabilities of mort¬ 
gagor and mortgagee elsewhere enaoted, 
we shall render the seotion nugatory. It 
was suggested iD the course of the argument 
that theuse oftbe word (mortgage) indicates 
that anomalous mortgages are within 
olause (a) of section 53. I am unable to 
aooept this contention. The eesentials of tha 
mortgages for enforoing which the legis¬ 
lature has provided, are defined in that 
olause. We are not entitled to extend suoh 
provisions to transactions of the kind now in 
question, because the expression mortgage 
is applied to them. The resulb of suoh a 
prooess would be this—in regard to eaob 
one of them, we oau separate the enforce¬ 
able portion from what are considered 
illegal or unenforceable and treat them aa 
falling under one or other of the olasses of 
recognised mortgages. 
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Thera are two dangers to be avoided—one 
the conversion of every mortgage into what 
we want it to be and the other of giving a 
premium to ingenuity whiob would get 
round the Aot by wording the dooument in 
auob a manner as to elude the dennition of 
the reoognised mortgages. The true rule is 
to examine the dooument to find out whether 
the essentials of one of- the four classes 
of mortgages are existent in it. If they 
are, then we should treat the rest as 
surplusage and ignore them ; but when it is 
not possible to bring the dooument into 
any of the reoognised categories, one should 
not by ignoring what the parties intended 
to be governed by, make a new mortgage 
for them. 

The legislature by referring bo the four 
olasses of mortgages and bo some combina¬ 
tions of them, must be taken to have 
Intended that all other forms of mortgages 
not falling within those enumerated cate¬ 
gories, are beyond the pale of the provisions 
enacted for the enforcement of mortgages. 

■ That seems to me bo be the plain reading 
of the saotion, bub as doubts have been en- 

• tertained on this mode of construction, I 
i.propose to deal with the history of legisla- 
'tlon which led up to the enactment of seo- 

• lion 98. 

The principle enuooiated in Noakes £ Go, 
V. Bice (9), by Lord Maonaghben that 
Redemption is of the very nature and 
essenae of a mortgage, as mortgages are 
regarded in equity ’ and that ‘ it is inherent 
in the thing itself' is not applicable, apart 
from the statute law, to this oountry. 
Before fully referring to P^ttabhiramier v. 

' VencUraw Naioketi (10>. whore the Judicial 
Gommibtee drew attention to this view, I 
shall briefly oonsider bhe Hindn I/aw ooltbe 

- subject. Id the above case, their Lordship3 

- said generally that the anoienb law of India 
was notin favour of the view of the Sadder 
Adalut that every mortgage is subjeot to 

- redemption. Saariti writers, as a general 
rule hold that, after a lapse of time, 
the pledger loses bis right to redeem the 

- pledge. Mann lays down, * the mortgaged 
premises for being long held in mortgage 
-shall not oease to be subject to mortgage 
•nd as euoh incapable of beine sold.’ See 
Chapter VIII, section 143. When VigDa- 
neawar* wrote his commentary on the 


‘ W (190« k.Q. 94-T1 L J. Oh. 189-86 L.T. 62- 
“J.B, 805-66 J P. 147. 

‘<10) (1870) 13 H LA. 660-7 B.&.B U6-15W. 
B 8S-J djtlnc 110 -2 die. 613 (e.Q.l, 


Yagnavalkya Smribi, there was apparently 
a considerable obange in the feelings of the 
people on this question. Referring to Manus 
view, the author of Mitakshara says that the 
text should be ooDfiaed to the subjeot of 
1 pledge for use ’ and should nob be extended 
to ordinary pledges. Then he says. referr- 
ing to the text of Vrihaspati, Gold 
having doubled and the stipulated period 
having expired, the creditor becomes 
owner of the pledge after the lapse ol 
fourteen days." “ A question arises that 
the pledge is forfeited is nob consistent 
because there is neither a gift nor sale 
etc., by which the right of the debtor oan 
cease. Neither is there an aooeptance nor 
purohase etc., by whioh the right to the 
creditor oan aoorue and that it is also 
oontrary to the text of Manu.” Then he 
prooesds to answer this Poprvapaksha 
(objection) in these terms:—" It is a well 
known popular notion that a transfer by 
pledge is a qualified cause of the loss of 
right; and the acceptance of a pledge, the 
qualified oause of the creation of right. 
Consequently, after bhe debt has doubled 
and the stipulated time has arrived, bhe 
right bo satisfy bhe debt oeases by virtue 
of this text that a debtor’s right is lost for 
ever aad that of the creditor aoorues." 

Nothing oan be clearer than this. Thus, 
in the opinion of Vignaneswara, the right 
of the oreditor to redeem is lost after Che 
stipulated time. Passages from other 
Smribies oan be quoted to the same effeob. 
Waab I want to emphasise is this, thab 
the priooiple that redemption is of the 
essenoe of a mortgage was nob reoognised 
by the Hindu sages; on the other band, 
they seem bo have given more sanotity to 
freedom of oontraob than was done in 
England. If the anoienb texts are exa¬ 
mined, it will be found thab the idea o£ 
aeourity whioh in England seems to under¬ 
lie the principle of redemption is restricted 
in India to retention of property until a 
stipulated time. This view was referred to 
by the Judicial Committee in Pattabhi- 
ramier v. Venoatarato Naickon 00). Their 
Lordships said " Whab is known iu fch®- 
law of Eagland as equity of redemption 
depends upon the dootrine established by 
Qourts of Equity, that the bime stipulated 
in the mortgage-deed is nob of the essence 
of the oontraob. Such a doctrine was 
unknown bo the anoienb law of India." Ia 
the oase before them, bhe document wa»“ 
very similar to wbat we are dealing with; 
and it was held that the mortgagor was 
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cot entitled to redeem alter the stipulated 
period bad expired. 

In Thambusawmy Moodaily v. Hus- 
s<ii7i Rowthen (3 1 . the Juaicibl Committee 
introduced some reservations on account 
of the iaob that, in Madras, a course 
of decisions bad epruDg up on the 
principle that odoo a mortgage it is 
always a mortgage ; but their Lordships 
reiterated their view that this spec¬ 
ial dootrir e ol the Court of Equity was nob 
the law of India. At the same time, they 
suggested to the legislature that an Aob 
should be passed for regulating the rights 
of the parties to mortgage. This invita¬ 
tion was accepted and Aot IV of 1882 was 
passed. In my opinion, having regard to 
the Indian theory regarding mortgagee and 
bavmg regard to the exposition of that 
theory by the Judicial Committee, sec¬ 
tion 98 should be regarded as a residuary 
seotion whioh was intended to leave to 
parties tbeir unfettered right to be control¬ 
led by the terms of the ooDtracb indepen¬ 
dently of the provisions of law relating to 
the olasses of mortgages recognised in the 
Aot. 

Ore or two decisions subsequent to the 
two Privy Council decisions ought to be 
referred to Bapnazu v. Kamnrazu (11), is 
a very important one. That was a 
aeoisioD of Sir Charles Turner and Innes, J. 

That case was very similar to the 
present one. InDes, J., after reviewing 
the earlier authorities in Maoras, held that 
no right of renemption subsisted alter the 
period had expired end that tbe principle 
of in Patiabhircmier v. Vcncataraw Naic- 
hen UOi governs tbe transactions. He 
said " Tbe principle of tbe decision in 
Patlabhxramicr v. Venkatarnw Notclcen '10) 
as explained by the oase of Thumbuxaiumy 
Moodalhy v. Hussain Rcwlhen 13) is dearly 
that dooirines such as that of tbe equity 
ofredempticn and other dootriDee foreign to 
the ancient law of the country should not be 
peimitted to stand in tbe way ofgiviDgeffect 
to tbe clear intention of tbe parties as ex¬ 
pressed in tbe written instrument." Turner, 

C J., said " I am of tbe same opinion." This 
deoision was in April, 1881 Sir Charles 
Turner was one ol the Commissioners aloDg 
with two others who weie entrusted with 
the task of drafting tbe Transfer of Pro¬ 
perty Bill. It is well known that tbe 
report with ft^raft bill wss sen’ti up to the 

(111) <1881) 8 Mad. 36. 
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Government of India in 1879. It was ab 
this interesting stage that the oase in 
Bapirzu v. Kamarazu (11) was deoided. 

I may also point out that in Perlathaii 
Subba Rau v. Mankude Narayana (12), 
another deoision belore tbe Transfer of 
Property Act, the learned Judges held that 
tbe usage of the parties should govern the 
rights and not the priuoiples relating 
to redemption, Then we come to Per - 
ayya v. Venkata (13). In that oase there 
are some observations whioh aro ol ageneral 
oharaoter. Apparently there was no conten¬ 
tion in that oase that the mortgage was au 
anomalous one, beoause the learned Judges 
say: It was conoeded that if there was 
otherwise a right of redemption that right 
is extinguished by the aot of the parties, 
within the meaning of the proviso to 
section 60 The main argument before the 
learned Judges seems to have been that, as 
there was a contract to the contrary sec¬ 
tion 60 was exoluded. Moreover, we have 
nob got the language of tbe document and 
I am not satisfied that that was not a case 
which would have been oovered by the 
combinations referred to in seotion 98. In 
my opinion, therefore, this deoisicn does 
Dot affeot the present case. Subsequent to 
this deoisioD, there have been a fairly 
large number of rulings in which it was 
held that the oontraot of the parties should 
be tbe guiding element. Raman Nair 
v. Vatudevan Namboodtipad <14), and 
Gopalan Nair v. Kunhan Menon (15) were 
oa&es of Kaoom mortgages which were 
held to be anomalous mortgages and to 
have heen governed by the usage of the 
distriot. 

In Vtivalingam Pillai v. Palanippa 
Chetly (16 , the principle underlying sec¬ 
tion 98 was expressly recognised. In 
Snmvasa Aiyangar v. Radhakrtshnam 
Pillai (l! tbe learned Judges impliedly held 
that, if the mortgage in question was Dob 
covered by seotion 58, there will be no 
right of redemption. Hakeem Patte 
Muhammad v. Shaik Davood (2), is an 
express decision od tbe point. Badal 
Molla v, Chcmai Mondal (17) is another to 
the same efieot. 

I do not thipk that such a large number 
of decisions should be overruled, I am 

U ii JS8-.li 4 Mad. 119. 

(13) (1888) 11 Mad. 403. 

(14) (1904) 97 M-d, 96. 

(16) (1907) 80 Mad, .300=17 M.L.J. 189. 

( 16 ) (1896) 91 Mad. 1 = 8 M.L.J. 113. 

(17) (1917) 40 1.0. 894. 
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inoliaed to think that they rest upon the 
basia whiob was oatlined by tbe Jadioial 
Committee in the case in Pattabhiramier 
v. Vmoataraw flaicken (10*. If in a given 
■ case, there is a likelihood of hardship, it is 
lor tbe legislature to intervene. 

I am therefore of opinion that Hakeem 
. Patte Muhammad v. Shaik Davood (2), is 
right and that tbe mortgagor is not entitled 
to olaim redemption in oases of anomalous 
mortgages. 

Order accordingly. 


*AIE 1931 Madras 21. 
FOLD BENCH. 


Abddr Rahim, oc.j„ OC/Dpikld and 
Skshaqiri, jj. 

[Maruvada) Venkataratnama and others 
—Defendants-Appellants 


v. 

M. Krishnama and others— PIffa Respts. 

Letters Patent Appeal No. 22 of 1919, 
deoided on 13,h February, 1930, from the 
judgment of CJ. in A 8 No. 433 of 1917, 
dated 30th January, 1919. 


• OioII P O., 8 II — StcOttJti’V relief elairntd 
and de'er-ninei bg louur Court but not by 
appellate Oou't is not rag jadioita. 

Tha «ait wig (or (isolating a will to ba a forgery, 
Thoqa'itioi of its op*r*tiag ag an authority to 
adopt wa? algi raiaad and doterminod by tbe lower 
Ooart. Bat th« High Ooart, althoagh both the 
qasstioog wire raised before it, oaly dooidod on 
the gmainoaegg o( the will. 


Hold, that ths qawtbu as to tho will bain 
oparativ* ai an aa^hirity to adopt wag not barro' 

i b o Z'L\\ iea l* 34 0,1 6,6 < P 0» aQ d 45 0*1. 415 
(P 0) Pill [P. 33. 0. 1.1 

Bald Further, As ths matter w*g nude th 
gronod o' attaok in thg trial Ooart and wag raise* 
in thg aooallata Ooart, there wag no ground (o 
the aoolioability of the dootrlne of ooaatrantiT 
res fudiaitt enaaoiated in Erpln 4. [P. 32 0. 1 ; 

. J. A mere ground of attaok relat 

»ng tj the tnam relief ahoald not be regarded ai ; 
separate relief, and the refusal to entert'ain 

ssssLri ® 11 r#, i‘ ea *° Tt,iei ** 

npon by the jadgment. oannot b 

MgHded as a refusal of relief. Therefore th 

eonatraotive »u judicata referred to in Etoia. 
has *l,o no application to the present case, [P, 34 


P- 8atnasundaram —for Appellants. 

K Bashyam Aiyangar, K. S. Narai 
Atyar lot 0. S. Venkataehanar-lot 
^onaontgi - *v> • 

Vln fSISL J the 

^Inwhioh theAppealhas atisen the plain 


respondante, who are the reversioners to 
tbe estate .of one Gopalakrishnamma, seek 
for a declaration that the adoption of the 
2ad defendant mad6 by the 1st defendant, 
the widow of G>oalakrisbamma, on the 
29fcb January, 1917. i9 invalid inasmuch as 
it was not authorised by the 1st defendant’s 
deoeased husband and was not made by the 
oonsent of his kinsmen. The question for 
decision on whiob the learned Chief Justioe 
and Mr. Justioe Napier differed in the 
appeal from the judgment of the Court of 
1st instanoe, is whether the suit is barred 
by res judicata by virtue of the deoision in 
a previous suit (0 S. No. 20 of 1900. in the 
Ganjam Distriob Oourb). In tbe latter suit 
tbe present first plaintiff and some other 
reversioners had asked for a declaration 
tbab a Will dated 22nd Dacember, 1897, 
propounded as being tbe lasb Will and 
testament of tbe above mentioned Gopala- 
krisbnamma, was a forged and false docu¬ 
ment. The learned Chief Justioe held 
against the plea of res judicata while 
Mr. Justioe Napier was of a contrary opinion. 
By the plaiob in the suit of 1900, all tbab 
was asked for was a deolaration thab the 
alleged Will was nob genuine. Ib did nob 
contain any alternative prayer thab even 
if tbe dooumenb was found to be genuine, 
the Court should hold thab ib was nob a 
Will, bub an authority to adopt and as 
sujh invalid for non-registration. The 
issue framed was also oonfioed, a3 we 
gabber from the judgment of the Diatriob 
Judge in tbab suit, to the question of the 
geouinenass of the dooument. But ib is 
dear that at a later stage of the trial the 
other question of the ooostruotion and 
operation of the dooumenb was allowed to 
be raised and was determined by the learn¬ 
ed Judge. He says in the lasb paragraph 
of the judgmenb: “ The Will is a Will as 
ib stated he wishes to record his intentions 
as to disposal of his property and, therefore, 
he gives authority bo defendaub to adopb a 
son who shall ioherib it. As a Will ib need 
neither be stamped nor registered, and ib is 
nob a mere authority to adopt as the 
plaintiff's Vakil oontends. " The plaintiffs 
appealed from that judgmenb to the High 
Court and not only contested the findings 
of the Disfcriob Judge on the question 
of tbe genuineness of the alleged will, 
but also challenged bis oonolusion on the 
question of oonstruofcion and validity of the 
dooumenb. No less than :two or three of 
the ffconnda of appeal wart prominently 



22 Madras vebkataratnama v. krishnama (Abdur Rahim, O.O.J.) 


102 £’ 


direoted to the latter question. The High 
Court dismissed the appeal in the following 
words: " The finding ol the Distriot Judge 
that the Will is genuine is fully supported 
by the evidence, and the suit being one 
for a declaration that it is a forgery, 
it was rightly dismissed." It is olear 
that the High Court only decided the 
question as to the genuineness of the docu¬ 
ment and refused to deoide the other 
question dealt with by the Lower Court, 
namely, whether the document was a Will 
and il not, whether it was invalid as an 
authority to adopt inasmuch as it was 
not registered. We must treat the judgment 
of the High Court as the final decision in 
the suit. It is difficult to see how it oan be 
said that any bar is oreated by 3eotion 11 
of the Civil Procedure Code in this oase, 
eince the Court of Appeal never deoided the 
present issue. Seotion 11 says "No Court 
shall try any suit or issue whioh has been 
directly and substantially in issue in a 
former 6uit between the same parties in a 
Court competent to try such subsequent 
suit or the suit in whioh such issue has 
been subsequently raised and has been 
heard and finally deoided by such Court.” 
To my mind, it is a sufficient answer to the 
plea of res judicata to point out that the 
Court of Appeal ohose not to deoide the 
present quostion though expressly asked 
to do so. It is true that there was no 
prayer in the plaint in the previous suit for 
a declaration that the document was 
inoperative as authority to adopt, but the 
question was allowed to be raised before 
the trial Court; the Ccurt gave a decision 
upon it and the plaintiffs challenged that 
decision bofore tbe Court of Appeal. It 
does not seem to me, therefore, that this is 
a oase under Explanation 4 of seotion 11, 
whioh sayB " aDy matter whioh might and 
ought to have been made ground of defence 
or attack in the former suit shall be deemed 
to have been a matter direotly and 
substantially in issue in suob suit.” Our 
rules of procedure provide for issues being 
raised for trial upon statements of parties 
and their Pleaders though not contained 
in the pleadings, and tbe plaictifis in the 
suit of 1900 were allowed by tbe trial 
Court to raise this very question and they 
raised the question again in appeal. 
fThero was, tborefore, no omission to whioh 
Explanation 4 would have application. 

No re&Bon is expressly stated in tbe 
judgment of the High Court in the former 


suit for its not deoiding the question of the 
validity of tbe authority to adopt and one 
can only make coDjeotures on tbe point. 
Tbe learned Judges probably thought it was 
not neoessary to express any deoision on 
that question as no adoption bad been 
purported to be made, nor was it alleged 
that the widow was about to act on that) 
authority. If that was the reason whioh 
aotuated tbe learned Judges in oonfining 
themselves to tbe question of tbe genuine¬ 
ness of tbe dooument, I think it would be 
right to impute to them an intention that 
they wanted to leave tbe other question 
open for future litigation in case any 
necessity arose, and not that they wanted 
to oonclude that question against the 
respondent while refraining from giving a 
declaration upon it although asked to do so. 

Tbe ruling of the Privy Oounoil in 
Sheosagar Singh v. Sitaram Singh (1) lays- 
down the principle, which in my opinion, 
oovers this case. Lord Maonaghten says : 

" To support a plea of res judicata it is not 
enough that the parties are tbe same and 
that tbe same matter is in issue. Tbe 
matter must have been 1 beard and finally 
deoided '. If there bad been no appeal in 
the first suit, tbe deoision of the Subor¬ 
dinate Judge would no doubt have given 
rise to the plea. But the appoal destroyed- 
the finality of the deoision. Tbe judgment 
of tbe Lower Court was superseded by the 
judgment of tbe Court of Appeal. And 
the only thing finally deoided by the Court 
of Appeal was that in a suit constituted as 
tbe suit of 1885 was, no deoision ought to 
have been pronounoed on tbe merits. 
That judgment is cited with approval by 
the Privy Counoil in a later deoision of 
theirs in Abdullah Ashgar Ali Khan v. 
Ganesh Dass (2). In Parsotam Gir v. Nar¬ 
bada Gir (3), tbe Judicial Committee 
observed as follows :—"The conditions for 
tbe exolusion of jurisdiction on the 
ground of res judicata are,” as Willis, 
J., says ‘ that tbe same identical matters- 
sball have oome in question already in a 
Court of competent jurisdiction, that the 
matter shall have been controverted and 
that it shall have been finally deoided. 
That is just whab seotion 13 requires ; 
there must bn a final deoision. Th e 

O.W.N. 997 
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plaintiffs, or rather the persons whose 
interest they represent, sought a deoision 
in their favour on two questions on the 
merits. The CJoart of Appeal deoided 
against them on one question and refused 
to deoide the other question, apparently 
beoause they thought it unnecessary to do 
so in that suit. I am of opinion that, 
under the oiroumstaDoeB, the plea of res 
judicata fails and the appeal should be 
dismissed with oosts. 


Oldfield, J.:—I should, as rule, be un¬ 
willing to rejeot a plea of res judicata with 
reference to what is implied but not 
expressed in the judgment relied on. But 
we are, I think, justified in this oase 
in dedaoing from the course of argument 
in the previous proceedings and the 
appeal grounds, that the construction 
and validity of the dooumenb of 22nd 
Daoember, 1897 was in controversy as well 
as its genuineness and that all probability 
is in favour of what the language used in 
this Court's deoision in some degree 
suggests, that an adjudication on the 
former was refused. The matter having 
been merely beard and not deoided, I 
agree that there is no res judiata and 
oonour in the judgment just delivered. 


Seshagiri Aiyar, J I also agree. The 
previous suit, wbtoh was instituted by the 
reversioners among whom the present 1st 
plaintiff was one, wa9 avowedly brought 
for a declaration that toe will alleged to 
have been exeouted by one Venkatagopala- 
krishna, the husband of the first defendant, 
was not genuine. We have not got the 
issue paper before ue. It is dear from the 
judgment in that case that before the trial 
Court, the only issue related to the 
genuineness of the will. Ibis equally dear 
from it that the question regarding its 
admissibility and effeo’ was argued before 
the Distriot Judge. He has devoted a 
paragraph for the consideration of this 
latter point and was of opinion that the 
document did not require regietration for 
its validity Iq appeal from that judgment 
Jo the High Court, speoifie grounds were 
taken against the oondusioo of the- D striob 
Judge re the genuineness of the Will and 
ita validity. There were as many aa three 
grounds regarding the latter point. ■ The 
learned Judges of this Court - in a short 
lament say the finding of the Judge 
toal tfie Will *8 genuine is fully aqpported 
oy the evidence and that the salt being 


one for declaration that it was a forgery, it 
was rightly dismissed.' 

My reading of this judgment is that the 
learned Judges .deliberately refused to 
deoide the question of the validity of the 
Will. It was suggested that this refusal 
might have been due to disinclination to 
oonsider a question which was not put in 
issue. I do not think that this contention 
is well founded. No faots were necessary 
for pronouncement on the legal efieotof the 
dooament. The Distriot Judge bad 
expressed an opinion on it and the attention 
of the learned Judges was pointedly drawn 
to bis oonolusion. It is likely that the 
learned Judges did not consider that, at the 
stage in which the litigation oame up before 
them, it was necessary to deoide the 
question. I am strengthened in this opinion 
by .the (aob that the very comprehensive 
obaraoter which the Privy Council have 
given to suits by reversioners, was nob 
settled when the judgmentof the High Oourb 
in the previous suit was prooounoed. It may 
be that the learned Judges thought that this 
question of the efieotof bbe document should 
be litigated by a person who will have a righb 
to immediate possession on the death of 
the widow and should Dob speoulatively be 
pressed for deoision by persona whose 
interest was contingent. There is also 
another consideration wbioh leads to the 
same result. Until very recently, this 
Oourt, at any rate, was not clear that a 
enit like the previous suit was maintainable 
under section 42 of the Specific Belief Aob 
I of 1877. Sreepada Venkataramana v. 
Sreepada Bamlakshmamma (41. may be 
quoted as indicating that in the view of 
some of the Judges, suoh a suit would be 
inoompetenb. In these oiroomstanoea ib ie 
not improbable that the learned Judges did 
not deaire to oommib tbemeelvea to a view 
on a question wbioh, properly speaking, 
ought to be litigated by a person who had 
a more immediate interest and in a liti- 
gation of a more durable nature, 

For all these reasons, my view is that 
the learned Judges advisedly refused bo 
deoide the question relating to the validity 
of the Will, In this view it seemB to me 
that there is no scope for the applicability 
of seotion 11, Explanation 4, of the Civil 
Procedure Code. The matter was mads 
the ground of attaok in the trial Oourb and 


(4) (19ia)8B M«a. 688-181.0. 116-(1911) 1 M, 
31 ^ WtH. .184,; i v. .., 
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waa raised in the appellate Court, There¬ 
fore, there is no ground for the applicabi¬ 
lity of the dootrineof oonstruotive rei judi¬ 
cata enunciated in Explanation 4, Nor has 
Explanation 5 any bearing on this question. 
There is no question of a relief claimed 
not being granted. A mere ground of 
abbaok relating to the main relief should 
not be regarded as a separate relief, and 
the refusal bo entertain a ground wbioh 
related to the relief whioh was adjudi¬ 
cated upon by tbe judgment, cannot be 
regarded as a refusal of relief, Therefore, 
the oonstruotive res judicata referred to in 
Explanation 5 has also no application to 
the present case. We must consequently 
fall back upon the operative portion of 
Beobion 11. 

Under it the party who seeks the aid of 
the Court on the gorund of res judicata^ 
should show that the issue in question 
has been heard and finally decided, lb 
was undoubtedly heard in the first Court 
and decided ; but in consequence of the 
appeal, there was no finality to that deci¬ 
sion. This was clearly laid down, if 
authority were needed for the proposition, 
in Shcosagar Singh v. Sitaram Singh (1) 
and in Abdullah Ashgar Alt Khan v. 
Qanesh Dass (2). In both these decisions 
the Judicial Committee pointed out that, 
where there is an appeal, the finality of 
the conclusion of the lower Court 
disappears. 

Tbe result is that we have to examine 
the judgment of the appellate Court to see 
whether there has been a final decision 
and a hearing. It may be that there was 
a hearing; but undoubtedly there was do 
decision and much lass a final decision. 
The two decisions, I havo referred to, 
have also held that, where a competent 
Court refuses to decide an issue, that issue 
is not res judicata in a subsequent litigatioo. 
What happened in the High Court may 
be looked at from two standpoints. One 
is what I have already referred to, namely, 
the disinclination of tho Judges to embark 
upon an enquiry which may prove to be 
unnecessary and fruitless; the other that 
they deliberately reserve! thedebermination 
of the question for a future occasion. In 
either view, there oan be no res judicata . 
Parsotam Oir v. Narbada Oir (3) a 
judgment of the Judicial Committee, would 
oover cases of the second class. Tbe other 
two oases of the same tribunal will cover 
tbe 1st olasa of oases. I do nob think it 


is neoessary bo examine the other oases 
quoted before ns, but it is neoessary to say 
a word about Vtnayak v. Dattatraya (5). 
That case bad epeoial reference to mort¬ 
gage transactions ana the learned Judges 
of whom Sir Lawrence JoDkios was one, 
laid emphasis on tbe faob that in a mortgage 
decree every question relating to tbe rights 
of parties should be settle i on the taking 
of .aooounts and they followed oertain 
EQglish decisions Apart from the question 
wnether after the pronouncement of the 
Judioial Comrait^e in Ookul Mandor v. 
Pudmanund Singh '6' it is ooen to us to 
refer bo Eogli9h authorities on tbe question 
of res judicata , it seems to me bbab the 
Bjrnoay deoisiou does nob affeob the 
present question. I am of opinion that 
the view taken by tbe learned Chief Justioe 
is right and that this appeal should be 
dismissed with oosfcs. 

Appeal dismissed. 


(5) (1902) 26 Bom. 66l=»4 B m. L R. 492, 

(6) (1902) 23 0*1. 707 =* 29 I.A 196 =*6 O.W.N.825 
. =*4 Bom. L.R, 793 = 8 3*r. 323 (P.O.). 

* A.I.R. 1921 Madras 24. 

Wallis, c. j , and Sesh*girc Aiyar, j. 

Ioatury Atchamma— Plaintiff-Appellant 

v. 

J. Bapiah and others —Defendants- 
Respondents. 

Second Appeals Nos. 247 and 266 of 
1918, decided on 4,b August, 1920, from 
the deoree of tbe Tempry. Sub-J., Ellore, 
in O S. No 5 of 1916. 

• Limil'Uion Act, 8, 98 -Adverse possession as 
beiwetn joint tenants—Right of su'tJioo'ship also 
• j loft when propsrly is lest- Hindu Liw—J.int 
estate. 

Tin sooalled right of survivorship of each of 
tbe daughters of a deceased male Hindu iu respect 
of the property inherited by them Irom him la 
incidental to the right of joint pj«*eeeion and 
enjoyment of toe estate with the oitnrs who are 
j finely entitled and oaonot exist separably when 
the right of j)iot po^se^ion and eojiymant has 
been lost. e.g. by alverse p^-esion by one of the 
daughters. 9 M- I A. 632, Pill* [P. 25, O. l.J 

The effjot of the interests of theeroluded sister3 
being barrel and their rights being thus extin¬ 
guished under the Limitation Aot, is to enlarge the 
estate of the adverse possessor and to give her an 
estate for her own life aod the lives of her sisters 
determinable on the death of the last survivor, 
and on the death of the adverse po^e^or snob 
estate will descend to her heirs* [E\ 35, 0. 3.] 
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P. Narayanamurthi —for Appellant. 

N. Rima Rao—tor Respondents. 

Wallis, 0. J.:—la this oase the estate of 
the lasb male owner descended to his 
widow and on her death in 1877 to their 
four surviving daughters. Aooording to the 
law in this part of India they inherited 
jointly a woman’s estate in their father's 
property, determinable on the death of 
the lasb survivor when the euooessron 
would devolve on the next heir of their 
father the last male owner. Sundaramma, 
one of the four daughters, exoluded and 
held adversely to her three sisters, and, on 
the expiration of the statutory period of 
twelve years, their right of suit became 
barred and tbeir rights in the property 
were extinguished under seotion 28 of the 
Limitation Act. Toe present plaiuoiff, one 
of the exoluded sisters survived Sucda- 
ramma who died in 1905 and instituted 
wibhin 12 years the present suit in wbioh 
she soughb to recover the estate by tbe 
rigbb of survivorship from Sundaramma’s 
alienees and hereon the seventh defendant, 
who is at once heir to his mother’s separate 
estate and the next reversioner to the 
estate of the last male owner. At the 
hearing of the appeal the plaintiff's olaira 
fto the whole of the estate was hardly 
Tressed, but it was contended that, though 
she might have beoome barred as to her 
own share and the shares of her exoluded 
•Bisters, she was at any rate entitled to 
-suooeed by survivorship to the share of her 
sister Sundaramma who oontinued in 
.possession and enjoyment of tbe estate 
'Until her death, on the happening of whioh 
*vent it was argued the plaintiff beoame 
enlifcled for fcbc first) time to suooeed to her 
•share. Iq my opinion, bbU oonfcention is 
untenable. It has never, bo far as I know, 
bean suggested that a member of an 
undivided family who has been excluded 
for the statutory period, is entitled on the 
dsajh of any undivided coparcener leaving 
to direct heirs to represent him, notwith¬ 
standing his own exotusion and tbe 
statutory extinguishment of his rights in 
the joint family property, to suooeed with 
the other oo parceners by right of survivor¬ 
ship to the share of suoh deceased 
greener, Toil contention ignores the fact 
that this so-ealfed right of survivorship is 
Inoident to tbe right of joint possession and 
enjoyment of the estate^ with the others 
who are jointly entitled and oannot 
mi M/i 


exist separately when tbe right of joint j 
possession and enjoyment bas been lost. ! 
This, in my opinion, is a role of general 
jurisprudence applicable bo all cases of joint 
tenancy. Itis laid downinCokeon Littleton 
J88 (a) where fcbe right of survivorship is 
treated as a jus cccerescendi or right of 
accretion to tbe existing interest of the 
surviving joint tenant, and a Latin maxim 
is cited to the effeot that there oan be 
no suoh right of accretion in tbe absence 
of an existing interest. 

It has also been expressly applied to 
India in K**tama Nachiar v. Raja of 
Sivaganga (l) where the Lords of the 
Judicial Committee ia negativing the right 
of the other oo-parceners to suooeed to the 
separate property of a deceased co parcener, 
lay down that the right of survivor¬ 
ship oannot exist apart from tbe right of 
joint possession and enjoyment. 

" Aooording to tbe prinoiplee of Hindu Law, 
there is no oo-paroeoerebip between the different 
member! of a united family, and survivorship 
following upon it. There is a community of 
interest aod unity of possession between all the 
m mbera of the family, and upon the death of any 
one of them the others may well teke by survivor¬ 
ship that in which they had daring tbe deceased’s 
lifetime a common interest and a oommoa 
possession. Bat the law of partition shows that 
ae to the separately acquired property of one 
member of a united family, the other members of 
that family have neither oommuuity of interest 
nor unity of posseeeioo. The foundation therefore 
of a right to take suoh property by Barvivorehip 
fails," 

In the present oase, the plaintiff had no 
community of interest or unibyof possession 
wibh bar sister Sundaramma at the time of 
the latter a deatb, and therefore in their 
Lord.hip’s language the foundation of the 
plaintiff’s rigbt to take bar sisters’ share by 
survivorship fails. This view is also sup¬ 
ported by the decision of Jaokins, O.J., in 
Sachindra Kishoro v. Rajani Kant 12 ). Ib 
would appear though ib is unnecessary bo 
deoide the point, that the effect of the 
interests of the other sisters being barred 
and their rights being extinguished under 
the Limitation Aot waB to enlarge the 
estate of Sundaramma and to give her an 
estate for her own life and the lives of her 
sisters determinable on the death of the 
last survivor. I oouour in the order 
proposed bv mv learned brother. 

H ®® 9h ? g ‘ rl f J- •—One Veerasa- 

li ogam Had in 1864 leavi ng a widow and 

W * 81-1 Bathes 
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five daughters. The widow, Bangarammal 
died in 1877. Oq her death, odo of her 
daughters, Sundarammal took possession 
oftheentireestate and wasin sole enjoyment 
of it till she died in 1905. She made 
various alienations during her lifetime. 
Defendants 1 to 6 are the alienees. The 
seventh defendant is the son of Sundar- 
ammal. The plaintiff is the sole surviving 
daughter of Veerasalingam. She sues for 
the reoovery of the property on the ground 
that, on the death of Sundarammal, she 
became entitled to it by survivorship. 

One of the contentions of the defendants 
was that Veerasalingam was succeeded by 
a son and that consequently the plaintiff 
was nob the nearest heir to the property, 
being the sister of the last male owner. 

The Subordinate Judge held that 
Veerasalingam died last and we agree with 
him. The defendants have also raised the 
plea of limitation. The Subordinate Judge 
says, with reference to it in para. 27 of his 
judgment, that the plaintiff s right to 
reoover the properties is barred by limita 
tion. He has however deoreed to her some 
items of the property apparently on the 
ground that she succeeded to the estate of 
ber sister by survivorship. The plaintiff 
has preferred A S. No. 247 in respeot of 
the items disallowed and some of the 
alienees from the7rh defendant’s mother 
have filed A S No. 266. A S. No. 266 was 
allowed to be argued first as that raised a 
contention, which, if euooeesful, would 
render the hearing of the other appeal 
unnecessary. 

It relates to portions of items 2 and 3. 
A decree was given to the plaintiff for the 
other items, but as to appeal was preferred 
by the person affeoted, we do not think 
that this is a proper oasa for exeroising 
our power under Order 41, rule 33 of the 
Civil Prooedure Code in their favour. 

I shall now consider the plea of limita¬ 
tion. The estate which Sundarammal and 
the plaintiff had under the Hindu Law was 
only for life. On their death, the grandson 
tracing desoent from his grandfather will 
gucoeed to the full estate. To him the oause 
of aotion would arise under Article 141 
of the Limitation Ait on the death of the 
last of 'he life estate holders, namely, the 
plaintiff. Under the Limitation Aob XIV 
of 1859, adverse possession acquired against 
a life-owner was held to bar the reversioner 
as well. The language of artiole 41 of the 
present Act has been advisedly ohanged 


and the oause of aotion against the rever¬ 
sioner starts only on the death of the last 
life estate holder. 

Now, the question arises whether on the 
death of Sundarammal, who held adversely 
to the plaintiff, the latter bad any title to 
succeed to the property by survivorship. 
Mr. Rama Rao contended that what was 
lost by the plaintiff was ber right of enjoy¬ 
ment along with her sister Sundarammal < 
atd that ber right of survivorship was 
unaffeoted by the adverse enjoyment. 
Mr. Narayanamoortby for the defen¬ 
dant contended that the plaintiff lost 
both the rights. It was held in Jtjoyiama 
Boyi Saiba v. Eamakshi Boy Saheba (3). 
after a very elaborate examination of the 
authorities, by Sootland, C.J. and Ellis 
J., that M two or more, lawful wives of 
a Hindu take a joint estate for life* 
in their husband’s property, with rights 
of survivorship and of equal beneficial 
enjoyment.” The Judicial Committee in 
Sr; Gajopathi Nilamant Patta Mahadevi 
Garu v. Sri Gajapothi Radhamam Patta 
Mahadevi Gaiu (4) quote with approval 
this statement of the law. The Privy 
Council bad already held in Bhvgwandeen 
Dubey v. Myna Baee 15), that one of the 
widows had no power of disposition over 
an estate which she may enjoy conjointly 
with her co-widow, In Eathaperumal'. 
v. Venkabai tfi), and in Mt . Dal Eoerv. 
Mt Panfcas(7)tbe same view was expressed. 
It is dow well settled that co-widows and 
daughters are on the same footing in this 
respeot. 

The characteristics of joint tenanoy have 
been described by anoienb text writers. 
In 2 Blackstone, it is stated :— 

M Tbe properties of a j:int estate are derived' 
from Us unity, wbioh is fourfold, tbe unity of 
interest, tbe unity of title, tbe unity of time and 
the unity of possession, or in o»ber words, joint 
tenants have one and tbe same interest accruing 
by one and tbe same oonveyance oommenoiDg at 
one and the same time and held by one and the 
6ame undivided possession." 

This definition deals no doubt with a 
oase of conveyance ; but there is do reason, 
for bolding that oases of inheritance differ 
in any material particulars from it. The- 


(3) (1968) 9 M.H 0. 434. 

(4) (18771 1 Mad. 390-4 I.A. 313-1 O.L.R. 97- 

•9 Butber 447-3 Bar. 763 (P.O.). 

(6) (1867) 11 M. I A 487-9 W,R. 23-3 Bather 
134-2 S*r. 937 iP.O.). 

(6) (1880)2 194. 

(7) (1904) 8 O.W.N. 668. 
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Jndioial Committee in Katama Nachiar v. 
Rajah of Stvaganga (1) applied it to a 
ease of ordinary oo parcenary. 

The argument of tbe learned Vakil for 
the plaintiff is that eaoh one of the 
obaraoterietios is oapable of being separated 
and enjoyed when oooasioo arises and that 
they do notooalesee. On tbe other band, 
Mr. Narayan&moorthy contended that it is 
of the essence of this class of rights that 
they are inseparable and that eaoh of them 
is dependent on theotber. This contention 
seems to be supported by tbe authorities. 

Coke on Littleton, Vol. II. Ib8 (a) is tbe 
foundation for all tbe propositions 
which have been subsequently deduced 
by writers and reoorded in judicial deci¬ 
sions. The law is thus laid down there :— 

“And this Is to be observed that there shell be 
no survivor, unless the thing be iu aojeymeol at 
the instant ol tbe death ot him that fleet dvetb ; 
(or tbe rule i9 nihil de re tucrnasit td qui nihil in 
requandojui accrescret habit." 

In commenting upon it, in Williams 
Law of Property, (21st Edition, p. 140) the 
author says: 

“ As joint teutute together compose but one 
owner, It follows, that the estate of eiob must 
arise at the same time; si that i< A and B are to 
be joint teoaats of lauds. A oaonot take bis share 
Drat and then B oome in after him.” And again 
he says 

The incidents of joint tenancy, above 
referred to, last only so long as the joint 
tenanoy exists.” 


Blaokstone oomments upon the san 
passage in these terms: 

"Thie right of survivorship is oallsd by anoiei 
authors the jus atcrescenii ; beomse the rigb 
upon the death of one joint tenant, aooumulat 
and inoreasos to tbe survivor*." Sie Stephen 
Commentaries 16 th Edn. Vol. I, p. 336 . 

The authorities to which I shall pn 
wntly draw atteotioo, establish that who 
there is a disruption of the joint beoant 
the right of survivorship is gone. Fi 
example where one of the joint tenant 
releases his interest in favour of the other 
tbe joint tenanoy oomes bo an end and 
tenanoy in common is created, see Qhest. 
v. Wtllan (8). 

It has also heen held that a joint tenanc 
will be put an end to by operation of lai 
for example when one of the joint tenan 
ft, » bankrupt. Vide Thomason 
trert (9}, Morgan v. Marquis (10), In < 

uoj (lBo8) 9 Ex. 116-98 L.J. Ex. 91, 


Butters' Trusts : Hughes v. Anderson ill),- 

In the latter oaso, a male and a female 
baoame joint tenants under a bequest. 
They subsequently married. Tbe question 
was whether the female’s right of survivor¬ 
ship was lost by this marriage. A Btrong 
benoh consisting of Cotton Lord Justice, 
Lindley, Lord Justice and Bowen, Lord 
Justice came to the conclusion that it was 
not lost. Bowen, L. J. thus stabes the 
Law: 

"lb depeDds on whether tbe marriage 
divests the property from the wife and 
vests it in tbe husband. If it does, the 
joint tenanoy severs. If it does not, there 
is no severance.” 

Applying the same prinoiple to tbe 
present oase, if by virtue of limitatioDi the 
right of enjoyment to the exclusion of the 
plaintiff vested in Sundarammal, the joint 
tenanoy was severed. 

This leads me to the consideration of the 
effeob of the law of limitation in this oase. 
Artiole 127 of the Limitation Act is notin 
terms applicable, beoanse it has been held 
from tbe earliest times thab widows and' 
daughters taking as joiub tenants are not 
entitled as a matter of right to alieoate their 
share, or to enter into a partition. No doubt 
for the sake of oonveuieut enjoyment, they 
may ask the Court, if they oaonot agree 
among themselves, to allot particular por¬ 
tions of the property for them during their 
lives. Tbe Madras High Court appears to 
have gone farther than the other High- 
Courts, bub even on the authority of one 
deoision, artiole 127 of the Limitation Aob 
cannot be applied as between oo-widows 
and daughters. The proper artiole is 144. 
That artiole read with seotion 28 of the 
Limitation Aot makes it olear that by non¬ 
enjoyment for the statutory period, the right' 
of survivorship is lost. The expression "the 
right to suoh property ” in seotion 28 musb 
ioolude the right to joint enjoyment as well' 
as the right of survivorship. In Subbammai 
v. Krishna Aiyar (12) the learned Judges of 
this Court held that the right of survivor* 
ship is not separable from the right of 
enjoyment. 

Some argument waabased on the deoiaion 
of the Jndioial Committee in Amirlolal Bose 
v. Bajonikant Mitter (181 and on Ohotay 




Oh. 648-86 W B. BIT. 

(19) (1918) 96 M.L J. 179-99 1,0 899 
U8MlW»a i.A. 118—16 B L, R?'lO— *93 * 
9Uw8 Bar. 480 (P.G.). 
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Loll v. Ohunnoo hall (14). Iq both these 
oases, the question wa9 ooQaidered with 
reference to a right of preference which a 
married daughter having issue has over 
barren and unmarried daughters. From the 
nature of the right, it would necessarily 
follow that the right of survivorship would 
revive when the preference was gone. I do 
not think these cases are of any assistance 
in dealing with this case. 

I feel no difficulty in holding that Sun- 
darammal acquired adversely the right of 
survivorship possessed by her sister. The 
only doubt in my mind is whether on the 
death of Sundarammal, succession will he 
in abeyaooe until the death of the plaintiff, 
because the grandson under article 141 of 
the Limitation Aot and the Hindu Law, 
does not take the inheritance so loDg as the 
last life estate holder i9 alive. In English 
Law under similar circumstances, a oivil 
death is spoken of so as to let in the next 
heir but I do not think we need apply that 
principle Iq my opinion the analogy of the 
English Law regardmg estates pur autre vie 
can he extended to this case. Toe estate 
for the life of her sister which Sundarammal 
acquired does not come to an eod with her 
death. Ao estate pur autre vie may arise 
by express limitation or by assignment of 
an existing life estate (see 24 Halsbury 
para 340). If there can be an assignment 
of another's estate for life, I fail to see why 
there should not be an acquisition of 
an estate for the life of another. It is now 
settled by legislation in Eoglaod that this 
estate pur autre vie oao be bequeathed and 
would descend in a particular manner to the 
heir-at-lawor to the personal representative 
of the holder of the estate. No doubt, it 
will come to an eod with the death of the 
cestui quo vie : But till his death, the legatee, 
donee or the heir is entitled to possession. 
The death of the holder of the estate pur 
autre vie does nob put an end to it. 

Now applying that analogy to the present 
oaeo, if Sundarammal, by excluding the 
plaintiff, not only acquired a full right of 
enjoymentin the property but also acquired 
an esfcatepwr autre vie that is for the life of 
the plaintiff, this estate would desoend to 
Sundarammal’s heirs. This view received 
support from the decision of Sir Lawrence 
Jenkins, CJ.J. and Chatterji. J. t in Sachindra 
Kishore Roy v. Rojani Rant Chuckarbutty 
(2). The learned Chief Justioe says this : 

<14) (1874) 22 W.B. 496-14 B. L. R. 286. 


“ 8i far as the original tide to a moiety is con¬ 
cerned, it is not suggested before us that the claim 
of the plaintiff could be resisted, out it is said that 
ioaamaoh a* Htrasuodari died iu 1306, the plea of 
adverse possession and the consequent extinguish- 
meat oannot prevail as to the eight annas that 
originally survived to Kiaiswari on Hiraeuodari’s 
dsath. 8o the problem that ariees in this case is 
what was the eff jot of adverse possesion against 
the two daughters who ?uoo9eded on the death of 
their father under the Diyabhaga system of Law.” 

Then after disoussing some of the oases 
he concludes : 

“ The rosult appears to me to be that so far as 
Kasiewari is oonoerned, her right was extinguish¬ 
ed not only io the original eight anode 
that devolved on her, but in reipect of the 
whole 16 anoas whiob passed to her and her sist6t 
as a single inheritance on the death of their 
father. 

No doubt in the oase bsfore the Oaloutba 
High Court, the acquirer was a stranger, 
but the principle of that decision seems 
applicable to the present case. 

Oo the whole I have oome to the con¬ 
clusion though nob without some hesita¬ 
tion that the true rule is that enunciated 
bv Sir Lawrenoe Jenkins in Sachindra 
Kishore v. Rajani Kant 2). Toat view is 
in accordance with the E iglish authorities 
to which I have referred. I must therefore 
hold that the plaintiff lost her right of 
survivorship by the operation of section 28 
of the Limitation Act and that this suit so 
far as a portion of item No. 2 is con¬ 
cerned should be dismissed. 

A. S. No. 266 of 1918 is allowed with 
oosts. 

A. S. No. 247 of 1918 is dismissed with 
ooate. 

A.I.R. 1921 Madras 28. 

Abdur Rahim and Sadasiva Aiyar, jj. 

Satrasala Hanumanthu— Appellant 

v. 

Receiver to the Estate of Insolvent , 
Talisetti Subbayyer and oi/iers—Res¬ 
pondents. 

Appeal No. 114 of 1920, decided on 26th 
October, 1920, from the order of the Dist. 
J., Bellary, dated 17th Daoember, 1919. 

(a). Provincial Insolvency Act (1907), 8s. 26, 20 
andbl—Orde* un<ler 8 26 —Eviieme taken by 
ordinary Receiver—Procedure is irrrgular. 

Where an order was paised under 8. 26 on 
the basis of tbo evidenoe rooordcd by the Receiver 
who was not an OfRoial Reoeiver and who did not 
submit his opinion on the evidenoe along with bis 
report, 
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Btld, th*fc the prooedure adopted was irregular 
aod tbit the order must be tet BBide* [P• 29, 0. 2.] 

(b). Provincial Insolvency Act (1907), fle. 26 
and 14—Public examination. 

The publio eirimioatioo of insolvent reoorded 
under 8. 14 ie not relevant evidence, in an 
enquiry held undtr 8. 26. In te Brunner, (1867) 
19 Q B.D. 572, FjII. [P 29, 0, 2.] 

C. 7. Ananthakriskna Aiyar—lot Ap¬ 
pellant. 

S. Swaminathaa—tor Respondents. 


JudgmentIn this case the Distriob 
Judge of bellar) has, under eeotion 26 of 
the Provincial Insolvency Aot 111 of 1907 
direoted that the entries relating to the 
debts purported to be owing to oreditors 
Nos. 5 to 11 io the eohedule died by the 
insolvent be expunged. Several amounts 
are alleged to be due on promissory notes 
executed by the insolvent on various 
dates in 1910, 1011 and 1912. On 
the debtor’s own petition, tbe adjudication 
was made sometime in 1913 and in bis 
petition he entered these debts in tbe 
schedule. There is a oreditor named Malta 
Obattaya, who olaims to be entitled to a 
large amouut, under the deoree obtained 
by him against the insolvent. Tbe win¬ 
ding up of the estate was delayed owing 
to some suits filed by certain persons 
olaiming to be mortgagees ; and it appears 
that in 1918 tbe Reoeiver made a reporb to 
the District Judge asking among other 
things for directions as to whether the 
debts now io question bad been proved. 
The oreditor Gaabtaya bad also made a 
similar application alleging that all these 
debts are false and fiotitioas. The 
Reoeiver is not an Offioial Reoeiver appoint¬ 
ed by the Laoal Government under the 
Aot. The District Judge aalled Upon th 9 
oreditors 5 to 11 to prove their debts. 
Ibey filed affidavits in support of their 
ola ms, and the Distriob Judge instead of 
oallJng for eviieDce in proof of bheir olaims 
asked the Reoeiver to Bake aoy evidenoe 
whiob might be adduced by these oreditors 
and submit suoh evidence to him. He says 
tnat the procedure was agreed toby the 
parties. The Reoeiver examined a number 
ol witnesses and submitted their evidenoe 
so the Judge bul without expressing bis 
own opinion of the evidenoe adduced 
More him. The D.striob Judge, upon 
perusal of the evidenoe and after hearing 

S 6nt0 ° f fcha Pftr6iefl ' h *U that 

drcnmlf ^ “J* duiy proved - ^ She 

roumstanoeB of this ease, I am nob satis¬ 


fied that tbe learned District Judge 
adopted a proper procedure in delegating 
the taking of the evidenoe to the Reoeiver 
and acting uponthatevideDoe and deciding 
tbe oase, without bimtfelf having even the 
advantage of the Report from the Reoeiver, 
as to bis estimation of tbe evidenoe of the 
witnesses, who deposed before him. 

Section 26 says that the Dietriot Judge 
will'decide upon the olaim, after suob 
enquiry as the Court might think neoes- 
sary. That prim* facie suggesis that 
the enquiry should be held by tbe Court 
itself and in oase where there is no Offioial 
Reoeiver authorised under seotion 52 
(4) of the Aot to admit or rejeot proofs 
of creditors. In any event, if tbe Judge 
thought it advieable that tbe evidence 
should be reoorded by the Reoeiver he 
ought to have taken precaution to a6k tbe 
Reoeiver to report as to the opinion formed 
by him of tbab evidenoe, Here there 
were a number of persons olaiming to 
be oreditors of tbe insolvent and 
some of the olaims are for substantial 
amounts. It Beams to me that it would 
have been more satisfactory, if the 
District Judge had examined the witnesses 
himself, so tbab we might have tbe advant¬ 
age of bis opinion as to what ho thought 
of tbe witnesses. It is not satisfactory that 
the Court should have to come to a 
conclusion as to tbe reliability of the 
evidenoe, without hearing the witnesses. I 
would therefore set aside tbe order of the 
Dietriot Judge and remand the oase to the 
District Judge of Anantapur for proper 
enquiry under seotion 26, so thatjbe might 
enquire into the oase as required by law, in 
the light of the above observations and 
dispose ol the matter. 

It must also be pointed out that the 
Dietriot Judge has admitted into evidenoe 
the publioexaminatioo of insolvent reoorded 
under seotion 14. That no doubt, aB laid 
down in that seotion, forms part of the 
reoord, bub it is not relevant evidenoe, in au 
enquiry held under seotion 26. This is 
olearly laid down in a ruling in In re 

Brunner Board of Trade, Ex parte ( 1 ) by 

Mr Justice Cave. Toe object of an enquiry 
under seotion 14 is, as set out in that 
seotion, to ascertain mainly whether au aob 
°f insolvency has been committed and 
whether a petitioner was competent to 


W.B, Tl9*67 L.T, 418*1 Morrell 956. 
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present the petition and the pablio examin¬ 
ation held (or suob a purpose would, as 
pointed by Mr. Justice Cave would be 
necessarily complicated, if in sucb an 
examination proof of the debts of various 
creditors was to be gone into. Tbe state¬ 
ments in tbe examination of bhe insolvent 
under eeobioo 14 were not therefore relevant 
evidenoe, upon wbiob tbe District Judge 
was entitled to act in this oase, without the 
debtor being examined onoe again. 

Tbe Reoeiver who is a party to this 
appeal will oonbinue to be a party in the 
further proceedings. 

Costs will abide tbe result. 

Sadasiva Aiyar, J :—I think that in 
this case tbe enquiry was oommenoed by 
the Court not under seotion 26 (1) bub under 
seooion 26 (2) of the Provincial Insolvency 
Aob. Seotion 26 (1) refers to a oase where 
tbe Reoeiver thinks that a debt bad been 
improperly entered in the sobedule. There 
is nothing in the reoord to show that the 
Reoeiver expressed any such opinion in 
connection with any of the debts in dispute 
namely the debts alleged to be due to the 
creditors 5 to 11. 

Under olauso 2 however the Court may 
make tbe enquiry otherwise than on the 
application of tbe Reoeiver; and I think that 
the enquiry in this oase must be deemed to 
havebeen anenquiry underolause(2) beoause 
the 12th creditor, Muttu Ghattayya, dis¬ 
puted the truth and validity of the debts of 
the creditors 5 to 11 and requested the 
Court to inquire into the matter. 

It seems to me that the enquiry under 
seotion 26 ought bo have been made by the 
Court itself and nob by the Reoeiver in 
this oase. 

A? regards the Reoeiver, it is admitted 
thab he is not an OfBoial Reoeiver. 

As regards an ordinary Rsoeiver, he pos¬ 
sesses only the powers given under eeo- 
tion 20of the Act; and those donoo empower 
him to taka evidenoe as a Court, or to ad¬ 
minister oaths or solemn affirmation to 
witnesses. Ib is only undsr seotion 52 of 
bhe Aob thab the High Court with the 
sanction of bhe Governor in Oounoi 1 , can 
direot delegation of powers to Otfioial 
Reoeivers, which powersinolude the powers 
of the Courbof Justioe. I have therefore 
grave doubts whether the evidenoe taken 
by tbis Reoeiver, who is not an Otfioial 
Reoeiver is at all legal evidence on whioh 
any action can be taken, or oonolusion oan 
be arrived at by a Court. For ibis and 


other reasons given by my learned brother 
I agree in tbe order proposed by him. I 
might suggest that in tbe further enquiry 
direoted oy our order, the lower Court 
might even if the parties do nob wish to 
examine either bhe 12tb oreditor or the in¬ 
solvent, itself examine them, if it is possible 
and convenient to do so. The Reoeiver 
who has been made a party bo the pro¬ 
ceedings in this appeal might be also 
continued as a party in the later stages of 
these proceedings. 

Appeal allowed. 

**AIR. 1921 Madras 30. 

Wallis, o.j. and SEsaaGitu Aiyar, j. 

Ohamiyappa Tharagan —1st Defendant- 
Appellant 

v. 

M. S, Rama Iyer and others —Plaintiffs 
and Defendants-Raspondents. 

Appeal No. 309 of 1919, deoided on 18th 
August, 1920, from the revised deoree of 
the Sab J., South Malabar at Palghat, in 
O.S. No. 67 of 1915, dated 31st March, 
1919. 

(a) Civil P.C., S 6t—Execution—Attachment— 
Abandonment o/ —Attachment struck off —No steps 
taken except keeping alive decree tor statutory 
pttiid when execution and attachment wire ajain 
aovlieifor—A'tichmentmaybe presxmed to bt 
abandoned. (Per Seshagiri A'yar, J., oonlra.) 

An attachment was made by a Court to whioh 
the deoree had been transferred for execution. It 
was struck off by that Court a few days after it 
wa9 ordered, and the deares was thea sent back to 
the Court whioh pasted it. The deoree was then 
kept alive lor the statutory period and nothing 
farther was done for nearly twolve years, and thsn 
on the last available day, an applioaiioa was made 
to the Oiurt 'or a (resh attaohmeot and sale. 

Held, (per Wallis, O.J. I that the originalattach- 
meot bad been abandoned. Id B. L R. 411 
(P.O.). Rjf. [P 31, 0. 1 I P 33. G. 1.] 

Per Seshagiri Aiyar, J.— The praotioe in the 
Madras Presidency has been to regard the orden 
" striking ofl ” as oo^ midefot statistical pur¬ 
poses ; sueh orders do not ordinarily put ao end to 
tbe aiiaabmsnt, Toev are never seriously oonsi- 
dared as having ths effoot of dismissing an appli¬ 
cation properly made. (1911 M W.N 796, Ref.) 
Toe mate faot that there i9 a o-w prayer fox 

attachment is not a ground for holding that the 

applioant intended to give up his rights uoder the 
original attaohmeot 13 M L J. dll. Rof ! 12 B. 
L.R 411 (P.C ). Dist. [P. 37. 0. i.J 

*• (b) Oiuil P C , 8 6i —Attachment dot s not 
create ch<rie-Cau't sale determine all rights 
under attachment—Transfer of Property Aot, 
S. 91 (/). 

Toe effsot of an attaohmmt is to prevent aliena¬ 
tion and not to confer title by way of oharge o» 
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otherwiflQ on tha attaching deoeao-bolder (37 Mid, 
-418 Disaentoi from). Farther it ie only aimed aft 
private alienations. 

A Court sale ol attaohed property altogether 
•releases it from attachment. If the jadgmant- 
debtor re acqairee the attaohed property from the 
anotion-parohiser or his assignees, he acquires a 
fre 9 h interest whioh may be made the eucjaot of a 
fresh attachment, but is not afhoted by the earlier 
attaohment. The attaching orelitor's right to 
redeem any mortgige there mty be oa the 
attached property oomes to an eid together with 
the attachment itself on the sale to the aaotion- 
parobaser in eieoation of the diorae in a sait oq 
the mortgige, although the attaohiog creditor was 
not a party to the mortgage suit. Even if there 
ie no snob decree, the attaohment and the attaoh- 
Jng deoree-holder’a right of redemption will oome 
to an eQd when he bfiags the jadgmeot-debtor’e 
fntereet to sale and it is aoquired by the 
'Motion-purchaser. [P. 34, C. 1 ] 

(Per Seshipin Aiuar, J.). An aaotion-purohasee 
takes ordinarily on the rights of the jadgmeut- 
-debtor and he oanoot olaim to stand in the shoes 
of the jadgmeot'oreditor for purposes of eoforoing 
the right of redemption tinder 8 91, ol, if) of the 
Transfer of Property Aot. 99 All. 636, Dissented 
from. [P. 40, a. 1 .] 

••(<*). OMl PC., 0, 94, R l—Attaching 
*r editor—Transfer of Property dot. 8 . 91 (/). 

An attaohing oraditor is not a neoessary party 
to a mortgage suit under 0. 94, R. 1. 37 Mad 418 
and 39 All. 636, dissented from. [P. 34, 0 . 2.2 

(d). Transfer of Properly Act, Si. 60 and 91— 
(Per Willi* 0 Jj —Proorrto sdi under mortgage 
decree oannot be redeemed bv a per$o*i toko is not 
4* a poeition to question the decree. (Per 8 s 3 bapir< 
Aitiir, J.)-Dscree need not be set aside in all 
ca$ee» 


Per Will's. O.J.—Where mortgaged proper) 
itas been sold in exsoution of a deoree obtained i 
• suit ou the anrtgigi, a olaintiff. who is not in 
position to question either the mortgige or U 
deoree for sate, cannot redeem. 47 Gal, 914 (P.0 
Appl. [P. 86 , 0. 1 .] 

Per 8 *rt* 0 (ri Aiyar. J -Where a person has a 
interest in the prooerty and is not made a pari 
to the suit on the mortgage, he is not entitled 1 

without petting aside the sal 
10 47 04 91t fP.0.1 must be restri 
ted to the class of oases where the law presumes 

ariSo", j"* ,,ih "' '»'•» 

(s' Triyltr ol P, 00 »rty Aot. 8. 53—P.Hiw 
for .tMtitn ol d.-.T.eboa'ta hm.nt aid 3 J ( 
■property dote not mtV. mtiltr lia peodam. 

A a«re aopllouioa for exsoatioa bv .tUataJ. 
and »|e of th<» iaanmant-dobtor’. iotara.t tall 

jsssltk ,o * ha **»***■ »*•£Vi 

Utnoemaoli of the .otive prosaaattooot » oonten 
loo. pnoaedio, in whioh a ri.bt to im^Jaabl 
®rop«ty « 8 dirootlv and spsoiQnllv in qoattion ^ 

voidab? B 9k ^*2 T *a B “!‘ ,0D 1,7 ‘ ha Ja*«aM«t-1.btc 
voidable ood.( 8. 53. Tbo attaohinv doom 

tha^ aVJ? Va l .’’"* to "* ,a ‘oteraat whlo 

raa jadgmsot dabtor mav have In the attanh. 

Sa P m«M 1 u V' ata 7ie “»« ol »h* deoree ao 
■ mera filing of» p.m| oa , oe the exeoatioa c 


the deoree does not give rirc to any freeh oonten* 
tious proceeding of toe bind oontemplited io S. 52. 
[P. 35, 0. 1] 

(II. Citjfl P.G., 8 , 11— Aqt( event tor sale of 
prove*ty by juigm-int-debtor - Notice of previous 
petition lor execut on by anaohment and sale 
reaching judgment-debtor subnq -entlu—Prcmiste 
is not prevented from asserting his rights in the 
execution preceding*- 

Where after a judgment-debtor enters into an 
agreement for sale of property, not oe of a previous 
application tor execution ol the decree by attach¬ 
ment and sale of the property reaches the 
judgment-debtor and the property is subsequently 
attached and sold in execution of the decree, the 
promisee under the contract for sale is not 
precluded by the execution proceedings, on the 
ground of res judicata from asserting his rights 
agiinst the auction-purchaser. [P. 96, 0, 2 ] 

T. R. Rimichandra Aiyar jmd P. V. 
Parameswira Aiyar —for Appellant. 


C. V. Ananthakriihna Aiyar and P. S. 
Naroyanasw imi Aiyar —for Respondents. 

Wallis, C.J.:—This appeal from a deoree 
for rodempbion raises questions of some 
importance as to the duration and effeot of 
an attaohment of immoveable property in 
execution of a money deoree io O. 8. No. 341 
of 1894 in the Palghat District Munsif’e 
Coutt againsb the present 7th defendant 
and the other members of his family. The 
deoree was transferred for execution to the 
Palghat Subordinate Court whioh attaohed 
the immoveable properties of the family 
inoludiog the properties now in suit, on 9tb 
September, 1895. The attaohment was 
struok off for want of prooeas on the 4bb 
November following, and the deoree went 
baok to the Munsif’s Court, where the 
deoreeholders reoovered oertaiu sums by 
wav of rateable distribution in 1896 and 
1897, and therea'ter kept the deoree alive 
by applications to that Court for exeontion 
against the person until the 5th of Maroh, 
1907, the day before the deoree would have 
become barred, when the transferee of the 
deoree made a fresh application to the Sub¬ 
ordinate Court in E.P. No. 31 of 1907 for 
attachment and ealo of the properties, 
lhere was no fresh attachment, hut sals 
was ordered after overruling the objectiona 
raised by the counter-petitioner, thepreaenb 
7th defendant, and the attaohed properties 
were sold at Court auotion on 9th November. 

liT'l a , Pa'ohaser through whom the 
plaintiff claims, 


see what had happened to the attaohed 
properties between September 1895, the 

1908 maDl ’’ * Dd No.eo.b.n 

1308, the date of hi a purchase. It is suffi. 
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oient to say that they had been sold free of 
incumbrances oo 7th February, 1906, at a 
Court auction to one R^man Kutti in execu¬ 
tion of a decree in 0. S. No. 299 of 1903 
on 0 D 8 of several mortgages subsisting at 
the date of the attachment; and on 8oh 
July, 1907 Riman Kutti sold the suit pro¬ 
perties which were some of the properties 
so acquired by him to the present 7ch 
defendant, one of the judgment-debtors. 
On the 24;b July, 1907 the 7 th defendant 
agreed to sell the property to the present 
1st defendant who instituted a suit for 
speoifio performance of the agreement io 
October 1907, obtained a cleoree in January 
1903, and a Court conveyance on 2nd 
February 909. In July 1907 when the 
7th defendant agreed to sell he had no 
notice of E P. No 31 of 1907. as notice to 
him was not ordered until the 19ih Aogusb, 
1907. 

The contest is, therefore, between the 
plaintiff claiming through the auotion 
purohaser in execution of the money decree 
of 1895, and the 1st defendant, a transferee 
from the 7oh defendant who after the sale 
of his equity of redemption in the suit 
properties under the mortgage deoree in O. 
S. No. 299 of 1903, bought them back from 
the auotion-purohaser and contracted to 
sell them to the l9t defendant before 
be had any DOtice of the application 
whioli had then been fi ed for the execution 
of the old money decree of 1895. It will 
be most convenient todeal with the grounds 
on wbiob Mr. Ananthakrishna A'yar for 
the respondents endeavoured to support 
the deoree for redemption passed by the 
lower Court. He contended that the effeob 
of the attachment of September 1895 was 
to prevent the 7th defendant from alienat¬ 
ing the attached properties to the 1st 
defendant and to render the alienation 
void. Eveu if this were not so, heoontended 
in the alternative, that, as Ihe attaching 
deoree-holders in O. S. No. 341 of 1894 
were not made parties to the mortgage suit, 
their statutory right under seotion 91 */) 
of the Transfer of Property A^t to redeem 
the mortgaged properties was not affected, 
and passed to the auotion purchasers in 
that suit through whom the plaintiff 
claims. He further contended that by 
reason of the proceedings in E P. No. 31 
of 1907 the defendants' olaim was barred 
by ret judicata and the dootrine of lis 
pendens 

Mr. T, R. Ramaohandra Ayyar who 


appeared for the appellants, denied that the 
attachment of 1895 had any of the effeats 
oonaended for. Io the first place he argued 
that it was no longer subsisting in July 
1907, when the 7oh defendant agreed to 
sell to the 1st defendant, as it must be 
deemed tobavebe6n abandoned, having 
been struck off beoause the deoree-holders 
failed to proceed with it and nothing 
having been done on it for nearly twelve 
years. Even if this were not so, the sale in 
exeoution of a deoree obtained on a mort¬ 
gage oreated prior to the attachment put 
an end to the attachment, and it was no 
longer subsisting when the present 7th 
defendant bought back the suit properties 
from the auotion-pu-obaser under the 
mortgage deoree and did nob therefore 
disable him from making an alienation in 
favour of the 1st defendant. As regards 
the alleged right of redemption by virtue of 
the attachment, he denied that the 
attaching decree-holders in O. S. No. 394 
of 1894 were necessary parties to 
the mortgage suit for sale assuming the 
attachment to have been subsisting when 
it was filed, or that the attaching oreditors 
retained any right of redemption after the 
sale of the properties in exeoution of the 
mortgage deoree whioh put an end to the 
attachment and all rights arising under it. 

Further, the attaching deoree-holder’s 
right of redemption under seotion 91, 
Transfer of Property Aot did not pass to 
the auction-purchaser under the decree. 
A^ain the plaintiff was not entitled to a 
decree for redemption without setting aside 
the Court-sale under the mortgage deoree 
whioh be did not seek to do. The plaintiff 
was nob entitled to rely on res judicata or 
Us pendens , bub the defendants were. 

At regards the first point there is in 
my opinion much to be said for the view 
that the facts of the case raise a presump¬ 
tion that the attachment was abandoned, 
as held by the Privy Counoil in Puddo - 
monee Dossee v. Boy Muthooranath 
Chowdhry (1), where the faobs do nob 
appear to me to have been any stronger. 
It was an attachment by a Court to which 
the deoree bad been transferred for 
exeoution. It was struok off by that Court 
a few days after it was ordered, and the 
deoree was then sent back to the Court 
whioh passed it. It was then kept alive 
for the statutory period and nothing 

(1) (1878) 12 B L.R. 411 —20 W.R. 133 (P.0 ). 
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farther was done in the Subordinate Oourb 
for nearly twelve years, and then on the 
lasts available day, an application was made 
to the Subordinate Court for a fresh 
attachment and sale. It is however 
unnecessary to base my deoieicn on this 
ground as I think the appellants are 
entitled to suoceed on other grounds. 

The Dext question is, whether the 
attaobment of 1695 and the attaching 
deoree-bolder's right of redemption under 
it subsisted after the sale in February 1906 
of the attached property free of incum¬ 
brances under the mortgage deoree in 
0. S. No. 299 of 1903- This question 
must be considered with special reference 
to tbe position of an attaching creditor in 
India where execution against immoveable 
property is by attaobment and Court-sale 
instead of by elegit and fieri facias. An 
attachment is an order prohibiting and 
restraining tbe defendant from transfer¬ 
ring or charging the attached property by 
sale, gift or otherwise, and all persons 
from so receiving it, (App. E, Form 5:4); 
and section 64 of the Code of Civil Proce¬ 
dure provides that any private transfer or 
delivery of the property attaobed, shall bo 
void against all claims enforceable under the 
attaobment. As has been often held, its 
effeot is to prevent alienation and not to 
confer title by way of oharge or otherwise 
on the attaching deoree-holder. Further it 
is only aimed at private alienations. Con¬ 
formably with these prinoiples, it has been 
held that, whero tbe same property has been 
attached in execution of two money decrees 
and brought to sale under the later attach- 
ment.tbe sale is unaffeoted by the existence 
of the prior attachment in tbe other suit— 
Kashy Nath Roy v. Surbamand Shaha (2). 
In that event, as the learned Judges 
observed, the prior attachment fell to the 
ground. Similarly an attaobment must 
equally fall to the ground as soon as the 
attaching creditor has brought the judg- 
moot-debtor s interest to sale in execution 
of bis deoree and that interest has passed 
to the auotion-purohaser free of attaob- 

men*. 

I think the view that a Court-sale of at- 

a a tU n B L Pr ?f ft aU ?l 8 ? her it from 

effeot mnal V 8 ■ 8 ” g * h6 ? 0W and that foU 
mil? 8 ‘ b • 81ven t0 i6 ‘ Attachments 
2 private alienation by the judg- 
ment-debtor are granted solely for the 


1 


(a) U886) 19 Oil. 817. 
1991 M/6 


purpose of protectin g the attaching creditor's 
right to bring to sale in execution the right, 
title and interest in tbe attached property 
of tbe judgment-debtor, and there is no 
reason for holding that they continue to 
affeob tbe attached property in any way 
when the interest cf the judgment-debtor 
is no longer realisable in execution of the 
attaching creditor’s decree because it baB 
passed by aCourt-sale to an auotion-puroha¬ 
ser who with his assigns takeB it free from 
tbe attachment and with unrestricted 
rights of alienation. 

The judgment-debtor’s interest having 
gone tbe attachment goes with it. If ae in 
thepresentcase.here-acquiresfhe attached 
property from the auotion-purcbaser or biB 
assignees, he acquiresafreshintereet which 
may be made the subject of a fresh attach- . 
ment, bub is not in my opinion affected by 
the earlier attachment. It would give rise 
to great hardship and seriously affeot Court- 
sales if we were to bold tbab persons 
claiming through an auotion-purohaser at 
a Court-sale were liable to be deprived of 
tbe property for which they bad paid, 
beoause one of tbe intermediate transferees 
from tbe auotion-purobaser had been a 
defendant in a suit in whioh the properties 
had been attaohed before the Court-sale. 

Coming now to tbe attaching creditor’s 
alleged right to redeem any mortgage 
there may be on the attaohed property, 
it follows that this right must also oome 
to an end together with the attachment, 
itself on the sale to the auotion-purohaser 
in execution of the deoree. Thereafter the 
attaobing oreditorhas no oonoern with the 
property, while on tbe other band the 
auotion-purohaser bas acquired any equity 
of redemption or right to redeem the mort¬ 
gaged property that the judgment-debtor 
may have had in the property, and there 

° r iD8 J t . ifioation for holding 
thab the attaching creditor’s right redeem 

SjTSSrt by the 0oQrt -eale. 

Tbe right to redeem conferred on an 
attaobing creditor by section 91 of the 

clear ba7 n d Perty v 06 is Dob - ib «°°m 8 
8 d a °y oh «ge On the attaohed 

him ?n fj° r b ! amounb of hi0 debt putting 

‘ D bh0 ., co . 8,k,on °f a subsequent mot* 
fcW i’n T ii ,B . now PMfeotly well settled 
hv L t *? aCqQlre9 D0 GUoh charge 

by the attaohmenb. He i a merelv 
j!°" 0d ; f hl,e ^o attaohmenb is in foroj 

!ndcm«n* * if ? 7 righb of ademption tho 

judgment-debtor may be entitled to for 
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the purpose of bringing the judgmenb- 
debfcor's inberesb to sale in execution of 
bis deoree more advantageously than if 
it were sold eubjeot to the mortgage. His 
position is quite different from that of a 
judgmenb-oreditor in Eagland whose right 
to redeem laud is based on the fact 
that the sheriff's return “ vests the legal 
estate in the oreditor” Per Mellish, L.J., 
in Hatton v. Haywood, (3). 

Applying these conclusions to the 
present case, I hold that the attaching 
creditor's attachment and wjth it his right 
of redemption oame to an end on the 7th 
February, 1906, when the suib properties 
were sold in execution of a deoree for sale 
againsb the judgment-debtors on a prior 
mortgage, although the attaching oreditor 
was not a party to the morgage-suib; and 
thab, even if there had been no suoh deoree, 
the attachment and the attaching deoree- 
holder’s right of redemption would have 
come to an end on 9bh November, 1908, 
when he brought the judgment-debtor's 
inberesb to sale and it was acquired by the 
auotion-purohaser, through whom the 
plaintiff claims. 

A different view has no doubt been taken 
on the ffrsb question in a reported case, Ven¬ 
kata Seetha Bamayya v. Venkataramayya 
(4), but thab deoision has been dissented 
from by Seshagiri Aiyar, J. in Veyindra- 
muthu Pillai v. Maya Nadan (5), and I 
am unable with great respeob, to aooept the 
reasoning on whioh it is based. 

The learned Judges observed thab 
seotion 91 of the Transfer of Property Aot 
recognises an attaching oreditor as one who 
by virtue of bis interesb in the property is 
entitled to redeem, and consequently held 
him to be a neoessary party to the mort¬ 
gage-suit under seotion 85 of the Transfer 
of Property Act, and that bis rights were 
not affected by a deoree made in bis 
abaenoe. With great respeob this appears 
to me to be just what seotion 91 does not 
do.beoauseibdoes nob deal with an attach¬ 
ing oreditor as " a person having any 
interesb in or obarge upon the right bo 
redeem the property” within the meaning 
of seotion 91 ( b ) whioh, as I have pointed 
out would be the position of a judgmenb- 
oreditor in Eagland afber the Sheriff's 

(3) (1874) 9 Oh. 239-30 L.T. 279-22 W.R. 366 

-48 L J. Oh. 372. 

(4) (1912) 87 Mad. 418-16 I.C. 884. 

<5) (19201 48 Mad. 696-89 M.L.J. 466-68 1,0, 

601-(1920) M.W.N, 299. 


return, but puts him inaoategory by him¬ 
self in sub-seotion (fi as having no suoh 
interesb. The natural inference appears to 
be that the legislature did nob regard him 
as entitled to redeem by virtue of an 
interesb in the property, whioh ha does nob 
possess, but on other grounds suoh as have 
been suggested above. Coming now to 
seotion 85 of the Transfer of Property Aob, 
now Order 34, rule 1, there is I think no 
sufficient reason for giving a wider construc¬ 
tion to the words " interest in the property 
comprised in the mortgage" in seotion 85 
or to the words " having an interest either 
in the mortgaged seourity or the right of 
redemption ” in Order 34, rule 1, They are 
in pari materia with seotion 91, and the 
word “ interesb ” should bear the same 
construction in both. An attaching 
oreditor, it seems to me, is sufficiently pro¬ 
tected by being allowed to oome in and 
redeem before the Court-sale puts an end 
to bis attaohmenb and to his oharaoter of 
attaching oreditor, and be should nob be 
allowed merely on the ground thab he was 
not made a party to the mortgage-suit, to 
disturb the title of the auobion-purohasers 
and their assignees who, speaking generally, 
do not know, and have no means of know¬ 
ing, whebher the mortgaged property was 
under attaohmenb in execution of money- 
deorees at the date of the mortgage suib. 
No registers of attachments are kept and, 
in the present case, it took several months in 
1907 to satisfy the Subordinate Court that 
it had ever ordered the attaohmenb in ques¬ 
tion. Different considerations would arise 
if an attaching creditor aoqulred a oharge 
of his own on the attached property by 
virtue of bis attachment but it is dear that 
he does nob. 

Mr. T. R. Ramaobandra Aiyar, also, 
argued that the plaintiff could not in any 
view be allowed to redeem without setting 
aside the Court-sale in the mortgage deoree 
and cited the reoenb deoision of the Privy 
Counoil in GanpatLalv. Bindbasini Prasad 
Narayan Singh (6). In that oa9e properby, 
whioh was the subjeob of a mortgage creat¬ 
ed by a father for an antecedent debt, had 
been brought to sale in a morbgage-suib to 
whioh the son was nob a party ; and the 
son afterwards filed a suib for redemption 
in whioh he did nob question the validiby 
of the mortgage or the deoree for sale in 
the mortga ge-suit but olaimed to redeem 

(6) (1920)47 Gal, 924-66 1.0. 274-47 I. A. 94 
(P.O.), 
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after the property had been brought to sale. 
In these oiroacastanoes it wa3 held that he 
oould not be allowed to redeem without 
setting aside the sale beoause, so long as 
the sale stood, the right to redeem was 
extinguished. I oan had no sufficient reason 
for refusing to apply that deoision to the 
present ease, in waiohalao the plaintiff is 
nob in a positioa toquasbion either the 
mortgage or the deoree for sale; but as I 
have already said, I think the plaintiff's 
ease fails on the broader grounds already 
mentioned. I do nob consider it necessary 
to disouss the effect of the reoent deoision 
axoopt in so far a3 it affects the present 
ease. 


The remaining points may be briefly deal 
with. Io was argued by Mr. Aoanta 
brishna Aiyar fpr the re3poQisat that th( 
Sling of Ersjuiioa Petition No. 31 of 1907 
oreabed a lis or ooatest bet veea the attach 
ing oreditor aad the juigmsat-dabbor 7tl 
defendant and that consequently the Is 
defendant to whom the 7oh defandan 
agreed to sell the attaohad properties afte 
the filing of the petition but before nobioi 
had been directed-to the 7bh defaadanb, wa 
bound by the ordsr for sale which wa 
eventually made. Now at the date of bh< 
filing of 6he execution petition the proper 
ties, as already held, were no longer unde 
attachment, and the execution pabitior 
asked for a fre3b attachment and sale. Il 
has never, so far as I know, bean held bh&l 
' a mere application for execution bv 
attachment and sale of the judgment, 
debtor a interest in the property specified 
in the petition, is the commeaoemeat ol 
the active prosecution of a contentions 

” ,ag . m "> Ioh a to immoveable 
* 18 dira3 ^ and speoifically io 
question, so as to make any alienation bs 

HAn , M g f2*‘i abtor under sec 

war! ® A M ‘j ak / IahB * Aiyar ’ 8 C3Q tentioai 
Z. *“ *“«l> ua al would b, 

2 as «*a fitiag of the Exe 

ISS? ,5? l !r“ WOU T ,db9 saffiliant to pre 
vent alienation. It app9ira 6o ^ 6 

SJ?”®? a * yth * thQ 

deoree-holder 3 right bo bring to sale an 
* 2 } *' a3 , b the judgment-debtor mighl 

thfma^fir 7 Vir J aa ot tha daari.»d« thai 

tflZa fiUa ® ter the execatioc 

—r t-:c rl «! nr l £ 

oontemplated J B . aaatioa 52. Thera is, il 


possible, even less foundation for the 
contention thab the defendants are barred 
by res judicata. When the 7db defendant 
the judgmaot-dabtor agreed to sell bo the 
1st defendant the property wa3 nob under 
attachment, and the 1st defendant acquired 
by virtue of tha contract a right which wa 9 
enforceable against tha 7th defendant and 
all claiming through him, including the 
auotion-purohaser of the 76h defendant’s 
interest in execution of the money daaree 
against him. In these circumstances the 
1st defendant cannot be held to have 
been represented by the 7th defendant in 
the execution proceedings whioh in no way 
affected his right to have the property 
conveyed bo him. 


i.ais judgment disposes of the plaintiff's 
claim with the exception ofa one-fourth 
share io items 1 aud 2 whioh the plaintiff 
aoquired by an independent title, as alleged 
by him in paragraph 9 of the plaint. Wa 
think he should be granted in the present 
amt a partition ctf this }bh interest a 3 
against the defendants in whom tha 
remaining three-fourths are vested. Ib ie 
alleged for tha defendants that, sinoe their 
purohase, they have redeemed aarbain 
mortgages on the items, and this faoh, if 
established, will have to be ooosiderad in 
working out the partition. Exoepb as 
regards ibam 3 1 and 2 the suit will ba 
dismissed. As regards items 1 and 2 thara 
will be a preliminary deoree for partition 
of the respective shares of the piaintiffsand 
de eudaubs. The plaintiff must Day the 1st 
defendant's oosbs throughout. The Memo¬ 
randum of objeotioos is dismissed. 

Saahaglri Aiyar, J. : -i agree. Xbia 
appea arises out of a suit for redemption. 

Th! n ,°« 8 f” °°a»plioabed. 

The Property in suit belonged 60 the 
seventh defendant in this ease and hi 8 
brothers who were known as Tharagans. 
Thera ware five mortgages on it. The 
firsb, saoond, third and the fifth, were in 
favour of one Subramauiam Ohatti. The 
foartih w*g to oqo l!ferav*n* Aivar 

*!*? F ?i ra .!; r . y . 18S4 ^ Wa ara only non- 
QQraad with bhig mortgage, 

on?' S B?m a kliaK f 189 d Wft3 ‘“stitated by 
one Rtmakrishna P a ttar against the 

d?s C Oourt A ^ 3n9y ia 6ha DUWrt Mm- 
I 8 A da .°raa was obtained 0 n it 

“fLJV 0quilly of redemption in the suit 
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records were then sent back—whether it 
was at the request of the decree-holder or 
by the Court svo motu does not appear,— 
to the Munsif’s Court. In that Court, 
proceedings were taken for rateable distri¬ 
bution and by April 1697, a sum of Be. 215 
and odd was realised. Subsequent applica¬ 
tions were made in that Court, odo in 1697, 
another in 1900 and so on, in order to beep 
the decree alive ; the last application was 
on the 5th March, 1907, in the Sub-Court 
and it expressly prays for an attachment, 
proclamation and sale of the property. 
This application was returned for amend¬ 
ment on a number of occasions. It was 
ultimately presented in a form which the 
Court considered proper on the 19th August, 
1907. Notice was then ordered to the 
judgment debtors. The 7th defendant 
filed various objections, one of them being 
that on the date of the application for 
attachment, the property was not hie. The 
objections were overruled and tbe property 
was sold on tbe 30th June, 1908. Tbe 
present plaintiff claims under tbe Court- 
sale. 

I shall now deal with the proceedings 
connected with the 4th mortgage. A suit 
was instituted on it in 1903. To this suit, 
the attaching creditor in tbe money decree 
was not a party. Tbe usual mortgage 
decree was passed and the property was 
sold in Ootober, 1905. One Bamakutti 
Nair became the purchaser. Two of tbe 
items were sold by him privately to 
Subvamaniam Cbetty. The 7th defen¬ 
dant in tbe present suit and one of 
tbe judgment-debtors purchased tbe other 
items. After tbe application for attach¬ 
ment and sale of theiprcperty in March, 
1907 he entered into an agreement with 
tbe 1st defendant to sell it to bim. This 
was on tbe 25th July, 1907. On this 
agreement a suit was instituted on the 23rd 
October, 1907, and the Court conveyed tbe 
property to the 1st defendant on tbe 2nd 
February, 1909, 

Tbe Subordinate Judgo on tbe first 
occasion held tba^tbe plaintiff was entitled 
to sue for redemption. An appeal 
was taken to this Court, and this Court 
reversed the decision and remitted tbe cbeb 
back to tbe Subordinate Judge for trial on 
tbe merits. He bad now given a decree for 
redemption. Tbe first defendant has pre¬ 
ferred this appeal. 

Mr. T. B. Bamaohandra Aiyar for the 
appellant has put forward the following 


contentions;—(1) that the sale to Baman 
Kutti in the mortgage suit put an end to 
the attachment in tbe money suit and that 
consequently tbe plaintiff acquired no title 
to the property ; (2) that as the fourth - 
mortgage was merged’, in the deoree tbe 
plaintiff is not entitled to sue for redemp¬ 
tion without setting aside the decree and 
tbe Court-sale following it ; (3) that the 
attaching creditor is not a necessary party 
to a mortgage Euit and has no right to ques¬ 
tion tbe proceedings connected! with ib; 
(4) that plaintiff by bis inaotion for a period 
of at leastnineyears bas abandoned the firsb 
attachment, that when the mortgage suit 
was instituted be bad no claim to be made • 
a party and that therefore the sale in the 
mortgage suit conferred a valid title and 
15) that even if tbe attaching creditor bad ». 
right to reopen tbe sale the auoticn-pur- 
cbaser under tbe money decree was not 
entitled to stand in bis shoes. 

I shall refer to the contentions of Mr. 
Anantbakrisbna Aiyar who appeared for the- 
respondents ns be contended that it would 
be unnecessary to consider the points 
raieed by tbe appellant if bis contentione- 
were upheld. The learned Vakil asked ue 
to bold that as tbe 7th defendant was a 
party to the proceedings which resulted in 
tbe Court-sale under tbe money decree, he 
and tbe first defendant who claimed title 
under bim were bound either by the 
principle of res judicata or by the doctrine 
of Us pendens and it was not open to the 
first defendant to question plaintiff's right 
to redeem. 

I am unable to accept this view. As 
regards, res judicata, on tbe facts I have 
mentioned, it is clear that tbe 7th defen¬ 
dant did not represent the 1st defendant in 
tbe execution proceedings. Before notice 
went to him be bad sgreed to sell tbe pro¬ 
perty to tbe 1st defendant. It was held in 
Savithri Arr.mal v. Romasami (7), Madan • 
v. Rebati (8) and Venkata Reddy v. 
Yellappa Chetty (9) that a person in whose 
favour an agreement to sell was executed, 
acquired such a right as would enable him to 
compel the purchaser with notice of the 
agreement to take tbe property subject to 
bis right. This principle receives support 
from the provisions of tbe Speoifio Belief 
Act, seotion 27 and from section 91 of the- 


|7) (1698) 8 M.L.J. 966. 

(8) 11916) 93 O.L.J. 116-84 l.O. 968-91 ,C.W.N. 

168. 

(9) (1916) 6 L.W 384-88 1.0, 107. 
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' Trusts Alt. Although section 54 of the 
Transfer of Property Act in terms eaaota 
that an agreement to sell does not 
convey any interest in the property, it 
seems well established that the person ia 
whose favour such an agreement isexeoub- 
ad has at least the right to oompel persons 
purchasing the property with notice of it 
to take it subjeot bo the possibility of his 
. light being perfected by a regular convey¬ 
ance. When notice went to 6he 7th 
defendant he was contesting the suit of 
the 1st defendant although he finally oon- 

• seated to a decree. In these oiroumstancea, 
the 7th defendant did not represent the 
1st defendant. The observations of bhe 
Judioial Committee in Mina Kumariv. 
.'Bijoy Singh (10) supports this view. 

On lii pendens, the broad question is 
'‘whether on the presentation of au applica¬ 
tion lor the sale of immoveable property 
"there arises a contentious prooeeding in 
which any right bo immoveable property 

• ifl direotly and speoifioally raised so as to 
attraot the provisions of aeotion 52 of the 
Transfer of Property Acb. I am not able 
"to take this view. No doubt, where after 
notice, objections are raised on the ground 

• that the property does not belong to the 
’.judgment-debtor, bhe prooeeding maybe 
-Maid to relate to a right in immoveable 

property direotly.and speoifioally. Till 
then, the application doss not in any way 
affeot that right. I hold that there is no 
■loroe in the contention that the purchase 
'-■by the 1st defendant was affeoted by the 
-dootrine of lis pendens. 

Now I shall deal wibh the oontenbions 

• of the learned Vakil for the appellant. On 
■ the question whether the attaching deoree 

older must be taken to have abandoned 
the attachment, I am of opinion that the 
•joontentmn is not well founded. Up to 

ioy7, thaaeeree-holderoerbainlyproseouted 

-nSiJrf'fir H -« ta i i90d moneys in bhe 
Diatnob Munsifs Court. In the subse¬ 
quent applications—bhere were at least 
three he always referred to bhe fact that 
.there was a firsb application (or attach- 

a907 h - ^ 1? 96 ° f th9 ‘WWwtfonB in 
-.1907, he distinctly stated that bhe pro- 

qbrty was attached in 1895. It is true 

that the application of 1895 was struck 

-TTaA a9 £ aB P° intad oa6 b ? Ayling and 
. Hannay, JJ„ ip Pettiyakkal Vattakke 

^ l0) (1 (p!qo c#1, "*■* I.O.^M-44 tU, in 


Pureyil Mullahi v. Marakkarakath 
Ahammad (11), bhe praotioe ia this 
presidency has been bo regard the order 
"striking off" as one made for statisbioal 
purposes; suoh orders do not ordinarily, 
put an end to bhe attachment. My ex¬ 
perience bobh at the bar and on the bench, 
is that these orders are never seriously 
considered as having bhe effeob of dismiss¬ 
ing an application prooerly made. Further, 
as was held in Mohamedsha Khan v. 
Sriniva3ulu (12), the mere faob that there is 
a new prayer for attachment] ia nob a 
ground for holding that the applicant 
intended to give up his rights under bhe 
original attachment. When one remembers 
that these applications are drafted by vakil’s 
alerks who have no idea of the principles 
governing execution, Courts should nob 
attach boo much importance to statements 
like the one contained in bhe present 
application. It will not be irrelevant in 
this oonneotiou to remark that it is a pity 
that such applications are inaoourately 
worded. It is largely due to the faot that 
under the rules made by the various High 
Courts the fee payable to a practitioner on 
an execution application is very inadequate. 
Judges spend more labour and time in dis¬ 
posing of these applications than in 
disposing of appeals andseoond appeals. If 
the remuneration ware more attractive, ib 
is very likely that praobibioners would 
bestow more time and oare in their pre¬ 
paration and thereby save bhe time of the 
Court. This is only by the way. I have 
made these remarks with a view to dis¬ 
suading Courbs from attaching undue 
importance bo statements like the one we 
are dealing wibh. It was contended by 
Mr. Rimaobfvndra Aiyar that this case is 
governed by bhei principle enunoiated by the 
Judioial Committee in Puddomonee Dossea 
v. Boy Muthooranath Chowdhry ( 1 ). The 
faoba are materially different. There the 
application was struok off after a long lapse 
of time daring whioh the applicant took no 
steps to enforce any of his remedies; and 
the fact that a new application was put in 
m whioh there was a prayer for attachment 
was considered as strengthening the in¬ 
ference that the petitioner Intended to give 
up bhe original application. Here there 
was aotive proseoution and oonstant re¬ 
newal of the application. I hold that them 
haa been do abandonment?. 

€11) (1914) M.W.N. 796-35 LO 90fl 

m (1903) la M.L.J. 331. ‘ • ’ 
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One other contention of Mr. Rama- 
cbandra Aiyar ^ith which I am unable 
to agree was that without setting aside a 
Court sale a suit for redemption is net 
maintainable. This contention was based 
largely upon the observations contained in 
Ganpat Lai v. Bindbasini Prasad Naroyan 
Singh (6). In that 0888 , a decree was 
passed against a father on a mortgage. 
Subseqnently the sons sued to redeem the 
property on the ground that they 
were not properly represented in the 
suit and that their rights of redemp¬ 
tion were not affected. Lord Monlton in 
delivering the judgment of the Judicial 
Committee, points out that a prayer for 
setting aside the sale was deliberately 
abandoned, that it was conceded in the 
oourts below that the debt for which the 
mortgage was executed was binding on the 
son and that the decree obtained on tbe 
mortgage could not be impeached on any 
of tbe grounds open to a Hindu son. On 
these facts and admissions, tbe Judioial 
Committee held that without setting aside 
tbe sale the plaintiffs were not entitled to 
redeem the property. The ratio decidendi 
of the deoision I take to be this. That as 
tbe father represented tbe sods and was 
competent in that capacity not only to part 
with bis interest bub also with tbe interests 
of bis sons, unless tbe sons could bring 
their claims within tbe principles recognised 
by Hindu law as enabling them to impeach 
such a transaction, they should not be 
allowed to redeem tbe property. I do not 
regard the decisions as holding that in all 
oaBes where a mortgage is merged in a 
deoree aDd sale follows on it, unless the 
sale is set aside, there can be no suit for 
redemption. This would out at the very 
roob of seotion 85 of tbe Transfer of 
Property Aot and Order 34, rule 1 of the 
present Code of Civil Procedure. 
Mr. Ramaohandra Aiyar did not hesitate to 
contend that even in tbe oase of puisne 
encumbrancers, if they are Dot madeparties 
to the suit, they oannot seek to redeem tbe 
property without seeking to set aside the 
sale. This view Is opposed to tbe deoision 
of the Judicial Committee in Matru Maly. 
Durga Kuntoat (13). In that case, a 
puisne encumbrancer brought a Buiton tbe 
ground that he was nob a party to the suit 
by the previous enoumbranoer, and a deoree 

(IS) (19)9) 42 All 864 -66 1. 0. 969-47 I.A, 71 
(P.O.). 
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iD bis favour was given. Tbe learned vakil > 
for the appellant tried to explain away the 
decision by saying that the point whether 
a suit for setting aside the sale should have 
been brought was not considered by the 
Judicial Committee. I do not think that 
this explanation is satisfactory. In TJmet 
Chunder Sircar v. Zahur Fatima (14) it 
was recognised by the Judicial Committee 
that without settirg aside a pale a suit for 
redemption caD be maintained. In the teeth 
of tbe language of section 85 of tbe Transfer 
of Property Act aDd of Order 34, rule 1, I 
find it impossible to bold that where a ) 
person bas &d interest in tbe property and I 
is Dot made a party to the suit on the j 
mortgage, be is nob entitled to ask for 
redemption without setting aside tbe sale. . 
Tbe decision of tbe Judicial Committee in 
Gan-pat Lai v. Bindbastni Prasad (6) must 
be restricted to tbe olass of cases where tbe 
law presumes a valid representation by tbe 
father of tbe interest cf his son. This 
would be clear frem a reference to Shec 
Shankar Ram v. Jaddo Kunwar (15). 

Mr. Ramacbandra Aiyar further contend¬ 
ed that a judioial sale puts an end to the 
attaobmeDt. There is tbe authority of the 
Caloutta High Court in Sashy Nath v. 
Surbanand Shaha (2), iD favour of thia 
contention. Tbe language of section 64 ; 
Code of Oivil Procedure, is also in his 
favour. That seotion provides that where 
there is an attaobment, a private purchaser 
of the property takes it subjeot to tbe result 
flowing from the attachment. Seotion 52 
of tbe Transfer of Property Aot by its laBb 
olause preserves the rights of a purchaser 
under the orders of the oourt. The pro¬ 
perty being the subject of litigation in court 
the law is jealous against a private aliena¬ 
tion of that property. That is tbe reason • 
for tbe rule contained in seotion 64 of the 
Code of Civil Procedure aDd that is the 
reason why under seotion 52 of the Transfer 
of Property Aot, orders of tbe court 
directing the sale are left unaffeoted. I am 
therefore inclined to agree with the view 
taken in 12 Caloutta on this question. 

The Dext ooDtention of the learned vakil i 
was that an attaobiDg oreditor is nob a 
neoessary party. There is some oonfliob of 
opinion on this question. On examining 

(14) (1890) 18 ObJ. 164-17 I.A. 901-6 Bar. 607 
(P.O.) 

(16) (1914) 36 All. 383-24 1,0. 604-41 I.A. 216 » 
(P.O.). 



18 gl CHAMIYAPPA THABAGAS ». BiHA IYEB (Seahagirl Aiy.r, J.) Madras 39 


the provisions of the Transfer of Property 
Aot relating to the rights conferred on the 
attaching creditor and contrasting them 
wifcb the provisions of the Code of Oivil 
Procedure relating to Ihe array of 
parties, it eeemB to me that there is 
no ground for holding that an attaching 
oreditor is a necessary party to a mortgage 
suib. Seotion 91 of the Transfer of Pro¬ 
perty Act enumerates the persons entitled 
to redeem. In the first two olau6es 
persons having an interest in the 
property are mentioned. The other 
olauses deal with those who have got a 
personal right to redeem. There is much 
force in the contention of Mr.Bamaohandra 
Aiyar that in the latter category of cases 
the right of redemption is given as an 
inoident to the enforcement of the right 
wbioh they possess to bring the property 
to sale. It is not an interest in property. 
Now if we turn to section 85 of the 
Transfer of Property Aot and to Order 34, 
rule 1, we find it laid down that all 
persons having an interest either in the 
mortgage security or in the right of 
redemption should be made parties. The 
language is nob “all persons who are 
entitled to redeem the mortgage property 
should be made parties.” Therefore while 
on the one band, the legislature enjoins 
that persons who have an interest in the 
property should bs before the Court in 
order that their independent rights to the 
property may be effeotually and 
completely determined, it does not insist 
that every person who may have a right} 
to the surplus sale proceeds should be 
before the Court. Under the sobeme of 
rateable distribution embodied in sec¬ 
tion 73 of the Code of Oivil Procedure, after 
paying the 1st mortgagee the subsequent 
enoumbranoefs are to be paid. And then 
nob only the abbaohing oreditor will be 
given a share in the surplus proceeds, 
but every person who before realisation 
has applied for exeoution will be entitle^ 
to it. Ib is thus clear that the attaching 
creditor is only the instrument by 
whioh the property is brought before 
the Oourb. He seoures no higher rights 
than any other money deoree-holder 
In the distribution of the assets. It seems 
to me therefore that an attaohlng oreditor 
u not a, necessary party. To this 
extent I respeotfully dissent from the 
'new taken in Venkataseetharmayya v, 
Venkataramayya (4), Kishen Lai v. Gharat 


Singh (W and LakhpatRoi v. Fokhrud- 
din il7). I may point out that in the two 
Allahabad cases, the point was not 
considered. Having regard totbe principle 
wbioh the Jndioial Committee have 
repeatedly recognised (vide Roghunath Das 
v. Sundar Das Khetri (18), and Mina 
Kvmati Bibiv. Bijoy Singh Dvdhvria (10), 
that an attacbibg oreditor secures no 
interest fcy Ihe foot of his attachment and 
having regard to the provisions of the law 
which I have examined, there is no ground 
in my opinion for bolding that an 
attaching creditor is on the same footing as 
a puisne encumbrancer. Further if we 
look at the obvious inconveniences wbioh 
a contrary view would land the parties in, 
I am Dotpreparedtobold that the legislature 
intendod to include an attaobing oreditor 
among the persons who have bd interest 
in the property. An attachment may be in 
a Munsifs Court, the subsequent mortgage 
suit may be in a Sub-Court. It would bo 
absurd to expect the mortgagee to enquire 
into the existence of attachments on this 
property before be institutes his suit. The 
title which an auction-pmobaser acquires 
under the mortgage deoree would bo 
exceedingly preoarious, if it subjects him 
to the necessity of acquainting himself with 
particulars regarding previous attachment. 
So far as I am aware, snob information 
oannot be easily gathered. When we 
remember that the Judioial Committee in 
a very recent oase [vide Tilakdhnri Lai v. 
Khtdan Lai (19)] after a very elaborate 
examination of the provisions of the 
Registration Aot have ootoe to the oonoln- 
sion that even registration is not notioe. I 
am not prepared to hold that an auotipn- 
puroha8er under a mortgage deoree is 
affeoted by the existence of a previous 
attaobment under a money deoree on the 
equity of redemption. 

This leads me to the ooDsideration of tho 
last question whether even granting that 
the attaohing oreditpr has an interestin 
the property, that interest was transmitted 
to the auotion-purohaser. I agree yvitb 
Mr. Ramaohandra Aiyar on this question 
also. What (he auotion purchaser 
aoquires is nob the right of the attaohlng 


(16) (1901) 28 All. in. 1800 A.W.N 914. 

(17) (1917) 89 All. B36-41 I.Q W l 9 0-16 A.L.a. 

(*8) (1916) 49 Oal. 79-84 1.0. 804-4U. A. 961 

(19) (1990) 48 Oal.1—071.0,485-471.A.989 (P.O.J, 
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oredibor, bub the righb, title and interest of 
the judgment-debtor. Ibis oommon know¬ 
ledge bhatbhe oertifioate of sale to an auobion- 
(purohaser under a money deoree stabedly 
refers only to the right, title and interest 
of the judgment-debtor. How does the 
oertifioate whioh is the basis of title of the 
auotion-purohaser oonvey to him the 
personal right whioh the judgment-oredi- 
tor had of redeeming the mortgage ? An 
auotion-purohaser takes ordinarily only 
the rights of tbejudgmenb debtor,andlfail 
to see how he oan olaim to stand in the 
shoes of the judgment-oreditor for pur¬ 
poses of enforoing the rights under seo- 
tion 91, olause (/) of the Transfer of 
Property Aot. Lakhpat Rai v. Fakhruddin 
(17). no doubt takes the contrary view : 
but I am unable to follow it for the 
reason given, Oar attention was drawn 
to Shanandachandra Pal v. Sri Nath 
Rat Chowdury (20), where a different 
view was taken. The learned Judges of 
the Calcutta High Court have not adverted 
to the aspect of the case whioh has 
influenced me in holding that nothing but 
the judgment-debtor’s right passes to the 
auotioo-purohaser; but their conclusion 
supports my view. I am therefore of 
opinion that the present plaintiff who is 
only an auction purchaser is not entitled to 
sue for redemption. I agree with the order 
proposed by the learned Chief Justice. 

Appeal allowed. 

(90) (1919) 17 O.W.N. 871-17 1.0. 432. 

AIR. 1921 Madras 40. 

Ayling and SaaHAGiRi Aiyar, jj. 

E . Venkatappacharyulu and others — 
Plaintiffs- Appellants 

v. 

Tirumalareddi Papireddi and others — 
Defendants-Respondents. 

Second Appeal No. 203 of 1919, decided 
on 22od October, 1920, from the deoree of 
theTempy. Sub-J..Guntur, in A.S. No. 152 
of 1915. 

(a) Qrant—lnam — No presumption exists in 
favour of only melvaram bring granted. 

There is no preemption in loam grants that it 
is the melvaram alone that is granted. 41 Mad. 
1012 and 37 M.L.J. 42, Poll. [P. 40, 0. 2 ] 

(b) Grant—Inam — Perpetual inam—Resump¬ 
tion by Government—Ryoltoari palta granted to 
Inamdar—0:cupancy rights of tenants are not 
defeated . 


Where the Government resumes a perpetual 
inam on whioh the tenants have acquired coon- 
panoy rights and grants a Ryotwari patta to the 
Inamdar, the tenant’s rights are not affected and 
the Inamdar oaonot ejeot them, 12 L.W. 676, 
Dissented from. 33 M.L J. 370 ; 28 M L J. 44 i 
9 Mad. 226 and 12 Mad. 422, Rif. [P. 42, 0. 2.] 

P. Narayanamurthi and B . Somayya — 
for Appellants. 

F. Ramadoss —for Respondents. 

Judgment:—Tbe Subordinate Judge 
has discussed the evidenoe at some length 
and in arriving at a finding he has allowed 
himself, not unnaturally, to be influenced 
by the decisions of thi9 Court laying down 
that the presumption in Inam grants is I 
thatitis the melvaram alonethat is granted, I 
The decisions he refers to have since been 
overruled by the Judioial Committee; 
vide Suryanarayana v. Patana (1), and 
Upadrashta Venkata Sastruln v. Divi 
Sitaramudu (2). We are therefore unable 
to aooept his finding. We must ask the 
Subordinate Judge to return a fresh finding, 
on issues 3 and 4, in the light of the 
observations contained in the judgments 
of the Judioial Committee. No fresh 
evidenoe will be taken. Finding is to be 
submitted within six weeks and seven 
days will be allowed for filing objections. 

The Additional Temporary Subordinate 
Judge of Guntur submitted the following 
finding:— 

As per remand order, I submit findings 
on the following issues 3 and 4:— 

“ (3) Whether the plaiatiffa are entitled to ejeot 
the defendants from the suit land 

"(4) Whether the defendants have ocoupanoy 
rights in the suit land.” 

2. Issue 3 relates to plaintiffs’ right to ejeot 
the defendants from suit land and issue 4 to 
defendants’ alleged rights of oooupanoy in the 
said land. 

3. Suit land is a minor inam cennted as sarva 
dumb ala, free of tax to one Elavarti Konorlu 
Aobarlu by a Zimindarni of Ohilakalurpet. The 
original tanad granting the inam has not been 
filed. Aooordmg to the decisions of the Judioial 
Committee in Surpanart/aia v. Patanna (1) and 
TJpairastha V*nka a Sustrulu v. Divi Sitara¬ 
mudu (2), oited in the order of remand, there is 
no presumption in inam grants that it is the 
melvaram alone that is granted. As stated on 
page 45 of the latter ose, there is no suoh pre¬ 
sumption that the grant does not inolude the 
kudivaram and that eaoh case must be judged on 
its own faots " aad in ord«r to ascertain the 

(1) (1918) 41 Mad.1012 — 48 1.0. 689-45 I.A. 209 

(PC). 

(2) (1920) 43 Mad. 166-61 1.0,304-46 1.4.123 

(P.O.). 
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•afieot of the grant in the present oase resort mast 
be had to the terms of the grant itself and to the 
-whole cironmslaooas bo far as they oan now be 
•ascertained. " Ween the case oame on for arga- 
menta lor the findings, unfortunately the appel¬ 
lants were unrepresented, as they did not appear 
by pleader, or in parson, though the respondents 
-ware represented by their vakil, who argaed for 
them. It has to be seen on all the facts and 
joiroamitanoes of this otae what the landlord and 
the tenants have proved, in reepsot of their 
respective pleas on issues 3 and 4. 


4. The facta establishjd in this oase have been 
set out in detail ia paragraphs 4 aud 5 of the 
.judgmemt,dated 3rd August, 1918. In the present 
<oase, the original sanad grantiog the mam has 
not been filed, fcease, Er. A., dated 1818 ehowe 
that even so long ago, toe suit land was leased to 
tenants. There is no reliable evidence that ever 
since the landlords have been cultivating the land. 
•On the other hand, the later lease*, Era. A 1, 
dated 1853, A i, dated 1874 and A-3, dated 1883 
ahow that sait land was being leased out and as 
Bhownin paragraph 4 of the former judgment 
defendant's family have been in continuous posses- 
aion ol suit inam Jot over GO years at letst, amoe 
dated 1853 and nooe ol these leases oon- 
taioa any oUuia lor surrender of the land bv the 
•end ol the lease period. On the other hind, Er. B 
shows that in 1903. when a prior iiamaar m.de a 
demand on the tenants asking them to take fresh 

'-^ l |'!i by f, d * y8,0h99t#t8d ,lut oa default, she 
.would collect rent ol the land aooording to sari, 

■but msdeno claim that she would ejeot them. 

Son U a T wou,d h *» 8 ol®imede»io- 

tho 'fll h8 i ,BDd ord8 had * right t0 8 i 80 ‘- Th8se at8 
°' ro i a, ““®n“e8 on wbioh the tenants 

K ap r‘° ‘ h9,t all9g8< * °f eooupaaoy 

the an n Mi >d ‘.- Th u °“ ly °' toamst ®Qoe in favour ol 

tSX! ‘."“Vl 1 ' ‘ h9fent h88not been uniform 

• V«iJtion h 8 .. Ba *’‘ S8h0WQ 10 P»tagt»ph 5. this 

landlord h » ° a "* ja b90Q iQ UTOac 01 lh8 
Oiroomft' R9apood8n * 8 pl«»d that the single 

Z*TZ \." oa,d ao ‘ p ‘ 07 ° th8 J8ndl - d ’ 8 

I find “. b ? 78 8ifoom ’‘«088 on ie.aes 3. 

rioht P |,,n f |ff * h»ve not proved their 

« t0 -^ 80t th8 d8 f 8t *dante from the suit land • 

their onni? 110 * ‘ b l* d8,8ndanta have established 
their ooaupanoy right. i 0 the suit land. 

th ,! r0t “ rQ 0f fcba fiQdiQ gs Of the 

ihrst 10 ' l ' ,80oDri da,i,arod 

In J Aff de r m fc 0nt aoo0pb the finding. 

■In effeoo ifi cornea to this. the Ioam waa 

.granted before 1800 by a Zamiodar; it waa 

a perpetual graoo: whether there were 

want inn 1 !- . b ° * a “ d a " tha fc ^ ma of the 
- grant ia not dear ; but there oan hardly ha 

was d io b 4h ha6 89 6Mly 89 1818 tha ,and 
from ?j ba ° 00 “pa°oy Of tananta. and 

!Wn5L 1853 0 tho P rfl86n b defendants 

dioa6 h n 9 T T th ® Uofc9 ati9t0d fa y Subor- 

<d aw the1 g ; “ d 00 fai8 ^“olasiona. we 

•Oommio!: 0 ' 8 . 1100 bha6 bafora b be Inam 

.2nTnt^ i88 , aaaE ^ in I860, the 
^ ta had MWlfed a right of oooupanoy! 

2931 M/6 


The Subordinate Judge holds that they 
continued to enjoy the right down to the 
year 1912, wheo the Government granted 
a ryotwari patba to the plaintiff in 
respect of the land. It should be stated 
that in Ex. F issued by the Inam Gom- 
miasioner, there was a olauae to this 
effect ; 

This inam is tax-free, and confirmed 
for two lives only, but it is not otherwise 
transferable; and on the expirabion of the 
limited term abovementionad it will lapse 
bo the estate.” 

On bh^ expiry of the two lives without 
direct lineal deaoepdaots, the Government 
issued the ryotwari patta in favour of the 
plaintiff, who waa the nearest reversioner 
to the last male bolder; we are dear that 
the plaintiff should aot be regarded aa a 
stranger. The grant to him has the same 
effeob as if it were made to the last male 
holder, 

Now the question is whether the plaint¬ 
iff is entitled to ejeot the defendants. The 
argument strongly pressed before us related 
to the effaot of the grant of the ryotwari 
patba by Government. Reliance was placed 
on the judgment of Sadasiva Aiyar, J., 
in Subbrammia Ayyar v. Onnappa 
Koundan (3), for the proposition that 
the grant of the ryotwari patba put an and 
to the oooupanoy right of the defendant. 
Before examining the oase oited, we shall 
aonsider the principle underlying this 
proposition. 

There oan be no doubt that the right 
wbioh an oooupanoy ryot has ia an inberest 
in property. If that is so, ordinarily that 
right cannot be put an end to by a person 
holding a oo-ordinate interest io that 
property, or by those who aoquira or 
resume such right. Neither the person to 
whom the right of bhe landlord passes, nor 
the person who acquires the tenant’s righb 
oan voluntarily terminate bha righb of bha 
other, nor the fact that the Government 
standing in the shoes of the landlord 
purported to grant a ryotwari patba oan 
make any difference. What bha Govern¬ 
ment resumed and oould have resumed is 
only the righb of the Inamdar. They had 
given him the option in I860, to oonverb 
,ab0 a L fr00 - ho,d ' Io oasa he 

Lc L1 h . 0X9r ? l8e 6ha opfc!on ’ tha ? Promised 

as a matter of grace, to oondinue bha inam 
0) »9JW 39M.C,.J.6i9-61 1.0. 597-19 L.W. 
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to two more lives. Neitber the act of 
resumption, Dor Ibe premise to continue 
the inam /or two lives effect iD any way 
the rights o/ the tenants. The Govern¬ 
ment never purported to resume that 
right. By Act VIII of 1868, the 
Government removed the miscorception 
which was widely entertained that the 
grant of an inam patta by the Government 
affected the rights of tenants or of third 
parties. That declaration of policy is 
equally applicable to the present case and is 
iD accordance with the first principles 
of jurisprudence. In exercising the rights 
of resumption as against a part-owner of a 
land, the iesumer cannot interfere with the 
rights of the other part-owner. In con¬ 
tinuing as a matter of grace the inam for 
two more lives and in subsequently resum¬ 
ing the inam, the Government could not 
and did not terminate or resume the rights 
possessed by the tenants. 

Now, as regards the deoieioD quoted, 
Mr. Justice Spencer, the other learned Judge, 
based his conclusion on facts. Sadasiva 
Aiyar, J., found that the tenants were not 
on the land when the grant was made, but 
that they acquired rights of ocoupancy 
subsequently. There may be oases where 
the acquisition by prescription of rights of 
oooupanoy will be terminated by the 
resumption of the inam. For example, if 
the grant waB for a fixed period or for 
specified life or lives, then the acquisition 
of an adverse interest in the property may 
not afieot the right of the graDtor who is 
entitled to the property on the termination 
of the life, or at the end of the period. The 
intermediate acquisition of prescriptive 
rights oould not prejudice bis paramount 
rights. Examples of this kind are to be found 
in the acquisition by prescription against 
widows and other life estate owners. Swa- 
minatha Mudali v. Saravana Mudali (4) 
is an illustration in point. In that oaee, 
there was a grant for 99 years. It was 
held that the acquisition of ocoupanoy 
rights during that period did not affeot the 
rights of the Government, when it sought 
to resume the land at the end of the period. 
This oa?e does not support the proposition 
for which Sadasiva Aiyar, J., quoted it. 
Eattikudur Narain Rao v. Andar Sayad 
Abbas Sahib (5) another of the oases, whioh 
the learned Judge relied on proceeded on 


(4) (1917)83 M.L.J. 370-40 1,0.681, 

(6) (1915) 38 M.L.J. 44-27 I.O. 786, 


the principle, that the provisions of 
section 116 of the Evidence Act, can in 
certain cases be also applied conversely. 
We do Dot think that An,mu v. Ramakishna' 
Sastu (6) aDd Subbaioya v. Enshnoppa *7} 
enunciate any principle derogatory of the 
rights of persons against wbcm no resump¬ 
tion was in terms made or indicated, 
Therefore, if Sadasiva Aijar, J., intended 
to lay down that in all cates cf prescrip¬ 
tion, even when the owner of the property. 
iD respect of which the adverse holding 
takes effect, is the absolute grantee of the' 
inam and that iD all cates, where there is 
a resumption of the iram bj Government J 
andtfce issue of a rjotwari patta, tberights 
of the tenants are wiped out. we are ' 
UDable respeotfully. to accept the proposi¬ 
tion. 

Moreover, in the recent Privy Council' 
decision in Selurolnom Aiyar v. Venkata- 
chela Gotivdan (8), tbeir Lordships of the 
Judicial Committee held that it is possible 
to acquire even against a ryotwari pattadar 
rights of occupancy. It therefore dees not 
necessarily follow that the Government by 
granting such a patta intended to put aD 
end to the rights of tenants already existing, 

We are of opinion that the faot that the 
plaintiff obtained from Government a 
ryotwari patta did not enable him to ejeot 
the defendants. In this view, the Second 
Appeal fails and is dismissed with coats. 

Appeal dismissed. 


(6) (1878-80) 7 Mad. 336. 

(7) (1889) 13 Mad. 433. 

(8) (1930) 43 Mad. 667-66 I.O. 117-47 I.A. 

76 (P.O.), 
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Wallis, g.j., and Sadasiva Aiyar, j. 

( Davood ) Mohideen Rowther —2nd Defen¬ 
dant—Appellant 

v. 

Jayarama Aiyar and another —Plaintiff 
and 1st Defendant'EespoDdents. 

Appeal No. 375 of 1919, deoided on 1st 
Ootober 1920, from the decree of the Sub- 
J., TaDjore, in 0. S. No. 2 of 1919. 

• Trantftr of Property Aef, 8. 108 ';)— Lessee 
tub-leasing for the period and the tent of hie lease — 
Lessee not put in possession— Lessee is not entitled- 
to mesne profits or damoges against trespasser. 

Plaintifl obtained a Uaee aDd on tbe same day 
sub let the lands lor the same period and lor the 
game rent. But plaintifl did not get possession oi 
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(be lands which were in the possession of trespass- 
era* Plaintiff soed the trespassers lor possession 
and mesne profits. 

Held, ptr Wallis, C the plaintiff was not 
entitled to reoovec the aotual possession and enjoy¬ 
ment of the land together with compensation lor 
the deprivation of such possession and enjoyment 
in the shape ol mesne profits. It is not the plaint¬ 
iff, bat his lessees who are entitled to suob posses¬ 
sion and mesne profits. (91 Mid. 988 : 19 M.L.J. 
347; 39 Mad. 1049 and 18 All. 440 Foil.) He 
might have recovered damages lor loss ol rent as 
lessor, owiDg to the defendants having trespassed 
on the lands and prevented him Irom giving his 
lessee possession, il be bad in laot sustained aoy 
saoh damages, [P. 44, C. 9.] 

Per 8adasita ^iyar t /.—Where the lessee is not 
pot into possession, the lessor is entitled to obtain 
a deoree (or kbas possession against a stranger 
trespasser. (99 M.L.J, 993. Foil.) But the plain¬ 
tiff is in his own primary right entitled only to 
formal possession and it is in bis eeoondary right 
arising oat ol his obligation to put bis lessee in 
aotual possession that he is awarded aotual posses¬ 
sion. Under bis primiry right to lormal posses¬ 
sion, he ie entitled only to olaim as damages the 
loss of rent (il any ) arising from the injury caused 
to that primary right by the defendant’s trespass 
beoauBo the plaintiff’s lessee was not bound to pay 
renl till he got possession and the plaintiff would 
(if ho lost anything) be losing his rente only 
daring the defendant’s trespass. The plaintiff is 
not entitled to olaim the net mesoe profits, The 
answer to ihe question whether he is entitled to 
claim damages in the ehape of rents lost will 
depend on whether he baa really ioourred damages 
IP • be ebft P« of *ents lost Observations of 
Bandars Aiy.r, i„ 19 n M.W.N. 669 Denied 
from, [P, 46, 0. 9.] 

8. Kuppuswami Aiyar —for Appellant. 

4, Krishnaswami Aiyar, E. Vinayaka 
Bao and T. P. Kalyanaraman —for Res¬ 
pondents. 


Wallis, C.J.:-—The plaintiff in this oai 
on the 6th Deoember, 1917 took the an 

and other lands on lease from the 1 
defendant under a rental agreement Ex. 
for feu. years from the 35th Deoembe 
jai7, at an annual rent of R 3 400 and c 

thesame day Venkataohella and Ponnt 

awami Mnthlriyan took the same lane 
rom the plaintiff for the same term and i 
the same rent under Ex. V which ie style 

I,*®'°. f ® Qb - ,M8e and contains a stipule 
won that they would themselves taka n n , 
session of the lands and enjoy them Th 

8 Ui n iamf did ° btaiD P088ei>lli0Q> 0(th 
“il" n . da an< * bought this suit to reoove 
POBaeseion and mesne profits of them frot 

0 m P0 W<m fit the suit lands ai 


trespassers and passed a dsoree for pos- 
sessioD against all the defendants and for 
Rs. 350 for past mesne profits and 
Rs. 549 for proportionate oosts against 
the 2nd defendant and directed an enquiry 
as to future mesne profits from the date of 
suit until payment. There was a like 
decree against the 3rd and 4th defendants 
in respeoi of the lands in their occupation, 
The 2nd defendant alone has appealed. On 
the question of fact we see no reason to 
differ from the finding of the Subordinate 
Judge thab the possession of thd 2nd de¬ 
fendant was that of a trespasser. The- 
lands in question had been leased for 
three years not to him but to his brother- 
in-law, and his case in bis written state¬ 
ment thab he paid Rs. 200 to the first 
defendant who promised to execute a 
registered lease in his favour for another 
two years has not been proved. x\s the. 
Subordinate Judge has pointed out, there 
is a variance between the written state¬ 
ment and his evidenoe whioh was that he 
obtained the lands in the first instanoa 
under a oral lease for five years. This 
evidenoe the Subordinate Judge has dis¬ 
believed and we see no reason to differ 
from him. 


--u^„urui, uuu luj^ucuauu 

question wbebher the plaintiff ia entitled 
to mesne profits against the 2nd defendant, 
in spite of the faot that he has transferred 
the whole of his term to Venkataohella and 
Poonuswami under Ex. V. It is opposed 
to general principles to allow one person 
to sue for what belongs to another or for 
damages sustained by another and any 
departure from these principles would iu 
my opinion be sure to lead to undesirable 
oomplioations. Rules 78 and 79 in Dioey’s 
Parties to an Action op. 324 and 330 are 
a3 follows: Rule 78—No one oan bring 
an aotion for any injury whioh is not an 
injury to himself." Rule 79—"The person 
who sustains an injury is the person to 
bring an aotion for the injury against the 
wrong-doer." This is the foundation of 
the English rale whioh was applied in 
Eamanathan Che tty y. PuUkutti Servai (1) 

T- Nam Z udri v. Secretary of 
State (2) and in earlier oases in India that 

a essor is nob entitled bo sue a trespasser 

n/rindT ^ 100 ^ 0108110 profit * for 
period during whioh the tenant's term ia 


(I) (1898) 91 Mtff, 988 —ft w r j to* 
(3) (1908) 19 SSJJiK “ iM# Ul ' 
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outstanding. That this rule applies 
equally to India was shown by Sir John 
Edge, Q.J., in SUa Ram v. Ram Lai (3) 
with the oonourrenoe of four Judges of 
that Court: 

I l" The principle it appears to me, mast be the 
3ame all the world ever, aad oertaiaiy mast be 
the same in India as 10 England. Taat pnaoiple 
is that where a mia, wbetbee me owaer or 
merely the tenant, creates a tenaaoy under him 
whioh entitles the tenant to the delusive use of 
the land or of the bouse, as it may be, tbe mm 
oreating the tenancy cannot have any right to 
actual possession, unless he has by tbe lease or 
by agreement with his tenant, reserved to himself 
a right to re-enter and taka possession. He has of 
course a right by due process of law. if tbe (aota 
arise, to have the tenaaoy created by him deter¬ 
mined and his .tenant ejected ; but so long as the 
tenant is entitled to possession, the landlord 
cannot be entitled to possession. That right to 
possession he has parted with by the creation of 
the tenancy. It is no new proposition of law, and 
the application of that proposition of law, which 
I believe to be oorreot, does not introduce into 
India any new system either of law or of proce¬ 
dure. A landlord whose title is denied by his 
tenant has got a right to have the tenancy deter¬ 
mined. A landlord whose title is questioned by 
any one ehe than the tenant has got a right to a 
declaration under section 4 3 of the Bpsoifio Relief 
Aot;aod if any one enters on the receipt of tbe rent 
and profits of the land and takas from bis tenants 
the rents whioh were due to him, he is entitled 
against suoh person, not only to a declaratory 
deoree declaring bis title and that the other parson 
has no title, but to a deoree putting him iuto pos¬ 
session, that is, what is kaowa as formal posses¬ 
sion B9 oontra-distioguished from actual or khas 
possession cf the lands as against the person 
wrongfully taking the rents and profits to whioh 
he tbe landlord is entitled." 

This case was followed in Thiruvengada 
Sonan v. Venkatachella Konan (4) bo 
whioh my learned brother was a party in 
preferenoe to the observations of Sundara 
Aiyar, J , in Ambalavana Chetti v. Singa- 
ravelu Udayar (5) whioh had been treated 
insome oases not included in theauthorised 
reports as affording sufficient ground for 
refusing to aooept the law as laid down by 
Subramania Aiyar and Benson, JJ„ in 
Ramanatha GHetty v. Pulikuti Servai (I , 
These observations of Sundara Aiyar, J, 
whioh were made with reference to the 
question whether the possession of a tres¬ 
passer is adverse to the landlord as well as 
the tenant, did nob take account of the 
different sorts of possession to whioh 
the landlord and the tenant are entitled 
during the pendency of tbe term 

(3) (1896) 18 411 440-1896 A.W.N. 163 (P B,). 

(4) (1916) 39 Mad. 1042-32 ,G. 198-30 M.L.J. 
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as explained by Sir John E3ge in Sita 
Ram v. Ram Lai (3) whioh unfortunately 
was not brought to the learned Judge’s 
notice. Tbey were nob concurred in by 
Abiur Rahim, J., who was sitting with him 
and in my opinion they show no 
sufficient reason for differing from Rama* 
nadhan Chetti v. Puhkutti Servai (1). 

In that and in other oases to which I 
have referred, the landlord has fulfilled his 
duty of putting the teaaQt in possession 
before the date of the trespass, whereas 
here he has been prevented from doing so 
by the trespass. Tdab, however, does not 
in my opinion give the plaintiff a right to 
recover the possession and enjoyment of 
the land, khas possession as it is oalled in 
Northern India, together with compensa¬ 
tion for the deprivation of suoh possession 
and enjoyment in the shape of mesne 
profits. It is nob the plaintiff, bub his 
lessees, Vankataohella and Ponnuswami 
who are entitled to such possession and 
mesne profits. 

As regards possession, it seems to me that 
tbe most the plaintiff could be entitled 
to would be, if he bad impleaded his lessees, 
to get a decree direoting possession to be 
given bo thorn. If Bissessuri Debea v. 
Baroda Kanta Roy Chowdhury (6) went 
further I agree with Subrahmania Aiyar 
and Benson, J J. in Ramanadhan v. Pulikutti 
Servai (1) that it should not be followed. 

Toe 2nd defendant has not appealed in 
the present case against the deoree for 
possession, nodoubb beoauseib would avail 
him nothing as the time for whioh he 
claimed to hold has expired, but it has 
been necessary to consider the sort of 
possession to whioh the plaintiff would be 
entitled on the faobs, as in my opinion be 
oould only olaim mesne profits as 
damages for tbe defendants' trespass if he 
was entitled to possession and enjoyment 
or khas possession and he would not be 
entitled to olaim suoh mesne profits when 
bis lessee was tbe person entitled bo suoh 
possession. He might, I think, have 
recovered damages for loss of rent 
as lessor owing to the defendants having 
trespassed on the lands and prevented him 
from giving his lessee possession, if he had 
in faot sustained any suoh damages, but 
in the present oase be has nob, as the 
effeot of the trespass in this case was to 
relieve him from liability to pay rent bo 


(6) (1889) 10 Oftl. 1076. 
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his lessor to the same extent to whioh he 
beoa'me disentitled to reoover it from hie 
lessee. I agree with the order proposed 
by my learned brother. 

Sadasiva Aiyar,J.:—This is an appeal 
from the judgment of the Subordinate 
Judge of Taojore in a suit broughb by the 
plaintiff, a lessee of tbe suit lands for a 
term of four years, who demised the whole 
of his term to third parties to, reoover 
possession and mesne profits from tbe 
defendants (2 to 4) who, he says, trespassed 
on this property. The plaintiff Buooeeded in 
the lower Court. The seoond defendant is 
the appellant before us. The facts appear 
to be that the seoond defendant’s brother- 
in-law held this property on a three years’ 
lease from the first defendant, the plaint¬ 
iff's lessor. The defendant’s oase is that 
they held it not on a three years’ lease bub 
on a five years’ lease, at any rate, that they 
beoatmypntitled in some manner or other 
to remain in possession for five years. I 
agree with the Subordinate Judge that it is 
nob shown and I see no reason for differing 
from bis finding that the defendants were 
only entitled to remain in possession for 
three years and that their right bo posses¬ 
sion expired before the oommenoemenb of 
the present lease, that is before the 
15th December, 1917. 


Mr. Kuppuswami Aiyar contended the 
having demised the whole of his term, 6h 
P aintiff had no right under the Transfe 
of Lroperty Aob to sue for possession an 
mesne profits but that a suit should hav 
been brought by his demisees. Seotion 10 
yj , tb ® Transfer of Property Aob say 
that tbe lessee (the plaintiff in this case 
may transfer absolutely or by way c 
mortgage or sub-lease the whole or any pa, 
of his interest in the properby, and an 
transferee of suoh interest or parb ma 
again transfer it. The lessee shall noi 

fcran8fer ' oea8e * 
be subject to any of the liabilities attaobin 

? 9e 'j Tb ® re,ore - lessee her 
22 *?*?/!? hia obligations to th 

Srnrlit ,end £!? (h - 8 6880r) * n 8 P ita 0{ 

complete sub-demise of the lessee’s interest 
Therefore he is in tbe position of a lease 

oader section 105 whioh says that " a leas. 
oUmmoveab! 0 property is a transfer of I 

Stain time 7 BU Pr ° P0rfc . y ' made * 
oeruain tune, express or implied, or ir 

perpetuity, b oonsideration of a price paic 

'll™***' a ^are P of crops 
service or any other-thing of value, do be 


rendered periodioally or on speoified 
oooasions to tbe transferor or by the trans¬ 
feree, who aooepts the transfer on suoh 
terms.” Thus, though the plaintiff is the 
lessee under tbe first defendant, he is 
himself in the position of a lessor so far as 
the third parties to whom he has sub-let 
the lands during the four yearB be¬ 
tween 15th December, 1917 and 15th 
Deoember, 1921 are oonoerned. In 
Somiammal v. Velliya Sethurayan (7) ; . 
Hannay, J. and myself held that a landlord 
though he has given a lease to a third 
person, was entitled, for the purpose of 
putting bis lessee into possession, to main¬ 
tain a suit to eject a trespasser and that 
the defendant in suoh a suit could suooeod 
only if he showed that the plaintiff or his 
lessee had no right to possession beoausa 
the defendant was himself entitled to 
possession either through a title paramount 
to the plaintiffs or derived from the plaintiff- 
or his lessee or because the lessee was 
unwilling that the plaintiff should get 
possession dnriDg the term of the lease. 
The question whether the plaintiff, in suoh, 
a oase if he is awarded possession, is entitled 
also to reoover damages against the 
trespasser and what the basis is on whioh 
the damages should be allowed to him were 
nob deoided in Somiammal v. Velliya 
Sethurayan (7). In Tiruvengada Konan v. 
Venkatachella Konan (4), Napier, J. and 
myself held that if the lessee had been put 
in possession and wsb then dispossessed by. 
a stranger, the lessor suing the trespasser 
during the ourrenoy of the lease term, oould 
only get formal possession and that be 
oould nob geb any damages againBt the 
trespasser beoause it is the lessee who was- 
entitled to geb the mesne profits of the 
land during the ourrenoy of the term and 
the lessor oould sustain no peouniary 
damages as he had pub his lessees into 
possession and his olaim for rent against, 
the lessee had nob therefore been affeobed 
by the stranger's trespass. Napier, J. and 
myself were not inolined to adopb the 
rather too broad view of the lessor’s righta 
indicated in oertain passages in the 
judgment of Sundara Aiyar, J. i Q dmbala - 
vana Chetty y. Smgaravelu Udayar (5). In 

v - Euili Ohekkutti 
ft*#" Oldfield and Phillips, JJ„ 
held that the landlord w as entitled to- 

1,1,19 !8 "(»») B,w!aiS: w - 

(8) (1917) M.W.N, 889-89 1.0.486-6 L.W. 830,. 
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maintain a suit for possession against a 
trespasser when there was no oollusion 
between the tenant and t-be trespasser 
though the tenant was unwilling to join 
as co-plaintiff. 

In the present case, the strangers who 
are the plaintiff's lessees, did not obtain 
possession and the principle of the deoision 
in Somiammal v. Velliya Sethurayan (7) 
if applied, jusitfies the deoree for Khas 
possession granted by the lower Court in 
plaintiff's favour. I might add that the 
second defendant has not appealed against 
the deoree awarding compensation of the 
lands in seoonddefendant's possessiontothe 
plaintiff and he gave up possession of the 
lands in December, 1919, about the time 
■when he filed this appeal. The defendants 
3 and 4 who were in possession of a • 
portion of the plaint lands have al30 not 
appealed against the deoree in the plain¬ 
tiff's favour for the possession of the laods 
in their enjoyment. While it may be 
that, on principle, the deoisions in 
Ramanathan Chetty v, Palikutti Servai (1) 
and Krishnan Nambudri v, Secretary of 
State (2) are entitled to more weight than 
Sundara Aiyar, J., was inclined to give to 
them in his elaborate judgment in 4m&n- 
lavart Chetty v. Singaravelu Udayar (5» I 
think it is better to adhere to the current of 
the later deoisions of this Court from 1912 
onwards and to hold that where the lessee 
was not put into possession, the lessor 
was entitled to obtain a deoreef or khas 
possession against a stranger trespasser. 

As I said, however that question is not 
directly before us in this appeal, as the 
appellant baa not appealed against the 
deoree bo far as it awarded possession to 
the plaintiff respondent. His appeal is 
directed to the award of mesne profits past 
and future and to the award of costs to the 
plaintiff and bo the disallowance of his 
(seoond defendant’s) costs. 

In the first place, I wish to remark that 
where a landlord brings a suit for khas 
possession, the Court would do will to 
direct him to make his lessee a party to 
the suit and if the lessee does not agree 
to be a oo-plainfciff to make him a defendant 
along with the trespasser, so that all 
questions might be completely decided in 
the suit. I think it is better to adhere to 
the current of the later deoisions of fchia 
court from 1912 onwards. It seems to me 
again that when the landlord is decreed 
» for khas possession in the oase where his 


lessee never obtained possession, fche 
plaintiff is in his own primary right 
entitled only to formal possession and ibis 
in his secondary right arising out of his 
obligation to pub his lessee in actual 
possession that he is awarded actual 
possession. Under his primary right to 
formal possession, he is entitled only to 
olaim as damages the loss of rent (if any) 
arising from the injury caused to that 
primary right by the defendant’s trespass, 
beoause the plaintiff’s lessee was nob bound 
to pay rent till he got possession and the 
plaintiff would (if he lost anything) be 
losing his rents only during the defen¬ 
dant’s trespass. I would therefore hold 
that the plaintiff is not entitled to 
olaim the net mesne profits. Is he 
entitled bo olaim damages in the shape of 
rents lost? The answer will depend on 
whether he has reallv incurred damages in 
the shape of rents lost. The trespass of 
defendants 2, 3 and 4 deprived not only the 
plaintiff of formal possession but also the 
first defendant the plaintiff’s lessor of suoh 
possession. No doubt, the plaintiff would 
have been entitled to recover rent from his 
sub-lessees if the defendants I to 4 did not 
commit the trespass and had allowed the 
plaintiff’s sub-lessees to take possession. 
In that oase, the amount of such rent 
might, in reason be awarded to him if he 
really incurred pecuniary loss by depriva¬ 
tion of that rent. (Rant alone was allowed 
as damages against trespassers bo the lessor 
plaintiff in A. S. No. 6 of 1920 deoided by 
this Benoh recently.) But thefaobsof this 
oa9e are rather peculiar. The plaintiff 
himself would have been obliged to pay to 
the first defendant the same rent which he 
was entitled to obtain from his sub lessees 
from the date on which his sub lessees 
took possession of the lands from the 
trespassers, an obligation from which he 
has been freed through the trespass of the 
defendants 2 to 4 which gave rise to his 
cause of action against them to sue for 
possession. Prior bo the date of recovery 
of possession from the trespassers the 
plaintiff was nob bound to pay rent to the 
first defeadant nor was he entitled to 
reoover anything from the plaiotiff’s own 
lessees. Hence, the plaintiff himself 
personally has reaHy lost nothing pecuni¬ 
arily and it is the first defendant who has 
lost his rents and it is the plaintiff's lessees 
who have lo3b the difference (if any) 
between the neb mesne profile and the 
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rent. As regards the measure of damages 
in saob oases, Ritan Lai says (Law of 
Torts, sixth edition, p. 317). 

"The danngss will very oomidsrably, aooordiag 
to the plaintiff's interests in the land. Tais is 
obviously jast both to prevent the plaintiff getting 
extravagant reo^mpease when hie iaterest is on 
the point of expiring, or very remote, and to 
prevent the defendant being forced to pay (or the 
same damage several times over. The same aot 
may give rise to different iojnriea, Toe tenant 
may sue for the injuries to hie possession and ths 
landlord for the iojnriea to his reversion,” 

And so where several persons are entitled 
in suooession, as tenant for life, in tail, in 
fee, eaoh can only reooverdamagasoomman- 
surate to the injury doae to their respective 
estates. Waile I fsel bound not to depart 
from the later precedents of this Court on 
the question of the lessor-plaintiff's right 
to sue trespassers in ejeabment under a 
-certain state of faote, I do not feel bound 
to go further and to bold that he is 
•entitled to olaim the damages which 
•either the first defendant (plaintiff’s les¬ 
sor) or the third parties (plaintiff’s 
'lessees) may be entitled to reoover from 
the trespassers. I hold therefore that the 
plaintiff has sustained no peouoiary dama¬ 
ges and oan reoover neither rent nor mesne 
profits as damages. 

In the resalt, the lower Court's dsoree 
would have to be modified by disatlowing 
Bs. 350 awarded against the 2nd defendant 
for past mesne profits, by allowing pro¬ 
portionate oosts to the plaintiff against 
the 2nd defendant oa a fresh oaloulation 
•entitled by suoh disallowanoe and by 
•omitting the direation for enquiries about 
fature mesne profits. In this appeal, the 
parties will bear and reoeive proportionate 
-oosts aooordiag to suooess and failure, the 

; eoond defendant (appeUant) having added 

o???#* * 09 ° lha apD8al Potion suoh 
as oredn for a sam of Bi 200 falsely alleged 

SrttataS hm baan sl?,na = d »° «» 
Memorandum of objeotlons dismissed, 

Decree modified . 
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Oldfield and Seshaqiri Aiyar, jj. 

J. V. V.mnisami Thsoar and others — 
Defendants-Appellants 

v. 

J. V, R. Ghellasami Thevir and others — 
Plaintiffs and Defendants-Raspondents. 

Saaond Appeal N>. 953 of 1917, deoided 
on 16th Miroh, 1930, from the daarea of 
the Tempry. Sub J., Sivaganga, in A. S. 
No. 141 of 1916. 

(a) Madras Estates Land A -t (I of 1933). S. 3 
(5i—O'isr uiiir, nui not be set asids within l 
V»ar uni,r Limitation Ait, Art. 14, 

8. 3 (5) suggests thai ths order of ths Collector 
is a temporary oie. No fiislity is given to ths 
ordst in oase a Oivil Cmrt doss not settle tbs 
question. Toe Golleoioc’s dsoisioa will bj ipei 
ta'.lo vacated wheaever a Oivil Court pronounces 
oo tbs respeotiv* rights ol the oouteoding parties. 
Hmos Art. 14 doss not apply to a suit to set aside 
the order, [p. 49, 0. 8.] 

(b) 8oecifis Relief Aot, 8. ii-Proviso does not 
W* to eoenat statutory right of declaration - 
Mliras Btimes Lini A:t (l of 1903;. 8. 3 i5>. 

The proviso to 8. 42 does not apply to a salt to 
enforce a epeoial statutory right ol obtaining a 
declaration of plaintiff's status. The right or 
being reoegoisedornemioatedas alandbolder nnder 
the M*dras E Hates Laud Act (I of 1933) is suoh 
a right and a suit (or a hire daolaratioa ie miiot- 
ainable in respset of suoh right. [P. 60, 0. 1.] 

( 0 ) 8oe:ifc R,ti,f A-.t, 8. 42 (Proviso)-Oonse- 

ffcV !*’* . a ? ai, *. of . b,t v 9'antsd aid enfonei by 
in w hieh (hi suit is instituted, nssd not 
^asksitor-Btrsditla-alhHof status as land- 

%} itr “»*'«• Ao: I of 1933 cat b, asked 

B. lira> Lini A * {I of 1903 )> 

a nSt bjr ‘ h9 P t0fis0 8- « is 

” »ha aiuse of notion 

h.in» 'J“ nJ ‘htl iiahoald not only be capable 0 ! 

tribunal wh t9 J • bak ° f biia ® by the 

th. b s \ h l° h 13 °2 m P 5 ‘ 8at entertain a salt for 
the deoUntion. I( ft consequential relief ia 

\ t08,ak j?« Mdrsse in another Court or in 

nJi ha-?‘ ba " BU *«*«oU*tlon will 
“ Wlt kia the miBohief of tha proviso ir^ 

a J°j «0.1f H. 7S9 ; and 39 MtdaS.p”,^ 

M.d. 462, D,at. ; 36 M,d. 361. Bif. [P. 60, oi’l ] 

that , “ ‘^iw m ' , I QU ' ,Q ‘ blfl ,or * b »« daolaratioa 
1 . iu P 2 on9 ,s eQt itIad to be regirded ai 
landholder nnder the Msdr.s Eststee Lend Act. 

?TT ha A i ya y ar > S* Bangachariar 
and S. Vaidyanatha Aiyar—tor Appellants. 

JoXZtZ ,na x 

th 01 d ? eI(i, t J *rT h9 * ao6a stated in 

I hava hTri 0 V l9MQ9a brokher 

I woIl uu ha ? annl *W 0 * reading; and 
agree with almoat all hl« sonolaBlons. 
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The Collector’s order under section 3 (5) of 
the Estates LaDd Aot is do doubt not one 
which the aggrieved party need sue to 
displace. Ecr, cn the best ccDstruction I 
can give to the very definite language 
employed, that order is essentially provi¬ 
sional aDd cannot become irrevocable, so 
loDg as aDy Eort of decree or order of a 
Civil Court can be cbtaired, wbicb the 
Collector can be induced to regard as justi¬ 
fying reconsideration of bis decision, the 
words ' Sul jeot- to aDy decree cr cider ” in 
tbe absence of any rules framed by the 
Government leaving tbe matter at large 

This entails a conclusion against the 
defendants appellants, on the question of 
limitation. It is also mateiial in coDteo- 
tion with the suggestion that section 3 (5) 
creates or recognises a special foim of suit, 
to which section 42 of tbe Specifio Relief 
Act and tbe requirement that all further 
possible relief shall be asked for are 
inapplicable. For tbe absence ot any 
specification of the Datureof tbe decree or 
order required is in marked contrast with 
the definite laDgusge UEed in other cases, 
in which a speoial form of suit is provided, 
in connection for instance with tbe claim 
procedure in Order 21, Rule 63 of tbe Cede 
of Civil Procedure, or tbe separate registry 
of tbe portion of an estate under section 5 
of Aot I of 1876. Seme argument has 
been.based on Jagadcviba Devi v. Protap 
Ghose (1) and Bubi-un-Nissa v. Gooljan 
Bibee (2) in which the suit allowed by 
section 149, Bengal Act, VIII of 1885, iB 
regarded as a special remedy. But sec¬ 
tion 149 corresponds with 6eotion 194 of tbe 
Estates LaDd Act, and whatever tbe 
ooDtent of tbe suit ooDtemplated in them, 
its essential scope is defined es inoludiDg 
a prayer for an order restraining payment 
out of money in Court. These deoisioDS 
therefore whatever their effect on tbe 
merits of the questions they deoide, afford 
no assistance in tbe interpretation of the 
Madras section 3 (5) in which there is no 
similar definition. 

In these circumstances, I turn to tbe 
broader answer to defendants’ objection, 
that as plaintiff cannot ask for physical 
possession, a declaration on whioh tbe 
Collector will be bound to nominate him 
under seotion 3 (5) is all be can or need 
ask for. So far as the Collector and the 


(1) (1867) 14 Cal. 637, 

(2) (1620) 17 Oal. 629. 


proceedings before him are concerned, ib 
is necessary to refer only to tbe decision.' 
iD Bcbert Fiicherv. Secretary of State (3), 
tbe present case beiDg dearer, since there 
is a direot reference to these proceedings 
in plaint paragraph 8 and in part of the 
prayer portion. Tbe difficulty arises 
however over tbe dispute between plaintiff- 
BDd tbe conteBticg defendants, regarding 
tbe title to tbe property and the remainder 
of tbe prayer, in which an injunction 
preventing them from interfering with bis 
management or exercise of powers under 
tbe Act, is asked for. Nothirg however 
seems to have turned on that 
portion at tbe trial and no allegations have 
been made except as to interference with 
rlaiDtifl's right to proceed under the 
Estates Land Act, wbicb the grant of a 
declaration should prevent. Mr. Ranga- 
ebaryar on bis bebalf, has accordingly 
withdrawn this part of the claim aDd the- 
only question remaining is whether 
possession as well as a declaration should 
have been asked for. It must be answered 
with reference to the purpoee for which tbe 
declaration is directly required aDd tbe 
faot that our decree by enabling plaintiff to 
obtain recognition as a landholder under- 
the Estates Land Aot will place him in a- 
symbolical possession as complete and 
effective for every purpose as be oould 
obtain by a delivery of such possession 
under Order 21, rule 36 of the Code of 
Civil Procedure aDd as be is Dot entitled- 
to physical possession, that is the most 
be can obtain. Bathnasabapathi Pillai 
v. Bamasami Aiyar (4) has been referred 
to. But there tbe plaintiff alleged and 
acquiesced in a finding that he had been 
ousted from possession by two of his 
co-trustees, who appear to have been 
subject to no obligation as tenants, such 
as proceedings under the Estates Land 
Aot oould have eDforoed and as was 
observed in Ramdoss v. Eanvmantha 
Bao 15), "the possession of the property 
may be said to have been adverse to 
plaintiff and would have been adverse even 
after he bad obtained the declaration sued 
for. " Tbe faots before us are not similar 
and I therefore agree that the suit is 


f3) (1699) 22 Mad. 270-26 I.A. 16-3 O.W.N. 
161 = 7 Bar. 469 (P.G ). 

(4) (1910) 33 Mad. 462-20 M.L.J. 301-6 I.O. 

630 —(1910) M.W.N. 112. 

16) (1918) 86 Mad. 864-21 M.L.J, 962 = 12 
I.O. 449=11911) 2 M.W.N, 387) 
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sustainable without a prayer for possession. 
It follows that the issue as to valuation 
also must be found in plaintiff’s favour. 

On the merits I agree with my learned 
brother. The defendants have nob shown 
us that their possession of the iDam title- 
deed and the proceedings in oonDeotion 
with it can be regarded as oonolusive in 
their favour. This part of the oaee has been 
considered by the Lower Courts and we 
cannot interfere with their deoision, on 
the ground that they have not appreciated 
its weight oorreotiy. 

The appeal is dismissed with costs. 

Seshagiri Aiyar. J.:— The plaintiff is 
a lessee uuoer the Rajah of Bamnad. The 
village in question was divided into two 
parts; ll/i6th of it belongs to Davas- 
tanam of which the Rajah is the trustee ; 
5/16th, is described as the Jeevitbam 
grant in favour of the villagers, The 
lessee is a descendant of one of these 
grantees along with the defendants. It 
is alleged that they are the holders of both 
the Kudivaram and Melavaram rights in 
the 5/16 portion. Toe dual rights ia 
not olaimed by some of bhe ryots 
who support the plaintiff and are oontent 
to be regarded as possessing only the Kudi¬ 
varam right. The case for the plaintiff is 
that the Melwaram on the 5/16ib portion 
is oolleoted solely by the Rajah of Bamnad 
and that a portion of that collection is paid 
over to the defendants as Jeevitharam 
grant. Inasmuch as this right to oolleob 
and distribute was contested by some of the 
defendants, this suit has been broughb for 
a declaration that the plaintiff alone is 
entitled bo be regarded as land holder under 
theEitateB Land Act. As Mr. Bangaobaryar 
withdrew the somewhat superfluous portion 
of the prayer relating to injunction, the 
plainb may nowberegarded as one instituted 
solely for the purposes of obtaining a 
declaration regarding the status of the 
plaintiff as the dominant land holder. 
Professedly the suit is (or the relief suggest- 
ed by the last olause of section 3. olause 5 
of the Estates Land Aot The Courts below 
have held on the merits that the plaintiff 
108800 * entitled to the declaration. 

In this Court, in addition t 0 disputing 
the dooision on the merits, a'foroible 
attack was direotad against the maintaina- 

!““? , lh ® 8aii io Us present form. Prior 
to the institution of this suit, an application 

was mads to the Collector under seotion 8 
(5) for registering the plaintiff as the Bole 

1981 U/f 


land holder. The petition was rejeoted ; 
vido Ex. B, dated the 17th Ajril, 1913. 
Toereupon this suit was instituted on 
the 27oh August, 1914. The first conten¬ 
tion of Mr. Narasimha Aiyangar for the 
appellant was that tl e suit ia barred 
by artiole 14 of the Limitation Aot, as 
more than a year elapsed since the Collector 
passed his order. This contention must be 
overruled. The last part of 890tion 3 (5) 
suggests that the order of the Collector 
is a temporary one. No finality is given 
to the order in case a Civil Court does not. 
settle the question. The order of the 
Collector is " subject to any decree or order 
of a competent Civil Court Tbs analogy 
of a suit on the rejection or allowing of a 
olaim petition, to wbiob artiole 11 ol the 
Limitatioo Aot applies has no bearing on 
the present question. Io those oases if 
the order is not set aside, the parties will 
be concluded by the summary adjudication. 
In the oaee of the present order as I read 
the definition seotion, the Collector's 
deoision will be ipso facto vaoated when¬ 
ever a Civil Gourb pronounces on the 
respective rights of bhe contending parties. . 
It is really a stop-gap order beoause the 
affairs of the estate will be at a stand-still, 
nnleBB there ia a summary pronouncement 
by a responsible exeoutive offioer. 

Therefore I am of opinion that the | 
plaintiff's suit is nob barred by limitation. | 

The more serious contention was that 
this suit is inoompetenb, as the plaintiff 
being in a position to ask for farther relief, 
has olaimed only a bare declaration. What 
has to be considered is whether this is a 
suit to whioh seotion 42 of the Speoifio 
Belief A it applies and seoondly, if it does 
apply whether the plaintiff is compellable 
to s^ek farther relief. 

The firBt of those points involves a 
consideration whether the olaim in this 
Bait is the ordinary oommon law right of 
declaration, or whether it is a soeoial 
statutory right oreated by the Estates 
L»ud Act and therefore not affected by the 
proviso of seotion 42 of the Speoifio Relief 
Aot. I am inolined to think that the relief 
olaimsd in this suit is nob ordinary oommon 
law right. Ordinarily every oo sharer land¬ 
holder is entitled to pursue hie remedies 
ofoolieotiDg rent and enforcing its collection 
by the coercive process of distress, elo. 
The Estates Lind Act baa for some reason 
chosen to deprive Borne of the oo-sharers of 
this righb. Formerly, if there were more 
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than one co abarer, if the other oo-sharers 
were unwilling to join in taking aotion 
against the tenant, any of them may 
institute proceedings against the tenant 
making the other oo-sbarers parties to 
the aotion. This procedure wa9 attended 
by obvious inoonvenienoes. The Estates 
Land Aot ha? now invested one of the 
fraotional share-holders with the sole riebt 
of taking proceedings under the Aot. For 
the purpose he has to be in the language 
of seofcion 3, olause 5 "recognised or 
nominated ” as the land-holler under the 
Aot. There oan be no doubt that this is 
not a oommon law right, but a right 
oreated by the statute. In seeking to 
enforoe suoharight, Courts are not entitled 
to impose all the restrictions whioh a 
person seeking the ordinary relief of 
declaration issubjeoted to, by virtue of the 
proviso to seotion 42 of bhe Speoitio Relief 
Aot. Similar oreations of rights are 
reoognised by law. For example under 
Madras Aot I of 1876, the purohaser of a 
portion of an estate oan seek registration 
of his status in a Civil Court. It has never 
been oontended that he is bound to ask for 
consequential relief as auxiliary to his 
claim for declaration. Under similar 
provision of the Bengal Tenanoy Aot, it 
has been held that a suit for a bare declara¬ 
tion will lie. Vide Jaqadamba Devi v. 
Protap Ohose (l). In Baktwar Singh v. 
Bhubgan Singh t6) and in Krishna Das v. 
Hari Charan (7), a similar right was re¬ 
oognised. 

The seoond aspeot of this contention was 
well answered by Mr. Rangaobariar, bhe 
learned vakil for the respondent, by the 
argument that the plaintiff is not in a 
position to seek further relief. It seems bo 
me bhat what is oootemDlated by the pro¬ 
viso to section 42 is a relief consequential 
upon the oause of aotion alleged, and that 
it should not only be oaoable of being 
granted but of being enforced by the tribunal 
whioh is competent to entertain a suit for 
the declaration. If a consequential relief 
is neoessary to seeking redress in another 
Court or in any other prooeeding, the suit 
for declaration will not be within the mis¬ 
chief of bhe proviso. Fisher v. Secretary of 
State <3) supports this view. In that oase 
the Judicial Committee of the Privy Oounoil 
pointed out bhat, if the plaintiff is armed 

(6) (1913) 17 G L J. 469-70 I.O. 379. 

(7) (19H) 16 O.W N. 023 =>10 I.O. 866-14 O.L.J. 
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with the declaration, the Collector oan be 
approaohed for giving further relief. What 
I understand the judgment to Bay is not 
that the further relief will be eoforoed by 
way of execution bub only by way of 
enabling the successful plaintiff to sue for 
it in another orooeedms. In Administrator 
General of Bengil v. Bhagan Chandra (8) 
il was held that where the property was 
attaohed under seotion 146 of the Criminal 
Prooedure Code and was put in. possession 
of a Receiver, the plaintiff need only 
seek'a bare declaration. The principle is 
that the declaration would enable bhe 
successful plaintiff to olaim from the 
Raoeiver possession of the property on the 
production of the deoree. Mr. Rangaohariar 
quoted Kathama Nachiar v. Dorasinga 
Tevar ( 9). Although that deoision is of the 
Privy Council, I do not base my judgment 
on it; beoause it was given with reference to 
seotion 15 of Aot VIII of 1859 and contains 
statements of law, which, with all respect, I 
do not think will b? applicable to seotion 42 
of the Speoifio Relief Aot. None-the less, 
there are indications in that judgment of 
bhe view that the consequential relief whioh 
a party is bound to seek must be one whioh 
must legitimately arise from the oause of 
action stated in the plaint and claimable in 
the Court in whioh the suit is instituted. 
Reference may aLo be made bo Kristnam 
Soorayav Pathma Bee(10). Strong relianoe 
was plaoed by Mr, Narasimba Aiyangar 
upon Rathnasabopathi Pillai v. Ramasami 
Aiyar (4). In that case the learned Judges in 
Seoond Aopeal aooepted bhe finding of the 
Disbriot Munsif that there was 0U9ter of 
possession. Reading bhe judgmentasa whole, 
it is dear that the learned judges aobed on 
the view that physical possession oan be 
olaimed against the defendants in bbab oase. 
That is the interpretation plaoed on it by 
Ramados v. Eanumantha Rao' 5). 

In my opinion therefore, even if this 
suit should be regarded as one brought bo 
sooure a oommon law right, the plaintiff 
is not in a position to olaim further relief, 
beoause on the allegations made in bhe 
plaint, be oan seek no other remedy in this 
prooeeding. 

The next point whioh to a oertain extent 
touohed upon the merits of the olaim, is 
whether the olaim in dispute relates to an 

(6) (19111 16 O.W.M-759-10 I 0. 631. 

(9) (1874) 2 1 4. 169-16 B.L.R. 83-23 W.R. 

314 = 3 8»r. 466. 

(10) (1906) 29 Mad, 161. 
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-agbafce. Mr. Niragimba Aiyangar argued 
. fchab, ag, admittedly, the defendant* are the 
oooapaQoy ryoCs and as fcbe Jeevitham 
Inam was granted bo them, ChU village iu 
. qaesCioa ia nob au eababe within the 
defioitioa. It may be oeuaedei Chat it 
will not oome uaier seoCioa 3, olause 2 ( d ) 

. and it is not argued that either clause 
• (a).(^ or (c) is applicable. I fail bo see why 
olause (e) does nob govern fcbe oase. Ibis 
nob denied that the plaintiff ia a leasee of 
the ll/16ih of bha village ; nor ia ib denied 
that he ia the lessee of the milvaram right, 
if any, in reapeob of bhe 5/16th of the 
village. 

Ib waa strenuously argued by bhe learned 
vakil for the apoellanb that in respaot of 
the 5/16ih bhe Rajah of Ramnad ia nob 

■ entitled bo oolleob the melvaram. Strong 
relianoe was olaoad on Ei. 0., bhe inam 

' title-deed. Tnere oan be no doubt that 
the Giveramaat thought themselves 
justified in eafraoehising bhe inam, in 
reapeob of this 5/16;b in favour of bhe 
defendants. Aoparenbly there waa a 
dispute about the right of the Government 
• to enfranohise. There is also the faob 
whioh ia very inoidentally alluded bo, by 
the Distriob Maosif that bhe loam ibaelf 
waa granted prior bo bhe Permanent 

■ Settlement. On these two faots ij would 
be a legitimate oonolusion that bhe village 
was not within the Ztmindari and was 
nob inoluded in the assets of bha Zamindari, 
when bhe permanent settlement book plaoe. 
Bub these are nob oonoluaive teats. Prior 
to the deoiaion in the Secretary of State 
v. Maharajah of Venkatagiri (11) there were 
hazy notions regarding the rights of the 
Government to enfranohise Inam lands 
within permanently settled estates. Ib may 
be, although the Rajah of Ramnad con¬ 
tested the right of bhe Government to 

the 5/l6bb village, he was not 

advised thafcheoansuooeaafaUyqueabioothe 

interference of the G overcment. Moreover 
the language of saotion 1 of Act VIII of 
1869 makes it dear that the enfranohise- 
menb does not predicate even that bhe 
Government had a power bo enfranohise. 
It dec ares that the right of the holder of 
the estate who has made bhe loam Grant 
should nob be regarded as taken away by 
the grant of the Inam bible-deed. These 
are strong prims facie gronnda for holding 


that the village in question waa not a part 
of the permanent estate ; but it cannot be 
said that these teats are oonoluaive and that 
the Courts below were not competent to 
decide the matter on further evidence re¬ 
garding the ownership of the property. The 
Subordinate Judge refera to the fact that, 
notwithstanding the enfranchisement pro¬ 
ceedings bhe Rajah of Ramnad has, until 
very recently, been collecting tbe melvaram 
from the defendants'anoestors. That is a 
oircnmstanoe whioh a Court oomoatent 
to pronounoe on facts is entitled to 
take into aocount in reaohing its oondu- 
sions I do not think it is open to the 
High Court to say either the enfranchise¬ 
ment proceedings are oonolusive or that 
the finding about the village being within 
bhe Zamindari is nob baaed upon legal 
evidence. Ib ia true bhab the Judioial Com¬ 
mittee in Arunachellam Ghetty v. Venkata • 
cnalapathi Guruswamigal (12) have refer¬ 
red bo the loam title-deed as vary good 
evideooe; but they have nowhere stated 
that ib is a conclusive evideooe. I am 
therefore of opinion bhab we are bound to 
aooept the finding of tyob whioh has bean 
given by both the Lower Courts on this 
question. 

The result is bhab bhe defeodauts have 
nob showa bhab the village is nob an estate. 
For these reasons I agree that the aeoond 
appeal musb ba dismissed with costa. 

Appeal dismissed. 

(19) (1910) 43 Mil. 153-63 1.0. 989-46 1.4. 104 
fP.O.) 
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aeaees to be liable (or any debt and to be interested 
in the security, An assignment from a mortgagor 
whose right hae thus oome to ao eod oaonot be 
the basis of a olaim lor subrogation by tbe 
assignee by payingoS tbe mortgage, [P. 64, O.l.]. 

(b) T'ansler ot Property Act, 8. \0l—Equitable 
princiiU —Payments male in the belief t->at into 
rest in the property might ts acquired in future do 
not entitle one to subrogation. 

Paymoote to free property from enonmbranoes 
in tbe belief that in the future persons miking tbe 
paymonts might acquire from a third party an 
interest in that property, by whioh their pay¬ 
ments couid be justified, oaonot support a claim 
for subrogation. [P, 64, 0. 2 ]. 

Judgment:—The items of property in 
dispute in this appeal, Noe. 5 to 7 were 
hypothecated by their owners, 1st aDd 2nd 
defendants, in 1897 by Exhibib II and 
mortgaged with possession in 1901 by 
Exbibio III. In 1902 one Kriehnier 
obtained a money deoree against 1st and 
2nd defendants and in 1906 brought to 
sale and himself purchased these items, 
bub has nob succeeded in obtaining posses¬ 
sion. In 1913 however Exhibits V and 
VI purporting to be sale deeds of the pro¬ 
perty, wereexeouted by 1st aod 2nd defend¬ 
ants to one Siraimittap and 11th defendant, 
now represented by 8th, 13th and 14bb 
defendants, the present appellants, with 
reoitals showing that the two documents 
were really interdependent, the considera¬ 
tion consisting in the discharge of Exhibits 
II and III and the payment of Rs. 200 
to 1st and 2nd defendants for payment 
bo Krishnier “ in discharge of the amount 
of bis auotion sale certificate” that is, as 
appellants say, as consideration for the 
repurchase from him of the property. In 
fact only Exhibits II and III were dis¬ 
charged, appellants obtaining possession 
from i he mortgagee under the latter. But, 
1 st defendant alleges owing to 11th de¬ 
fendant’s default, although there is no 
findiDg in this point, the Rs. 200 were 
not paid to Krishnier and appellants 
therefore have never ocmpleted their title 
as ownei'3 of the property. Their defenoe 
also inoluded objections to the validity of 
Kri-huier’s purohase in execution. But 
they are not relied on here. ^The question 
argued is whether appellants are entitled 
to retain possession against plaintiff, 
suooessor in interest of Kriehnier, or 
whether he oan ejeob them only either on 
payment to them of what they spent on 
the discharge of Exhibits II aod III or, if 
they oannot have oredib for discharge of 
those documents, after completing his 


right to immediate possession againsb the 
mortgagee under the latter by himself 
discharging it. 

In supporting the first of these alter¬ 
native contentions, appellants admit that, 
they oannot rely on any ordinary right 
of subrogation, sinoe they oannot and do 
not oontend that Exhibits V and VI con¬ 
ferred on them any immediate interest in 
the property, whioh their payments were 
intended to proteot. Cases, suoh as, 
Syamalarayudu v. Subbarayudu (1), Pala- 
malai Mudahar v. South Indian Export • 
Co. (2\ and Karuppan Ambalagaran v.. 
Mahmamad Sakuth Levvai (3>, are ac¬ 
cordingly irrelevant, beoause in them 
payments by a person olaiming at their 
date a direot and completed interest in the 
property protected were in question,in the, 
two firsb the payment being made con¬ 
sistently with ownership under a transfer,. 
valid, unless and until in the one oaae a 
prior transferee and in the other tbe - 
transferor's creditors attaoked it, whilst in 
the third the payment was regarded as 
offioious, beoause the transfer, on whiob tbe • 
rigbb to make it was based, was regarded as 
nominal and conferring no rights. These 
oases deserve mention only, because they 
involve what Gurdeo Singh v. C handrikah • 
Singh (41, and Ear ay ana Kutti Goundan v. 
Pechaimmal (5), enunoiate direotly tbab 
" the dootrine ot subrogation is not applied 
for the mere stranger or volunteer, who • 
has paid the debt of another, without any 
assignment or agreement for subrogation, 
without any obligation to make tbe pay¬ 
ment and not being compelled to do so for 
bhe preservation of any right of his own.” 
Appellants’ claim is first that they paid as 
assignees under Exhibits V and VI of the 
right of 1st and 2nd defendant*, the mort¬ 
gagors, to redeem and that suoh payment 
entitles them to possession in plaoe of the 
usufruotuary mortgagee. • 

The right of bhe mortgagor thus relied on 
is tbab recognised in sections 60 and 91 of 
the Transfer of Property Aot; and there is 
no doubt that it is reoognised there as 
exeroisable by the mortgagor and enforce¬ 
able by him by suit withoub restriction, 

(1) (16971 21 Mad. 143. 

(2) (1909) 33 M.d. 334-20 M L.J, 211 = 6 I. O. 

33 = (1910 M.W.N. 239. 

(3) (19131 26 M.L.J. 74 = 22 I.O. 263-11914) M. 

WN. 131. 

(4) (1907) 36 Cal 193-1 I.C. 913 = 6 O.L.J. 611. 
(6) (1911) 36 Mad. 426-22 M L J. 364-16 I G. 

206-(1912) M.W.N. 363. 
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It is however argued that this right was not 
assigned to appellants by Exhibits V and 
'VI and in any oase oonld nob have been 
■ exeroised by the 1st and 2nd defendants, or 

• by appellants, when the latter’s pay¬ 
ments were made, beoauae the former bad 
lost all interest in the mortgaged property 

, at that time and had also ceased to be per¬ 
sonally liable. 

Tneae points, like others arising in the 
- appeal, have been argned very olosely. On 
the first there is certainly no more reason 
in consequence of the direction in Exhibits 
' V and VI to pay the mortgagee money why 
the mortgagor’s right to redeem shoald be 
regarded as having passed by those doou- 
i menta than by the Court sale to plaintiff, 
since on eaob ocoasion the transfer purport- 

• ed eqaally to be of 1st and 2ad defendants' 
whole interest; and it is therefore neces¬ 
sary bo hold either that the right) of 1st and 
2nd defendants had been transferred by the 
Court sale and could not have passed 
by Exhibits V and VI or thab 1st and 2nd 
defendants oouldoonfer their rightto redeem 
as mortgagors on an unlimited number of 
persons, whether or no they transferred any 
right in the mortgaged property with ib. 
Tae latter alternative corresponds with 
nothing in authority and would enable a 
mortgagor to add indefinitely to the list of 
persons entitled to redeem under seo- 

' tion 91, It oannob be aooepted. 

The suggestion that section 60 empowers 
the mortgagor to redeem, if be has parted 
with the mortgage property and is exempb 
from personal liability, is also unaccept¬ 
able. It is true thab the definition of the 
mortgagor in seotion 58 and subsequent 
1 references bo him in the Act inolude 
nothing, whioh entails that his rights are 
determined in the first or in both of the 
oontmgenoies mentioned ; and that seotion 
'60 and Order 34, rale 7, Civil Procedure 
Code confer on him remedies in respeob of 
. possession without explioit mention of the 
right to it of bis transferees. But those 
provisions merely deal with prooednre and 
describe the remedy in general terms with 
referanoe to the normal oase of the mortga¬ 
gor, who is pnma facie and in the simplest) 

°i h / reI * 6i0n bebweoa bho Parties, 
seeking redemption. It is nob neeessary for 

the present purpose to decide whether a suit 

® by ? mor teagor, against whom 

whn r?«!; P0r8 [' n * l L rem0dy ia available and 

t Ja h bmKa M °- the amoaDfl of hiB 

fUabfli&F “Gained In order to diaohargelt 


and whether snch a suit should result in a 
deoree in his favour for possession of the 
property subjeot bo his duty to surrender is 
to his transferee on the latter reimbursing 
him wbat be has paid. But at least in oases, 
suoh as that before os, when the mortgagor 
has no debt to pay and no right in property 
to preserve, be would, if he offered to repay 
the mortgage money.be as muob a volunteer 
as any stranger; and there is every reason 
against allowing him to intrude between 
the mortgagee and bhose actually interested 
in the property. Ib is as muob fortbe benefit) 
of the latter as of the former that the right 
to redeem shoald not be nnduly extended, 
sinoe it mast carry with it the right to sue 
for redemption; and those direotly interested 
might suffer substantial injury, if, as would 
be the oase, their own right to sue for 
redemption were determined by the faot that 
a person not really concerned had already 
been allowed to obtain a deoree, wbiob 
(possibly in collusion with the mortgagee) he 
did not exeoute. Vedapuratti v. Vallabha 
ValiaRajai 6). Thoextent of the mortgagor’s 
rights in snoh a case as the present has not, 
so far as we have been shown, been consi¬ 
dered in India; and reference may be 
ooofined to oertaio English authorities, 
sinoe the contrast between English and 
Indian praotioe and the reasons for the 
difference between them are significant. In 
Kmnaird v. Trollope (7) a decision oited by 
appellants, but wbiob really assists respon¬ 
dents, Stirling, J. said "if the mortgagee 
sues the mortgagor on bis aovenant, the 
oase of Palmer v, Hendrie (8), shows that 
the mortgagor having paid what is due 
on the mortgage is in some way or other 
entitled to require the mortgagee to perform 
the duty of recouveying the mortgaged 
property ;" and later " the mortgagor would 
be entitled to a reconveyance in the form 
indicated in Pearce v. il/orrts, (9), namely 
snbjeobto such equity of redemption as may 
be vested in any person other than himself.’' 
But it is to be observed first that this right 
of the mortgagor isreoognized.only when he 
has bean sued on his ooveoant, and therefore 
would nob be available to thep resent 1st and 
2 od defend ants orappellants; and next thab 
the principle of Einnaird v. Trollope (7) has 


(7) (1888, 99 Oh. D. 636-59 ^ 433-67 1 
, Oh. 905-37 W.R 931, 

ill IE "S"*" B«v. 3(1 

11 “TSU&VSwI LX 180 - 39 ”• 
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not, so far as has been shown, been applied 
in this country and, the point favourable 
to respondents, it was justified in England 
on grounds inapplicable here, For it 
was explained in Palmer v. Eendrie (8), as 
based on the facts that a mortgagee oould 
pursue all bis remedies, action on the 
oovenant, ejeotment and foreclosure, at 
onoe, but that, as soon as the mortga¬ 
ged money had been paid, be was bound 
to deliver over the mortgaged estate to the 
mortgagor. This differs from the Indian 
procedure in the essential respeot that 
the mortgagee is bound under the latter to 
exhaust his remedy against the estate 
before making the application for a per¬ 
sonal deoree, which corresponds with the 
English action on the covenant; and 
there can in India be no question of bis 
obligation to return the estate, which will 
havo been sold, to the mortgagor on pro¬ 
ceeding against him. In these circum¬ 
stances, the reforenoe to English praotioe 
rather supports the conclusion already 
suggested, that a mortgagor’s right to 
redeem and to sue for redemption is 
determined, when be oeases to be liable 
for any debt and to be interested in the 
security. In acoordanoe with the fore¬ 
going the deoision must be that appell¬ 
ants, claim to reimbursement oannot be 
justified by reference to any assignment 
of 1st and 2nd defendants rights. 

This failing, appellants’ olaim has next 
to be considered, as based on wbat they 
alleged to be the equitable principle, that 
as they made their payments in good 
faith on the understanding that they 
were to obtain an interest in tbo property, 
which would have justified them, they are 
to be regarded as having been entitled to 
maketbem and to be subrogated aooordingly. 
Before however any attempt is made 
to deoide whether this statement of the 
principle is oorrect, it is neoessary to refer 
to the faots to which it is to be applied. 
In their written statements appellants men¬ 
tioned the mortgages, Exhibits I and II and 
their possession based on their payments 
under the sale-deeds, Exhibits V and VI; 
and in connection with the payment of 
Bs. 200 to be made to Ivrishnier under the 
last mentioned they alleged that the 
matter had been settled, although they 
set out various objections to his pur¬ 
chase at Court auction. In Exhibits V and 
VI the Bs. 200 is referred to as received 
by 1st and 2nd defendants on their under¬ 


taking that they would “ discharge 
the amount in respeot of the auotion sale > 
oeitifioate granted to Krishnier.” In his 
written statement 1st defendant referred to 
tbe Bs, 200 “ as necessary for discharging 
the enoumbranoe on tbe sale-property ” and 
mentioned negotiations with tbe sons of 
KrishDier, although he denied receipt of the 
Bs. 200 from tbe purobaser under Ex. 
VI. But no issue was raised regarding this 
and nothing was said regarding it in 
argument here or apparently before the 
Lower Appellate Court. The appellants, 
with whom we are concerned, made no 
suggestion that they or 1st and 2nd defen¬ 
dants bad ever acquired any sort of legal, 
right to a conveyance from Krishnier or 
that the latter or plaintiff was under any 
legal responsibility to them. Tbeir olaim 
therefore rests only on the fact that they 
made payments to free property from 
enoumbrances in tbe belief that in the 
future they might acquire from a third 
party an interest in that property, by 
wbiob tbeir payments oould be justified. 
On these facts no authority supports their 
olaim to reimbursement. 

Tbe principle relied on is an equitable 
one and its application cannot in the 
absence of clear reason be extended beyond 
the limits authorised by authority. Bub 
it will be found that the cases oited as 
illustrating its application deal only with 
payments made under a mistake, not like 
that alleged in tbe present case as to the 
possibility of a title being acquired in tbe - 
future, but as to the validity of one regarded 
as already in existence ; and, even so, in 
eaob case there was distinct evidenoe thab 
the mistaken belief was not a mere idle 
opinion, but was reaohed in good faith. 
Thus in Neesom v. Clarkson (10 , the pay¬ 
ments were made by a transferee of 
property under a mistake as to tbe owner¬ 
ship of bis transferor; but the fact that the 
former had obtained possession would go 
far towards supporting his bona fide belief 
in bis title. In Butler v. Rice (11), the 
plaintiff was under tbe impression that the 
property, in respect of whioh he paid, 
aotually belonged to Bioe, not to his wife ; 
and he had satisfied himself as to the 
possession of tbe title-deeds and obtained a 
guarantee from Bioe’s solicitor, before 
making his payment. In Tangya Fala v. 

(10) (1840) 4 Hare 97-9 Jur. 69, 

(11) (1910) 3 Oh. 377-79 L.J, Ob. 663-103 L.T, - 

94. 
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Trimbak Dig* (12), another ease of this 
olass the mistake was regarding the actual 
ownership and possession had passed, In 
the two last mentioned oases some 
argument was founded on the faot that 
the result of the payments relied on 
was not to impose a new liability on the 
property, but merelfc to transfer an existing 
debt from one creditor to another. That 
oan no doubt be said in the oase before us 
and, if it means no more than that in the 
absence of ulterior motive the good faith of 
the belief, under whiob the payment is made 
oan be more easily presumed, there is no 
reason for dissent. But with all due 
respeot, if the intention is to lay down an 
absolute rule, the general objeotion to 
allowing oredit for payments mjde by a 
stranger and the necessity for requiring 
some justification for his intervention would 
appear to have been overlooked, So far 
the oases relate only to mistake as to 
existing titles, supported by proof of good 
faith by evidence as to possession or other¬ 
wise, whioh is wanting io the present oase, 
sinoe appellants knew that they were 
obtaining possession from a mortgagor. 

Where payments made as hrrein expec¬ 
tation of the acquisition of a title in future 
are in question, there is little or no autho¬ 
rity. Gases similar to Middleton v. 
Magney (13), where reimbursement was not 
olaimed from a third party or the property 
in his ownership, but from the present 
owner in consequence of the failure of 
expectation that he would be able to grant 
a lease, are not in point. In faot the 
only case dealing with facts similar to these 
before us is Ludlow v. Gray all (14), where 
no doubt relief was given on the basis 
that expenditure had been incurred on 
property purchased from a remainderman 
on the faith of his representation that the 
tenant for life would concur in the sale. 
But the decision in inconclusive, because 
It was only given on an application to 
restrain proceedings for ejeotment pending 
the hearing of the matter; and, even so, 
there was evidence of the purchaser’s good 
faith sinoe he had obtained possession and 

?nd O m ar ! 0d ft 8tated,y grounded his 
judgment on the faot that some agreement 

between the remainderman and the tenant 

forjife was established Lastl y a good 

(18) T. Yoo 8 ’”* M5 " 8 **' 0 W-lBBcm! 

(Uj f * M. 383-12 W.B. 706, 

' ,18aa ) *1 ftlo*58-147 B, B. 400. 


deal of argument has been based on 
Narayana Kutti v. Pechiammal (5), but 
in disregard of the faots really in question 
and of what was really decided. A BtraDger 
had at the iDstanoe of certain reversioners 
discharged a mortgage on the estate and 
obtained from them a sub-mortgage of the 
ohargethey thus obtained, on wbioh itwaB 
heldthathewas entitled torecoverby sale of 
the estate in the possession of the tenants for 
life. It iaoleartbat hehad nointerestintbe 
estate antecedently to or independently of 
bis advance; and bis olaim so far resembled 
that disallowed in Veeraraghava Iyer v. 
Lakshmana Iyer (15), a faot which was 
recognized fully in the earlier part of the 
leading judgment delivered by Sundara 
Aiyar, J. But the learned Judge went on 
to bold that reversioners are entitled to 
discharge debts recoverable from the 
estate and to obtain by doing so a valid 
oharge, wbioh they oan assign and whioh 
oan at onoe be enforced by the assignee. 
With the oorreotness of this conclusion 
we are not concerned at present. Bat it 
does not involve, as appellants contend, any 
recognition of a future and contingent 
interest as a possible basis for a olaim to 
reimbursement or any analogy with the 
faots now before us. These are all the 
authorities, wbioh oall for notioe, and the 
result is that none recognizes a mistaken 
belief in the future acquisition of an interest 
as sufficient to support a olaim to subroga¬ 
tion against the aotual owner ; and that 
such a olaim is allowed, when the mistake 
relates totbe aotual existence of an interest, 
only when there is ground for the allega¬ 
tion of good faith, whioh is not available to 
appellants. In the absenoe of antbority, 
there is no reason for extending the 
priDoiple they rely on to oover their case, 
Lastly, in the alternative appellants 
oontend that, if their payments do not 
entitle them to subrogation, they oannotbe 
regarded as having discharged Exhibits 
II and III and that, as the latter is 
outstanding, the mortgagee under it is 
entitled to immediate possession of ths 
property and he alone, not plaintifif, is 
entitled to eviot them. This is not sustain- 

a «Li J * 10 that appellants were not 
entitled to redeem meant only that the- 

mortgagee was not bound to aooept their 
payments, nob bhat, if he ohose to do so, 
the mortgage was not discharged. In this 


U6| (1913) SB-M.L.J. 313-IB I.Q, 947. 
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oa86, as in others nob covered by seotion 
69 or seotion 70, Indian Contract Aot, there 
is no inconsistency between the faob that a 
•benefit has been actually conferred and 
that the person who conferred ibCinnot 
recover what he spent on doing so. It is 
nob suggested that the amount spent is nob 
still with the mortgagees. In the circum¬ 
stances this contention also fails. The 
result is that the appeal must be dismissed 
with costs. 

Plaintiff's assignee's memorandum of 
oross-objeotions is argued against 7th 
defendant, who is alleged bo have obstructed 
his attempt to take possession of item 1 
order bis title a9 purchaser in execution of 
his deoree against 1st and 2nd defendants. 
7th defendant was plaoed ex parte by the 
District Munsif, but the suit as against her 
was dismissed on the merits. A statement 
of what happened in the Lower A apellate 
Court is sufficient to show that its decision 
confirming this dismissal cannot be sustain¬ 
ed. Plaintiff was the appellant. But for 
reasons, which are not dear, l*t defendant 
applied in I. A. No. 191 of 1917 to have 
4< the ex-parte order set aside." Tnis appli¬ 
cation is not oo the reoord, but the diary 
shows that it was made and allowed. It 
was made under Order 9, rule 7, Civil 
Procedure Code, it could be made only 
before the trial was finished ; it could not 
have been made under Order 9, rale 13, 
because the decree was in 7oh defendant's 
favour; and in either oase it oould be made 
only in the Court, where the trial was held, 
andtheorder on it was meaningless, because 
there was no new trial. The Lower Appel¬ 
late Court next referred to a statement by 
the plaintiff’s vakil before it that he did nob 
ask for relief against 7ch defendant; bub 
there is no suoh statement on reoord and 
plaintiff's vakil here knows nothing of any 
and 2nd respondent's Vakil has no informa¬ 
tion on the point, It is against all probabi¬ 
lity that suoh a statement was made, since 
the Lower Aopellate Oourtin fact proceeded 
to deal with 7th defendant's case on the 
merits, stating that her vakil "vaguely" 
saggested that she persisted in her claim. 
On the merits, after a reference of question¬ 
able correctness to the procedure incases 
of obstruction, the Lower Appellate Court 
said first that Krishnier was not obstructed 
by any third person and next that he was 
nob obstructed by any person at all, the 
former statement, if it means that 7th 
defendant was a party to the deoree under 


execution, being apparently inoorreot. Baoh 
step taken by the Lower Appellate Court in 
dismissing plaintiff’s appeal against her was 
either wrong or unintelligible. We therefore 
oannot aooeob its decision and must set it 
and the whole proceedings connected with 
it aside. The appeal, so far as it is between 
plaintiff’s assignee ao3l7Gh defendant, must 
be re-heard by the Lawer Appellate Court 
in the ligob of the foregoiog. Costs bo date 
there and in this Court will abide the result 
of the re-hearing and will ba provided for 
in the order to be passed. 

Order accordingly . 

* AIR 1921 Madras 58. 

Sadasiva Aiyar and Seshagiri 
Aiyar, jj, 

P. Venkatarama Aiyar— 23rd Defen¬ 
dant-Appellant 

v. 

G. Ramiswami Aiyar and others —3rd 
and 2nd Plaintiffs and 22ad Defendant- 
Respondents. 

Aopeal No. 362 of 1918, deoided on 1st 
N)vemb*r, 19*20, from the order of the 
Sub J., Kumbakjnam, in E A. No. 291 of 
1918. 

• T ansfer of Property Act, S. 6 *•)—Mime 
p'oflis—R'ght declared by deoree—Oily exact 
amount left to be decided by further proceedings— 
Righ• can be transferred. 

Where a oUim for mesne profits has been 
deolired by a deoree and ooly the exaot amount 
recoverable has beeo left to be ascertained in 
future proceedings in the same wa»*, the transfer 
of sach a right io vtlid. 18 f'.W N 460 and 1 
Pat. L J. 427 P II 24 M D.J, SIS ; E lls v. 
Torringlon ; (1920* 1 K B 999; and H imbleton v. 
Brown, (1917 9KB 99, Ref 9 C*l. *95; 98 Msd. 
908 and 12 L W 44, D-seented from. [P. 67, C. 2.} 

T. M Krishnasioami Aiyar —for Appel¬ 
lant. 

T. V. Muthukrishna Aiyar —for Res¬ 
pondents 

Sadasiva Aiyar, J The 23rd defen¬ 
dant is tbe apuellanb before us. The 
purchaser from the 1st plaintiff who was 
entitled to and given a decree for one sixth 
share in certain properties prayed under 
Order 20, rule 2, to have the mesne profits 
due to the petitioner by the 23rd defendant 
ascertained, the deoree in the suit having as 
I read it, declared the 1st plaintiff's right 
to recover mesne profit, from the date of 
the suit, against the 23rd defendant and 
having only left the actual amount to be 
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ascertained and awarded in a supplemental 
deoree. I do not agree with the conten¬ 
tion of the appellant's learned vakil that 
the sale deed to the petitioner by the let 
iplaintiff did not transfer the lab plaintiff's 
Tights under the deoree, but transferred 
■merely a right to claim mesne profits. 

The only remaining contention whioh has 
to be considered is whether, when a deoree 
declaring suoh a right has been passed in 
favour of a litigant against another litigant, 
whether suoh a right oan be transferred 
lawfully and whether the transferee, is 
entitled to have the mesne profits, due 
to his transferor, ascertained, by the 
ordinary procedure in the same suit 
in the ordinary oourse. Belianoe is plaoed 
fey the appellant's learned vakil on the deci¬ 
sions, beginning with Shyam Chand Kaon- 
doo v. Land Mortgage Bank of India (1) 
(see also Seetamma v Venkataramayya (21 
and Muthu Hengsuv. Netravati Naik$aoi( 3), 
in whioh it has been held that a olaim 
for mesne profits is a olaim for damages in 
liorb, whioh falls under the headiog of 
" mere right to sue " in section 6 (e< of the 
Transfer of Property Aob and hence cannot 
fee assigned. I am iaolined to bold that 
those dooisions are the result of what I 
eonsider, with the greatest respect, to be an 
unnecessarily close adberenoe to the 
development of the Law of Torts in English 
Oourbs. I think a suit for mesne profits 
(as pointed out by ny learned brother 
during the oourse of the argument) par¬ 
takes more of the nature of a suit for 
•aooouat (along with whioh ib is enume¬ 
rated in the schedule bo the Provincial 
:Small Cause Oourbs Aob). I think also 
bhab such a suit has under ordinary 
circumstances some affinity to a suit for 
money had and reoeived and I see no reason 
why in India where aooordiog to the Privy 
Council the law of ohamoerby and maioie- 
nanoe as developed in England has very 
little application, bhe braosfer of a righb bo 
olaim mesne profits should be held invalid. 
I think the reasoning in Rmiah v. 
Bukmani Ammil (4). rather points bo bhe 
conclusion that the transfer of suoh a 
nghb is nob invalid. It i 8l however, 
unnecessary bo express a fiial opinion on 
the question whebber a olaim for mesne 


(1J (1889) 9Oal. 636-12 C.L.B, 440. 

■(a) (1916) 88 Hid. 808-95 M L J. 410-31 
... , 887—119181 M.W.N. 918. 
f8) (1930) 13 L W. 44-68 I Q rqq 
44).,U9l8) 94 M L J, 818-181,0, 188, 

1931 M/8 


profits which has not been declared to exist 
in bne transferor by a deoree of Court oan 
be validly transferred or nob. Where, 
however, suoh a olaim has been deolared 
by a decree and if only the ^aot amount 
recoverable has been left to be ascertained 
in future proceedings in the same suit, I 
think there oan be no difficulty in holding 
that the transfer of suoh a right is valid, 
and I find that in Prasanna Kumar v. 
Ashutosh Riy (5), and Hari Prasad Misser 
v. Kodo Marya (6). the validity of the 
transfer of suoh a righb has been upheld. 
Following those decisions, I would dismiss 
this appeal with oosts. 

Seshagiri Aiyar, J. :—I agree. The 
question tor decision is whether after a 
preliminary deoree whioh direots enquiry 
into the mesne profits and after a declara¬ 
tion has been inserted in the final deoree, 
regarding the rights of the parties, such a 
deirea can be assigned to a stranger to 
enable him to exeouto it against 
one of the parties to bhe decree. My 
learned brother has said that the technica¬ 
lities of the English Law should not be 
imported into this country, I take a 
difidreab view. My oomolaint is not that 
we too slavishly follow Eiglish L»w, but 
that we have nob kept pace with the deve- 
lopmeot of that law, during the last few 
years. I may refer to oae of the reoent 
decisions, namely Ellis v. Tornngton (7), 
where the exaob import of the expression 
a bare right bo sue ” has been well pointed 
oub. Scruibon, L.J., at page 411 says 
thus: Bib early in the developmenb 

of bhe Law, the Courts of Equity 
and perhaps the Courts of Common Law 
also took bhe view that where the righb 
of action was not a bare right, but was 
inoident or subsidiary to a right in pro¬ 
perty, an assignment of bhe righb of aotion 
was permissible, aod did not savour of 
ohamperty or maintenance.” Bankes, L.J., 
takes oven a strong view and eaya that 
where a right to profits is appurtenant to 
the right to property ib oan be assigned. 
W^rriagfcoa, li.J., espressos himself simi¬ 
larly. ,Tie in&erpretiatioa here given should 
govern Courts in India in construing sec¬ 
tion 6 of bhe Transfer of Property Aob. \p- 
plyiog that principle, th&re can be no doubt 


10 u.YY.N 460-901 0. 686, 

6 * tl9 o«o 1 P,L3t 437-87 1.0. 998-9 P.L.W. 

(7) (19301 1K.B 899-89 L.J.K.B. 869 — 

861-36 T.L.R. 83. 
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bhati the right to sue for mesneprofits assign¬ 
ed in this case is appurtenant to the right of 
enjoyment of the property itself and there¬ 
fore that right was an enforceable right. 
Reference may also be made to one other 
English case, Rambelton v. Brown (8), 
where it was held that afcer a decree there 
oan be assignment of the rights litigated. 
Therefore if the English Law were properly 
applied in this oountry, there oan be no 
doubt that this oase oan be decided, only 
in one way and that is against the appel¬ 
lants. 

A8 regards the oase3 quoted I wish to 
say a word. In my opinion while Bamiah 
v. Bukmani Ammal (4), is quite in con¬ 
sonance with the view taken in England, 
the decisions in Seetamma v. Venkata • 
ramanna (2j as well as the deoision to 
which I was a party, v\z . Muthu Rengsuv. 
Netravathi Naikvasi (3), do not seem bo 
have recognised the distinction between a 
bare right to sue and a right whioh beoomes 
only subsidiary to the enjoyment of the 
property itself. I wa3 under the impression 
that iu the case to whioh I was a party 
there was an assignment of the mortgage 
right and the question was whether afcer 
the assignment of the mortgage, by virtue 
of seotion 8 of the Transfer of the Property 
Aot, the transferee can claim mesne profits 
whioh had accrued due nefore the date of 
the transfer. If that was the question the 
deoision will be alright. But my learned 
brother has drawn my attention to the faot 
that in that oase there was an actual transfer 
of the right to mesne profits. Apparently 
that faot was not brought bo our notice at 
the hearing. If the deoision to which I 
was a party is to be understood as laying 
down that io oases of actual transfer of 
mesno profits as subsidiary to the enjoy¬ 
ment of the property, the right oannot be 
enforced. I am not prepared to sbaod by 
it. vSo far as the present case is concerned, 
tbe matter 803ms to be very clear. 
Applying seotioa 6 as striotly as possible, 
the present right cannot be said to 
be in any way a bare right to sue. The 
suit had been instituted and the cause of 
action had become merged in the decree of 
the Court. Consequently it was no longer 
a bare right, the transfer of whioh is for¬ 
bidden bv seotion 6, clause (e). The view 
taken in Prasanna Kumar Panjav Ashutosh 


(3) (1917) 3 K.B. 93-86 L.J.K.B. 1233-117 L, 
T. 140. 


Ray (5), and Rari Prasad Mister v. Kodo- 
Marya (6), is quite consistent with the 
strictest enforcement of seotion 6 of the 
Transfer of Property Aot and I respeotfully 
follow them. I agree with my learned 
brother in holding that the appeal should 
be dismissed with costs. 

Appeal dismissed . 
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Wallis, cj. and Ramesam, j. 

Shaw Wallace and Co.—Appellants 

v. 

K M. Subbier and Sons —Respondents. 

O.O.J. Appeal No. 34 of 1920, decided* 
on 25sh November, 1920, from the judg¬ 
ment of Kumaraswami Sasbri, J., dated 
23rd February, 1920. 

• (a) Arbitration Act % 8. 9 (b)— SacCton applie8 
only in absence of contract providing otherwise . 

Where tbe oontraot provides otherwise, an 
appoiotment, oannot be nude under 8. 9, cl. (6) 
and the proviso enabling the Court “ to eet aside 
any appointment made m pareuanoe of ol. (6) ” 
has no application in such a oase. Oumm v. 
I/allst, (19731 L R. 14 Eq. 655 Ref. It oannot 
make any difference merely beoause the oontraot 
provides also that the aroitration is to be oonduot* 
ed in aooordaooe with tbe Arbitration Aot. The 
words in the oontraot "shall be at liberty to 
nomioate both the arbitrators ” express a different 
intention not only in so far as two arbitrators are 
contemplated by tbe clause in place of the sole arbit¬ 
rator refeired to in 8. 9(b) bat are inconsistent 
with any obligation on the put of the nominat¬ 
ing party to appoiot an arbitrator before oalling 
on the other party to do so. [P. 60, 0. 3 ] 

• (6) Arbitration Act % Be, 14 and 9 (6)—Cos# 
not failing within 3 9 (6)— Arbi rator is not bound 
to grant adjournment to enable Oourt being moved 
for setting asiie appointment . 

In oases not falling within 8. 9 (6) the arbitra¬ 
tors are not bound to adjonrn for enabling parties 
to move the Court to set aside the appointment of 
arbitrators. Refusal to adjourn is Dot misoon- 
duot ia euoh oirouaastanoes. Even if 3* 9 (6) 
applied, the arbitrators are bound to adjmrc only 
if the pirties have not had a reasonable opportu¬ 
nity to move the Court to set aside the appoint- 
meet ; and adjournment oan also be refused if the 
arbitrators are of opinion that the appiioation is 
made merely for the parpose of causing delay, 
[P 60. C. 2.] 

D Ghamier —for Appellants. 

7. 7. Srinivasa Iyengar —for Respon¬ 
dents. 

Wallis, O. J. :—This is an appeal from 
a judgment of Kumaraswami Sastri, J. 
dismissing a suit brought by tbe plaintiffs, 
Messrs. Shaw Wallaoe & Co., against the* 
defendants to enforce an award on two- 
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grounds, (1) thafa the arbitrators were not 
duly appointed, and i2j that even if they 
were, they were guilty of teohnioal 
misoonduot. thougn acting bona fide , when 
they refused to adjourn the arbitration to 
allow of an application being made to set 
aside their appointment under section 9 of 
the Indian Arbitration Act, lb99, Toe 
faots may be very briefly stated. The 
oontraot between tee plaintiffs, who are 
referred to as the merchants, and the 
defendants, who are referred to as the 
dealers, contains a very wide clause (5) 
protecting the meronants from responsibility 
for late shipment in consequence of events 
beyond their control and also an arbitration 
olause (12) in the following terms:— 


14 Should any dispute arise as to the interpreta¬ 
tion of this contract or any matter to oonneotion 
(herewith or with the oerrymg out lhareoi the t>ame 
shall be submitted at the option of the merchants 
either to the acoitrament of an aroitrator to oe 
appointed by the Secretary or other officer or 
officers of the Madras Ooamber of Oommeroe 
entitled to make euoh appjiutment aooocding to 
the praotioe of the Madras Onamoer of Oommoroe 
or to the arbitrament of two E jropean merchants 
or their European assistants oao to be appointed by 
oaoh party or in the event oi disagreement between 
suoh arbitrators of an umpire to be appointed by 
them. 8nould either party omit to nominate aa 
arbitrator withio 7 days of the reoeipt of a notice 
calling on him so to do the other party shall be at 
liberty to Dominate both arbitrators. The arbitra¬ 
tion shall be conducted in aoojrdaaoe with the 
provisions ol the Indian Arbitration Aot, 1899. save 
that the let and 2nd proviso to the let eobedule 
thereto shall not apply. The decision ol the 
arbitratore or ol their umpire shall be oonolustve 
and binding on both the parties. The arbitrators 

paid*”** ** Wb ° m * h ° 0086 ° l acbi4talion ifl 10 bd 

On the 30th April, 1919, the plaintiffs 
wrote to the defendants asking them to 
join in a reference to tde arbitration of 
the Chamber of Commerce of a dispute 
regarding the late shipment of 44 bales, 
ihe defendants through their Vakil 
returned an evasive answer on May 7th 
and after waiting another month, 
plaintiffs purporting to aot under 
12 of the oontraot wrote » to the 
dants on the 9th June calling on # 
pursuant to olause 12 of the oontrac 
nominate a European merohant or 
jjsaistant to aot as arbitrator on t 
behalf, and notifying them, that in 
event Of their failing to do so within 71 
the plaintiffs would nominate both fcrb 
tors. The defendants did nothing, and 

mh June and informed the defendant 


their solicitor's letter of the 1st July. The 
arbitrators then gave the defendants notice 
of the place and time of hearing (July 9th) 
and the letter was forwarded to the- 
defendants by the plaintiff's solicitors on 
July 5tb. On the 8th July the day before 
the hearing, the defendants wrote to the 
arbitrators taking exception to their 
appointment, and asking for an adjourn¬ 
ment to enable them to apply to the High 
Coart after the re-opening on the 14th July 
to set aside the appointment. The award 
seta out that in view of bhe faot tbat ample 
time bad been given the dealers to appoint 
an arbitrator, the arbitrators had replied 
that they oould find nothing in the 
correspondence which warranted the 
postponement of the hearing and that it 
would be held on the day fixed. They 
accordingly proceeded in the absenoe of 
the defendants and found that iu the 
oiroumsDanoes of the oase the plaintiffs 
were protected by olause 5 of the oontraot 
from responsibility for the late shipment. 

Tne parties to a oontraot are at liberty 
to make aoy agreement they like as to the 
appointment of arbitrators and as to what 
is to be done if one of the parties omits to 
appoint an arbitrator as provided in the 
oontraot. Beoanse, however, oontraots may 
fail to provide what is to be done in snob 
an event, section 9 of thelndiau Arbitration 
Aot, whioh substantially reproduces a 
seotion of the Common Law Procedure Aot, 
1854, and of^ the English Arbitration Aob, 
enaote that “ where a submission provides 
that, the referenoe shall be to two 
arbitrators, one to be appointed, by eaob 
party, unless a different intention is 
expressed therein " then olause (b), “if one 
party fails to appoint an arbitrator within 
7 days after the other party having 
appointed his arbitrator, has served bhe 
other party with a written notioe to make 
the appointment, the party who has 
appointed an arbitrator may appoint 
that arbitrator to aot as sole arbitrator 
in the referenoe. ” This seotion in my 
opinion has no application where, as in the 
present oase, the parties by their 
oontraot have provided that a different 
oourse should be adopted in the event of 
one of the parties failing to nominate 
beoause the seotion is not to apply where 
a different intention is expressed In the 
oontraot. In the presftut oase the oontraot 
provides: Should either party omib to* 
nominate au arbitrator within 7 days of 
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She reoeipb of a notice calling on him to do 
30 the other party shall be at liberty to 
nominate both arbitrators,” in other words, 
in the event of a dispute arising, either 
. party to the contract is to beat liberty in 
the first instance to call upon the other bo 
nominate an arbitrator within 7 days of 
the receipt of the notice oalling upon him 
to do so, and if the other party fails to do 
30 then to nominate both arbitrators 
himself. Not only is he to appoint both 
arbitrators but the nomination of both is 
to be after the failure of the other party to 
. appoint. There is therefore no room for 
the application of the section which 
provides thac 1 unless a different intention 
is expressed,” a party desiring arbitration 
is first to appoint his own aroitrator then 
to give notice to the other party to 
appoint an arbitrator and on his failing to 
do so, appoint the arbitrator he had himself 
appointed bo be the sole arbitrator. Toat 
is an entirely different procedure whiob is 
exoluded by the terms of the oonbraob with 
the result thatseobion 9 which was intended 
to supplement and nob to override the 
contract of the parties has no application 
to the present case. Where the contract 
provides otherwise an appointment cannot 
be made under section 9, clause (b) and it, 
also, follows that the proviso enabling the 
Court 1 oo set-aside any appointment made 
in pursuance of clause (b)” has no applica¬ 
tion. Similarly in Gumm v. Hallet (1) it was, 
held, with reference to the corresponding 
section 13 of the Common Law Procedure 
Act, 1854, that it had no application to a 
contract which provided that either party 
should appoint one arbitrator and a third 
be ohoaen by the two so appointed. The 
learned Judge appears to have been 
influenced by the proviso in olause 12 of 
the contract thao the arbitration is to be 
conducted in accordance withthe provisions 
of the Indian Arbitration Act, but this is not 
to be read as varying the express provision 
of the contract as to the appointment of 
arbitrators especially, as under the Act itself 
the provisions of clause (b) of se3tion 9 do 
nob apply where a different intention is 
expressed in the contract. 

As regards the second ground, inholding 
that the refusal of the arbitrators to grant 
an adjournment to allow of the High 
Court being moved bo set aside the appoint- 


<1) (1973) 14 Eq. 555-41 L J. Oh. 514-36 L.T. 
468. 
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menb under the proviso to section 9 whiob 
as we have seen has no application bo the 
oase, the learned Judge has relied upon the 
deoiaion of the Court of Appeal in Palmer 
and Hosken, 'In re (2). Ia that oase the 
arbitrators had refused an adjournment to 
enable one of the parties to apply to the 
Couro to direob the arbitrators to state a 
special case for the opinion of the Court 
on an important point of law wbioh had 
arisen in the oourt-e of the arbitration. 
Under section 19 of the Eaglish Arbi¬ 
tration A co, which is not reproduced in 
our Ait, the Court has power at any 
stage of the proceedings bo direct such a 
oase to be state 1, and the Court of Appeal 
were of opinion that this seotion impliedly 
conferred upon the parties a right to apply 
to the Ceurt to direot a case to be stated 
whioh the arbitrators were bound to res- 
paot. Toey accordingly held that it was 
prim i facie misoonluot on the part of the 
arbitrators to refuse to state a case them¬ 
selves or grant ac adjournment for the pur¬ 
pose of enabling the parties bo apply to 
the Court, but Lmdlay, M. R added, that 
even in such a case, if the application for 
a special oase or an adjournment were 
frivolous and made merely for the purposes 
of delay, an arbitrator would be perfectly 
right to refuse it aud would be upheld by 
the Court iu so doing. That oase relates 
to misconduct in the oourse of the arbitra¬ 
tion itself, and is no authority for the 
proposition that arbitrators are bound to 
postpone the hearing whenever one of the 
parties announces his intention of question¬ 
ing their appointment in spite of the fact 
that the appointment had been made in striot 
aooordanoe with the terms of the oonbraob. 
Even if we assume that if there had been 
an appointment under olause (b) of section 
9, it might have been the duty of the arbi¬ 
trators when the oase came on for hearing 
to grant an adjournment to allow of an 
opportunity of moving to set aside the 
appointment under the proviso to the 
seotion, if the parties had not) had a reason¬ 
able opportunity of so moving before the 
hearing of the arbitration and unless they 
were of opinion that the application was 
merely made for purposes of delay ; the 
duty would only arise when there had been 
an appointment under clause (b) whiob 
could be set aside, under the proviso, whiob 


(3) (1898) l Q B 131—67 L.J Q B 1-77 L.T. 
• 360—14 T-L.R. 28 — 46 W.JR. 49. 
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ae I have already held is not the present 
ease, Farther the defendants bad been 
informed on July lab of the appointment 
of the arbitrators and on Jaly 5bh that 
the hearing bad beeo fixed for the 9ob) and 
it is not shown that they oould not have 
moved the vaoation Court before the 
hearing if so minded, 

In the oiroumstaDoes I do not think 
there was any iqisoonduot on the part of 
the arbitrators in refusiogthe adjournment. 
I think they were fully justified in holding 
no sufficient cause had beeo shown for 
granting it. In this view it is unnecessary 
to oonsider whether an objection of this 
kind would be a sufficient answer to a suit 
on the award when the award had nob 
been set aside. The appeal must be allowed, 
the deoree reversed and the suit decreed 
with costs throughout. 

Eamesam, J.: —This appeal arises 
out of an application filed by the appellants 
seeking to execute an award, under 
section 15 of the Indian Arbitration Aofi, 
1899. . The award was passed by two 


intention is exoressea therein. lb is* 
oonceded by Mr. V. V. Srinivasa Aiyangar 
the learned Vakil for the respondent that 
so far as two arbitrators are contemplated 
by olause 12 in the place of the sol©' 
arbitrator referred to in section 9 (6) fr 
‘different intention ’ is expressed but not* 
in so far as eeotion 9 (6) required tho 
previous ‘ appointment of bis arbitrator 1 
by the party oalling on the other to make 
bis appointment. I am unable to agree* 
with this contention. The words " shall 
be at liberty to nominate both the arbi¬ 
trators ” do, in my opinion, express a 
different intention and are inconsistent^ 
with any obligation on the part of the 
nominating party to appoint an arbitrator 
before oalling on the other party to do so. 
Iq this view it is unnecessary to oonsider 
the oases of Thomas v. Fredericks (3J and 
Tew v. Harris (4) relied on by the respon¬ 
dent. I therefore, hold that the arbitrators 
were validly appointed. 

Itis next contended by the learned Vakil 
for the respondent that the arbitrators were 


arbitrators, appointed by the appellants. 
It is contended for the respondents that 
the appointment was not validly made. 
The decision of this contention depends on 
the oonstrootion of clause 12 of- the 
contract between the parties, whioh runs 
as follows:— 

Qhould any dippate arise as to the interpret*, 
tion of this oontrtot or any matter in connection 
therewith or with the oarryiog oat thereof, the 
same eh ill be aabmtUed...to the arbitrament o t 
two European merohao’s or their Eanpeao assist- 
ante one to be appointed by emh party. 8h mid 
cither parly omit to nominate an arbitrator with¬ 
in 7 days of ths reoeipt of a notioe oalliog on him 
co to do, the other party shall be at liberty to 
nominate both arbitratore. Tbe arbitration shall 
be conducted in aooordaooe with the provieions of 
ths Indian Arbitration Aot of 1899...* 

Iti is oonoeded for ths respondent that, 
in the absence of the last of the sentences 
above set forth, the meaning of the olause 
would be that any party oan nominate 
both the arbitrators after the failure of the 
other to nominate an arbitrator within 
; day0 of tbe reoeipt of a notioe by the 
tormer oalling on the latter so to do. But it 
ib contended thattbelasfi sentence attraots 
he provisions of the Indian Arbitration Aot 
eeotion 9 (ft) whioh required that the party 
flemng notice on tbe other oalling upon 
.« ,m nominate should previously have 
appointed his arbitrator." 

words 9 in Q r. 0D,y * wHea on the 

words in seotion 9 unless a different 


gunoy ot mtsoonduofc in that they refused 
the respoiu ont’s request thab the arbitra- 
tion proceedings may be adjourned to 
enable him to apply to the Court to set 
aside the appointment of the arbitrators 
under the proviso to seotion 9 of the Aot. 
In support of this position, he retied on the 
oase ol Palmer and Hosken, In re 12). That 
oase is a decision on seotion 19 of the 
English Aot .52 and 53 Viot., o. 49) on 
whioh the Indian Act is based. That 
seotion provides that arbitrators " shall if 
so directed by the Court or a Judge, state 
in the form of a special oase for the opinion 
of the Court, any question of law, Ac." It 
imposes a duty on the arbitrators and 
impliedly confers on the parties to an arbi¬ 
tration the right to apply to the Court for an 
order directing the arbitrators to state in 
f 0 ” 33 °f a speoial oase for the opinion 
of the Court any question of law arising in 
the oourae of the referenoe. The learned 
Judges (Lindley, M. R and Ohitty, L J.) 
who decided the oase infer from this right 
a further duty on the part of the arbitrators 
to delay tbe award until the party oan 
apply to the Court for sd order direoting a 
speoial oase and hold that, if the arbitrator 
refuses to oomply with request to delay 

^'v?-.. aW r rd V ba ,' 8 8uilty °f Biisoonduab. 

Qnitty, Ii. J M poi nts onb that snoh r equest! 
J8) (1847) 10 Q B. 775.16 L J Q B. 89S * 

(*) (1847) 11 Q.B. 1-U Jar. 94T. 
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must; be made in good faith and on reason¬ 
able grounds. In this case the proviso Go 
section 9 imposes no duty on the arbi¬ 
trators. Moreover, the appointment of the 
arbitrators in this oase was made not 
under section 9 •&) but under clause 12 of 
the oonbraot between the parties which dis¬ 
placed section 9 (6) and the proviso does not 
apply. It cannot be said that there is 
any reasonable ground for moving the 
Court to set aside the appointment of the 
arbitrators. I therefore hold that the 
arbitrators are not guilty of misoonduot in 
proceeding with the arbitration, and that 
the award is valid. 

In the result, the appeal will be allowed 
with costs throughout. 

Appeal allowed . 


A.IB. 1921 Madras 62. 

.Abdur Rahim and Sadasiva Aiyar. jj. 

M. jB. P. R. S. Muthia Chettiar —Appel¬ 
lant 

v, 

Lakshminarasa Aiyar —Respondent. 

Appeal No. 78 of 1920, decided on 19th 
October, 1920, from the order of the Disfc. 
J., Coimbatore, dated 9th December, 1919. 

Provincial Insolvency Act (1907), 8s 4 (b) and 6 
(4) (cl— Person not creditor on date of act of insol¬ 
vency cannot apply for adjudication—Hindu exe¬ 
cuting tele ne deed of his share in joint family 
property—Schedule of properties attached subfi- 
quently—Transfer is complete on date of execution 
of release deed 

A release deed was executed by a Hindu ol his 
share in joint family property in return for con¬ 
sideration. T&e deed was registered later on when 
also a schedule of the properties w*3 attiobed to 
the release deed although it was dated with the 
dale of the releaso deed. Iq the meanwhile a 
oertain person became the oreditor of the trans¬ 
feror. 

Held, that the transfer was completed on the 
dato on which the release deed was exeouted and 
the creditor-was not entitled to apply for the 
adjudiov.ioo of the transferor relying oo the releaso 
deed as an act of insolvency committed by him. 
[P. 62, 0 9.] 

S. SwimiMdh'in and S. Rinyanadha 
Aiyar —for Appellant. 

T. S R'lmiswimi Aiyar —for Respondent. 

Judgment:—The question in this appeal 

is whether the respondent, a young man 
about 20 years, committed an act of 
insolvency, so us to entitle the petitioner 
to have him adjudicated insolvent, under 
the Provincial Insolvency Act. The res¬ 
pondent executed a deed of release in 
favour of his father, by which he released 
his rights in the family property for a 


consideration of Rs. 3,000. Themain body 
of the deed was written on the 13Gh March. 
Afterwards on the 6th April a schedule of 
the family property was attached. That 
also was exeouted by the respondent and 
attested by witnesses, The date put down 
to the 9ehedal3 is 13th March. The 
document was registered on the 8th April. 
The promissory note in favour of the 
petitioner a oreditor, was exeouted on the 
23rd Maroh. Tne quesbioa therefore i6 
whether on the date of the release, the 
petitioner wa3 a oreiitor. so as to entitle 
him to present an application for adjudica¬ 
tion of the respondent. The act of 
insolvency wa9 the transfer of the respon¬ 
dent’s property. Seotion 4 (6) says that 
“ a debtor commits an aotof insolvency, if, 
in British India or elsewhere, he makes a 
transfer of his property, or of any part 
thereof with intent to defeat or delay his 
creditors.” Seotion 6, sub-section 4 (c) 
lays down " that a oreditor shall nob be 
entitled to present an insolvency petition 
against a debtor,unless theaot of insolvency 
on whioh the petition is grounded has 
ocourred within three months before the 
presentation of the petition." Therefore 
the whole question was whether this 
transfer took place on the 13th when the 
main body of it was written, or the 6bh 
April when the sohedule was added. The 
point is bare of authority. We have come to 
the conclusion, having regard to the nature 
of the document that the transfer was com¬ 
pleted on the 13ih March. The law does 
nob require that a deed of release with 
respeot to a co parcener’s share in a joint 
Hindu family property must specify all 
the family properties wi‘»h respeot to which 
the reloaseooorates. It may be as suggested 
that the rules of the Registration depart¬ 
ment require that even in such oases tbe 
properties are to be specified. Even if it 
be so, that v. ill not make any dilferenoe on 
the question when the transfer was com¬ 
pleted. The stamp duty payable on the 
dooumenb of release is Rs. 5, independently 
of the value of the property, provided the 
value of the oUim is over 1,000 Rupees, as 
in this case. 

Then, so far as the intention of the 
parties is concerned, it will be safe to infer 
that they intended the document to take 
effect, from the 13th March, whioh is tbe 
date pat down for the sohedule portion also. 

Upon those facts we agree with the 
oonoluaion of the learned District Judge 
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that the petitioner was nob competent to 
present bis petition (or adjudication. 

Appeal dismissed. 


A.IR. 1021 Madras 63. 

Wallis, o.j., and Sadaseva Aiyar, j. 

(Batchu China) Venkatrayniu and others 
—Defendants 3 to 5 Appellants 

v. 

D . Ramamurti and others —Defendants 
1 and 2 and Plaintiff-Respondents. 

Appeal No. 371 of 1919, decided on 22nd 
September 1920, from the deoree of the 
Ternary. Sab J., Oooanada, in O.S. No. 25 
of 1916, dated 1st August 1916. 

Madras 8urvey and Boundaries Act (IV of 1897), 
8. 19 (3 )—Provition does not mean (hat the 
boundary cannot be queitioned afterwards in a 
Court of law, 

8. 12 (3) only means that there oan be no 
farther dispute about the boundary that has to go 
Into the surrey. Bat it will be going loo /at to say 
that that boundary is to be binding for all purposes 
•so that it cannot be questioned by either of the 
parties in a Court of law. (P. 64, 0. 2.] 

T. Prakasam and K. Kamanna~fot Ap¬ 
pellants, 

S, Srinivasa Aiyangar, A. Krishnaswami 
Aiyar, V. Bamadoss and 7. Krishna Mohan 
—for ^Respondents. 

Judgment:—This is an apneal from 
a deoree giving the plaintiff, the Zemindar 
of Pittapur, a deolaration that the suit 
lands are his jeroyiti lands and nob the 
inam landeof the lsb defendant. The lab 
defendant had inam lands in this village 
and the inam register Ex, P, shows that his 
family had an extent of about 5 aorea of land 
of whioh he had parted wibh 3 aores leaving 
him entitled to about 2 aores. The nexb 
thing that we know is that in 1891 he took 
jeroyjti lands from the Zemindar under 
two pattaa numbered as 65 and 92 
and be retained the lands under chase 
patkas until 1898-when he relinquished 
them under Exhibits B and B-l and bhey 

J®,'® forthwi ^ aDPlied for by the 2nd 
^fondant under Exhibit C and 0-1 and 
2® re “Bunted to him under Ex E 

2S 8 , h ™ bh&b whafe granted 

was kh 5 J e ? nd “* UDder DftMa Np * 65 

Wtta92 lth'? 0 io ab0a6 42 aor80 and nnder 
patta 92 kh, 1-19 or about 16 aores, » e 

"JV? » ia vary remarkable that 
immediately after this we find the 1st 


defendant under a document on whioh Mr. 
Prakasam has relied purporting to mortgage 
inam lands of 24 aores. As we have said 
the whole family inam of the 1st defendant 
was only 5 acres, of whioh he retained only 
2 aores. How that swelled to 24 acres in 
1691 is not explained : and this, far from 
helping the defendant's case lends support 
to the plaintiff’s oass that the lsb 
defendant had entered on an ingenious 
soheme of transferring or getting the 
jeroyiti lands which he bad taken from the 
Zemindar in that village, converted into 
inam lands and treating them as if they 
were held under his inam grant. 

Then we come towhab has been oallod 
the water rate government survey in 1895 
when the Government directed a survey 
with the view of fixing what was the 
proper amount due for what is known as 
mamool wet. In that survey, the lsb 
defendant’s inams are Nos. 306 and 334 and 
we find that the result of that survey was 
that survey No. 306 inoreased in area from 
1-25 to 11-20 and old survey No, 334 
increased from 70 oents to 29 48. For this 
inoreasa no plausible explanation has been 
suggested and the only inferenoe seems 
to he that this was the result of some 
maohination on the part of the 1st 
defendant, as we have said, bo convert 
part of the Zemindari lands into his own 
inam lands, and that this was bis objeotis 
also the inferenoe arising from wbab 
happened later. He purported in 1898 
under the documents whioh wo have 
already mentioned to relinquish these lands 
to the Zemindar and, as part of the same 
arrangement, the 2nd defendant took them, 
but there is some evidence that the 1st 
defendant oontinued to onlbivate the land. 
Be thab as it may, whether the 1st 
defendant or the 2nd defendant onlbivated 
them we find thaballalong they have 
been paying, under their pattahs 65 and 
92, the oist reserved hy these pattahs 
although UDder pattah No. 66 the result of 
the survey was to show that it inoluded 

K m 3 oo a °! 08 n aDd aIthon 8 h under 
pattah No. 92 only 2 aores and 20 oents are 

now traoed. See Ex. G. Part of the land 

which is mentioned in Ex. G has nob 

““, trafl0abla a * all. Ex. G is a 
pattah of the year 1910 and it would have 

u Jafc58taotor y ‘f we had the 

tbin Wh° fc M h0 - y / eM 1890 or ear,i0r - We 

„ * tha6 bhe wforenoearising ia thab there 

was an inoreasa in the lsb defendant's 
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inam forwhioh there is no satisfactory 
explanation at all and the inferenoe is 
irresistible that it must have been 
brought about by the 1st defendant 
taking advantage of the laot that in 1891 
he became the tenant of the Zemindar's 
jeroyiti lands in the village under bis 
pattahs 65 and 92. Mr. Prakasam has 
referred us to Ex 15 C which is 
pattah No. 48 of 1914 to whioh be sought 
to trace some of the lands whioh are 
missing from other pattahs : bub we are not 
satisfied that they have been traoed. And 
here again it would be exceedingly 
important to have nob the pattah of the 
year 1914 but the pattah of 1898 or 
earlier. 

On the whole we see no reason to differ 
from the oonolusion of the Subordinate 
Judge that there has been a wrongful trans¬ 
fer by the 1st defendant of the jeroyiti lands 
held by bim in the Zemindari to his inam 
lands in the same village. The Subordinate 
Judge bas given the plaintiff a declaratory 
decree for the whole extent of the 
lands olaimed by him and it is admitted 
that he bas failed to make any allowance 
bo the extent of the inam lands in the 
village which the 1st defendant undoubtedly 
is entitled to. The question then is what 
is the inam area to whioh he should be 
held entitled. As we have said the 
whole area of bis family inam was shown 
in the inam register Exhibit P as about 5 
aores of whioh be retained 2 aores. There 
is some evidenoe given by tbe karnam that 
his family was cultivating for a long time 
13 aores and it is of ocuree possible that 
there bas been some enoroaobment for 
some time. On tbe whole, we have come 
bo the conclusion that, making a liberal 
allowance in favour of tbe 1st defendant, 
the plaintiff is enbitled to a declaration 
that Survey No 298 consisting of 29 48 
constitutes bis jeroyiti lands. 

Objection was taken by Mr. Prakasam 
that tbe boundaries are conclusive under 
seotion 12, sub seotion 3 of the Survey 
Aot. We were at first considerably 
impressed by that objection. We see 
however, that the Full Benoh in Muthiru- 
landi Poosari v. Sethurma Iyer (l), limited 
themselves to deciding that tbe deoision 
by tbe Survey Officer in the boundary 
oases was oonolueive under seotion 13 only 
wh ere the re h as been a dis-mte and they 

(l) (1919) 42 M<d. 426-86 M L.J. 366-9 L W. 

328-60 1.0, 43-11919) M.W.N, 81 I 6 


said nothing about tbe effeob of the word 
'final' in seotion 12, sub-seotion 3. Seotions 
11 and 12 deal also with cases where thereis 
no dispute at all about the boundaries and 
oases where the registered owners do nob 
take the trouble to go and point it out, and 
those seotions direot that, in such oases, 
where there is no dispute, the Survey 
Offijer is to fix the boundary as pointed 
out and where parties co not attend he 
is to fix the boundaries as besb as be may 
from the reoords and his order fixing the 
boundaries is to be notified to the parties 
interested, and they have a right of appeal, 
and if they do not appeal or if the 
appeal is deoided against them then 
tbe original order or the order in 
appeal is to be final under seotion 12, sub- 
seotion 3, On a further consideration of tbe 
matter, we think that euffioienb effeob is 
given to that provision by holding ib to 
mean that there oan be no further dispute 
about that boundary, that is, tbe boundary 
that has to go into tbe survey. But ib 
seems to be goiDg too far to say that, that 
boundary is bo be binding for all purposed 
so that it oannot be questioned by either of 
tbe parties. Id the present case ib looks as 
if there had been a carelessness at leasb on 
tbe part of tbe Zemindar’s agents. 

It would be bard that a boundary ot 
that sorb should be made oonolueive upon 
a party who neglected to attend and whose 
Degleot had been taken advantage of by 
the other side to point out the wrong 
boundaries. But however that may be, we 
bbmk that ib is sufficient to hold that the 
effeot of seotion 12,sub-seotion 3 is to make 
tbe boundary final bub that it does nob go 
so far as to preolude tbe land-owners alto¬ 
gether from afterwards disputing the 
oorreobDess of the boundary in a Court of 
law. That also seems to have been the 
view taken in some of the unreported oases 
to whioh we have been referred. 

Another question was raised by Mr. Pra¬ 
kasam who appears for defendants 3 to 5 
who are mortgagees from the 1st defendant! 
as to their mortgage. We are not concern¬ 
ed to deoide anything in this case about 
their rights agaiosb the mortgagor, the 1st 
defendant, aod those olaiming through or 
UDder him. 

The appeal in part must be allowed and 
tbe deoree modified aooordiDgly. The 
appellants must pay the oosts of tbe plain¬ 
tiff 3rd respondent. 

Appeal partly allowed. 
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supports tha contention of the respon¬ 
dents, but-with all respeot to the learned 
Judges, I find myself unable to agree 
with them. The first step in the reasoning 
in that judgment is that a ryoti land 
although brought to sale by the landlord 
and purobaBed by him.does not cease to be 
a ryoti land. I am prepared to accept that 
proposition. Eut I am unable to see how 
the next step in the reasoning is made out, 
namely, that a tenant whose holding has 
already been sold and woo had therefore 
no interest whatever leio in the holding 
acquired any right by virtue of seotion 6. 
Before seotion 6 oan be applied—apart 
from the explanation whioh I shall pre¬ 
sently consider—it must be shown that the 
man in possession is a ryot within 
the meaning of the Act and a 
ryot has been defined as a person who 
holds agricultural land paying rent to the 
landlord. Here it is not suggested that 
after the holding of the 3rd defendant 
had been sold, he either paid rent or in 
any other way attorned to the landlord. 
He remained in possession after his, 
holding was sold merely as a trespasser. 
.Reliance is placed on explanation to 
seotion 6. In my opinion, the explanation 
does nob extend the scope of the seotion 
itself, to the extent claimed. The explana¬ 
tion is to this effeob; “ For the purpose of 
this sub-seotion, the expression * every ryot 
now in possession shall inolude every 
person who having held land as a ryot, 
continued in possession of snob land at the 
oommenoement of this Aot.' If W e are to 
give any force to the phrase " having held 
laad as a ryot, it must mean that a person 
whose interest in the land has continued 
till the commencement of the Aob at least, 
as a tenant at will and who is aotually in 
possesion at that date. To give any other 
meaning this explanation would be confer¬ 
ring very valuable rights on a person 
whose possession is that of a mere 
reapasser and who had no sorb of right in 
the land raoognised by the law at all In 
this oase, the 3rd defendant continuing in 
possession of the land even after the sale 
W. 8 not only n trespasser but w?s toMn g 
in defiance of that law. It must be 
conceded that if there had been a final 
decree declaring that the 3rd defendant had 

oam« < | Q E' BD # 0y nghta PM8ed b8for « Mm ^ 

came into foroe, seotion 6 would not heln 

^ Und be iempt 
from the operation of seotion 6 a? 'dS 
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Abdub Rahim and Obdfibld, JJ. 

( Vemanna) Venkatachella Naidu— Plain¬ 
tiff-Appellant 

v. 

Ethirajammal —3rd Defendant-Respon¬ 
dent. 

Second Appeal No. 1775 of 1919, deoided 
on llbh August, 1920, from the deoree of 
the Diet. J., South Aroot, id A.S. No. 771 
of 1917. 

Madras Estates Land Act (I of 1908), 8. 6 do«j 
not apflfi to a mere trespasser in pofsession o/ land. 

A person in possession as a mere trespasser 
cannot olaim the benefit of 8 . 6 . So a tenant 
whose holding was pnrohased by the landlord in 
exeontion of a rent deoree bat who continued in pos¬ 
session ol the land and also did not pay rent or 
attorn to the landlord, cannot oome under 8 . 6 or 
the explanation thereto. If any foroe is to be given to 
the phrase “ having held land as a ryot", it mast 
mean that a person whose interest in the land has 
continued till the oommenoement of the Aot at 
least as a tenant at will and who is aotually in 
possession at that date. [P. 65, 0. 2.J 

K. Rajah Aiyar, Musalappa Reddi end 
D. Srinivasa Rao —for Appellant. 

C. Narasimha Chariar —for Respondent. 

Abdur Rahim, J.:—I must hold that 
the learned Distriot Judge is not right in 
sayiDg that bhere was no proper proof of 
the existence of attachment at the date of 
the purobaee of the 3rd defendant. As a 
matter of faob we have got the attachment 
list of 1902 to show that the property was 
under attachment, and if at the time of the 
purohaBe by the 3rd defendant whioh was 
id 1902 the attachment had been raised, 
it was for him to prove it. The learned 
DiBtriot Judge ought to have proceeded on 
the assumption that the attachment oon- 
trnued. That being- bo, the purohase by 
the 3rd defendant oan be of no avail 
againsUhe 1st defendant or bis vendee. 
Hub it is argued that under seotion 6 of the 
Madras Estates Lana Aot the tenant of 
the 3rd defendant acquired a permanent 
right of oooupanoy when the aot oame into 
,n ,1 908, a,th °agh the holding 
“J d 5?“ L l° l i b0fore 6ha date an * Pur- 

in S« th8 i 8f,defflndan4 - the landlord, 
in execution of bis deoree for rent. In 

lffi rb D r °P° a ition a ruling of a 

folwJr?i B0 o- h ° f lhi9 001116 haB b08n Pot 
r rn Chettsar (1). N o doubt that deoiBion 

(1) 666-871,0. 888, 

1931 m 
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waste.’ Can it be said that where the 
holding itself his been sold and the tenant 
has ceased to have any more interest in 
the laud be is in a bettor position ? The 
fact that the land does not lose its 
ryoti character has undoubtedly this effect 
that if toe landholder thereafter lets any 
other tenant into possession for the purpose 
of cultivation, then that tenant will acquire 
occupancy rights in accordance with the 
provisions of the Act. Tbit is to say, by 
the purchase the landlord does not add to 
his hocnefartn lands and the land remains 
a ryoti land throughout. The decisions of 
the Full Benoh in Kxnakayya v Janardhana 
Pudi (2) doss not in my opinion, in any 
way touoh the present question, for there 
the only question was whether a decree of 
the Court of trial is a final decree withio 
the meaning of the definition of ‘ old waste ’ 
in seotion 3 before the time for appeal has 
expired. The other deoision referred to in 
Sivapaia Mudali v. Thiagaraya OhettiarU) 
is the deoision in Markappuli v. Than- 
dava (3), bub the judgment is very brief. We 
do not find that the faots are fully given 
there. We do not know from whom the 
first purchase was, whether, the original 
ryob or somebody else. In my opinion, 
therefore, the defenoe of the 3rd defendant 
under seotion 6 of the Estates Land Aob is 
bad. 

When the 3rd defendant bought the laud 
in dispute, there was a usufructuary mort¬ 
gage outstanding in favour of the 2nd 
defendant and that mortgage was paid off 
with the purohase money. That being so, 
the learned Distriob Judge find9 that the 
3rd defendant must be held to be subrogated 
to the rights undsr the usufruotuary mort¬ 
gage, and by virtue thereof he would be 
entitled bo possession of the land until he 
is redeemed. .The learned vakil for the 
appellant thereupon applies to us for leave 
to amend the plaint, so that the plaintiff 
may have a deoree for redemption in this 
suit. No suoh application was made to either 
of the Lcwer Courts and we do nob think 
that in the oircumstanoes of the case we 
should be justified in allowing amendment 
of the plaint at this stage. It is nob 
suggested that the right of redemption will 
in any way be barred. It will be open to 
the plaintiff to institute a separate suit for 
redemption if be so ohooses. We also oon- 

(2) (1910) 36 Mid. 439 = 21 M L J. 31 =8 I.O. 736 
-(1910) M W.N. 841 (F.B.). 

(8) (1914) M.W.N, 798-25 I.O. 916. 


sidered whether the plaintiff might not be 
entitled to reoover the purchase money from 
the first defendant as the consideration for 
the sale was paid to him. But as the 1st 
defendant has not been made a party to 
this appeal, we cannot grant the appellant 
any such relief. 

The result is that the appeal must be 
dismissed with oosts. 

Oldfield, J.:—The faots as I take them 
are, that the appellant plaintiff, is pur¬ 
chaser of the item now in dispute from 
1st defendant, who bought the saleable 
interest in it, of its defaulting tenant in a 
rent sale in 1907. First defendant gave a 
delivery reoeipb, hub did nob obtain actual 
possession, probably beoause in 1992, the 
land had been transferred to the possession 
of 2nd defendant by a mortgage, Ex. V, 
which with reference to seotion 39, Aob 
VIII of 1865 and Rajagopal v. Subba- 
raya (4), was nob affeoted by the rent sale 
and had been sold in 1902 by Ex. VI to 3rd 
defendant who is now in possession, parb 
of the purohase money having been paid bo 
the 2nd defendant in discharge of hie 
mortgage. Plaintiff’s contentions are that? 
3rd defendant has no right to 
retain possession or alternatively that he 
should surrender it on being reimbursed 
what he spent in respeot of the suit item 
on redeeming Ex. V, the neoessary 
amendment of the plainb being permitt¬ 
ed. I agree with my learned brother 
that the former is unsustainable and deal 
only with the main argument with which 
3rd defendant has resisted the latter, that 
beoause he was in possession at the com¬ 
mencement of Aot I of 1908, he is entitled 
under the explanation to seotion 6 (1) 
thereof to resist plaintiff’s suit for posses¬ 
sion on the ground that he has acquired an 
ocoupanoy right. 

The period for whioh 3rd defendant has 
retained possession sinoe the rent sale falls 
short of any by which plaintiff's right to 
sue for possession or redemption oan be 
barred; and there is no question of estoppel. 
The argument is then that the character 
of the possession referred to in the explana¬ 
tion to section 6 (l) being undefined, even 
suoh possession as 3rd defendant's or a 
defaulter’s (for no attempt has been made 
to show that 3rd defendant is in a better 
position than his transferor) will confer 
oooupanoy right. To take first bhe oase 


(4) (1884) 7 Mad, 31 (F.B.). 
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-o( a defaulter, who haa lost his interest io 
•the land by a renb sale and continues in 
po 8 ae 38 ion in disregard of its result there 
lie every reason why he would not profit by 
hisoonduc6 and a construction of the 
explanation whioh would enable him to do 
so should, if possible, be avoided. True, 
suoh a construction was adopted in Siva- 
ipadaMudaliv. Thyagaraia Chettiar (1). Bub 
it was supported only by reference to a 
dictum contained in the referring order in 
Kanakayya v. Janardhana Padlti (2) and to 


the landholder’s obligation under section 8 
(1) to hold the land as landholder notwith¬ 
standing his purchase of the oocupanoy 
right. With all respeot these reasons 
seem to me insufficient. Kanakayya v. 
Janardhana Padhi (2) was Dot deoided with 
reference to section 6 or the explanation 
now in question ; and the dictum referred 
to is only a general warning againsb oon- 
lusion between possession and title not an 
attempt to interpret the former expression 
with reference to its oontext in that expla¬ 
nation, or the intention of the legislature. 
- Saotion8 (1) no doubt entaila that the land 
after the landholder’s purohase remains 
ryoti; but it does not purport to affect the 
•character of bhe possession referred to in 
•section 6 (1) or its explanation and cannot 
do 80 . 

As regards the intention of the legislature 
un the Utter provision, there is every reason 
against supposing that bhe result already 
'Xeferred to was oonbemplated by it. In the 
oontext the body of the section refers to 
oryots in possession or bo be admitted by bhe 
landholder in bhe future, aud it is bo be sup¬ 
posed that the explanation refers topo 3 sea- 
•eion of a similar kind aud to oases of a 
similar legal origin,suoh as those of holding 
over and the like. Certainly suoh an inter¬ 
pretation is preferable to one by whioh it 
would not merely specify one class of oases 
•already desonbed in more general berms, bub 
woo d extend the scope of the substantive 
provisions in a different direction ; and I 

agraa , wi6h . “y l^°ed brother 
that we must adopb it. 

The foregoing proceeds on the 
•jjjjjyjwn which was made in argument. 

Ut il!*} daf f nd »n6 is in the same position 

‘ b ! d aUulter, his transferor would have 

his Mfcrfl ha b - a ? r0baiD9d possession. Bat 

einne Si 1 poa,6lon haa baa “ abated aud 

pIaintiff’a a “renb . D » l0ad u bia P arah »« a <**Ma«t 

tfor the nresanfe 8 * 6 h ‘ a DOB868aioD “>nsb 
“ a DreB anb purpose.,be regarded as 


authorised only by the mortgage, whioh 
he discharged : and then the objection to 
the application in his favour of the princi¬ 
ple of the deoision in Sivapada Mudali v, 
Thyagaraja Chettiar (1), is no less. For, 
whether or no. the learned Judges were 
consistent in oonoediilg, as they did, that 
rights in the kudivaram interest as between 
rival claimants other than the landlord are 
Dob intended to be affeoted by section 6 (1), 
there is still the faot that the equity of 
redemption of the mortgage must have 
been included in the saleable interest of 
the defaulter, which the landholder bought, 
and will be unenforceable, if 3rd defend¬ 
ant’s construction prevails. The result 
would be that a mortgagee with possession, 
perhaps with a portion of his term still 
outstanding, at the oommenoemenb of the 
Aot would in virtue of that possession 
aoquire a new title, by whioh his liability 
to redemption would be extinguished : and 
in the absenoe of anything clearly or 
directly abrogating the established mortgage 
law in suoh oases, that oannot be aooepted. 

Plaintiff s right being to obtain posses¬ 
sion on payment to 3rd defendant of the 
amount spent by the latter in redeeming 
the mortgage on his item, it oannot. I agree 
with my learned brother, be exorcised in 
these proceedings. I therefore concur in 
dismissing the appeal with oosts. 

Appeal dismissed. 
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wbcn tuch interrcption t b k e a place, tie ship¬ 
owners Bre Dot obliged to forward tbe goods to tbe 
destiDaticD at tbeir cwn cost, allbocgb tte bill o( 
ladiDg ic r y ocDtaiD a provision to tbe effect that 
tbe ship-owners eball have tbe option to tranship 
tbe goods to any ctber ebip of tbeir own or aDy 
other line, Allison v Bristol Marine bsurar.ee 
Co. (1676) 1 A.O, 509, Rtf. [P. 68, Cs. 1 acd 3.] 

C. Ramesam and E. Satyanarayana- 
viurthi —for Appellants. 

C. V. Ancntha Krishna Aiyar and K. 
Yegnanarayana Adina —for Respondents. 

£. Aylirg, J. :—Tbe essential faots of tbis 
case are simple. Plaintiffs are merchants 
of Mangalore, In September-October 
1915 tbeir English ageDts shipped to them 
3 consignments of steel aod soap by de¬ 
fendants’ steamship " Clan Maikellar.” 
Freight was paid in advance. Tbe " Clan 
Mackellar ” arrived at Bombay with tbe 
goods on board od 3-11-1915. She was then 
requisitioned by the Government of India 
and passed out of tbe hands of the defend¬ 
ants’ company. Defendants after seme 
correspondence and after being requested 
by tbe plaintiffs to send tbe goods down 
to Mangalore despatched them to that 
port by tbe S. S. " Airemoor ” belonging 
to the B. I. S. N. Co. They were deli¬ 
vered to plaintiffs in February 1916 on 
payment of freight from Bombay to 
Mangalore, and sundry other charges. 
Plaintiffs sued to recover these charges 
amounting to Rs. 2,470 with interest from 
defendants’ company. 

Both the lower courts have agreed in 
dismissing plaintiffs' suit: and I think 
they are clearly right.', 

It is settled law that where freight in 
advance is paid to the ship-owner, it is his 
absolutely and is irrecoverable under any 
circumstances by tbe shipper of tbe goods: 
Vide Allison v. Bristol Marine Insurance 
Co. (1). This is not disputed by tbe learned 
Vakil for appellants. Appellants oould not 
reoover any portion of the freight already 
paid, if delivery of the goods were prevented 
by the total loss of the ship at sea. The 
requisitioning of tbe "Clan Maokellar'’ 
by Government at Bombay took her out 
of defendants' control and put an end to 
the voyage just as effectively, as if she had 
been torpedoed and sunk before reaohing 
that port; and in tbe odo case no more 
than in the other oould the refund have 
been claimed. This would be so even 

41) (1876) 1 A.O. 909-3 Asp. M.O. 178-24 W.R, 
1089-34 L,T. 609. 


apart from any apeoial terms of the bills If 
of lading : but I agree with the Subordi- |. 
nate Judge, that tbe requisitioning of the 
ship is an “ Aot of Rulers” which ie 
specially provided for in clause 3 of the bill 
of lading and for wbioh defendants are 
specifically exempted from liability. 

This being the law, I do not see how it 
can possibly be held that the defendants 
were under aDy obligation to forward the- 
goods to Mangalore at their own cost. 
Such a view would be inconsistent 
with tbe dootriDe above referred to 
that they are entitled to retain the 
advance freight even although tbe 
voyage is stopped by the loss of the ship 
and tbe goods never reaohed tbe consignee.. 
Clause 4 of tbe bill of ladiDg provides that 
the ship-owners shall have tbe option of 
transhipping tbe goods to aDolber ship 
of tbeir own or of a different line. But 
tbe proviso is obviously designed to secure 
the ship owner iD cates in wbioh freight 
is not paid in advance and in which ib 
is necessary for him to complete- 
bis contract by delivery of the goods in 
order to earn his freight money. No in¬ 
ference of a corresponding duty seems to 
me to ariee even in these oases. The ship¬ 
owner may eleot to leave tbe goods where 
they are at an intermediate port on inter¬ 
ruption of the voyage, aDd abandon his- 
claim to freight. However that may be, I 
am quite dear that no such obligation 
arises in cases of advance freight: aDd that 
nothing can be built on the presence of 
this olau8e in the bills of ladiDg. The 
latter are obviously printed forme intended 
to be applicable to either olass of cases :: 
and the differentiation is ^effeoted by a 
stamp bearing the words " Freight pre¬ 
paid." 

This seems to me to be the law as laid 
down by Kennedy, J., in Hanson v. Dunn 
(2). I would therefore dismiss this second 
appeal with oosts. 

Odgers, J. :—Certain goods, consigned 
to appellant at Mangalore were shipped 
by Messrs. Lever Brothers Limited and 
others on board the Clan Line Steamer 
"Clan Maokellar" at Liverpool. The 
ship arrived in Bombay on 4th November, 
1915, and was then requisitioned by Govern¬ 
ment. She discharged her oargo, and the 
agents informed appellant in June, 1916, 
that the ship had been requisitioned and 


( 3 ) (1906) 22 T.L.R. 468—11 Oom. Oas, 100. 
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«thab the appellant should make his own 
'arrangements for bringing the goods for- 
-ward to Miogalore. The goods eventually 
arrived at Mangalore oo the S.8. Aire- 
moor”, a steamer belonging to the British 
India Line, whose agent refused to deliver 
unless the appellant paid the freight from 
Bombay to Mangalore by that steamer. 
The appellant oontended that as he had 
already paid the full freight from Liver- 1 
pool to Mangalore to the Clan Line Com¬ 
pany, he was not liable for more, but to 
avoid further delay he paid these oharges 
and now seeks to recover from the original 
-carriers, ie„ the Clan Line, the amount so 
.paid. The law to be applied is admittedly 
the English law. The appellant relies on 
the terms of the bill of lading (Exhibit A 


-in C.R P. No. 52 of 1918) for his conten¬ 
tion that the Clan Line was bound to send 
■on the goods to Mangalore at whatever oost 
to themselves. He admits that the requisi¬ 
tioning at Bombay was a restraint of 
princes and is within condition 3 of the 
•Bill of Lading. Had the Bill of Liding 
'Stopped bhere, the appellant also admits he 
would have had no oase as the oontraot 
would be one impossible of performance 
=and the froigbb having been paid in advanoe 
(of . Exhibit A) each party remained in the 
position he was in at the time bhe perfor¬ 
mance of the oontraot was rendered 
impossible,* thus the shipping oompany 
would be in such a case entitled to retain 
rthe freight already paid him and the 
consignee would have no remedy. See per 
Bowlatt, J., in St. Enoch Shipping Co. v. 
'Phospnte Mining Co. (3), and per Lord 
'Malsbury, L.O. in Civil Service Co-operative 
^ocieiy, Ltd. v. General Steam Navigation 
•Co. (4 1 also William Allison v. Bristol 
Afanne Insurance Company ( 1 ). It i 8 0 on- 
oeded by the learned vakils on either side 
that the difference lies in the faot of 

?a?J y r nfc °U fraie ^- ° QOe bhQ freight i8 

pa d. it can be rstained in a case of impossi- 
b I ty of performance arising e.g., from any 

1 f 0 f h hh°I r Rl? 9fc ? n ? fl8 J “ an ‘ ion8d io edition 
°. f ‘f® BiU fading. If however the 

1 18 n0b pa,d iQ advanoe - »t most only 

* portion pro rata to the oarriage aotnallv 

^omplished would be recoverable S 

Phials the E nglish Law seems well est a 


<8) 634-31 Oom, Gaa, 192-80 I 

(1903) a jB. T.L.R. 10-72 I 

“ *TT- 89 r,.T. 


blished. It admittedly differs from the law 
of other countries and the difference, 
though sometimes regretted, must be re¬ 
garded as binding. Of. Byrne v. Schiller (5) 
wbere (p. 324) Cookburn, C.J. observed 
" We are all agreed that the law is too 
firmly settled for U3 to depart from it, even 
in a oourtof appeal, that where freighb is 
paid in advanoe, it cannot be recovered 
back " (Sse also Leake on Contracts, 6th 
edition p. 70). Mr. Ramesam for the appel¬ 
lant contends that this is Dot a oase of 
impossibility of performance because the 
parties did not stipulate bhat bhe “ Clan 
Maokellar ” should be the only ship to 
convey the goods, by virtue of the condi¬ 
tions of the Bill of Lading, that shipowners 
and master were at liberty to tranship (see 
condition 4, Exhibit A in C. R. P. No, 52 
of 1918. 

The material portions are as follows: 
*' The Shipowners and master shall 
have liberty as regards the whole or 
any part, of the goods, and at bhe risk 
of the owners thereof, at any time during 
the transit to ship or to tranship to any 
other vessel, or land, or store, or put into 
hulk, craft, or lighter, or re-ship in the same 
or any other vessel, or forward by any 
other conveyance, whether any of these 

belong to the same ship-owners or not.. 

In oase the ship shall be prevented from 
any oau96 from proceeding in the ordinary 
course of her voyage, the shipowners have 
liberty to tranship the goods bo their desti¬ 
nation by any other first olass steamship." 

He oonbends that this olause obliged the 
shipowners bo tranship the goods at 
Bombay when the original ship the " Clan 
Maokellar” was requisitioned there, thus 
distinguishing the oase where the oontraot 
was ^ to oarry the goods in our bottom 
only", Shipton v. Thornton (6) waa a oaee 
of the kind referred to. The original ship 
the John Sootb ” on a voyage from 
Singapore to London was obliged to put 
into Batavia disabled. The master there¬ 
upon transhipped the goods in question to 
bhe Mountaineer *, and " Sesostris " and 
aued for the difference in freight. It was 
held he was entitled bo recover. Lord 
Denman, G. J, atp. 333 said " It is clear 
that, by the oontraot, the shipowner (and 
the master as his agent) is bound to oarry 


5 ’ lll - 10L, ■ 

(fl) (1888) 9 Ad. and B. 814-8 L.J. (N.8.) Q.B. 
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the good3 to their destination, if not 
prevented from doing so in his own ship by 
some event which be has not occasioned, 
and over which he has no control " The 
master (says Abbot) in his book-on Ship¬ 
ping, Part 3, Chap- 3, p. 241 (5th edition) 
should always bear in mind that it is 
his duty to convey the cargo to the place 
of destination. This is the purpose for 
whioh he has been entrusted with it, and 
this purpose he is bound to accomplish by 
every reasonable and practicable method." 
When, however, 9uoh an event has occurred 
to interrupt the voyage, as above defined, 
and the shipowner or master (for we think 
no distinction can be made between the 
two) has no opportunity of consulting the 
freighter there seemstobesuohdisagreement 
is foreign ordinances and jurists on the 
point whether or no he is bound to tranship, 
or whether, having contracted only to 
carry in bi9 own ship, he is not absolved 
from further proseoution of his enterprise 
by th6 vis major which prevents his 
accomplishing it in the literal terms of the 
undertaking." Further at p. 335 " It 
may therefore be 9afely taken to be 
either the duty or the right of the 
ship-owner to tranship in the case above 
supposed ; if it be the former, it must 
be so in virtuo of bis original contracb; and 
it should seem to result from a performance 
by him of that contraot that be will be 
entitled to the full consideration for which 
it was entered into with respect to the 
particular circumstances attending its 
fulfilment,; on the other hand, if it be the 
latter, a right to the full freight seems to 
be implied ; the master is at liberty to 
tranship ; but for what purposes except for 
that of earning his full freight, at the rate 
agreed on ? In the case supposed, we may 
introduce another circumstance; let the 
owner of the goods arrive, and insist, as be 
undoubtedly may, that the goods shall not 
proceed, but bo delivered to him at the 
intermediate port. There is then no 
question that the whole freight at the 
original rate must be paid; and that 
beoause the freighter prevents the master, 
who is able and willing, and has the right 
to insist on it, from fulfilling the contract 
on his part, and because the sending of 
goods to their destination in another vessel 
is deemed a fulfilment of the contraot, If 
therefore, the owner of the goods be 
not present, and personally exeroises no 
option, still tbd ship owner, in forwarding 


the goods, must have the same rights, and,, 
in so doing, must be taken to exercise there¬ 
with the same object in view.” 

It is to be remarked that the right of' 
transhipment is treated a9 a privilege tc- 
tbe shipowner or master for the purposes- 
of enabling him to earn his full freight by- 
getting the goods oonveyed to their.- 
destination. Further in Carver's “ Carriage 
by Sea ” 6th edition, at p. 415, the learned- 
writer says. "It is his (a. e., the, master's)- 
busicess to get the ship repaired, and to- 
oarry the cargo to its destination in her;, 
and if that oannot be done, he ought ta 
tranship the goods into another vessel ami 
forward them, if it be possible to do so. on 
such terms as to make it profitable to his 
employer" i.e., the owner; and again 
at p. 420: "But the ship-owner is nob 
bound to employ another vessel to complete 
the voyage to bis own loss. If therefore 
the only terms upon wbioh another ship 
can be got are suoh that the whole agreed 
freight and more will be absorbed by the 
expenses of forwarding, the master is 
entitled, and in duty to the shipowner ie 
bound, to abandon the voyage unless be 
oan complete it in bis own ship. And, 
presumably, the same is true where the 
freight has been paid in advance." Cf. to 
the same effeot Scruttonon Charter-parties- 
and Bills of Lading (7th edition) at p. 248; 
where it is stated (in [foot note 2): "In 
Shipton v. Thornton (6) the point wasmuob 
discussed whether it was not the duty, as 
well as the right, of the master to tranship 
the goods if opportunity offered. The point 
was not determined, and does not eeem to 
have been expressly decided except by 
Kennedy, J. in a diotum in Hansen v 
Dunn (2). And on general principles (See- 
article 30) it would seem that there is no' 
such duty." 

Now Hansen v. Dunn (2) was the judg¬ 
ment of a single judge (Kennedy, J.) but 
one of wide experience in oommeroial oases. 
The case turned on the negligence of the 
ship-owner in keeping the cargo on board' 
during repairs instead of discharging and 
transhipping it. The learned Judge obser¬ 
ves "If, on the other hand, the oiroum- 
staDces are [such that the ship-owner ic* 
justified i'd not repairing his ship, or are 
suoh that, even if the ship is eventually 
repaired, it is Dot, with a due regard to bis- 
own interest and the interest of the owner- 
of the oargo, reasonably praotioable, owing- 
either to the length of time which thro 




1021 VENKATACHALAPATHI CHETTIAR V . LAKSHMANAN CHETTIAR Madras 71 


repairs will take, or the perishable nature 
of the cargo, or to the expense involved, or 
all Dr any such reasons, chat the carriage of 
Ihe cargo should be completed in the ship 
when repaired then the ship-owner is at 
liberty to tranship and oarry the cargo to 
its destination in another bottom and so 
earn his freight. He is not bound to employ 
another vessel to complete the voyage at 
his own loss." The learned Judge goes on 
fcosay, that if tbeship-owner deoides neither 
to repair nor to tranship, he ought to be 
diligent to inform the owner of the oargo 
of these facts so that the latter may not 
be unnecessarily damaged. 

From these authorities it seems to me 
fair to eay that it is the right, but has not 
so far been held to be also the duty, of the 
ship-owner or master to tranship, and this 
would be the case, in my opinion, even 
where there is an express clause as here in 
the bill of lading giving the ship-owners 
liberty to tranship and the clause must be 
deemed to have been inserted for the protec¬ 
tion of the ship-owner alone. I think 
therefore, that the second appeal fails on 
•his ground. 


I think it also fails on another ground. 
It is admitted by Mr. Ramesam for the 
appellants that if'the contract was put an 
end to by the requisitioning of the 11 Clan 
Maokellar at Bombay, he must fail. 
In Countess of Warwick S. S. Co., Ltd . 
V. be Nickel Society Annonyme (7) a case of 
oharter-party, it was held by the Court of 
Appeal that the adventure was frustrated 
by the requisition by Government. The 
charter was for nob less then 12 calendar 
months and ountaioed an exception of the 
restraint of the princes. Six months later 
■ne ship was requisitioned by the Admi- 

SuLJ? 5, BmU " 0880 iD *' A - Tamplain 

Angl ° Mexican Petroleum 
ProdwtsCo . (8)it was held that the oommer- 

“ rr™ nob ,ru8trat0d ina «“«oh 

Jhouch Wa , 9 d6riviD * in substance 
72? K ! 0rtn a substantial part 
D ated nh 0 t n - fi ' h * 0y re8peotiv0l y oontem- 

that fl, b 06 it0m the enterprise and 
that there was nothing to prevent- th* 

vessel^nd "‘“T?. 8 the oon *°' of the 
whe? fc l° n mpl0b,D8 fche oh « t0 r if and 

to the^ 6 ?M B 0rnmeDfc re8tored vessel 
* h,B was approved bv a ma ior 

ty 0fthQ 001160 of Lords ih F.% Tamp. 


ffj (191T) 84 T.L.R. g 7l 

18) (1916) 1K.B. 48B-P6 L.J.KB, 841. 


lain Steamship Oo. v. Anglo Mexican Petro¬ 
leum Product Co. (9). In toy opinion, the 
case here must clearly fail under the 
category of whioh the former of the oases 
quoted above is an example. I think the 
adventure was frustrated by the requisi¬ 
tion at Bombay and that it was a 
restraint of prinoes <as found by the lower 
appellate Court) and falls within condition 
3 of the bill of lading. The contract was 
therefore at an end in Bombay. 

I agree with the order proposed by my 
learned brother. 

Appeal dismissed. 

(9) (1916) 2 A.O. 397=85 L.J.K.B. 1399=116 L. 

T. 315=31 T.L.R. 677 = 13 Asp. M.O. 467 = 

21 Com. Cae. 299. 
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Oldfield, j. 

V. R. VenkatachalapathiChettiar —Plain¬ 
tiff-Petitioner 


G. V.Lakshmanan Cheiliar— Defendant- 
Respondent. 

Civil Revision Petition No. 509 of 1919* 
deoided on 15th October, 1920, from fiho 
deoree of the Sub-J„ Tanjcre, dated 30th 
December, 1918. 

Evidence Aot,8. 91— Qu«s(ton whether unstamped 
acknowledgment toas sijweil to prove debt—External 
evidence is admisaitfe, 

Exlern&l evidence is admissible to show that an 
unstamped acknowledgment was not signed, to 
supply evidence ot the debt connected with it. 21 
Bom. 201 (F.B.) and 80 Cal. 687, Rtf. [P. 71 . 
0. 2 ; P. 72. 0. 1] 1 

M. S. Vaidyanatha Aiyar — for Petitioner. 

V. Mahadeva Aiyar and G. R. Sivarama- 
krishna Aiyar — for Respondent. 

Judgment:—The question is whether 
the lower Court was right in refusing to 
admit in evidence an acknowledgment 
dated 4th July, 1915, on the ground that ib 
was unstamped. Ib would have been 
rigbtin so refusing, if the acknowledgment 
were signed to supply evidenoe of the debt 
connected with it. But the lower Court 
deoided that it was so signed, on a simple 
inspection of the dooument. It is contend¬ 
ed here that other evidenoe was ready 
ana should have been taken. 

If auoh evidenoe was offered, it should 
certainly have been taken. Mulii Lala v. 
inngu Makajt ( 1 ) has been followed in 


U) (1897) 91 Bom. 901 (F.B ). 
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Ambica Dat Vyas v. Nitayanand Singh (2) 
and by a Full Bench of this Court in an 
unreporbed case ; and it is clear that the 
8 urrouodingoiroumsbance8 must be looked 
to. Those oircumatancea can be proved 
only by extraneous evidence. 

It appears from the oosts-list that plaint¬ 
iff, petitioner, had taken prooeas tD 
witnesses for the trial and hia own evidence 
would presumably have been given. It 
may therefore be taken that there was 
evidence. 

The Civil Revision Petition ia therefore 
allowed, the lower Court’s decision being 
set a3ide and the case reminded for re- 
admission and re-hearing in the light cf the 
foregoing, after the parties have had an 
opportunity of examining witnesses. Costs 
to date will be costs in the oase and will 
be provided for iu the decree. 

Petition allowed. 

(3) (1901) 30 Oil. 697. 


AIR. 1921 Madras 72. 

Wallis, cj. and Seshagiri Aiyar, j. 

A . Swaminatha Mudaliar —Defendant- 
Appellant 

v. 

S. V. Bamnswami Mudaliar —Plaintiff- 
Respondent. 

O. C. J. Appeal No. 46 of 1920, decided 
on 10th November, 1920, from the decree 
of Kumaraswami Sastriar, J., dated 18bh 
March, 1920. 

Registration Act , Sj. 17 (1) ( d) and (9) M and 3 
(7)— Agreement to lease not effecting immtdiate 
demise ia admissible without registration , 

Ac agreement to lease whioh does not effeot an 
immediate demise is admissible in evidenoe, 
although it is unregistered, in a olaim t or damages 
tor failare to gi?e the lease as promised. 47 Oal. 
485 (P.0,) and 37 Oal. 808, Foil. 35 Mad. 63 (F.B.) 
held not good law. [P. 73, O. 2 ] 

K. Bamachandran —for Appellant. 

Venkatasubba Bau and Badhakrishnayya 
—for Respondent. 

Wallis, C. J.:— I agree that the oase 
should go back. Tne words " agreement 
to lease ” which were included in the 
definition " lease ” at least as far back as 
the Registration Act of 1866, long before 
the enactment of the Transfer of Property 
Act, and were apparently intended to 
guard against the possibility that Courts 
in India might otherwise extend the same 


degree of recognition to agreements to 
lease that is extended to them pursuant to 
equitable principles in England, have ap¬ 
parently received a restricted construction 
in the recent decision of the Privy Counoil 
in Hemanta Kumari Debi v. Midnapur 
Zemndart Co. (li which approves of 
the construction put upon them by Sir 
Lawrence Jenkins, Chief Justioe in 
Panchanan Bose v. Chandicharan Misra 
(2) ; and it appears necessary to reconsider 
in the light of these decisions and on the 
faots of the oase whether there was here 
any agreement to lease within the meaning 
of the definition in section 2 of the Indian 
Registration Act. If there was, we are 
still bound by the decision of the Full 
R9och in Narayanan Chetty v. Muthiah 
Servai (3), 

Seshagiri Aiyar, J This is a suit in 
ejectment. The defendant had a lease of 
the premises, whioh expired in the 
beginning of Ootober or November. 1919. 
Negotiations began for the renewal of the 
lease. The parties failed to agree. There¬ 
upon the plaintiff gave nobioe to terminate 
the tenancy and brought tbissuit. 

The defendant filed a oounter olaim in 
whioh be asked that damages should be 
awarded bo bim for failureto give the lease 
as agreed upon, 

Mr. Justioe Kumaraswami Sastriar came 
to the conclusion that, as there was no 
registered lease deed, the plaintiff was 
entitled to possession. On the oounter 
olaim the learned Judge was of opinion 
that as the correspondence at best only 
amounted bo an agreement to lease and 
as suoh an agreement was inadmissible in 
evidenoe for want of registration, the 
defendant was not entitled to have that 
considered in the suit. Hence this appeal. 

Mr. Venkatasubba Rao argued a 
preliminary question that as the corres¬ 
pondence did not evidenoe a completed 
contraot the learned Judge was right in 
dismissing the oounter claim. Reading the 
letters that passed between the parties, it 
seems to me that Exhibit G, the reply of 
the defendant, dated 6th Ootober, 1918, is 
a valid aooeptanoe of the proposal contained 
in Exhibit F. The sentences that follow 


(1) (1919* 47 Oal. 485-63 I.C. 534-46 I A. 240 

(PC.) 

(2) (1910) 37 Cal. 808-6 I.O, 443~14 0.W.N. 

874. 

(3) (19101 95 Mad. 63-21 M.L J. 44-8 1.0. 520- 

(1910) M.W.N. 743 (F.B.). 
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-containing a reqaest that the lease should 
■oommenoe on a particular date and 
terminate on another date do not affeot the 
aooeptanoe contained in the early portion 
-of the letter. The learned Judge himself 
aeemB to have proceeded upon the footing 
that there was a completed agreement bo 
lease. The question as bo whether this 
agreement amounted bo a present demise 
will depend to some extent at least upon 
the evidence as bo when the previous lease 
terminated and whether the defendant 
continued to occupy the premises on the 
strength of the correspondence that passed 
between the parties. The only question 
that need be deoided at present is whether 
the learned Judge was right in holding 
that an agreement to lease should under 
all oiroumatances be registered and 
whether the view taken in Narayanan Chetti 
v. Muthiah Servai 13) should be followed. 
The difficulty arises beoause of the decision 
of the Judioial Committee in Remanta 
Kumari Debt v. Midnapur Zemindari 
Company (l). In this Court, acting on 
Narayanan Chetti v. Muthiah Servai (3) io 
was held in Sreeramalu Naidu v. 
Bamaswami Mudaliar (4) that an 
unregistered agreement bo lease should not 
be considered even with reference to a 
question for damages for breaoh of oontraot. 
Ib is therefore neoessary to examine with 


some minuteness the pronouncement of the 
Privy Council on this question. Remanta 
Kumari Dtbi v. Midnapur Zemindari 
Company (1) was an appeal from the 
decision of Mukerjes and Beaoboroft, JJ. 
ip Remanta Kumari Debi v. Midnapore 
Kmindari Company (5). Mr. Justioe 
Mukerjes whilst pointing out that an 
agreement to lease was nob affeoted by 
section 17, ii (5) held that it was not 
exoluded by seotion 49, of the Aob when 
a question relating, to specific performance 
of the oontraot arose for decision. 
Mr. Justioe Beaohoroft pub on a slightly 
different ground. Lord Baokmasber in 
delivering she judgment of the Privy 
'■Council referred bo the defiuibion section 
and held that an agreement to lease was 
moluded in the term "lease." His 
Lordship also held agreeing with 
Mr. Justioe Mukerjee that seotion 17, ii. • 
lo) vvas inapplicable. Then he proceeded to 
eay that if the dooument in question can 

<4| (1917) 83 U C. J. 696-49 I Q 94 a - 

■(e) (1914) 19 O.W.N 647-98 1,0'. 8T9-99 G.L.J. 


44. 


mws e- 


1991 M/10 


be regarded as a lease within the meaning 
of this definition it could not be received 
in evidence. Their Lordships were of 
opinion that it cannot be so regarded. An 
“ agreement for a lease ” whioh a lease is 
by the statute declared to inolude, must, 
in their Lordships' opinion, "be a document 
which effeots an aotual demise and operates 
as a lease. They think that Jenkins, C. J. in 
Panchanan Bose v. Chandicharan Misra 12) 
oorreotly stated the interpretation of 
seotion 17 in this respect. ” Turning to 
Panchanan Bose v Chandicharan Misra (2) 
we see that the Chief Justioe held thab 
the document be was considering did not 
ooms within seotion 17, (i) id) of the Regis¬ 
tration Aot and that consequently it was 
affeoted by bherule contained in clause ii (5). 
Io faot the oonolusion was that 
unless an agreement to lease had the 
effect of operating as an immediate demise 
of the property it need not be registered. 
It may be urged that this view practically 
destroys the difference between a lease 
and an agreement to lease but apparently 
the position oreated by the definition eeotiou 
has become very anomalous and Courts 
have been at pains to devise a way out of 
the difficulty, and as the solution has 
emanated from suob a high authority as 
Sir LawreDoe Jenkins and has the approval 
of the Judioial Committee I feel that we 
should aooept it unreservedly. I am nob 
prepared to regard the pronouncement of 
the Judioial Committee as an obiter dictum 
whioh is open to us to ignore having 
regard to the Full Benoh decision of this 
Court. The question was direotly before 
the Board and they pointedly drew atten¬ 
tion to the deoision of the Chief Justioe of 
the Caloutta High Court on the matter. 

I feel no oompunotion in raspeobfully 
accepting this view and in holding that 
Narayanan Ohetly v. Muthiah Servai (3) 
should no longer be regarded as good law ; 
otherwise it would result in perjured 
evidenoe being lefo in to prove a supposi¬ 
tious oral agreement in such oases. 

In the Transfer of Property Aot, the 
legislature has expressly provided that an 
agreement to sell does not oonfer any in¬ 
terest in the property, There is no reason 
justioe, or principle why an agreement to 
lease should be on a higher footing 
than an agreement to sell. Appa- 
rently as was suggested by the learned 
Chief Justioe in the ooaree ot the 
argument the definition seotion in the 
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Registration Act included 1 an agreement 
to lease' in tbe term ‘ lease ’, on the 
principle of English Courts that equity 
regards that as done whioh oughi to be 
done. If >70 turn back to the earliest 
Registration Act, we still find a “lease” 
includes “an agreement to lease/’ The 
framers of the Transfer of Property Act 
attached less importance to this principle 
of equity in enaoting that an agreement to 
sell did not create an interest in the 
property, and their failure to enaot a 
similar provision in respeot of leases was 
probably due to a desire to leave the law 
as contained in the Registration Aot 
untouched as it has withstood the test of 
time for a considerable period. If I may 
say so with respeot, there is an obvious 
inconsistency between the position of 
sales and leases and it is desirable that 
both of them should be plaoed on the same 
footing by the legislature. However that 
may be, we must now exclude from the 
definition of agreements to lease all instru¬ 
ments which do not operate as an imme¬ 
diate demise. Therefore the decision of 
the learned Judge should be reversed and 
the oase should be sent back bo him for 
further consideration. 

The question as to whether, in the pre¬ 
sent oase, the agreement amounts to a 
present demise will depend to some extent 
upon the evidence that may be adduced. 
On the correspondence as it stands, with¬ 
out knowing when the old lease terminated 
and whether the defendant was in posses¬ 
sion when notice to evict him would take 
efleot, under the old lease or under the new 
arrangements, it is not possible to deoide in 
appeal. Therefore the case must go baok 
to the learned Judge. 

There is another question of equal 
importance, that is, whether, even suppos¬ 
ing that the agreement to lease contained 
in the correspondence did amount to a 
present demise because the contract has to 
be spelled out of the correspondence that 
Passed whether it should be registered. 
There has been a conflict of opinion on this 
question in this court. There is first of all 
the decision of the Judicial Committee in 
Port Canning Land Investment Reclamation 
and Dock Co. v. Smith (6) whioh was given 
under the old Registration Act. There has 
since been a obange in the language of the 


(6)(1874) 1 I.A. 124 — 21 W.R. 315 = 3 Bar. 369 
(P.O.*. 


Aot to which Mr. Justioe Napier has drawn 
attention. Hew far this obaDgo impairs- 
the authority of the ruling of the Judi¬ 
cial Committee has to be considered. 
Probably it may be necessary to refer 
the question for the decision of a Pull 
BeDob in view of the two decisions of ibis- 
court, one in Morgan and Son v, 
Fernanda (7) and another in Chttrazelu 
Servai v. Samanna Aiyer (8). Under these* 
oircumstances, I do nob think it desirable* 
to express any decided opinion on thigi 
question. Co9ts to abide. 

Appeal allowed. 


(7) (1916) 30 M.L.J. 519-3 L W. 370 = 33 1.0 

439 = (1916) 1 M.W.N. 373. 

(8) (1916) 35 1.0. 108. 
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Sadasiva Aiyar and Spencer, jj. 

(Taikkandhi Pokkancheri) Kultayathd 
Kutti and others —Defendants-Appellants. 

v, 

1. Achuthan and another— Plaintiffs-Res- 
pondent8. 

Seoond Appeal No. 1056 of 1919, docided 
on 25th Maroh 1920, from the deoree of the 
Disb. J. f South Malabar, in A. S. No. 28& 
of 1918. 

(а) Hindu Law—Applicability — Thiyyas of 
South Malabir—Hindu Law applus unless specia £ 
custom is proved . 

Prima facie the ordinary Mit’k^bara system ot 
Hindu Law applies to the Tbiyyas of 8outb 
Malabar, and the burden of proving a custom op¬ 
posed to Hindu Lew is on the party alleging snob' 
custom. Thus a daughter with her husband alive, 
claiming a right of residence in her father’s house* 
must prove the custom. [P. 76, 0. ).] 

(б) Custom—Evidence— Opinior^evidence should 
have the forot of law , 

Opinion-evideooe is some evidence on the ques¬ 
tion of oustom. but unless the evidenoe establishes 
that the olaim in dispute can be put forward as one 
whioh the community reergnites as enforceable by 
law, it will be useless. It may amount to no more 
than that suoh a olaim is a moral olaim reoogniied’ 
by praotice or convention and honoured by respeot- 
able people among the community. In suoh a case* 
no oustom oan be recognised. 1 All. 440, Ref- 
[P. 76, Q.2.] 

K . P, M. Menon —for Appellants. 

C. Madhavan Nair —for Respondents. 

Sadasiva Aiyar, J.Defendants 1, 3 
and 5 are the appellants before ns. The 
oase was argued only on behalf of the let 
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appellant (1st defendant). On the date of 
the suit, she was a married woman whose 
husband was alive. The house in dispute 
belonged to her brother whose son is a 
minor, 1st plaintiff. The bouse was 
inherited by the 1st plaintiff's father from 
the father of himself and of the 1st 
defendant. Praotioally the only question 
in this case is that raised by the 7th issue, 
namely "Whether under the oustomiry 
law obtaining among the parties, 1st 
defendant has a right to be in joint posses¬ 
sion of the bouse and moveables ” i.e., 
jointly with her brother's minor son, the 
1 st plaintiff. 

I think it must be taken as tattled 
law that a person who admittedly belongs 
to the Hindu community and is domi¬ 
ciled in Southern India is ordinarily 
governed by the Hindu Law of the 
Shastras as expounded by the Southern 
aommentators. Of course where there are 
very wide and well known exoeptioDS as in 
the case of the Nair community in Malabar, 
suoh ordinary Hindu Law does not apply 
but the well known Marumakattayam 
system of law. But. as I said we do start 
with the presumption that the general 
prevailing law of the Mitaksbara applies to 
every Hindu. I do not tbmk that there 
are any suoh observations in Rarichan v. 
Perachi (1) as can be treated as oasting 
doubt on this prima facie presumption. On 
the other band, the oase in EunhiPennu v. 
Ch'.ruda (2) and the judgment in S. A. 
518 of 1901 deoided by Benson and Moore, 
33., support the existence of that legal 
presumption. In the judgment in the latter 
ease the learned Judges say "where the 
nephew s widow of the last male owner 
olaimed to exclude the ordinary heir of the 
Hindu Law, namely, a daughter of the last 
owner her claim ” that is the olaim of the 
nephew a widow 'is not in accordance with 
the ordinary Hindu Law and she has nob 
jroved any speoial oustom in her favour." 
That being bo, if a married daughter olaims 
a right of residence in her father’s bouse 
even after her marriage and especially 
where her husband is alive burden of proof 
lies upon her to show that there is a speoial 
custom varying the ordinary Hindu Law 

on which she could rely in support of her 
alleged right. 

As regards the evidence given In the 


(1) (1899) 16 Had. 981, 
(«'(1896) 19 Mad. 440. 


present case of that custom, of the 6th 
witness examined by the 1st defendant, 
the evideDoe of the 6;h witness is nob 
relied upon by the lower Courts. It may 
be taken that both the Courts held that the 
other five witnesses were boneet v/itnesses, 

I do not think that in Second Appeal we are 
entitled to question the opinion of the lower 
Appellate Court as regards thehonesty of any 
particular witnesses. Taking it, then, that 
all these five witnesses are honest witnesses 
we have to see whether the alleged oustom 
has been Bull oiently proved. As pointed 
out by Mr. Madhavan Nair for the res¬ 
pondent there are oertain statements of the 
4th and 5th witnesses, wbioh indioate that 
though they may be honest witnesses, their 
evidenoe Rbould Dot be given much weight. 
As regards the other three witnesses, their 
evidence is only their opinion as to the 
existence of suoh a oustom. Suoh opinion- 
evidence is no doubt, some evidenoe on the 
question of oustom bub when it is put 
to the test to wbioh suoh evidenoe 
should be subjected (as pointed out in 
Lachman Rai v. Akbar Khan :3), ib is 
seen to be of little value unless the evidenoe 
establishes that the olaim in dispute can 
be put forward as one wbioh theoommunity 
recognises as enforceable by law. It may 
amount to no more than that suoh a olaim 
is a moral olaim recognised by practice or 
convention aod honoured by respectable 
people among the community, I think 
the learned District Judge has given very 
good reasons in paragraphs 7 to 9 of his 
judgment for his conclusion that no suoh 
legal oustom as has been put forward by 
the first defendant has been proved in this 
oase. 

That a married woman after marriage is- 
oalled by the family name of her husband, 
that her funerals are performed by her 
husband and bis relations, tbab her property 
iB inherited by her husband and hia. 
relations, all these make it improbable 
that the custom, namely, that of righb she 
is entitled to reside in the parent's family 
house even after her marriage, exists 
amoDg this community. Without judioial 
precedents and without at least a few cases. 
where a married woman was attempted to 
be deprived of her alleged right and was 
able to enforoe ib by the deoiBions of 
mediators or arbitrators, or by the admis¬ 
sion of her father or his relations, ib ir. 


(8) (1876-78) 1 All, 440. 
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very difficult to find the existence of saoh a 
custom on the bare opinion of a few 
witnesses. The admitted fact that an 
alienee from her father or brother can defeat 
her so-oalled right of residence shows that 
the right is not a legal right as in the case 
of widows in undivided families governed 
by the ordinary Hindu Law, or in the case 
of unmarried daughters. I therefore agree 
with the Lower Appellate Court and would 
dismiss the Seoond Appeal with oosts, 

Spencer, J.:—I agree that this Seoond 
Appeal should be dismissed with costs. In 
Rarichan v. Perachi (1) the learned Judge 
observed the word : " Makkatayam ” is 
generally used in Malabar to denote the 
succession of sons in contradistinction to 
Marumakkatayam or suooessionof nephews. 
After the findings were returned they went 
on to say : " The evidence is to the effeob 
that the Tivars of Malabar are not governed 
by Hindu Law, pure and simple, but their 
usages with regard to divoroe, remarriage 
and inheritance are not entirely in 
aooordanoe with Hindu Law, though the 
succession of sons does obtain among 
them.” In Second Appeal No. 518 of 1901 
Benson and Moore, J J. applied the ordinary 
Hindu Liw to a case of South Malabar 
Tiyars following the Makkatayam Law 
and they required the widow of a nephew 
to establish a special oustom among the 
community in her favour before she could 
be allowed to prevail over the rights of a 
daughter of the last full owner. 

If the general principles of Hindu Law 
are applied and if succession of sons 
obtains among these Tiyars the onus must 
fall on the 1st defendant, a sister of the 
last mal9 owner, to prove her superior title 
to suooeed against a son of the last male 
owner. In the opinion of the Lower Appel¬ 
late Court she did nob discharge that onus. 

The learned Distriob Judge found that 
the defendants adduced no evidenoe to 
show that married women belonging to the 
families of Tiyars in South Malabar follow¬ 
ing the Makkatayam Law have ever been 
in the habit of enforcing a right to reside 
in the bouses of their parents against the 
wishes of those parents, or their sons. 
Aooepting the correctness of this finding 
the Seoond Appeal must neoessarily fail. 

Appeal dismissed. 
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Wallis, o.j. and Seshagiri Aiyar, j. 

Raja of.Pittapur— 1st Defendanb-Appel- 
lant 

v. 

B. Pallamraju and another —Respon¬ 
dents. 

Appeal No. 303 of 1919, deoided on 3rd 
August, 1920, against the decree of the 
Temporary Sub-J„ Cocanada, in Original 
Suit No. 16 of 1918. 

Interest Act (XXXII of 1839), S. 1-Duiliing 
contract—Provision lor payment within reasonable 
time after inspection and approval of building— 
No provision for interest—No proof of demand- 
interest oannot be decreed. 

A oontract provided that “all work done by fcha 
contractor shall be paid for aooordiog to the rates 
herein eoeoifiad within a reasonable time aftev 
it has been inspeoted and finally approved and 
parsed.” [P. 77, 0. 1.] 

Held that the money due to the contractor was 
not a debt or earn certain payable at a certain 
time. [P. 77, 0. 1.] 

Held also that interest was also not claimable 
under the proviso to the Aot and that in the 
abeence of any provision for the payment of inte¬ 
rest in the contract or any demand for snob 
payment, no interest oould be decreed, [P. 77, 
C. 1 : P. 79. C. 2 ] 

S. Srinivasa Atyangar and A. Krishna - 
swami Aiyar —for Appellant. 

P. Narayanamurthi —for Respondents. 

Wallis, C J.:—This is an appeal by the 
lstdefendant from a deoree of tbeTemporary 
Subordinate Judge of Cocanada in a suit 
brought by the plaintiff to recover from the 
1 st defendant money payable for work and 
labour done under a building contract. One 
of the points argued before us relates to the 
price with which the plaintiff has been 
charged in acoount with the 1st defendant 
fortimbersupplied by the latter for the build¬ 
ing. The lstdefendantclaimedan allowance 
for the timber supplied by him at the rate of 
Rs. 3 a cubic foot. The evidence is not 
very strong on either side and we are not 
prepared to interfere with the finding of the 
Subordinate Judge in paragraph 35 of hig 
judgment in favour of the lower figure. 

Thenextobjeotion is to the disallowanoeof 
tbelst defendant’s olaim for Rs. 1081-11-10 
for stone and sand supplied by the 1st defen¬ 
dant for the purpose of the building. The 
1 st defendant admittedly stored stone and 
sand on the premises for the purposes of the 
building when he intended to have the build¬ 
ing ereoted without employing a oontraotor. 
The interested evidenoe of the plaintiff that 



1021 


BAJA OP pittapur v. B. pallamrajo (Wallis, G.J.) MadraB 77 


be made no use of these materials whioh 
bad been colleoted for this very building 
seams highly improbable. The evidence of 
the first defendant’s overeeer whom the 
Subordinate Judge gives no good reason for 
discrediting that be himself measured the 
stone and sand supplied to the plaintiff 
seems muob more in aooordanoe with the 
probabilities of the oase. We acoept the 
oase for the let defendant on this point and 
allow him Rs. 1081-11-10 on this account. 

The first defendant next objeots to so 
much of the decree as direots him to pay 
interest on the sum found due to the 
plaintiff from the date when tbo building 
was handed over to him on completion. 
There is no provision for payment of 
interest in the oontraot nor is there 
any proof of demand, but the sub-Judge 
has held that the money olaimed by the 
plaintiff under the oontraot was “ a debt or 
sum oerbain payable at a certain time ” 
within the meaning of the Interest Aot, 
XXXII of 1839 and that therefore the Court 
had a discretion to allow interest under the 
Aot from the time when the money beoame 
payable. The oontraot provides that "all 
work done by the oontraotor shall be paid 
for by the Rajah acoordiog to the rates 
herein specified within a reasonable time 
after it has been inspeoted and finally 
approved and passed. ” I do not think that 
is a provision for the payment of a sum 
oertain or for the payment of suoh sum on 
a oertain day. If authority be wanted 
referenoe may be made to Hill v. South 
Staffordshire Railway Oo. ” ( 1 ), and to the 
observations of the Judioial Committee in 
Jugg Mohun Ghose v. Manicfc Ohund (2). 
The respondent has therefore endeavoured 
to support the deoree on the ground that 
it was open to theOourb to award interest 
in this oase independently of the ..Interest 
Act under the proviso to the aot that 
interest shall be payable in all oases in 
whioh it is now payable by law'. This 
contention is opposed to the settled course 
of demsions of the Court in Kisara Rule 
kumim Rao v. Cripathi Viyanna Dikshatulu 
13), Ratnakmmal v, Peeru Metra Levvai 
RouMon (4), and to the earlier deoision of 
the Privy Oounoil, Jugganmohan Ghose v. 
Mantok Ohund (2), w hioh proceeded on the 

!a! l n B 1 2- t 161 - 43 Oh. _ 666. 

(3) OMN I368-4 W.B. 8-1 Bather 

jj) uses) f 

W) (1697) 30 Mri.181-7 M,L,J, 968. 


view that interest not payable under the 
terms of the oontraot oould only be awarded 
under the Aot or as being in aooordance 
with usage as to the particular class of 
instruments. In that case the olaim founded 
on the aot was rejected, and the olaim 
founded on usage was upheld. The English 
decisions on seotion 28 of Lord Tenderden’s 
Act 3 and 4, Will. 4 c. 42 are to the same 
effect, and are entirely applicable because 
the Interest Aot 1839 was passed,as recited 
in the preamble, to extend this seotion to 
India ^nd re-enaotedib in substanoe. The 
English Aob as pointed out by Lord Watson 
in London, Chatham, and Dover Ry. Co. v. 
South Eastern Ry. Co. (5), wa9 passed upon 
the assumption that Lord Tenderden had 
oorreotly laid down the Law in Page v. 
Newman '6), where he said ‘ interest is not. 
due on money secured by a written instru¬ 
ment. unless it appears on the faoe of the 
instrument that interest was intended to be 
paid or unless it be implied from the usage 
of trade, as is the oase of mercantile instru¬ 
ments.” 

In the Court of Appeal Lindley, L. J. as 
he then was, had stated the law as follows : 

" As regards interest it was settled by 
Higgins v. Sargent (7l Page v. Newman (6), 
and Foster v. Weston (8), that at Common 
Law interest was not payable on ordinary 
debts unless by agreement or by mercan¬ 
tile usage, nor oould damages be given for 
non-payment of suoh debts. London 
Chatham and Dover Railway Co. v. South 
Eastern Railway Co. (9). What the 
statute does, it is now well settled, ib to 
provide for interest being awarded by way 
of damages in cases covered by it as held in 
Cook v. Fowler (10i, and numerous other 
oases. 


It is I think clear that the provisions of 
section 28 of the Lord Tenderden’s Aot 
were extended to India upon the same 
assumption as to the general state of the 
law in India, although there might of 
course be speoial oases in India ooming 
within the proviso as to the oases in whioh 
interest was already payable. We have 
been referred to a oase in whioh it was 
held by the Judioial Comm ittee in Ohajmal 

(6) (1893) A.O. 439-69 L.T. 637-63 L.J. Oh. 93 
"1 R. 976-»68 J.p, 86. 

(6) (1829) 9 B, & 0. 878*7 L J. (O 8 1 K R oca 

(7) (1893) 3 B. A C. 348-3 L J. (O.B) KB 83 

(8) (1880) 6 Blog. 709-8 L.J. (O.B.) 0 P. 996, ' 

(9) (1898) 1 Oh. 190-66 L.T. 793-40 W.B. 191- 

61 L.J. Oh. 894. 

(10) (1874) 7 H.L. 87 — 43 L.J, Oh. 866. 


1 Bather 
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Das v. Bnj Bhukan Lai (11), that post 
diem interest not provided for in a mortgage 
deed might be awarded by way of damages 
for the detention of the mortgage debt after 
it fell due, but this was only an application 
to India of toe deoieion in Price v. Great 
Western Raihoiy OoA12\ where it was held 
with reference to the corresponding section 
of Lord Tenderden’s Act that interest 
might be awarded by way of damages in 
• 3uob a oase beoause it had been the 
oonsbant and invariable practice in cases of 
mortgage to give suoh interest by way of 
damages. That practice was apparently 
regarded as saved by the proviso to the 
section, and the rule as to mortgages is 
treated as an exception to the general rule, 
Fisher on Mortgages paragraph 1805. The 
decision in Ohajamat Das v. Bnj Bhukan 
Lai (11), is therefore no authority for the 
proposition that in other oases of contract 
interest may be given by way of damages 
for detention when it is nob provided for 
in the contract and cannot be claimed under 
the Aob. That contention, as already 
pointed out, is opposed to the scheme of 
the Aot and the assumption on which it is 
based. The decision of the Privy Council 
in Hurropershad Roy v. Shama Persad 
Roy (13), in favour of allowing interest on 
mesne profits was based on the long settled 
practice of the Court aud this and other 
oases in which interest was allowed by the 
’ Privy Council in the absence of contract 
and independently of the Act must in my 
opinion be regarded as cases coming within 
the proviso to the Aot saving oases in which 
interest was payable by law when the Aot 
was passed, The deoision of this Court in 
Abdul Saffur v. Hamida Bibi (14), whioh 
has also been oitod, does nob affect the 
present oase as that was not a case of con¬ 
tract as to whioh in my opinion the law is 
clear; it is therefore unnecessary to con¬ 
sider it further on this occasion. At the 
- suggestion of the Court the appeal as to the 
disallowance of the fines imposed by the 
1st defendaut has not been pressed in view 
of our disallowance of interest and with 
reference to the position of the parties. 
The decree will be modified accordingly. 

. Eaoh party to be ar bis own costs ._ 

(11) (1695) 17 All. 511 = 22 I.A. 199 = 6 8ar. 624 

(P.C.). 

(12) (1847) 16 M. & W. 244 = 16 L.J. Ex. 87. 

(13) (1878) 3 Cal. 654 = 6 I.A. 31 = 1 C.L.R, 499 

= 3 8ather 495 = 3 8ar 782 (P.C.), 

(14) (1919) 42 Mad. 661 = 96 M.L.J. 456 = 52 1.0, 

505 = (1919) M.W.N. 484. 


PALLAMRAJU (Seshagiri Aiyar, J.) 1921 

Seshagiri Aiyar, J, : —l agree This 
appeal relates to four items allowed in 
favour ofbbe plaintiff contractor against the 
1st defendant, the Rajah of Pittapore. 

As regards the oontontion that the con¬ 
tractor was bound to take timber from the 
Rajah at the rate at whioh local boards 
supplied their contractors, it is enough to 
poiut out that the coouraoj in this case does 
not contain any suoh stipulation. In the 
absence of aoy agreement to the oootrary, 
the presumption is that the purchase by the 
plaintiff was at the market rate and not 
higher. I therefore agree with the conclu¬ 
sion at whioh the Subordinate Judge arrived 
on this question. 

As regards the olaim for the fine levied 
by the Rajah against the plaintiff for delay 
in finishing the building, Mr. Srinivasa 
Aiyengar has agreed not to press this 
olaim. 

As regards the third item namely the 
value of the sand and stones supplied to the 
plaintiff, the dooument established very 
dearly that the appellant's contention is 
well-founded. The Subordinate Judge has 
not given sufficient weight to Ex. F. 8. 
It was aa estimate whioh was prepared at 
the spot when it was sent to offioe of the 
Rajah, it was scrutinised there and the 
oorreot units supplied were entered. It was 
after this that the plaintiff signed the esti¬ 
mates. Oa his signing it, an order was 
made that a oheque should be issued for the 
amount. This by itself is almost conclusive 
of quantity of sand and atones whioh the 
plaintiff received from the 1st defendant. 

There are also Exs. G and XVII (a). 
The latter^is & measurement spoken to by 
the plaintiff's overseer and was prepared 
on the 13th August, 1912. That gives the 
quantity of sand as mentioned in F. 8. 
There is also the oral evidenoe of the over¬ 
seer which there is no reason for not believ¬ 
ing. I am dear that the 1st defendant is 
entitled to a reduction as daimed by him 
in this respeot. 

Now comes the last question, namely, 
that relating to the award of intsrasb on 
the sums decreed. The quesbion arises in 
this way. The work was finished in 
November, 1914. Soon after the plaintiff 
sent in a bill claiming a payment. The 
1st defendant, aocording to Mr. Srinivasa 
Aiyengar, sorutinised the bill and did nob 
oome to a final conclusion until a year 
later and when the amount was fixed and 
tendered by him, bbe plaintiff did nob 
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■aooept it- Thereupon this sail was insfci- 
tnted. The question for consideration is 
whether from the date of the tendering of 
-the bill by the plaintiff, the amount should 
bear intereeb. 

Sitting with Ayling, J., I bad tooonsider 
the provision of the Interest Act XXXII 
of 1839 at some length in Abdul Saffur 
Bowther v. Himida Bibi (141. In my 
opinion, unless a olaim is within the 
four corners of the Interest Aot, the 
limitations contained in the Aot are not 
applicable. The language employed by 
some of the noble and learned Lords in 
hondon Chatham and Dover Railway Oo. 
v. South Eastern Railway Co. f 5), shows 
that the obieotof 3 and 4 William was to 
-extend the disoretion of the Courb in favour 
-of awarding interest in oases of oontraots 
which do not in terms provide for interest; 
and this view receives considerable support 
ifrom Hill v. South Staffordshire Railway 
Oo. (1), where Mr. Lindley as he then was 


who appeared as oounsel disoussed the 
■history as to interest very fully. Mr. Nara- 
■yanamurthy contended thab the Aot should 
i)e held to affeot only those oases in whioh 
•interest is awardable under the Aot and 
not all oases of contraot. To accept this 
■contention would amount to saying that 
oontraots are within the benefit of the 
Aot and nob within its misohief. A olass 
of oases oannob oome within the pro¬ 
tection of a statute without submitting 
i itself to its misohief. We find the Privy 
•Council in Juggan-mohun Ghose v. Manick 
Chund (2) holding that in a oase of 
contraot whioh does not oome within the 
Act, interest was nob awardable. In this 
Court in Kamalammal v. Peeru Meera 
Levoat Bowther (4) and Subramania Iyer 
y. Subramania Iyer (15) ib was held thab 
■in oases of oontraots whioh are not oovered 
by the Aot, there should be no award of 
■interest. In the oase in Abdul Saffur 

E ? mii \ Bai Ammal < 141 »» 

did nob differ from these decisions. I am 

therefore of opinion that where a case is 

one relating to a contract the mere fact 

thjit the oontraob does nob oome wibhin the 

protection afforded by the Aob is not a 

S i 0 o b 0,diDB tha(1 11 iB nob tolled 

08 6he que8fcion Mother the 
olaim in'this case is within the Aot. Ah 

i b T by i 8 & 16 waB ao,aim advanoed 

‘by^thB—pl aintiff f or m onflP daQ 

U6) (190B) 81'Mad, 25Q-18U] Ii.jTiiS, - 
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rendering accounts of the woik whioh he 
had done for the lsb defendant. In euoh 
a olaim " a debt or sum certain payable 
by virtue of a written instrument at a 
certain time " there is no doubt that there 
was a written instrument; but I am not 
satisfied that it is a sum certain. It is a 
sum which is sought to be made oertain 
by the oouourrence of the first defendant 
to the demand. Until thab assent ia 
obtained ib i6 an unliquidated gum. 
Further I doubt whether it is a sum 
payable at a oertaiu time. It may be, as 
was suggested by the learned Vakil fori 
the respondent that when no time is fixed 
for payment the money beoomes payable 
at onoo. Bub I do nob understand the 
Aot as referring bo suoh a legal presump¬ 
tion. As at present advised in my 
opinion the words payable at a oertain 
time relate to the agreement between the 
parties and not to presumption of law. 
However thab may be, this oase is oovered 
by the deoision in the Court of Appeal in 
Silly. South Staffordshire Railway Co. ( 1 ). I 
That was a oase where the contractor I 
made a demand in writing for a sum as I 
balance due to him and claimed interest- 
The Vioe-Ohanoellor held thab the olaim 
did not relate bo a sum oertain payable at 
a oertain time. The same view was taken 
by the House of Lorde in London Dover 
Chatham Railway Co. v. South Eastern 
Railway Oo. (5) In that oase there was a 
stipulation between the parties that aooo- 
unts should be rendered and that a payment 
of not less than 75 per cent, should be made 
on aocount of the balanoe appearing to be 
due on the faoe of bhe aooounts so rendered. 
The House of Lords oame to the oonolusion 
that there was no doubt of a sum aortain 
payable at a oertain time. The present oase 
is an a fortiori one. Here there is no agree¬ 
ment to pay any portion of bhe bill on its 
being tendered to the appellant; it beoame 
due only after the parties had settled the 
aooounts. Ib follows from the above discus¬ 
sion that the olaim in this oase is one 
relating to a oontraot and not one in whioh 
ft sum oertain is payable on a oertain dftte. 
The provisions of the Aob are therefore not 
aomplied with and consequently the plaintiff 
is nob entitled to bhe interest awarded by the 
lower court. So muoh of the decree as rela¬ 
ted to the award of the interest up to the 
date of the suit must be disallowed. In this 
appeal each party will bear hie own ooslev 

Decree modified. 
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Abdur Rahim and Odgers, jj. 

( Kaitkai) Kuttali —1st Defendant-Ap¬ 
pellant 

v. 

K. P. T. K. Ummamma Ammaand others 
—Plaictifis and Defendants-Respondents. 

Second Appeals Nos. 1365 and 1366 of 
1919, decided on 28th September 1920, 
from the decrees of the Tempy. Sub-J., 
Tellioherry, in A.S. Nos. 416 and 417 of 
1918. 

(a) Landlord and Tenant — Malabar Law— 
Taragafor improvement of l *nd—Construction— 
Lessee saping in lease “ I shall take a fresh least ’ 
—Lessor held bound to renew lease, 

A Taraga, tbo purpose ol which waa to enable 
the tenant, or the leseee, to reclaim demised land 
and make improvements thereon, ran as follows ; 
“ I shall well improve the paramba and plant..., 
&c. When the improvements have eurvivcd the 
period of decay and the cocoanut trees begin 
to bear their first fruits, 1 shall take a taraga 
after fixing the rant in acoordanoe with the looal 
custom, on an inepeotion of the kuzhikanoms.” 
[P. 80, C. 1] 

Held, that tho words meant that the parties 
intended that if the tenant made any improvements 
and those improvements were effective, be would 
be entitled as of right to a lease for another term 
of 12 years from the date of the’expiry of the prior 
lease, and the rent was to bo revised in view of 
any larger yield from the land, that may aooruo 
and also having regard to the custom of the ooun- 
try with reepeot to suoh a lease, 30 Mad. 300, 
Dist. 8. A. 14*3 of 1901, Foil. [P. 80, C. 2 ] 

(b) Malabar Law—Stanamdar can grant lease 
lasting after his death if lease benefits estate, 

The etanamdar is entitled to grant a lease for a 
term exceeding bis own life-time, so as to make it 
binding on his suooessor, provided the lease is suoh 
as is beneficial to the estate. Moore’s Malabar 
Law, pp. 349 and 351, Ref. to. [P. 81, O. 1] 

K . P. M. Menon —for Appellant. 

C. Madhavan Nair and V . P. Karuna- 
karanNambiar —for Respondents. 

Judgment :—Tbe main question in 
these apDeals depends upon the construc¬ 
tion of Ex. A, which is a lease, or rather a 
counter-part of a lease known in Malabar 
as Taraga, the purpose of which admittedly 
was to enable the tenant, or the lessee to 
reolaim demised land and make improve¬ 
ments thereon. The words of this lease, 
which was granted by thelstanamdar are 
these :—" I shall well improve this paramba 

and plant.&o. Whenthe improvements 

have survived the period of decay and the 
ooooannt trees begin to bear their first 
fruits, I shall take a taraga after fixing the 


rent in acoordanoe with the looal custom, 
on an inspection of the kuzhikanoms.•’ 
The Subordinate Judge has held that this 
clause merely gives an option to the land¬ 
lord to renew the lease if he so chooses. The 
appellant on the other hand contends that 
it is a binding oovenant for renewal, for 
another term of 12 years, beginning from the 
expiry of the term of 12 years granted, that 
is 9th May, 1902, the date of Ex. A. These 
words are alomsb identical with the words 
in another taraga lease granted to the ten¬ 
ant by the same stanamdar or bis prede¬ 
cessor in-title, in an unreported case, S. A. 
No. 1423 of 1901. There Mr. Justice 
Ben8ou who bad much experience of 
Malabar Law and Mr. Justice Bhashyam 
Aiyangar held, that having regard to the 
well-known tenures and oustoms of 
Malabar, the intention of the parties in 
executing the deed was to agree that the 
tenant should hold tbe land for tbe usual 
term of 12 years, at the rent fixed in the 
document and should plant up the land 
during that time in a husband like manner,, 
that at the end of that term the rent 
should be enhanced, with reference to 
the improved state of the land and 
according to the custom of the country in 
fixing the rent of suoh improved land and 
that the tenant should pay that rent for a- 
further term and exeoute a document¬ 
binding himself to do so. They granted a. 
decree to the effect that the tenant was 
entitled to renew the lease, which should 
bear date the day of the decree and run for 
the unexoired portion of 12 years from the 
expiry of the former lease, but without a 
covenant for further renewal. Having 
heard Mr. Madhavan Nair fully for the 
respondent, we are-inclined to hold that 
the words quoted above mean that the 
parties intended that if the tenant made 
any improvements andthoseimprovements 
were effective, be will be entitled to a lease ; 
for another term of 12 years from the date 
of the expiry of the priorilease, and tbe 1 
rent was to be revised in view of any larger i 
yield from the land, that may aoorue and 
also having regard to the custom of the- 
country with respeob to such a lease. We 
have been pressed however by Mr. Madha¬ 
van Nair with tbe decision in Gopalan Nair 
v. Kunhan Menon (l). But that was a case- 
of a kanom whioh is nob a lease pure and. 
simple, bub partakes also of a mortgage aucL 


(l) (1907) 80 Mad. 300-17 M.L.J. 189. 
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farbher, the learned Judges one of whom 
was Mr. Justice Benson proceeded upon the 
faob that the terms o^the renewal lease 
, were not set out in the document. Here 
the rent although not fixed is oapable of 
being ascertained with reference to the 
nature and value of the improvements and 
the looal custom. We are, therefore, of 
opinion that the appellant is entitled to a 
renewal for a further term of 12 years. 

It was then argued by Mr. Madhavan 
Nair that the stanamdar who granted the 
prior lease, the counter-part of Ex. A, had 
no power to bind bis successor, that is to 
say, the lease would be operative only 
during bis life-time and that this stipulation 
for renewal does not bind the successor in 
offioe, He contended this as an absolute 
proposition of law, while the very authori¬ 
ties bo whioh he has referred us, as set out 
in Moore's Malabar Law show that the 
stanamdar is entitled to grant a lease for 
a term exceeding his own life-time, so as 
to make it binding on his successor, pro¬ 
vided the lease is suoh as is benefioial to 
the estate. Page 349 of Moore's Malabar 
Law oitea a dictum of Mr. Holloway, who 
was at the time the Subordinate Judge of 
Galioub, to the effeot that the proof that the 
alienation of Stanam property is for some 


purpose tending to the conservation or in 
provement of the property for those wl 
are tosnooeed,must be clear,inorder to ma! 
suoh alienation binding. At page 351 a pas 
age from the judgmant of Innes and Math' 
swami Aiyar, JJ., runs thus “ But tl 
Stanamdar or rather Stanam holder is all 
manager of the family for the time beini 
if he grants a lease or makes an alienatic 
to enure beyond his lifetime, whioh 
for the benefit of the family, it will 1 
upheld as, on the other hand, any sue 
transaction, if prejudicial to the famil 
will be set aside.” Similarly at p. 352 it 

laid down in another judgmenb of this Ooor 

It is certainly open bo the Stani to mat 

* *!'T 0f fora8 J ,aQ d ^r a term of year 

i ? ntend«dT e h ,1“°“ thM the ‘^nation i 
intended to bold good after his lifetime wi 

“ fc A Invalldata Ib - ’ Hera in the wribte 
statement paragraph 5, in 0.8. No. 24 < 

hindin- P 6a . W “ takeD thatl tba foase we 

binding only on the stanam.holder, wb 

S32 ‘There 6 - 011 "" 8aooeadln g 

XtSSS*' " * ® a “ aral wane, No. : 
mamLr? 1 whalhar ‘be provision in tb 
fthifiok 4 ^ an6 a ranawal is binding o 
ths 186 Tkla iseaa oanji \ 

198VM 11& 19 


said to be very happily worded. But it is 
oapable of meaning that if the lease was 
benefioial to she family, it would be binding 
on the plaintiff in O.S. No. 24 of 1915, who 
is the preBentstanam-holdor. That question 
however has not been tried by either of the 
lower courts ; and we think it is neoessary 
iD the view we take of the lease, Ex. A, 
that this issue should be tried before the 
two suits oould be disposed of, if it be 
found that the lease is binding on the 
presenb stanam-holder having regard to the 
provisions of law already set out, then the 
appellant, plaintiff in Suit No. 61 of 1915 
will be entitled to a deoree for speoifio 
performance in the terms mentioned above, 
that is to a renewed lease for 12 years, 
dating from the expiry of the lease of May 
1902, withoub any oovenant for a further 
renewal. The rent will have to be 
ascertained in aooordanoe with the 
provisions of Ex A. If the plaintiff in 
0. S. No. 61 of 1915 suooeeds ultimately 
in obtaining a deoree for speoifio perform- 
anoe, the suit, O. S. No. 16 of 1915 will 
have to be dismissed with costs, and his 

own suit 61 of 1915 will be decreed in his 
favour, 

These Seoonl Appeals therefore are 
allowed and the judgments of the Lower 
Court reversed and the suits remanded 
to the oourb of first instance for disposal 
in the light of the above observations. 
The appellant will have his coats from 
the respondent. Oaly one vakil's fee in 
both oases. 

Appeals allowed. 


-—— v»a, 

Abdur Rahim and Odgbrs, JJ. 

iSSST* Anar ~ a ° a Djtana ‘ nt 

V. 

K, Chidambaranatha MudaUar—X e9V0t 

u 6QG. 

Appeal No 370 of 1919 and Oivi 
Revision No 240 of 1920, decided on 17b 
September. 1920, from the order of th 
SubvJ., Mayavaram, dated 5th Dacembei 
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does not apply, the auotion-purohaaer being the 
representative of the judgment-debtor. The 
questions whioh are meant to be oovered by the 
seotion are those whioh arise between persons 
opposed in interest in the suit and not between a 
party to the suit and bis own representative. 25 
Bom. 631, Re/. [P.82,0.1.] 

S. Srinivasa Aijangar and A. C. 
Sampath Aiyangar —for Appellant!. 

S Muthiah Mudaliar —for Respondent. 

Judgment.—A preliminary objeotion 
is taken that no appeal lies. Inasmuch 
as the question for decision is one between 
auction purohaser and the judgment- 
debtor, we may take it on the ruling of 
tbe Full BeDoh in Veyindramuthu Pillai 
v. Maya Nadan (1), that the auotion-pur- 
ohaser is a representative of a judgment- 
debtor. But seotion 47 of the Civil 
Prooedare Code says “ all questions arising 
between the parties to the suit in whioh 
the deoree was passed or their representa¬ 
tives and relabing to tbe execution " etc., 
" shall be determined by the Court 
executing the decree and not by a separate 
suit. ” A prima facie reading of this 
seotion suggests that tbe questions whioh 
are meant to be oovered by this seotion 
are those whioh arise between persons 
opposed in interest iD the suit and nob 
between a party to the suit and his own 
representative. There is a ruling of the 
Bombay High Court in Maganlal v. Doshi 
Mulji (2), to the effeot and we have not 
been referred to any ruling of our High 
Court on the subjeob at all. We are of 
opinion that tbe language of the seotion 
supports the view taken by the Bombay 
High Court. We therefore hold that no 
appeal lies. 

There is no question of jurisdiction or 
any irregularity in the exeroise of jurisdic¬ 
tion involved in this oase. The appeal 
as well as the Civil Revision Petition are 
dismissed with oosts. 

Appeal and petition dismissed. 


(1) (1919)43 Mad. 107=38 M.L.J. 32-64 1.0. 209 

= (1919) M.W.N. 881 (P.B.). 

(2) (1900) 25 Bom. 631-3 Bom. L.R. 266. 
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Ayling and Odgers, jj. 

( Karnam ) Kandaswamy Pillay — Plain¬ 
tiff-Appellant 

v. 

Chinnabha and others —Defendants-Res¬ 
pondents. 

Second Appeal No. 1755 of 1919, decid¬ 
ed on 30th August, 1920, from the deoree 
of the Diet. J., North Aroot, in Suit No. 556 
of 1917. 

* Transfer of Property dot., S. 51—Unregistered 
sah is admissible to prove nature of transient's 
possession— Registration Act. 8 . 49. 

Ad unregistered ealo oannot be set up as a tran¬ 
saction having efleot of itself to transfer any 
interest in the property ; but it is permissible to 
oonsider it, as showing the nature of transferee’s 
subsequent possession, e.g., when tbe sale is cf 
mortgaged property to the mortgagee that it was 
not as a mortgagee, but as full owner That being 
established it would after the expiry of 12 years 
ripen into a full title and bar mortgagor's right of 
redemption. 38 Mad. 1158 held overruled by 
43 Mad. 244 (P C-l L. P. A. 207 of 1915 and 43 Mad 
244 (P.O.) Foil; 37 Mad. 423 held overruled by L. 
P.A. No. 207 of 1915. [P. 84. 0. 1.] 

T.L. Venkatanma Aiyar —for Appellant. 

S. Jagadisa Aiyar —lot Respondents. 

Ayling, J. This Second Appeal 
arises out of a suit for redemption. 
Plaintiff’s father and three others mort¬ 
gaged the suit lands and certain other 
properties to defendant in 1871. In 1885 
an arrangement was made between the 
mortgagors and mortgagee by whioh the 
latter was to give up the other lands and 
retain possession of the suit land3 in full 
ownership in satisfaction of the mortgage 
debt and oerbain other debts. This 
arrangement was given effeot to: tbe other 
lands were relinquished and defendant has 
remained in enjoyment of the suit lands 
ever sinoe. Plaintiff now sues to redeem 
his own share of the suit lands. 

The District Munsiff dismissed the suit 
on the ground thab “ the suit lands were 
convoyed to defendant by an oral sale more 
than 30 years ago and that defendant has 
been in possession all this time as owner.” 
The Distriob Judge on appeal found the 
above faots (whioh were nob seriously 
contested) to be true and held that defend¬ 
ant had been holding as owner for more 
than 12 years. He rejected the ohief argu¬ 
ment addressed to him that these lands 
being service inam were inalienable and 
dismissed the appeal. 
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Before as, no argument was based on 
the servioe charaooer of the lands; but 
b was contended that the transaction of 
1885 was of the nature of an oral sale; 
hat as such it was invalid aod could not 
1 be proved, that the defendant's possession 
must be treated as that of a mortgagee 
and that plaintiff was entitled to redeem. 

In support of bis contention, appellant's 
main reliance was on the deoision in 
Ariyaputhira v. Muthukomaraswimy (1). 

’ This was a case very similar to the one 
before us, in which the learned Judges 
(Miller and Sadasiva Aiyar, J J.) held that 
' the transaction amounted either to a sale 
or oonveyanoe and was in either ease void 
for want of a registered instrument; that 
oral evidenoe to prove it was inadmissible ; 
and that it oould not be set up as a bar bo 
the mortgagor’s right of redemption. This 
seems to me to be as far as one of the 
learned Judges (Miller, J.) went. Sadasiva 
Aiyar, J., does consider to some extent the 
aspeotsof the oase with wbioh weare pressed 
on respondents' behalf, namely, that 
although it may be impossible to set up the 
oral sale (to use a convenient term) as a valid 
transaction putting an end to the equity of 
redemption, yet evidence of it is neverthe¬ 
less admissible to show the position of the 
parties and the nature of respondent’s 
‘ subsequent possession. That is to say, it 
is relevanb to show that respondent's 
subsequent possession was in the oapaoity 
of a full owner, not a mortgagae; thab he 
should be regarded as prescribing for a full 
title; and that his possession, if oontinuad 
for over 12 years, would ripen into a full 
title and bar bhe mortgagor's right bo 
redeem. 

This aspeotof the aase is very briefly 
dealt with by Sadasiva Aiyar, J., in a short 
paragraph at pages 430 431 and his deof- 
sion is in favour of the mortgagor. No 
reasoue are given aparb from the quotation 
of four oases, whioh (speaking with all 
respect) do not appear to me to support 
the learned Judge’s view. Ib is -however 
^necessary to discuss thab case further, 

?* q , a08 , bio “ haa beaa authorita¬ 
tively determined by a bench of three 

p a ff a ! A ibia 9 onrt sitting in a Letters 
Patent Appeal (No. 207 of 1915), That 


v. Papayga (2), in whioh the ruling in Ariya¬ 
puthira v. Muthukomaraswamy (1), was 
considered and doubted by Phillips, J., aod 
bhe learned Judges who decided the Letters 
Pateub Appeal must have bad that oase 
prominently in their minds. They say 
" bub bhe question whether possession is 
adverse or not depends upon the intention 
or animus of the parties. In the circum¬ 
stances of this oase, whether the defendants 
entered upon possession of the property at 
first under the olause in the deed of mort¬ 
gage or not, their possession oerbainly 
siooe the date of bhe alleged oral sale was 
in their own absolute title. The principle 
of law that a mortgagee who enters into 
possession in his oapaaity as such cannot 
acquire any righb by adverse possession 
against his mortgagor is not applioabla to a 
case where bhe possession of the mortgagee 
was treated by the mortgagor himself as 
being in absolute right and nob as mortgagee. 
Here the mortgage was a simple and nob a 
usufruotuary mortgage and that being 90 , 
the deoision cited before us, thab is. 
Khiarajmal v. Daim( 3>. does nob apply.” 

This seems to me bo be conclusive of 
the poinb with whioh we are dealing in the 
present oase ; and we are bound to follow 
this pronouncement in preference bo bhe 
ruling in Ariyaputhira v. Muthukvmara- 
swamy (1). 


aparo trom authority however I am in 
respectful agreement with the view of the 
learned Judges in Letters Patent Appeal 
207 of 1915. and may refer to my 
judgment in Second Appeal 1560 of 1916 
in whioh my learned brother Phillips, J. 
oonourred. I may also cite Usmankhan v. 
Dasanna (4), tio bhe aatne effect. Lastly I 
would rely on bhe deoision of the Privy 
Council in Varada PiUay v. Jeevarathna 
dmmaU5), m support of bhe proposition 
that although ib may, in consequence 
of seobion 123 of the Transfer of Property 

£°‘ “ d ! e f°“ 91 Of the Indian 
bividenoe Aot, be impossible to prove 
a transfer of property, yet neverthe¬ 
less evidenoe of its nature may be 
adduced to show the oharaoter of the 
subsequent possession of the property and 


(8) (1915) 311.0. 870. 

(8) (1904) 88 Qal, 996-39 I. A. 98-1 O L J km 
(4) 

l6) (19 (p!a) Mi, ' 5M ^ 68 885 
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to prove that that possession ripened into a 
title by prescription. Their Lordships in 
that oase were dealing with a gift effected 
without registered instrument. They say : 

“it was not contended before the Board that the 
above transactions cfleoted a valid gift of the 
property to Duraieani, for such a gilt must, 
under 8. 123 of the Transfer of Property Ac6, be 
made by registered deed. Nor, having regard to 
8. 91 of the Evidenoe Aot, can the recitals 
in petitions be used as evidence of a gift 
having been made. But the defendant’s case is 
that Duraieani although she may have 
acquired no legal title under the transactions 
referred to, in fact took possession of the property 
*vhen it was transferred into her name and retained 
such possession until her death in December 1911, 
after whioh date it passed to the defendant as her 
euooes8or and accordingly that the plaintifl’e olaim 
iB barred by upwards of 12 years’ adverse pos¬ 
session. The High Court upheld this contention 
and their Lordships after ooDsideriDg the evidence 
have arrived at the same conclusion.*’ 

Applying this principle to the case before 
us, the transaction of 1885, by whatever 
name it be called, oannot be set np as a 
transaction having effect of itself to 
transfer any interest in the property : but 
it is permissible to oonsider it, as 
showing the nature of defendant’s 
subsequent possession—that it was not 
as a mortgagee, bub as full owner. That 
being established, it would after the 
expiry of 12 years ripen into a full title 
and bar plaintiff’s right of redemption. 

Muthukaruppan Saviban v. Muthusam- 
ban (6), on whioh appellant relies, oannot 
be followed in this connection, after 
the Privy Counoil ruling just referred to. 

I would dismiss the seoond appeal with 
008 ts. 

Odgers, J.:—This was a suit for 
redemption of an usufruotuary mortgage 
dated 1-4-1871. The defendant pleads 
that bis possession as mortgagee 
continued till 1885 and that then there 
was an oral arrangement that the 
mortgagor and others should sell part of 
the mortgaged property to the defendant 
and that the latter should give up part 
and put the mortgagor in possession. This 
was done and the defendant has been in 
possession of the suit lands as owner under 
this oral sale (so-called) sinoe 1S85. 

The learned Distriot Judge finds as a 
faot that the defendant has for over 12 
years been in possession as owner. 

The only argument for the appellant 


(6) (1914) 38 Mad. 1168-37 M.L.J. 497-1 L.W, 
764-26 I C. 772 = 11914) M.W. N. 768. 


before us is that oral sale being dearly 
invalid, there oan be no ohange in the 
character of the possession of the- 
defendant as mortgagee and that therefore • 
he can be redeemed. Of the cases relied 
on by the appellant I do not think the 
ruling in Byari v. Pultanna (7), helps him. 
The question in that oase was in faofc-- 
whetber anything passed by the sale at 
all. It has no bearing on the oase before- 
U8. 

The case most relied on by the 
appellant was that reported in Ariya- 
puthira v. Muthukomaraswamy (1). The 
defence there was adverse possession on the 
part of the mortgagee for more than 12: 
years, the moitgage having been extin¬ 
guished by an oral arrangement (similar tc- 
the one pleaded here) between the parties.- 
Miller, J. there held that the intention to 
discharge the mortgage in that case- 
involved the irtention to make certain 
transfers and that it could not be said 
that if those transfers failed both parties 
nevertheless intended to disobarge tho 
mortgage. He does not discuss the admis¬ 
sibility of the evidenoe. Sadasive Aiyar r \ 
J., held that if the mortgagee in question 
ooutinued to hold as mortgagee owing to 
the alleged sale having been ineffectual 
to convey to him the equity of redemp¬ 
tion, he oould nob by merely asserting, 
possession as owner under the invalid 
sale oonver this possession as mort¬ 
gagee into possession as owner, even 
granting that the mortgagee knew and 
acquiesoed in his assertion. He also held 
that oral evidenoe of the alleged discharge 
was inadmissible. This was doubted by’ 
Phillips, J., in Thotakara Govindu v. 
BepakayalaPapayya (2),wherehehe!d that 
oral evidenoe of a sale by mortgagor tc 
mortgagee is inadmissible toprove discharge 
though the sale is invalid and does not 
effeot any legal transfer of the property. 
His view was approved in L. P. A. No. 20? 
of 1915, preferred against that deoision. 
There th'e Court held that the question 
whether possession was adverse or not 
depends on the intention or animns of the 
parties and that the principle of law that a 
mortgagee who enters into possession in 
bis capaoity as such oannot acquire any 
right by adverse possession against his 
mortgagor is nob applicable to a case where 
the possession of the mortgagee was 


(7) (1690) 14 Mad, S8. 
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■ treated by the mortgagor himself as being 
'in absolute right and nob as mortgagee. 

In Tirumal Baju v. Pandla Muthtal (8), 
the ruling in Khairajmal v. Daim 13), was 
quoted : "as between mortgagor and mort¬ 
gagee neither exclusive possession by the 
mortgagee for any length of time short of 
the statutory period of 60 years nor any 

• aoquiesoenoe of the mortgagor not amount¬ 
ing to a release of the equity of redemption 
will be a bar or a defence to a suit for 
redemption if the parties were otherwise 

• entitled to redeem”. The question has 
.also been considered by this oourt in 
S. A. No. 1560 of 1916 (unreported) where 
the learned Judges say: " But there is 
nothing to prevent the mortgagor and 
mortgagee from agreeing between them- 

- selves that the future possession of the 
mortgagee should be adverse to the mort- 

. gagor and if thereafter the said possession 
endures to the statutory period, a good 
title is acquired by the mortgagee. This 
is most clearly laid down by Sandara 
Aiyar and Sadasiva Aiyar, JJ., in Usman- 

• khan v. Dasanna (4). In the last mentioned 
■easeit was said there is no prinoiple of 

law whioh prevents both parties from 
■ agreeing what the oharaoter of the posses¬ 
sion of the mortgagee should be from a 

- certain date. 


The Privy Oounoil decision in Khairaj- 
nal v, Daim (3i, was considered in both 8. 
A. No. 1560 of 1916 an'd in L.P.A. No. 207 
of 1915 and held not to apply. On the 
faots of that case their Lordships of the 
'.Privy Oounoil held that no possession 
adverse to the mortgagor’s had been proved 
and consequently the possession of the 
property had been that of the mortgagee 
throughout. Further the Privy Oounoil in 

Varada Pillay v. Jeevarathna Ammat (5), 
has held that where a gift is invalid as 
not being by a registered instrument, 
nevertheless the instrument might be 
referred to as explaining the nature and 
oharaoter of the possession of the alleged 
donee—and that though the latter may 
have, acquired no legal title under the 
transactions referred to, she in faot took 
possession of the property when it was 
transferred to her name and retained snob 
possession tiU her death after whioh date 
it passed to defendant as her successor 
1 and j accordingly plaintiff’s claim 


\ i r 
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barred by upwards of 12 years' adverse 
possession. 

It seems to me that this oase together 
with the ruling in Ariyaputhira v. Muthu- 
komaraswamy (1), lays down the correob 
prinoiple to be followed, and that where 
it is found (as here) that the defendant 
has been in possession for over 12 years 
as owner and that that title can be 
asoribed to an arrangement come to be¬ 
tween the parties in 1885—whether it be 
by invalid sale or otherwise—it is 
now too late to disturb it and the 
defendant must be taken to have ac¬ 
quired a good title by prescription. I 
should add that in my opinion the oase 
reported in Muthukaruppan Samban v. 
Muthusamban (6). has now been overruled 
by the Privy Counoil deoision reported 
in Varada Pillay v. Jeevarathna Am - 
mal (5). 

I agree in dismissing the Second Appeal 
with costs. 

Appeal dismissed. 


A.I.R. 1921 Madras 86. 

Abdur Rahim and Sadasiva Aiyar, jj 

( Gunupati ) Narasa Reddi —Plaintiff- 
Appellant 

v. 

M. Kondap Naidu and others —Defen¬ 
dants 5, 6 and 8-Respondents. 

Appeal No. 289 of 1919, and Civil 
Revision No. 652 of 1919, deoided on 29th 
Ootober, 1920, from the order of the Diet. 
J., Nellore, dated 11th July, 1920. 

Civil P.O., 8. 47 —Objection that certain parly 
was not impleaded in suit cannot be entertained. 

Tbs exaoutlog Ooozt’s only doty is to exeonte 
tha deorea aooording to its terms, and it ig not toe 
that Court to aay that tbs dsorss is not binding on 
the propsrty in tbs abssnos of osrlain parties. 43 
Mad. 675 (P.B.) Ref. [p. 86, 0. 1.] P 

A. Krishnaswami Aiyar and R. Krishna • 
swami Aiyangar —for Appellant. 

T. V. Venkatarama Aiyar and P. Psnftala- 
ramana Row— tor Respondents. 

JugdmentThe piai ntiff had a first 
mortgage over the property iu dispute. The 
6th and 7fch defendants in the oase are 
puisne encumbrancers and the 4kh and 5th 
defendants are thapnrohasers of tha canity 
of redemption, from the owner of the pro- 
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party. Before the plaintiff however 
instituted the suit on the mortgage, the 
aDd 5th defendants, who are the 
owners of the equity of redemption, had 
been adjudicated insolvents, and we must 
take it that the property had vested in 
the Receiver. Somehow or other the 
Reoeiver was not made a party and the 
suit proceeded to a deoree. When the 
present application was made for execu¬ 
tion of the mortgage-deoree for the 
eale of the property, the executing Court 
apparently gave notice to the Reoeiver 
appointed in the insolvency of defendants 4 
and 5 and he oame in and objected to the 
eale, on the ground that the property had 
vested in him and that the deoree therefore 
was of no effect. The Distriot Judge 
upheld the objection of the Reoeiver and 
dismissed the application for sale. This 
order must be held to be bad. The execut¬ 
ing Court s only duty is to execute the 
decree according to its terms, and it is not 
for that Court to say that the deoree is not 
binding on the property in the absenoe of 
certain parties. That it is not open to an 
executing Court to deal with the questions 
of this character has long been established, 
and we need only refer to the latest 
decision of the subject reported in Zamin- 
dar of Ettyapuram v. Chidambaram 
Chetty (1), where it was held that even 
questions of jurisdiction could not be pro¬ 
perly raised before the executing Court. It 
may be that the plaintiff deoree-holder by 
proceeding to sell the property will in no 
way benefit bis position. But it is his 
own look out. The Reoeiver, we under¬ 
stand, is in possession of the property, and 
if his possession is in any way disturbed, 
it is open to him to take suoh steps as 
the law allows. However that may be, 
the District Judge had no power to reject 
this application, holding that the property 
is not liable in execution of the mortgage- 
deoree, on the objection of the Receiver who 
was not a party to the deoree at all. The 
appeal must therefore be allowed, and the 
order of the District Judge must be set 
aside. Each party will bear his own 
oosts in both the Courts. 

. Appeal allowed. 


(1) (19S0) 49 Mad. 675 = 89 M. L. J. 203-11990) 
M. W. N. 460-58 I. 0. 871-12 L. W. 
217 IF.B.). 


Ayling and Odgers, jj. 

( Devulapalh ) Venkata Subba Row—lgb 
Plaintiff-Appellant 

v. 

E. Satyanarayanamurti and another — 
Respondents. 

Second Appeal No. 1030 of 1919, decided 
on 1st August, 1920, from the deoree 
of the Dist. J., Godavari, in A. S. No. 20 
of 1917. 

** Grant—Inam— 8 tr vice Inam—Hindu joint 
family— Partition—Subsequent enfranchisement— 
Divided member can prove thu the inam was kept 
undivided at partition . 

The fact of partition from the pereon in whose 
name the service inam is enfranchised is not 
oonolueive against a olaim to oo*paroenary rights 
in the enfranchised inam lands. Whether the oo- 
paroeoary right survives, will have to be deter- 
mined as a faot in eaoh case. It may be that the 
offioe with the inam attached to it was allotted 
at partition to the oo-paroener then holding 
office as a part of his share. In suoh a oase 
persons divided from him would obviously have 
no rights after enfranchisement. It may be that 
in view of the peculiar Dature of the tenure and 
the legal impossibility of severing the lands or 
any portion of them from the effioa, the inam was 
kept undivided on the understanding that 
although till enfranchisement only the office¬ 
holder could enjoy it, jet in the event of enfran¬ 
chisement, all members would be entitled to 
sharoi It may be that the other oo-paroenere • 
were aotually allowed by the officeholder 
to enjoy some portion of the inam land or its • 
profits. If a divided member olaims to share in 
an enfranchised service land the onus lies on him • 
of proving, not only that he is a member of the 
original servioe family, but that at any partition 
wbioh has taken plaoe the inam was kept out of 
partition as undivided properly in which all the 
eharers retained joint rights. 

View of 8pencer % J, t in (1918) M.W N. 842 
diesented from. 96 Mad. 339 and 80 Mad, 494 , 
(F.B.) Ref. to. [P. 88, O. 1.] 

• 

G. Rama Rao —for Appellant. 

P. Narayanamurthi —for Respondents. 

Ayling ,J.:—No point of law arises in i 
tbis appeal exoept in oonneotion with 
items 1—19 and 25 of plaint schedule A. 
These were originally karnam service 
inam lands and were enfranchised in 1906 
in the name of 1st defendant who was 
then holding the office of karnam. Seoond 
plaintiff and first defendant belong to what 
was originally the same joint family in 
whioh the post of karnam vested. 
Aooording to the plaint, partition never took 
plaoe; bat it is found as a faot that a 
partition did take plaoe about 1874 and i 
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that 2nd plaintiff'a branch and 1st defend- 
aat's branoh then beoame divided and 
have been living eeparately since. It ia 
however contended that this does not 
affeob plaintiff's claim to a share of the 
aervioe inam lands on enfranchisement. 
As it is expressed in paragraph 13 of the 
plaint. "The enfranchisement of the pro¬ 
perties oonverts them into family property 
and enures for the benefit of all the 
members of the service holder’s family 
existing at the time of enfranobisemenb 
whether divided or undivided." 

The sole question before us is whether 
this contention is oorreot. It is admitted 
that before partition the office of karnam 
and the emoluments of that office vested in 
the family to whioh 2nd plaintiff and 
defendants belong and ic is not seriously 
disputed that if the family had remained 
undivided up to the time of enfranchise¬ 
ment plaintiff as a member of it would 
have Daen entitled bo a share in the en¬ 
franchised property. The latter proposi¬ 
tion in fact follows from the rulings in 
Ounnaiyan v. Kamakshi Aiyar (l), and 
Pingala Lakihmipathi v. Bomireddipalli 
Ohalamayya (2), and although some doubt 
was thrown on the latter by reference to 
febe judgment of the Privy Oounoil in Durga 
Prashad Singh v. Tribeni Singh (3), we 
oan find nothing iu the latter which oould 
be interpreted as overruling by implica¬ 
tion these decisions whioh have so long 
been followed. 

It is argued however on behalf of tbe 
defendants that the effect of tbe partition 
of 1874 was to pub an end to any interest 
in the offioa and its emoluments on the 
part of plaintiff and that on enfranchise¬ 
ment the 1 enfranchised lands beoame 
the property only of tbe office-holder, 
1 st defendant, and any persona who were 
joint with him at the time of the 
enfranchisement. This argument has 
been aooepted by bhe Distriot Judge who 

has dismissed the appeal, relying on tbe 
decisions of 8penoer and Krishnan, JJ„ 
ia Pyrappa v. Syama Bao (4). 

It will be clear from a oareful perusal of 
the' judgments in that oase that tbe two 
learned Judges took materially different 
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views of bhe matter. Spenoer, J.. undoubt¬ 
edly bold that tbe faot of partition was 
oonolnsive: that no member of a divided 
branoh of tbe family would in any circum¬ 
stances whatever have a right to claim a 
share in the enfranchised lands aDd that 
the latter vested after enfranchisement only 
in the last office holder in whose name it 
has been enfranchised and in those persons 
who formed a joint family with him at the 
time of enfranchisement. Krishnan, J., 
as I understand bis judgment, was not 
prepared to go bo far. He draws attention to 
three nnreported oases in whioh ib has been 
held that members of tbelfamily of the origi¬ 
nal grantee who had become divided from 
the person who held offioe at the time of 
enfranchisement were nevertheless entitled 
to share in tbe enfranchised servioe inam. 
These cases are S. A. 49 ol 1911, A. 
S. 79 of 1917 and A. S. 176 of 1917. 

Krishnan, J., says: "ThesernliDgsbhussbow 
bhat even tboagh a person may have been 
divided off from the person who subsequent¬ 
ly obtained tbe title-deed for the enfran¬ 
chised land be may prove that bis right 
was kepb in taob at tbe partition and 
may claim bis share." 

With this view I am in entire agree¬ 
ment. 1 was a parby to two of tbe unre¬ 
ported oases above cited. In A. S. 79 of 
1917 as in the earlier oase S. A. 49 of 
1911, deoided by Benson and Sundara 
Aiyar, JJ., it was found as a faot thab the 
servioe inam lands were treated as joint 
family property after partition, In the last 
oase A. S. 176 of 1917 the question of 
what happened ab partition appears to 
have been deoided mainly on the pleadings. 
The respondent in thab oase endeavoured 
to seb up before us a speoifio allotment of 
the servioe inam to the share of his branoh 
at partition. We disallowed this plea in 
appeal in the absence of any mention of 
suoh allotment in the written statement} 
and on this disallowment ib appears to 
have been accepted without demur on the- 
part of the respondent that tbe property 
remained joinb in spite of partition. The 
plea of subsequent adverse possession 
was also disallowed and that plea iB 
not now raised before ns. The sole 
possession of an offiae holder being 
sufficiently explained by his indisputable 
right to exoluaive enjoyment as long as he 
held offioe, oould not be held to be, per as 
adverse to other members of the family, 
divided or undivided, so as to deprive them, 
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of any interest wbioh they might possess. 

After further consideration of the point, 
I remain of opinion that the fact of 
partition from the person in whose name 
the servioe inam is enfranchised is nob 
oonolusive against a claim to oo-paroe- 
nary rights in the enfranchised inam lands. 
Whether the oo-parcenary right survives 
will have to be determined as a faot in 
each oase. It may be that the office with 
the inam attaohed to it was allotted at 
partition to the oo-parosner then holding 
offioe as a part of his share. In such a 
case persons divided from him would 
obviously have no rights after enfranchise¬ 
ment. Ib may be that in view of the 
peculiar nature of the tenure and the legal 
impossibility of severing the lands or any 
portion of them from the offioe, the inam 
was kept undivided on the understanding 
that although bill enfranchisement only the 
offioe-holder oould enjoy it, yet in the 
event of enfranchisement, all members 
would be entitled to share. It may be 
that as in S.A. 49 of 1911 and A.S. 79 of 
1917 the other oo-paroeners were aotually 
allowed by the offioe-holder to enjoy some 
portion of the inam land or its profits. 
All thabom be said is that if a divided 
member olaims to share in an enfranchised 
servioe land the onus lies on him of prov¬ 
ing, not only that he is a member of the 
original servioe family, but thab at any 
partition whioh has taken plaoe the inam 
was kept out of partition as undivided 
property in which all the sharers retained 
joint rights. This is in aooordaooe with 
the law in all oases of partition. 

If this onus is borne in mind, I do not 
think the practical difficulties anticipated 
by Spenoer, J., are likely to prove very 
formidable ; bub in any oase if my view of 
the law is oorreot they will have to be 
faoed. 

I would therefore set aside the deoree 
of the lower appellate Court as far as ib 
relates to items 1—19 and 25 of plaint 
Sohedule A and remand the appeal for 
fresh disposal in the light of the above 
remarks. 

In other respeots the deoree of the 
Distriot Judge may be ooofirmed. Costs 
in this Courb may be provided for in the 
final deoree of the Distriob Judge. 

Odgers, J :—This is a suit for partition 
and the point for deoision as stated by the 
Distriob Judge is whether plaintiffs are 
entitled to a moiety of the karnikam service 


inams (items 1—19 and 25 Sohedule A) or 
whether these lands beoame the exolueive 
property of defendants 1 and 2, on their 
enfranchisement. The parties originally 
formed one undivided Hindu family. Both 
the lower Courts held that the family 
beoame divided long prior to the enfran¬ 
chisement of the inam in 1906 and there 
was no argument before us on this point. 
The Muneif held that plaintiffs were entitled 
to a share in the servioe inams, the Distriob 
Judge relying on the deoision of this Courb 
reported in Pyrappa v. Syama Rao (4), held 
that they were nob. 

Ib may be said at the outset that there 
is no direob evidenoe as to what wa 3 done at 
partition in respect of these mams Ib may 
of oourse be thab they were then expressly 
allotted to defendant’s share as representing 
the offioe holder and his family at the time 
of enfranchisement. Ib may again be that 
the inam3 were expressly reserved for the 
divided members or again that nothing wa 3 
said as to these. 

Now, it is dear that no oonolusion oan be 
drawn from the faot that possession 
remained with defendant's branoh as they 
were admittedly doing the work of the 
offioe. The deoision of the Full Benoh 
of this Court in Pingala Lakshmipathi v. 
Bommireddipalli Chalamayya (2), stated 
that enfranchisement does not confer on the 
persons named ih the title deed any rights 
in derogation of bbo3e possessed by the 
persons in the inam at the time of en¬ 
franchisement. Ib is also clear that at the 
time of enfranchisement bbe whole family 
was interested in bbe inam, i.e , they had a 
right more or less contingent to be appoint¬ 
ed to the offioe, unless some binding 
arrangement in derogation of that right had 
been entered into. So Mr. Justioe 
Bhashyam Aiyangar in Gunnaiyan v. 
Kamnkihi Aiyar (1) said : “ The freehold 
title will enure for the benefib of suob 
person or persons as at the time the servioe 
inam was enfranchised was entitled bo the 
hereditary office, no matter in whose name 
the enfranchisement was effeoted or bbe 
title deed issued." Ib is true that the learn¬ 
ed Judge in that oase had not to oonsider 
the intervention of a partition, bub the 
question is, would that necessarily make 
any difference. In my opinion it would 
nob unless as before stated some speoial 
arrangement was oome to at partition 
whereby the inams were expressly reserv¬ 
ed to a particular branoh of the family. 
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The respondents vakil was willing to 
admit that the inama were nob expressly 
reserved to defendant’s branch at parti¬ 
tion but submitted he is nevertheless 
entitled to suooeed on the ruling in 
Pyrappa v. Syama Rao (4) where Spencer, 
J., held thab nobody belonging to a divided 
branch wonld have a right to come in and 
take a share of the property of the joint 
family ; and Krishnan, J., said " there is 
nothing to show thab lands were treated as 
joinb family property either before or after 
^nfranohisemenb or that any rights were 
reserved ab partition." 

With deference the opinion of Spencer, J., 
goes too far. At the time of the partition, 
the inam lands would naturally be 
impartible and would subsequently become 
partible on enfranchisement and further it 
is clearly impossible to say in faoe of bbe 
authorities that the other members of the 
family oould under no oircumstanoes have 
a right to oome in, Krishnan, J., was 
evidently impressed with the faot that the 
lands had all along been in the possession 
of the first defendant. The decisions 
quoted above show that this oould not of 
itself affeob the interests of the other 
members. Further the learned Judge 
goes on to say that a divided member oan 
^how that his right was kept alive at the 
partition and may olaim his share. He 
however holds, on the faots of the oase 
before him thab there was no evidenoe to 
support snob a olaim. The onus would 
naturally be heavy on a divided member 


to esbablish bis contention, whioh onu 
might be more difficult bo discharge witl 
lapse of time. This however is of oours 
« totally different thing from debarrin 
the divided member from the opportunit' 
of proving suoh a olaim. 

There are three unreported decisions o 
this Oourb: S. A. No. 49 of 1911, A. S. Nc 
79 of 1917, and A. S- No. 176 of 1917 no\ 
before the Privy Oounoil. To the las 
two of these my brother Ayling, J„ wa8 

^ wa8 * a all these oases tha 
the divided members were entitled to shar 
m the enfranchised inama. In 8. A. No 4 
of 1911 it was said “ The land in questioi 
being emoluments of the Reddi office wa 
left undivided at the time of the parbitio 
deed Ex. A but it was not disputed tha 
w was then treated as property in wbio 
6hfl members of tbe family had a 
interest. In A. 8. No. 79 of 1917 It wa 
oot contended that the suit lands fell t 


the share of the first defendant's branoh at 
partition and tbe learned Judges say there 
oan be no doubt that tbe inam lands were 
enjoyed in oommon after partition. 

In A. S. No, 176 of 1917, Mr. Narayana- 
murtby wbo also appeared in A. S No. 79 
of 1911, did nob argue the effect of 
enfranchisement having regard to the 
deoision (delivered fifteen days previously) 
in A. S. No. 79 of 1917 and following thab 
decision and relying apparently on the fact 
that the defendant nowhere in hie written 
statement set up an assignment to his 
branoh on partition the learned Judges 
passed a decree for plaintiff's share in the 
inam lands. Thus Krishnan, J. t in Pyrappa 
v. Syama Rao (4) disposes of these unre¬ 
ported decisions by saying that “ in all of 
these oases there were oircumstanoes 
justifying tha inference that in spite of 
partition the rights of divided members 
were kept alive." The oase in Durga 
Prasad Singh v. Tnbeni Singh (3) was 
quoted by the respondent’s Vakil where 
their Lordships of the Privy Counoil held 
that tbe incidents of Ghatwali tenure in that 
oase were not suoh as to give tbe family 
any rights over the property while ib was in 
the hands of Ghatwal and that the latter 
was not a trustee of or managing member for 
the family. In that oase the plaintiff relied 
on an asserted aotual possession and receipt 
of their share of the rents and profits by 
his vendors or their predeoessors-intitle 
and his evidenoe on the point was dis¬ 
believed. 

It will be observed that the deoision was 
confined to a partioular instance of 
Ghatwali tenure and that the Madras deoi- 
eion in Gunnayyan v. Kamakshi Aiyar (1) 
was not quoted to or oonsidered by 
their Lordships. I do not therefore under¬ 
stand this deoision of the Privy Oounoil 
as overruling the Madras oase. 

As a result of the foregoing observations, 
I must with great respeot differ from the 
opinion of Spenoer, J., in Pyrappa v. 
Syama Rao (4), and on the basis of the 
judgment of Bhashyam Aiyangar, J , in 
Qunnayyan v. Kamakshi Aiyar (1) agree 
with the order proposed by my learned 
brother. 

Decree modified . 
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Ayling and Hughes, jj, 

Kaliyanasundaram Pillai —Defendant- 
Appellant 

v. 

S. Krishnasuami Aiyar and others — 
Plaintiffs-Respondents. 

Seoond Appeals Nos. 112 and 113 of 1919, 
deoided on 22nd November, 1920, from the 
deorees of the Diet. J., Tanjore, in A. S. 
Nos. 50 and 51 of 1918. 

’Transfer of Property Act, 3. 133 —Deed exe¬ 
cuted— Donor , a Hindu adopting son before re¬ 
gistration—D:nor can get ihe died registered 
afterwards 

A dedication of properties to charities must be 
registered under Transfer of Property Aot, 8. 133. 
Per Ayling, J. ( Hughes , J.. Contra ) Where a deed 
of dedication is executed subsequent adoption of a 
eon by the donor (a Hindu), adopts before the 
deed is registered, dees not make the donor in¬ 
competent to get the deed registered afterwards as 
the gift is oomplete as soon as the deed is exeouted. 
40 Mad. 204 (F.B.) and 7 L.W. 339, Rsf. [P. 91, 
C. 1.] 

K. Srinivasa Aiyangar and S. Ranga- 
chari —for Appellant. 

T. Rangachariar and Muthiah Mudaliar 
—for Respondents. 

Ayling, J :—The main question in 
these appeals is as to the validity of the 
trust deed Ex. A. By this dooument 
exeouted on 9th September, 1891, appel¬ 
lant’s adoptive father Vaithilingam Pillay 
purported to endow oertain properties In 
favour of Kattalais iu a temple and 
charities in a obatram, and appointed 
trustees to administer them. Next day 
be adopted the appellant and on 12tb Sep¬ 
tember 1891 be effeoted a partition (with 
his adopted son with the latter’s natural 
father as guardian of the minor) excluding 
the trust properties. Oo 15th September 
1891 be registered the trust deed Ex. A. It 
is not contested that after the adoption it 
would not be competent to Vaithilingam 
Pillai to alienate the properties in favour 
of tbeBe trusts and appellant’s contention 
is that be was equally incompetent to (as 
he puts it) oomplete the alienation 
by registering Ex. A. In other words 
Ex. A not having been registered be¬ 
fore the adoption is invalid under sec¬ 
tion 123 of the Transfer of Property 
Act This plea is raised in defenoeof suits 
under section 92 of the Civil Procedure 
Code for the enforcement of the trusts. It 
does not appear to have been put forward 


in the first Court, where the validity of 
Ex. A was unsuccessfully attaoked on 
other grounds, and is, of oourse, a purely 
technical plea, devoid of merit; but none- 
tbe-less, it must be admitted and given 
effeot to, if sound in law. 

The question raised, though simple of 
statement, is by no means easy of solution, 
but I am inolined to agree with the District 
Judge that the gift was complete on the 
date of Ex. A, though not enforceable at 
law, until it was registered and that appel¬ 
lant oould not have restrained Vaithilingam 
Pillai, from registering the dooument- 

This view appears to me to he in ao- 
oordanoe with the spirit both of seotion 47 
of the Indian Registration Aob, and of the 
Full Benoh ruling of this Court in Venkati 
Rama Reddi v. Pillati Rama Reddi (1), 
It has been arguedtbat Vaithilingam Pillai, 
after the execution of Ex. A, sbill retained 
the option of rendering his gift invalid, by 
refqsing to register tbedooument, and that, 
if so muoh freedom of choioe remained 
with him, it was not competent for him, 
after adopting a son to take the final step 
of registration. For the first proposition 
relianoe is placed on a later ruling in. 
Padmavati v. Shrinivasa Kampti (2), in 
which the effeot of the Full Benoh ruling 
above quoted is considered. The oase 
quoted by Abdur Rahim, J., is Gangadara 
Mudali v. Sambasiva Mudalt ( 3), but this is 
dearly a mistake for Venkati Rama Reddi v. 
Pillati Rama Reddi (1). With all respeot, I 
think due effeot was not given by the 
learned judges in this oase to the Full 
Benoh ruling. Abdur Rahim, J., says all 
that it lays down is that if the donor has 
done all that lies in his power to oomplete 
the gift, either by having it registered 
himself, or by handing it (the gift deed) to 
the donee, then he oannot afterwards retraob 
the gift.” I oan find nothing io the Full 
Benoh judgment to this effeot. Ex- 
hypothesi the dooument was not registered 
by the donor and tbere is no suggestion 
that the deed was handed over to the donee. 
Wbat the learned judges say is this : 

“Tbere ia oothirg in this aeotion whiota requirea 
Ihe donor to have the deed registered ! all that iS' 
required is that he should have signed tha register 
e d instrument. Oaoe aaoh aa ioatrument ie duly 


1) (1917) 40 Mad. 301-31 M.L.J. 690-4 L.W. 
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executed, tbs Rsglatration Aot allnoa it to be 
registered, even though the donor may Dot agree 
to its registration and upon registration the gilt 
takes t fie jt from the date of exeoation. The dootrine 
that a donor who bae left bie gift incomplete 
cannot be compelled to oompleteit, bae no applioa- 
tion to a oase like this; for, eo far as be is ooooerned 
ha hat Op cztcuting th» deed done all that he need 
da, for registration oan be efieottd, even without 
his co-operation”. 


(The italics are mine.) The passage seems 
to me to olearly imply that the gift was 
completed by tbeexeoutionof the dooamenb 
and that the donee could thereafter enforce 
registration, even although the donor sub¬ 
sequently ohanged his mind and wished to 
withdraw from the gift. 

If this is bo, it seems to follow that the 
donor oould not have beeo restrained from 
registering it at the instance of the 
adopted son, or any one aoting on 
his behalf; and that the gift was nob 
invalidated by the fact that registration 
was deferred till after the adoption. 

As to the applicability of seotion 123 of 
the Traneier of Property Aot to transac¬ 
tions of this kind, I am inclined to agree 
with my learned brobher: bub in bhe view 
I have taken, as above indicated, it is 
unnecessary to dieousB the point. 

The only other question oaliing for 
deoision is as to the right of the plaintiffs 
in 0. S. No. 78 of 1916 to maintain the 
suit. Here also 1 think the deoision of 
the Lower Courts is correct and that the 
faotB set out in paragraph 20 of the judg¬ 
ment of the Dietriot Judge are sufficient to 
antitie plaintiffs to Bue. Vide Oaruda 
Banyasayya v. Natella Murthenna (4) and 
Gopala Krishnier v. Ganapathy Aiyar (5). 
I donot find any thing to the oontrary to this, 

ID "• Kamachandra Aiyar v. Parames- 
viaran Unnt 16 ). 

I would dismiss theeeseoond appeals with 

008 CS. 


Hughes, J. : — One Vythilingam Pill 
exeouted Ex. A, on 9tb September, 189 
whereby he set apart a certain extent of b 
immoveables for certain abatable purpos, 
and appointed trustees and gave the 
possession of the property,with iastruotioi 

fL“i“*f e . the oharities. On 10th Septen 
Mr. 1891, he adopted the defendant, wl 
was then a minor, as his son. On 15t 
September, 1891, be registered Ex. A. T1 

whio 2 a0 - 9htm 61186 we h * ve to dispose o 
which is oom mon to bo th bhe appeals, 


whether the gift to the trust is valid. The 
contention of the defendant is that the- 
gifb muss be by registered deed and that 
the deed of trust not having been registered 
before the adoption of the defendant, his 
father bad no power to complete the gift. 

The plaintiffs maintain that by Ex. A 
there was merely a dedication of property 
for oharity and such dedication is valid 
without deed and registration. They oon- 
tend that it is not a oase of gift at all and 
seotion 123 of the Transfer of Property 
Aot has no application. 

We have been referred to the oase of 
Ramalinga Chetti v. Sivachidambara 
Chetty (7), But that was a oase relating 
to dedication on speoial occasions like death 
or marriage and the donor constituted 
himself the trustee aud there was no 
transfer. In another oase quoted, Pallaya 
v. Ramavadhanulu ( 8 ), the donor again 
made himself trustee and there was 
no transfer of owoership of the trust 
property. In Appeal No. 108 of 1914 
(unreported) a deed Ex. IV therein was a 
declaration of trust for oharitable purposes 
and held to be not a gift within seotion 12 ? 
of the Transfer of Property Aot. Plainly 
this is beoause the exeoutant declares 
herself to be the first trustee and there was 
no transfer. 

Plaintiffs oontend that Ex. A deals with 
a gift to an idol and not to a sentient being 
and therefore is not a gifb at all. But 
olearly it is a gifb to trustees for the benefit 
of oharity and I think it oomes within 
section 123 of the Transfer of Property 
Aot and requires registration. 

The deed was exeoubed on 9th September, 
1891 and registered by th 9 donor on 15th 
September, 1891, he having adopted a sonin 
the interim. No doubt under seotion 47 of 
the Registration Aot the registered docu¬ 
ment would operate from the date of its 
execution ; but the point, I think, iB that bn 
9th September, 1891, the gifb was nob com¬ 
plete. It was open to the donor to revoke 
it j the property remained hia, even at the 
time of the adoption and a 8 by the adop¬ 
tion a oo paroener was introduced, it was 
not open to the donor to.do what he had 
bot done before and to give away the 
property by effeoting the registration. The * 


( 8 ) ( ,9 l9)49Ma4 l 8B0^ 8 6 M.LJ. 896-0 L.W. 
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deoieioD in Venkati Ravia Reddi v. Pillati 
Rama Reddi (1), has been referred to. It 
was there held that onoe a deed of gift is 
duly exeouted, the Registration Aob allows 
it to be registered, even though the donor 
may nob agroe to its registration and upon 
registration the gift takes effeot from the 
date of execution. There is an important 
passage in that judgment to this effeot. 

The doctrine that a donor who has 
left hia gift incomplete oannot be com¬ 
pelled to oomplete it, has no application 
to a oase like this, for, so far as he is con¬ 
cerned he has, by executing the deed, done 
all that he need do, for registration can be 
effeoted even without his oo-operation," 
But it has been pointed out in Padmavati 
v, Shrinivasa Kampti (2), that this Full 
Benoh deoieion is based on the reasoning 
fcbat a deed of gift may be registered on 
presentation by the donee, and that it does 
not go so far as to say that directly a deed 
of gift is exeouted, even though the donor 
never delivers it to the intended donee, 
yet the donee oan oompel him to register 
it, “ All that it lays down is that if the 
donor has done all tbab lies in his power 
to oomplete the gift either by having it 
registered himself, or by handing it to the 
donee, then he oannot afterwards retraot 
the gift." 

I think therefore in the present case 
it must be held tbab the donor made 
no oomplete gift before the adoption and 
after the adoption he could not give away 
any property by completing the gift by 
registration. 

This is sufficient to dispose of the appeals. 
I should mention however that the plain¬ 
tiffs further contended that the defendant 
is estopped by the faot that he derived 
advantage from the whole arrangement. 
Bub in view of the finding of fact in para¬ 
graph 12 of the Appellate Court's judgment 
I think there is no estoppe*. 

In Second Appeal No 113, the point has 
been argued that plaintiffs are not entitled 
to sue under section 92, a9 they have no 
interest in the trust, That appeal deals 
with the charity so far as it relates to the 
ohatram. Two of the plaintiffs are relatives 
of the donor, who would be entitled to 
auooeed but for the adoption, and 1st plain¬ 
tiff, as a Brahmin resident of a neighbour¬ 
ing village, may be said to have a real 
interest aB a benefioiary. I think there is 
no foroe in this point. 

Intheresultl wouldallowboth the seoond 


appeals with costs and dismiss both suits 
with costs. 

By the CourtIn the result the 
decrees of the Lower Appellate Court will 
be confirmed and the Seoond Appeals 
dismissed with oosts. 

Appeals dismissed. 
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Abdur Rahim and Oldfield, jj. 

Taluk Board , Bandar —Defendants-Appel- 
lants 

v. 

Y. Mallikarjuna Prasada Naidu Bahadur 
—Plaintiff-Respondent. 

Seoond Appeal No. 1690 of 1919, deci¬ 
ded on 17th August, 1920, from the deoree 
of the Tempry. Sub-J., Maeulipatim, in 
A. 8. No. 141 of 1918. 

Madras Local Boards Act (V o/ 1884), 8. 100 — 
Discretion of Local Board exercised in unreason¬ 
able manner—Court can interfere , 

It there were materials before a looal authority 
to oome to a oooolusioo as to the unhealthy and 
injurious nature of a tank, it is not for the oivil 
Courts to icquire into the enffioiency, or otherwise, 
of those materials. It is for the Board to deoide 
the quest ion upon the evidenoe and when suoh 
deoision is arrived at, it is not for the Court to 
interfere with it on the ground that the Court 
would have oome to a different oooolusion. But 
apart from the question of the Board using its 
powers for an indireot purpose, where a looal 
authority is invested with aieoretionary powers, 
the Court oan interfere in oases where suoh 
powers are exeroised in a “ capricious, wanton and 
arbitrary ” or 11 unreasonable ” manner. [P, 93, 
Cs. 1 and 2.] 

When the Aot gives power to a Taluk Board to 
require the owner of an insanitary tank to fill it 
up, the legislature oould not have contemplated a 
case in wbioh the insanitary oondition of the tank 
was oaused by the action of the Board ittelf, suoh 
as discharge of drainage water through ohanuels 
oonstruoted by the Board. The Taluk Board is 
empowered by 8 100 to do either of several things 
in the interests of the health and safety of the 
community and if it does not take into considera¬ 
tion any alternative oouree that was open to the 
Board to adopt and whioh would be more practi¬ 
cable and not entail obvious hardship on the owner 
of the land within it3 jurisdiction the Board might 
well be said not to have exeroised its powers in a 
reasonable manner. The Board is required by the 
Aot to oonsider eaoh oase on its own merits, and if 
it does not do so it would be exoeediDg the powers 
oonferred on it by the Aot. [P. 94, 0. 2 ; P. 95, C, 1.] 

V. Ramesam—lor Appellant. 

C. V. Ananthakrishna Aiyar —for Res¬ 
pondent. 

Abdur Bahim, J.:—In this oase the 
Taluk Board of Bandar appeals against 
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the deordt of the lower Courts, by whioh it 
has been restrained from filling up three 
tanks belonging to the respondent, the 
Zemindar of Challapalli. The Board 
purported bo aot under section 100 of the 
Madras Aob V of 1884 by whioh " The 
Taluk Board may, by notice, require the 
owner of any tank or well to cleanse, 
fence, repair or fill it up, if, on inspection, 
it appears likely to be dangerous, or prove 
injurious to the health of the neigh¬ 
bourhood” It appears that there were 
reports of the Distriob Medical and Sani¬ 
tary Offioer before the Board to the effect 
that the tanks in question were injurious 
to Ihe health of the villagers and the 
President of the Board also inspected the 
tanks and it may be taken that the Board 
oame to the oonolusion that the existence 
of the tanks in their present oondition was 
injurious to the health of the neighbour¬ 


hood. 

I am prepared to prooeed, for the 
purposes of this judgment, on the assump¬ 
tion that there was sufficient material 
before the Board on which to found the 
oonolusion as to the present unhealthy and 
injurious nature of these tanks. The 
rulings to whioh we have been referred 
show that if there were materials before 
a looal authority to oome to suoh a oon¬ 
olusion it is nob for the oivil Courts to 
inquire into the suffioienoy, or otherwise, 
of those materials. It is for the Board 
to deoide upon the evidenoe whether a 
oertain tank is dangerous or injurious to 
the health of the neighbourhood and when 
suoh decision is arrived at, it is not for 
the Oourb to interfere with it on the ground 
that the Court would have oome to 
a different oonolusion. That, I take it, 
is the effeot of the rulings in Munici¬ 
pal Commissioners lor the City of Madras v. 
Parthasaradhi i.1), Duke v. Rameswar Malia 
, ' Patel Panaohand v. Ahmedabad 
Municipality (3) and to that extent, I have 
nothing to say as regards the applicability 
of these deoisions to this case. But what 
the respondent, the Zamindar, contends is, 
that the Board has exeroised its disore- 
tionary power in this case arbitrarily and 
unreasonably, having regard to the admit- 
ted facts and oiroumstanoes of the oase. 
Ahe power conferred on the Looal Board 
by section-100 jg a v ery wide power. The 

<*} fS u “ 
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(9) (1886) 93 Bom, 980 —1898 P.J, $98, :i\ . 


Board aoting under that section may 
require the owner of a tank to repair it up 
or fill it up at his own expense : for there' 
is no provision in the Aob for the owner 
being reoouped the expenses inourred by 
him in oomplying with the provisions of 
the Aot. The Board has the power to 
acquire the land, if it ohooses, by procee¬ 
ding properly taken, in that connection. 
But in that oase it would have to make 
compensation to the owner of the land. 
There is however no provision for the 
Board making any compensation to the 
owner of the property who is oalled upon 
to do certain aots under section 100. It is 
suggested on behalf of bhe Looal Board 
that the owner of the tank may give up 
the tank to the Board if he so ohooses and 
thus save himself the expense of filling it 
up; that is to say, the owner may be 
compelled under section 100 indirectly to 
transfer bis property to the Board without 
any compensation whatever. That is the 
only way by whioh the owner of a tank' 
oan save himself aooording to the 
argument from what may in some oiroum- 
stanoes amount to considerable loss. I 
should say tnab in suoh oiroumstanoes the 
courts will see that the taluk board does 
not exercise bhe power conferred on it by 
seotion 100 for ulterior purposes. If the' 
Board uses its powers for any suoh 
purposes,' the oivil oourb undoubtedly has 
jurisdiction to restrain the Board from 
abusing its powers in that manner. 

Apart from the question of the Board ’ 
using its powers for any indireob purpose, 
it may be safely laid downon the basis of 
deoided oases that where a looal authority ' 
is Invested with discretionary powers, the 
court oan interfere in oases where suoh 
powers are exeroised, to use the language of 
some of the deoisions, in • a " oaprioious 
wanton and arbitrary " manner or to 
adopt the language of some other' 
oases, in an "unreasonable” manner, 
see Nagar Valab Narsi v. Afunici- 
pality of Dhanduka (4) and Lalbhai v. 
Municipal Commissioner of Bombay (5)! 
The Indian Courts in this oonneotion have 
only followed bhe prinoiples established by 
the English authorities. See Leader v‘ 
Moxton (6), Rex v. Board of Eduoa - 


(1) (1888) 13 Bom.,490 

(6) (1908) 88 Bam, 881-3 I.O. 861-10 Bom?- 

Ju.tt. 831. • v » •». . . » 

(6) (1778) 9 Blaok, W. 999.' 
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lion (7), Williams v. Giddy (8), Suttan v. 
Clarks (9) and Weinberger v. Itiglis (10). So 
far a9 this oourt is concerned, tbe 38 princi¬ 
ples have bean adopted in So)nu Pillai v. 
Municipal Council, Mayavaram (11). To my 
mind tbere is no difficulty therefore, in 
ascertaining the principle applicable to this 
class of cases; but difficulty undoubtedly 
lies in applying the principle to the facts 
of a particular case. Id is not possible Do 
define in an abstract way what would or 
would not be a reasonable and proper 
exeroise of such a power as is conferred on 
Board by this Aob. But, when we have 
the facts of a oase before us, the difficulty 
would not seem to be always very 
formidable. On the one hand, as has 
been pointed out in 9ome cases relied on 
by the learned pleader for the respondent, 
as for example, Duke v. Bamesioar 
Malia (2) where a local authority is given 
thp power to deoide a certain matter for 
itself it is not for the Court to substitute 
its own judgment for the judgment of the 
statutory authority. On the other hand, 
where ib is dear that a disoretionary power 
has been exercised in a manner which 
oould not have been in the contemplation 
of the legislature, then the courb undoub¬ 
tedly has jurisdiction to interfere. In this 
oase, the Taluk Board seems bohaveaobed 
without baking into consideration some 
very important matters in exercising its 
powors under seotion 100. Firsb of all, as 
the deposition of the President of the Taluk 
Board shows, the insanitary condition of 
the tanks in question is oaused mainly, 
if not entirely, by the discharge into them 
of the drainage water through channels 
recently constructed by the Board. The 
Disbriot Munsif aooepts this evidence and 
gives that as one of the reasons for 
holding that the aobion of the Board was 
arbitrary and unreasonable. When the 
Aob gives power to a Taluk Board to 
require the owner of an insanitary tank 
to fill ib up the legislature oould nob 
have contemplated a oase in which the 
insanitary condition of the tank was 
oaused by the action of the Board itself. 

(7) (1910) 2 K.B. 165-102 L.T 578-74 J.P. 

269 = 79 L.J.K.B. 595 = 8 L.G.B. 649 = 26 

T.L.R. 422. 

(8) (1911) A.O. 381 = 101 L.T. 513 = 80 L.J.P.O, 

102 = 27 T.L.B. 443. 

(9) !1816) 128 E.R. 913-1 Marsh 429. 

(10) (1919) A.O. 606-121 L.T, 65-88 L.J.C.H 

287-96 T.L.R 399 = 63 8.J; 461. 

(11) (1906) 28 Mad. 620. 


In suoh oase it might be s«id that 
the tank itself was not injurious to 
th9 health of the neighbourhood within 
the m3aning of the Aot bub that it was 
made so by the action of the Local Board. 
The Taluk Board here seems to have 
built drains without making any provision 
for the proper disposal of the oootenbs of 
these drains. If is book measures to carry 
the drainage water bo some place other 
than the tanks, the question of taking any 
aobion against the owner of the tanka 
under the Aob would not arise. Then it is 
obvious that bhore must be oase3 in whioh 
any direction to fill up the taoks would 
be prima facie unreasonable and oppres¬ 
sive, having regard to the expense and 
difficulty of filling them up. Toe Taluk 
Board is empowered by section 100 to do 
either of several things in the interest of 
the health and safety of the community 
and if it does not take into consideration 
any alternative course that was open to 
the board to adopt and whioh would be 
more praotioabie and not entail obvious 
hardship on the owner of the land within 
its jurisdiction, the Board might well be 
said nob to have exercised its powers in a 
reasonable manner. Sere it is quite clear, 
upon the facts as found by the lower courts, 
that by putting up an embankment round 
the tank, the objeot in view would have 
been accomplished, without any particular 
hardship to the owner of the tanks. These 
tanks, according to bheevidenoe, have been 
in existence for a number of years and 
were at any rate, ab one time, needed in 
the interests of the villagers. It is nob 
suggested that the owner has done anything 
by whioh the tanks have beoome insanitary. 
If that had been so then the owner might 
well have been asked to take suoh steps as 
would be necessary to put the tanks in a 
sanitary condition. The ovidenoe shows 
that the expense of filling up the tanks 
would be considerable, at least Rs. 4,000 
and very likely muob more ; and, a3 pointed 
out by the respondent, he will have to dig 
in some other plaoe in the village in order 
to fill up these tanks with the result that 
other tanks will come inbo existence and 
perhaps prove as injurious to the health 
of the villagers as the present one. So 
far as it appears, the Taluk Board seems 
to have acted without regard bo any of 
those considerations and quite reokless 
of the oonsequenoes bo the respondent. 

I am also of opinion judging from* the 
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evidence of its President that the Board 
baa laid down a sort of general rule 
although not reduoed to the form of a 
resolution or formal proceeding that where- 
ever there is an insanitary tank within 
its jurisdiction it should require the 
owner to fill it up. That would not be a 
proper exeroise of the power as has been 
pointed out in Maxwell on Interpretation 
of Statutes page 208, see also Tinkler v. 
Wandsworth District Board of Works (12). 
The board isrequired by the Aot to consider 
eaoh case on its own merits, and if it does 
nob do so ib would be exceeding the powers 
conferred on ib by the Aot. There is no 
trace, on the record, of the Taluk Board 
having taken into consideration the 
particular oiroumstanoes in connection 
with these banks before passing the orders. 
On the whole I am of opinion that the 
Board’s action in this oase was not in 
proper exeroiee of tho powers conferred on 
it by the Aab and I would therefore dismiss 
the appeal with oosts. The deoree of the 
lower appellate Oourb however requires 
modification in order bo give proper effeob 
to our judgment. It should be deolared 
that the plaintiff is not liable to fill up the 
tanks as required by the defendant’s notioe, 
dated 1st April 1915‘ and that the defend¬ 
ants be restrained in oase they themselves 
*611 up the tanka, from reooygtfing the oost 
thereof from the plaintiff. ^ 

The memorandum of^bjeotions is 
-dismissed with oosts. 

Oldfield, J.:—I agree with ray learned 
brother's conclusion and deliver a separate 
judgment only because the questions raised 
are of great and increasing importance. 
For, althongh in particular we are dealing 
with the validity of an order by the 
appellant Board requiring plaintiff to fill 
tip oertaln tanks as insanitary, we have 
generally to define bhe limits, within whiob 
suoh action by a publio body is subjeob to 
oontrol by the courts', and with the 
inorease in the number and activities of 
suoh bodies to be anticipated in the near 
future disputes as to those limits may be 
frequent. 

That the courts have power of oontrol is 
not denied; and, no doubt in some direc¬ 
tions the law is dear as to their extent, 
sraoe there is no doubt that they can be 
•exeroised if the aotion complained of is 
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wholly outside the legal powers of the body 
ooDoerned or is taken for an ulterior motive. 
Gard v. Commissioners of Sewers (13). In 
oases however of the kind before ua, in 
whiob the publio body concerned proceeded 
within its apparent authority and the ob¬ 
jection is chat it ought not to have done so 
on the facta before it, suoh of the decisions 
referred to by my learned brother, as res- 
triob their description of bhe oiroumstanoes 
in wbioh the oourb orra interfere, bo a bare 
reference to the unreasonable or mala fide 
or arbitrary and oaprioious character of the 
aotion oomplaioed of, seem to me with all 
respect to afford very little assistance in 
oases similar to the present. For ib is nob 
easier, when the oonfiict is between the 
interest of bhe oommunity and that of bhe 
individual, than it is in other connections 
bo apply the te3t of what is reasonable 
and, as will appear, bbab test must be 
applied for bhe present purpose primarily to 
the method, by which the merits of the 
oase have been ascertained rather than to 
those merits themselves. The test by bhe 
arbitrary or capricious character of bhe 
proceedings is inoonolusive, when as in bhe 
present oase. some reason for them is 
forthcoming and bhe aomplaint is bo some 
extenb of the publio body's improper 
adherence to principle in disregard of bhe 
particular circumstance ; and, although 
the necessity for good faith in the procedure 
employed oan be insisted on, that will 
carry the matter very little further, until 
the nature and the exenb of the minimum 
preoaubions to be observed have been 
defined. It may be useless to look for any 
absolutely exhaustive rule, but ib is worth¬ 
while to consider whether recent decisions 
do nob indioabe any, wbioh will bs susce¬ 
ptible of general statement and will suffioe 
for the deoision of the majority of oases, 
including the one before us. 

In Bex v. Board of Education, (7), 
Farwell; L. J. without, as I understand 
him, departing from the effect of the 
language used in earlier oases, stated the 
law as follows :—“ If the publio body has 
exeroised bhe discretion entrusted to ib bona 
fide nob influenced by extraneous or 
irrelevant considerations and not arbitr¬ 
arily or illegally, bhe courts cannot interfere. 
They are nob a oourb of appeal from the 
publio body, bub they have power bo 
.ita refusal of its true jurisdio- 


(13) (1688) 49 L.Ti 836. 
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tion by the adoption of extraneous con¬ 
siderations in arriving at its conclusion, or 
deoiding a point other than that brought 
before it, in which cases the courts have 
regarded it as declining jurisdiction ; ” and 
the case will be the same, if the rejection 
of relevant instead of the adoption of 
extraneous considerations is in question, 
as appears from the reference to Reg v. St. 
Georges Soothwark (14), where a vestry 
deolined to deal with the merits of a olaim, 
beoause it considered the only amount 
which it thought that it could legally 
grant exoes&ive. It will, as the judgments 
in Weinberger v. Inglis (10) show, be 
presumed that an associated body, and 
similarly (it is not disputed) a publio body, 
has in reaohing ite deoision dealt fairly 
with the materials available to it; and, 
until that presumption is displaced, the 
oourt will not attempt inquiry into the 
particular ground on which the deoision 
was reaobed. But on the other hand that 
presumption may be displaced, as it was, 
to give two instances only, in Rex v. Board 
of Education (7) by inference that sotion 
was taken on a wrong understanding of the 
law or the question in issue as in Williams 
v. Giddy (8) by evidence, consisting therein 
an admission of counsel, of the existence 
of matter, whioh it would have been 
reasonable to consider, but whioh was not 
considered at all, the result being an award 
which, " though made under guise of 
exeroising discretion, was at best a 
oolourable performance and tantamount 

a refusal by the public body oonoerned 
to exeroise the discretion entrusted to it’’. 
The facts in that case were extreme, But 
in it, as in the others, the Court interfered, 
beoause the use of a sound discretion by 
the publio body concerned had been 
disproved, or more fully beoause that body 
was shown not to have given an hone3t 
consideration to the matters whioh a 
reasonable man would have considered 
before he deoided. 

To apply this to the ca6e before us, 
there is first the contention whioh is 
supported also by the reference to the 
wording of seotion 100 of the Aot, that the 
defendant Board did Dot consider the oase 
honestly, because the members direotly 
responsible for the order oomplained 
against did not themselves inspeob 


(14) (1897) 19 Q. B, D. 633 = 62 J, P. 6-66 L, J. 
Q. B. 662-36 W. R, 84, 


plaintiff's tanks, but aoted on the reports' 
of their President and the District Medioal 
and Sanitary Officer, who had done so¬ 
lo faot seotion 100 merely requires an 
inspection and does not speoify by whom 
it is to be made and it is sufficient answer 
to the general argument that no question 
of faot whioh an inspection would have 
deoided, is shown ever to have been raised 
and that an obligation to make the 
substantial journeys in some cases of over 
fifty miles f rom a railway whioh a personal 
inspection would entail, cannot fairly be 
regarded as essential to the performance 
of their duties by Taluk Board members. 

It is next pointed out that the notioe 
issued by the Board required plaintiff to 
abate the nuisanoe alleged, as constituted 
by his tanks in a particular way, 
by filling them up, and argument has 
been based on the evidence of D. W. (1) 
the President of the Board, ainoe on this 
and other points it is our onlysouroeof 
information as to its procedure and reasons. 
He said that “ the general oourse adopted 
when the Board finds insanitary tanks is to 
ask their filling up” and "in doing so, ib 
never considered the question of expense;’^ 
and he admitted that in plaintiff’s oase no 
estimate of the oosts of the work required 
were obtained, although ib might have 
been as muoh as Rs. 4,000 for one tank 
alone and affording to other evidanoe 
would have been more. This, ib is urged, 
shows that the Board had adopted a general 
pre-appointed rule for dealing with this and 
all similar oases without regard to the 
particular oiroumstances of each, and if 
the objection were established it would 
dearly be valid, not only beoause some 
parb of the matter reasonably demanding 
and available for consideration never 
reoeived it, but with reference to the 
judgment of Turner, L,J. in Tinkler v. 
Wandsworth Dt. Board of Works (12) 
disallowing the order before him on the 
ground that it had proceeded on the foot¬ 
ing of a general resolution " oome to before, 
that order had been issued and without 
reference to the particular oase.” But, 
with all deferenoe bo my learned brother, 
it is neoessary bo distinguish between suoh 
a definite resolution as was there held bo be 
in question and a polioy, to whioh as in 
Wienberger v. Inglis (10) and (as I think) 
here, the deoision under consideration may 
be intended to give effeot. Nothing: 
resembling suoh a resolution as was held 
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proved in Tinkler v. Wandsworth Dt. Board 
of Works (12), is established before us, 
and the most to be deduoed from the 
evidenoe of the President seems to be a 
policy, whioh it is probably neither possible 
nor desirable to disoountenanoe so long as 
its adoption does not preclude considera¬ 
tion of the facts of eaoh case, to which it is 
proposed to apply it. 

A stronger objection and one, whioh I 
am constrained to admit, is however that 
in faot such consideration did not take 
plaoe because the President deposed further 
that “if bunds were raised round the 
tanks to prevent sewage water falling into 
them, they would not be insanitary and 
it is urged that there oould have been no 
honest or reasonably comprehensive con¬ 
sideration of the relevant faots, when the 
nature of the work to be required and the 
greater burden imposed by one remedy 
rather than another were not considered. 
That the ereotion of bunds would have been 
less expensive than the filling in of 
the tanks, which was aotually directed 
is not denied, and the President has given 
no reason for preferring the latter. A duty 
to prefer the less onerous of the remedies 
available was reoognised in Lai Bhal v. 
Municipal\Commissioner of Bombay (5), and 
if a mere statement of the position is not 
sufficient, it need only be observed that the 
use of a sound discretion'can be no less 
obligatory in respeob of this part of the 
order before ns than of the remainder. On 
this ground therefore that order oannob 
stand. 

Another and more fundamental objection 
to it however arises in oanneotion with the 
reference to sewage water as responsible for 
the insanitary condition of plaintiff’s tanks, 
although it has been misapprehended by 
•he lower appellate Court. For it is 
stated that the insanitary condition of the 

,.7 ba J b L 00 “ admitted by plaintiff, 
although he bad denied it in his plaint 
and, as paragraph s of the Distriob Munslf’s 
judgment shows, at the trial; and, after 
referring to the expedient of excluding the 
sewage by bunds as deserving consideration, 

‘V-S l? 80a . Uwl « the President 
admitted the existing arrangements were 

thatT at S 60 dispose of the sewage and 
that it and not the condition of the tanks 

reouirad 'SX ° f Qaisanfl0 ' Whioh 
s? abatement. - As to these faots 

; * foU °wa that the 

Boards Uhfoipotdp be rtgaiflad at,hiving 
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used its powers ultra vires, when admittedly 
no contingency in whioh it could legally 
use them against plaintiff had ooourred, at 
leaab used them after negleoting one 
essential portion of the materials for its 
deoision. There is no question here of the 
Courts sitting in appeal over the Board, or 
usurping its function as the judge of the 
existence and origin of a nuisanoe bub of 
the Board having passed its order on an 
assumption whioh evidently on the faots 
admitted by itB President was unfounded. 
In this respect again, that order has been 
shown to have been made in no fair 
exeroise of its discretion. 

These defeots in the order being sufficient 
to justify the Court’s interference with it, I 
oonour in the decree proposed by my 
learned brother. 

Appeal dismissed. 
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Napibr, j. 

( Gadigi ) Muddappa and others —Peti¬ 
tioners 

v. 

G. Budramma —Bespondent. 

Civil Bevision Petition No. 361 of 1920; 
deoided on 76h October, 1920, from the 
order of the Diet. J., Bellary, dated 25th 
February, 1920. 

Civil P.O.. 0. 33. Rr. 6 , 1 and 7—Applicant 
pauper at date of application but aubugusnllp 
Qttting money and paying i» to creditor bilore 
hearing of application ia not ertfiliai to me as 
pauper. 

At the date ol the application, the applioant was- 
a pauper. Bat before the hearing of the appli¬ 
cation, she got some money whioh however ehe 
paid to a oreditor, before the hearing, 

Held, that having been in possession of funds 
after her application, the plea of her being a pauptr 
woold fail and that ebe oonld not revive it, by 
paying the money away, and the Court had no 
jurisdiction to grant the application onoe it had 
aeoertained that ehe had oeased to be a pauper 
after the date of the applioation. [P, 98, 0. 1,] 

T. B. Venkatarama Sastriar and V. 
SuncUtram Aiyar—tot Petitioners. 

C. Sambasiva Boo—for Bespondent. 

Judgment.—The Judge has aooepted 
the evidence thab at the date of hearing 
of the inquiry, the applicant was nob* 
possessed of suffiqienb means, to enabl» 
><her to pay bhe Opurb-fee on the plaint. 
..She Admitted in evidenoe that she tad 
vJBpelved-a large awn after, the date 
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application from the persons against whom 
aha intended to file the suit but said that 
she had paid away that amount to a creditor. 
There was no dispute that at the date of 
her application she was a pauper. The 
point taken is that having been in 
possession of funds after her application, 
the plea would fail and that she could 
not revive it, by paying the money away. 
There is no authority on this point but I 
think the contention is well-founded and 
that the Court had no jurisdiction to 
make the order, once it had ascertained 
that she had ooased to be a pauper, after 
the date of the application. The order 
will be set aside. Time for payment of 
Oourb-fee is extended to two months from 
date of reoeipb of order. 

Order set aside. 


i* A.I.R. 1921 Madras 08. 

Abdor Rahim and Sadasiva Aiyar, jj. 

(.Kakumanu) Venkatasuryanarayana— 

Appellant 

v. 

Akuthota Ramayya and another— Res¬ 
pondents. 

Seoond Appeal No. 246 of 1920, deoided 
on 25th October, 1920, from'the deoree of 
the Dist. J., Guntur, in suit No. 384 of 
1916. 

• la) Hindu Law— Guardianship — Agreement of 
partnership made by guardian—Minors do not 
become partners. 

A guardian o( Hindu infants is not authorised 
to oarry on trade embarking the minor’s property 
in the business in order to liquidate family debts. 
"Minors do not beoome partners by virtue of any 
oontraot of partnership made by their guardian. 
[P. 99, Ob. 1 & 9.] 

• (b) Contract Act, 8s. 347 and 348 -Minor 
admitted to partnership benefits does not ipso faoto 
beoome partner. 

By merely being admitted to the benefits of a 
partnership, a minor does not beoome a partner. 
It is only by his aoqaiesounos that he oan be said 
to have aooepted the positioo of a partner, with all 
the liabilities o( a pactnor. [P. 100. 0. 1.] 

K. Srinivasa Aiyangar. P. Narayana- 
murthi and K. Kamanna— for Appellant. 

T. V. Venkatarama Aiyar and T. V. 
Ramanatha Aiyar— for Respondents. 

Abdur Rahim, J.:—This seoond 
appeal arises in a suit instituted by the 
plaintiffs against defendants 1 and 2, two 
minors represented in the suit by their 
mother as guardian adlitem fora declaration 
that the suit partnership was dissolved, for 


the taking of the partnership aooounts and 
for other ancillary reliefs. It is neoessary 
to state shortly the history of the case in 
order to understand the questions that 
arise in the appeal. The first plaintiff's 
father Narasimhulu, and the first and second 
defendants' father Amarayya, and another 
person oalled Guravayya carried on busi¬ 
ness in partnership from before 1887. 
Guravayya died in 1887 ; and the business 
was carried on by bis brother Gopalan 
taking his place. Gopalan retired from 
the business after settling aooounts on 15th 
November, 1887. Then Narasimhulu who 
is the father of the first plaintiff continued 
the business along with the father of the 
defendants down to 12th November, 1898, 
when Narasimhulu died. On his death, 
the first plaintiff continued the same busi¬ 
ness as the representative of the seoond 
plaintiff, that is, his natural son and an 
undivided co paroener. Amarayya, the 
father of defendants 1 and 2, died on 21st 
November, 1906, leaving three sons, the 
minor defendants in the suit and one 
Venkatasubba Rao, their eldest brother. 
The eldest brother represented his family 
in the business till he retired in 1907, 
having effeoted a partition with his minor 
brothers in that year. Thereupon the 
mother aoting as the guardian of the 
defendants 1 and 2 purported to oarry on 
the business with the first plaintiff and did 
so until about the institution of the suit. 
It is alleged that this lady made away 
with the aooounts and would not render 
aooounts of the partnership. It is further 
alleged that Amarayya had appropriated 
something like Rs. 25,(300 or 30,000, part 
of the assets of the business. 

The olaim of the plaintiffs is that the 
defendants 1 and 2 are partners and they 
now seek foradissolution of the partnership 
and for the settling of aooounts. 

The Subordinate Judge who tried this 
oase gave a preliminary deoree and 
afterwards a final deoree. On appeal the 
learned Distriot Judge dismissed the suit 
holding that the defendants were not 
partners and that therefore the suit as 
framed was not sustainable. He held 
that a suit might lie against the guardian, 
the mother of defendants 1 and 2 in her 
individual oapaoity, but that the 
defendants 1 and 2 themselves who are 
minors, oould not be made liable on the 
basis of being partners in the business. 
The trial Court in paragraph 14 of ita 
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judgment fiads thab the embarking on this 
business by tha mobher of defendants 1 
and 2 was for their banafib and therefore 
fihay are liable aa claimed by the plaintiffs. 
Hesaya that their family and their father 
owed to the plaintiff's firm 3uma of money 
amounting to S3. 25,000 and . if 

Ramanamma, their mother, ohoao to wind 
up the business when Venkata Subba Kao 
,the eldest mala membor of the family 
withdrew, the family immoveable property 
•worth Rs. 25.000 or Rs. 27,000 would 
have to be sold by foroed sales in order 
to pay the debts of the firm and thus the 
•family would suffer lo38, and therefore 
the guardian of defendants 1 and 2 was 
justified in oarrying on the business for 
thebenefibof the minors. This, bo my mind, 
.is olearly an unsustainable proposition. 
The oarrying on of a trade cannot 
by itself be said to be an aot whioh a 
guardian of Hindu minors is authorised 
by law to do. By its very nature a trade 
or business might result in a loss and 
thereby the family property of the minors 
might be jeopardised. I do nob know 
of any proposition of Hindu Law that a 
guardian of Hindu infants is authorised 
to carry on trade embarking the miuor’s 
property in the business in order to 

- liquidate family debts. No authority has 
-been oited before us in support of such 
a proposition which, in my opinion, is, 
prim facie, untenable. 

The oaBe of the plaintiffs, however, has 
■ been put before us essentially in this way. 
This is a family of Komubbis whose chief 
oooupation is trade or business, and this 
particular business was started by the 
father of the minora although in partner¬ 
ship with strangers. Therefore we must 
treat the business as anoestral business, 
and heuoe, it was contended, the guardian 
of bhe defendants 1 and 2 was entitled to 
• carry it on ln # partnership with the 
..plaintiffs. That a manager of a Hindu 
family oan oarry on anoestral business 
not only on his own behalf but on behalf 

- of the joint family in partnership with a 
atranger is not and oannob be disputed ; 
but does the same hold good with respeot to 

‘ Ahe guardian of infants ? Noexpresa|authority 
has been brought to our notice in support 
of the latter proposition. The question does 
not rest there. Admitting for argument's 
sake that a guardian oan oarry on an 

b Jl Bina ,!? 00 behalf ot “itiora 
iD Partnership with a atranger, the further 


question ha3 to b8 daoided whether by 
reason of such an aat of the guardian tha 
minors become partners in the business 
with all the rights and liabilities of partners. 
It is not neoessary to go through all the 
rulings that bear ou the 3ubjeot. But it 
seems to me that three Full Benoh deci¬ 
sions of this Court and a ruling of the 
Privy Counoil must be taken to have 
settled the law in the matter. In 
Gangayya v. Venkitaramiah (1), it is laid 
down that a oontraot of partnership 
entered into by tbs manager of a joint 
Hindu family with a stranger does not 
ipso facto make the other members of tha 
family partners ; and not being partners, 
tha other members whether divided or un¬ 
divided, cannot institute any suit with res- 
paot to the partnership, that is, a suit for 
tha dissolution of partnership. If that is 
a good proposition of law with respeot 
to partnership entered into by the 
manager of a joint Hindu family and as 
to the position of the other adult members 
of that family, it seems to me, a fortiori, 
that the infants do not become partners iu 
a business oarried on] by their guardian 
and do not therefore acquire rights or 
become subjeot to the liabilities of a 
partnership. The position of a member of 
bhe family whose manager oarried on 
business in partnership with a stranger is 
described as being analogous to that of a 
sub-partner. Those members oannob ask 
for a dissolution of bhe partnership and for 
aooounts as ib was bhe manager who 
entered into bhe oontraot and therefore ib 
was he who acquired all bhe rights and 
beoame subjeot bo all bhe liabilities of bhe 
partnership. No doubt as between him 
and the other members of bhe family he is 
liable bo aooounb for bhe profits of the 
business, and he is entitled to charge the 
family property with bhe losses bhab 
might have been incurred iu bhe business. 
Bub exoepb himself the other members 
the family have nob bhe status of a 
partner. Aoobher Full Beach decision is 
reported in the same volume at page 824 
The Official Assignee of Madras v 
Palaniappa Chatty (2). There ib was held 
by a majority of bhe Judges, my learned 
brother Mr. Juatioa Sadasiva Aiyar 


( 3 ) 
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dissenting, that the members of a joint 
family on attaining majority do nob 
necessarily by virtue of sections 247 and 
248 of the Indian Contract Act or other¬ 
wise beoome personally liable to adjudica¬ 
tion as an insolvent inrospeotof the debts 
contracted in the partnership business 
during their minority. If the minors do 
nob beoome personally liable for the debts 
contracted in tbe conduob of the joint 
family business during their minority 
even on attaining majority, it follows that 
they are not so liable during tbe period 
of their minority. Seotions 247 and 248 
of the Indian Contract Aot to my mind 
clearly lead to this result. Seotion 247 says 
that a minor may be admitted to the 
benefits of the partnership bub cannot be 
made personally liable for any obligation 
of the firm, though the share of such a 
minor in the property of tbe firm is liable 
for tbe obligations of the firm. Section 248 
lays down : " A person who has been 
admitted to the benefits of partnership 
under the age of majority beoomes, on 
attaining that age, liable forall obligations 
inourred by the partnership sinoe he was 
so admitted, unless be gives publio notioe, 
within a reasonable time of his repudiation 
of the partnership.” That is to say, it is 
only byhis acquiescence tbatheoanbe said 
to have acoepted the position of a partner, 
with it all the liabilities of a partner. 
Otherwise a minor merely by being 
admitted to the benefits of the partner¬ 
ship, oannot be said to beoome a partner 
in the full and proper sense of tbe term 
though his share in the partnership 
property is liable for debts of the firm, 
That implies that his other properties 
including his share in the joint family 
property will not be liable. In this oase 
the learned Judge pointed out that, as far 
as the partnership is concerned, it has 
been sold and the real olaim of the plaint¬ 
iffs is to make the property of the minors, 
that is to say, any family or separate 
family property that they may have liable 
for the debts of the firm. The next Full 
Benoh decision whioh ha6 to be noticed 
is Ramajogayya v. Jagannathan (3). 
There the learned Chief Justice holds that 
“ a dooree cannot bo passed against a 
minor on his attaining his majority or his 
estate on a oovenant entered into on his 


(3) (1918) 42 Mad. 105-36 M.L.J. 29 = 9 L.W, 
229-49 I,C, 872 = U919) M.W-N. 143 (F.B,).. 


behalf by a guardian for his benefit.” And 
the other two learned Judges, Ayling and 
Se3hagiri Aiyar, JJ., lay down a somewhat 
modified proposition. The proposition 
whioh they aocept would in no way help 
the plaintiffs but in my opinion must be 
taken^to negative their olaim. They say 
that “ on a contraot entered into on behalf 
of a minor by his guardian under whioh the 
guardian borrowed money but no oharge was 
created on the minor’s estate, no deoree oan 
be passed against the minor on his attaining 
majority or against his estate, exoept in 
oases in whioh the minor's estate would 
have been liable for the obligation incurred 
by the guardian under the personal law to 
which he is subjeot.” Mr. Justioe Seshagiri 
Aiyar sums up the cases in whioh the 
guardian oan bind the properties of the 
minor at page 193. None of them support 
the 0696 of the plaintiffs in this suit. That 
a guardian oannot bind his minor by any 
personal covenant or a contraot exoept for 
neoessaries has long been established. The 
ruling authority on tbe point is Waghela 
Rajsanji v. Shekh Masludin (4), a decision 
of the Privy Counoil. To the same effeot 
is the deoision in Indur Chunder Singh v. 
Radhakishore Ghose (51, another deoision 
of their Lordships of the Privy Counoil. 

The position shortly on tbe facts of this 
case is this. It may be assumed that on 
the death of the father of defendants 

1 and 2, their elder brother, Venkata Suhba 
Rao, was entitled to carry on the 
business on behalf of the family. But be - 
retired from the business in 1907. On that 
date therefore the partnership under the 
ordinary law of oonbraot would oome to an 
end. Then the mother of defendants 1 and 

2 stepping into the shoes of Venkata Subba 
Rao would be entering into a new contraot 
of partnership although no formal docu¬ 
ment or writing was exeouted. I have 
already pointed out that such a contraot 
oould not properly be said to amount to 
either a neoessary aot or an aob for the 
benefit of the minor in the ordinary 6ense 
of the Hindu Law. Then, as she oould not 
bind the minorspersonally by any covenant 
or contraot, whioh she might enter into on 
their behalf, she oould not by any aot of 
her own make them partners in the 
business which she carried on with the 


(4) (1887) 11 Bom. 651 (P.C.) 

(5) (1892) 19 Oal. 507 = 19 I.A, 90 = 6 Bar. 18E- 
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plaintiffs. The relationship of partnership 
implies that the parties to it must be sui 
juris able to enter into a oontraot. But 
a minor is incapable of entering into any 
oontraot by virtue of section 11 of the 
Oontraot Aot. He oould not take any 
effeotive part in the management so as to 
bind the partnership and it follows that be 
oould not incur any liability by any aot of 
hiB purporting to be done in the conduct 
of a partnership. The guardian who enter* 
ed into the partnership on behalf of the 
minor oan alone then be treated as a 
partner. 

It was suggested in the oourse of tbe 
argument that the plaintiffs must be taken 
to have admitted defendants 1 and 2 into 
the benefits of the partnership, and there¬ 
fore seotion 217 applies. But oonoeding 
that to be so, all that oould be contended is 
that their shares in the business would be 
held liable. That by itself would not make 
the defendants 1 and 2 partners in the 
sense that they would bo personally 
liable for the debts so that their other 
properties might bo seized in liquidation of 
the partnership debts. Bnt wo are asked to 
say that when the mother of defendants 1 
and 2 entered into the business on their 
behalf it must be taken that she took over 
the liability of their father and that we 
should hold that that being pari of the 
bargain the minors are liable for the debts 
of the father on the basis of having been 
admitted to the benefits of the partnership. 
To my mind this proposition on the faoe 
of it is ant-enable; it would be abuse of 
language to oall it an admission to the 
benefits of partnership snoh as seotion 247 
c the Oontraot Act contemplates. The 
Plaintiffs asked the District Judge, when 
they were presented with these difficulties, 
for leave to amend the plaint by adding 

mothsr of defendants 1 and 2 
m h0r in dividual oapaoity 
and so that there might be a deoree against 

®L a PM . 6ner “Od the rights of the 

•through 3 ft n 8am - ^ h0r < mlgh6 be satisfied 
through any right of indemnity whioh 

Bamanamma might have as against the 

dE tL 1 ® of fcfa at the learned 

aJJatrlcb Judge was right in not aUowing 

/bMnXfl‘ 1 d °• DOfc f hink 16 woa,dhaV0 

™ eonvemenb in this salt to work 
the parties in the. way 

flSnalu!ii|LS^ ,,faBraf J 0ra 00mQ to6ha 


Sadasiva Aiyar, J.:—The question for 
decision is whether the defendants 1 and 2 
were validly made partners with the plain¬ 
tiffs by the aot of their mother. There is 
also another legal question involved in /he 
oase, namely, whether minors admittqi to 
the benefits of partnership by a person 
beoome at onoe partners with the parson 
for all purposes including the liability to be 
sued by that person for the dissolution of 
partnership and for taking of ^ooounts 
and so on, / 

As regards both these qwabions I 
expressed some views in. Offifal Assignee 
of Madras v. Palaniappa ChettJ (2) et. seq. 
But I was in the minority in>bat case and 
I would therefore not prooeaf in deciding 
the present oase upon why I considered 
in that oase to be the true/rinoiples to be 
followed in deoiding jk ob questions. 

Reading the decisions p Gangayya v. 
Venkataramiah (1), ^nd Official As¬ 
signee of Madras v. ,palaniappa Chetty 
(2) together, I think- it muad he taken 
to have been established, either ex¬ 
pressly or impliedlyi by thoao decisions 
that a manager ev$n in a trading family 
who enters into a partnership with a third 
person does not give the minor members 
of his family tbe status of partners and can 
only give them a position analogous to sub¬ 
partners under him. If so, I take it that 
it follows a fortiori that a guardian of 
minors oannot enter into an agreement with 
a third person whioh oan give her wards 
tbe status of partners with that third 
person ; and ib follows that the defendants 
1 and 2 in this oase did noli beoome partners 
with the plaintiffs by any suohaobof their 
guardian purporting to make them such 
partners. There oan be no doubt on the 
fasts that they were admitted by the 1st 
plaintiff to the benefit of partnership with 
the hr8b plaintiff. Did they thereby beoome 
partners-in a firm with the first plaintiff ? 
As I aaid.^ whatever my own opinion was 
in Offioial Assignee of Madras v. 
Palaniappa Ckaf{y(2), I think the language 
of the judgments of the majority 
implies that, notwithstanding seotion 247 
of the Oontraot Aob, a minor does 
nob thereby beoome a partner. There 
might be a-sorb of^inohoate partnership 
between the major member and the minor 
member admitted to " benefits", but ib 
heoomas a real partnership in the eye of 
the .law 'onlyi after the* minor attains'' 
majority j and dpqit pqt his 
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admission into the partnership daring his 
minority within a reasonable time under 
Beotion 248. If he does repudiate it, he 
bis no rights as a partner nor is he liable 
as a partner though under seotion 247, 
hisffiare in the property of the “ firm " is 
liabli for the obligations of the "firm”. 
Of ooirse, it is rather anomalous to speak 
of his thare in the property of the firm if 
bis repidiation involves the result that be 
had nevir the status of a partner in the 
firm ; anctherefore had no “share " in it. 
But I supiose that it must be taken that 
the ‘ sbari” of such a partner under 
seotion 247 would then mean the share 
which the cxber member or members of 
the firm interred to allow, and did allow 
to him but wh\oh he does not own, owing 
to his repudia&on. In this view, as the 
defendants had not attained majority when 
this suit was brought and had not had any 
opportunity to affitm by non-repudiation or 
disaffirm by repudiation under section 248, 
they were not partners with the firsb 
plaintiff when this suit was brought. 

I shall now refer bo the oase in Ramajo • 
Oayya v. Jagannadhan (3), in whiob, in my 
opinion, bhere was a substantial difference 
of views between the learned Chief Justioe 
and the other two Judges. All that was 
held by the majority was that a guardian 
oan bind the ward by a new obligation 
whioh was inourred by the guardian aotiDg 
for the ward to satisfy an old obligation 
under whioh the ward then lay under the 
Hindu Law. In that particular oase, the 
mother of the minor borrowed money for 
the expenses of the marriage of the minor’s 
sister and it was held by the majority that 
bho minor oould be proceeded against 
directly for that loan bo the extent of his 
anoestral properties. It cannot be said in 
the present case that the entering by the 
mother on behalf of her sons into a 
oontraob of partnership was the incurring 
of a definite clear-out new obligation in 
order to discharge an existing obligation of 
the minors. She did it thinking that it 
will enable the minors to discharge an 
existing obligation by earning profits in 
the partnership business and nob with a 
view to incurring on their behalf and 
imposing a new obligation on them in 
satisfaction of the existing liability, I 
therefore do not think that the deoision in 
Ramajogayya v. Jagannadhan (3), helps the 
plaintiffs in this oase. I feel that the 
precedents (whioh I find myself compelled 


in loyalty to follow) narrow in an undesir¬ 
able manner the powers of the managerand 
oftheguardianofminors in a trading family. 
But it is advisable that there should' 
be settled rules of law in these matters ; 
and I therefore agree that this second 
appeal should be dismissed with oosts. 

As regards the amendment of the plainb 
so as to make the guardian a supplemental- 
defendant, she never intended to make 
herself a partner and the 1st plaintiff 
never intended to make her a partner in 
her personal capacity. The analogy of 
the executor ora temple trustee whois- 
presumed to intend to make himself 
personally liable when he enters into tran¬ 
sactions with third persons (other than 
transactions whioh oreate a charge on the 
property under bis control) ha3 no 
application to this case and the proposed 
amendment therefore cannot be allowed. 

Appeal dismissed. 
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WALLIS, C.J., and Ramesam, j. 

S. Askar am\Sowcar— Plaintiff-Appellant 

v. 

Venkataswami Naidu and others— Da- 
fendants-Bespondents. . 

Appeal No. 18 of 1920, deoided on 
25tb November, 1920, from the Oity Civ. J.» 
Madras, dated 27th April, 1920. 

* Limitation Act, S. SO— Auction-purchaser of 
judgment-debtor’s interest is ' person liable. ’ 

Tho auotion-purohaeer o! the interest ol a mort¬ 
gagor judgment-debtor is a person liable to pap 
within the meaning of 8. 20. Bolding v. Lane , 
<1863) 1 De. G-J. aDd 8. 122 BDd Chinnery v. 
Evans, (1864) 11 H.L.O. 116, Poll, [P. 103, 0, 1.] 

V. C. Seshachariar, Md. Ibrahim and 
G. Ramakrishna Aiyar —for Appellant, 

O. Venkatasubbaramiah —for Respondents, 

Judgment:—This ie an appeal from an 
order of the City Civil Court Judge 
dismissing an application by the deoree* 
holder for execution against the original 
mortgagors, defendants 1 and 2, and the 
3rddefendatt, whois the auction-purchaser 
of the interest of the mortgagors. Tha 
appeal is only pressed as regards the 
application against the 3rd defendant, tha 
auotion-purohaser. He undoubtedly made 
a payment of Rs./ 28-13-0 on the 28blr 
Augusb, 1918, for whioh he obtained a 
reoeipb and of this sum Rs. 23-12-0 was 1 - 
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due for coats. In order to save limitation 
this payment must have been made for 
interest as snoh and the learned Judge 
has found that it wag not made for 
interest. No other explanation is given as 
to why the additional Rs. 5-1-0 was paid, 
that sum amounts to very nearly three 
months’ interest whioh was the amount of tn- 
terestdueupto the timefixed forpaymentby 
the decree and we think that in the oiroum- 
atanoes the natural and proper inference is 
that the payment was made for interest 
as such. If that be so, we have a payment 
by the auotion-purohaser for interest as 
suoh. Now according to the decisions he 
is a person liable to pay within themeaning 
of aeotion 20 of the Limitation Aot, and 
this has been decided in England, with 
reference to the identical language of 
English statutes, It was decided in the 
case of Bolding v. Lane (1), and this pro¬ 
position wa3 affirmed and explained by 
Lord Weatbury in Chinnery v. Evans (2). 

It was held in that case bhat the seoond 
mortgagee was the person liable to pay the 
first mortgagee, on the ground that he 
could only get the property by redeeming 
the first mortgagee and Lord Westbury 
says : " What was deoided in Bolding v. 
Lane (1) was this : that the words ‘the per¬ 
son by whom the same is payable, or his 
agent,’ whioh are praotically identical with 
the words of our section—" were words 
of suoh large import and meaning that 
they would nob only oomprebend the 
mortgagor and his personal representatives 
upon whom the contraob would be person¬ 
ally binding, bub would also inolude the 
seoond or the third mortgagee, by whom 
the principal and interest due to the first 
mortgagee might wibh propriety be said to 
be payable inasmuch as the estate and 
right of the seoond mortgagee was subjeot 
and posterior to that of the first mortgagee 
and he would be entitled to redeem the 
first mortgagee upon the payment of the 
principal and interest,” - 

Now these words of Lord Westbury 
exactly apply, just as much to the oase of 
the auotion-purohaser of the mortgagors’ 
interest, We thought it better to go to 
the fountain head of authority upon whioh 


this proposition rests though no doubt 
there may be abundant later oases upon 
whioh the decision mighb be rested. 

For these reasons the appeal must be 
allowed and the order set aside and execu¬ 
tion directed with oostB here and below. 

Appeal allowed. 


fl) (1863) 1 Da G.J, & 8. 193-46 E.R, 47-1 N 
J*- 248 -!! W -B. 386-83 L.J. Oh. 319-' 
... IN-S) 606-7L.T. 813. 

(9) (1864) 11 H.D.O. 116—4 N.B. 630-10 Jur. 
^• 8l ) 85B-H Ii.T. 68-18 W.B, 90-145 
’ W-ll E.R. 1875. 
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Abdur Rahim and Oldfield, jj. 

( Pujari) Lakshmana Qoundan and 

another —Defendants-Appellants 

v. 

K. Subramania Aiyar and others —Plain- 
tiffs-RespondenbB. 

Appeal No. 51 of 1920, deoided on 
31st August, 1920, from the order of the 
Tempry. Sub-J., Salem, dated 9th February, 
1920. 

Civil P.C., S. 144- De-rei by lower Court re¬ 
versed by High Court—Court passing decree 
abolished and new Court established—Latur Court 
oan order restitution. 

Where the High Oonrt reversed the deoree of a 
Temporary Subordinate Oonrt and that Coart 
oeased to exist and a new Temporary Subordinate 
Court wee established, to whioh an application for 
restitntion was made. 

Held, that the latter Subordinate Court was th* 
Court of first instance within the meaning o‘ 

S. 144 and that it oould order restitution. 

Per Abdur Rahim, J.-Tho Court of firet 
inetanoe in 8. 144 ie used in oontradiotion to a 
Conrt of appeal. [P. 104, Q. 1.] 

Per Oldfleld, J .—The Court of first instanoe In 
the ordinary meaning of the expression oan only 
be the Court where the trial ie at present ponding. 
[P. 104, O. 9.] 

A. Krishrtaswami Aiyarand M. Patanjali 
Sastri —for Appellants. 

A. Venkatarayaliah and L. Venkata - 
narasiah— for Respondents. 

Abdur Rahim, J.:—In this oase a 
deoree was passed in a suit under seotion 92, 
Oivil Procedure Oode, dismissing the suit 
by the Temporary Subordinate Court of 
Salem. Then there was an appeal to the 
High Court from that deoree. A Division 
Bench of this Court oonfirmed the deoree 
of the Subordinate Judge. Under Seo¬ 
tion 98, Civil Procedure Code, on further 
appeal from the said deoree of the 
High Court, the original deoree .of 
the Temporary Subordinate Court was 
set aside and a direotion was given 
that the Lower Court was to restore oth® 
suit and proceed with it aooordlng to law. 
The Temporary Subordinate Oonrt whioh 
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had passed the original deoree oeased to 
9xist on 31st December, 1916, and another 
Temporary Subordinate Court was 
established on 14th February, 1919. It 
was to that Court that the order of the 
High Court was directed. Then an 
application was made to it by the 
defendants in thesuit, the appellants before 
us, who had originally suooeeded, for 
payment of oosts and they realised their 
costs from the plaintiffs. The original 
deoree was set aside by the High Court 
and the plaintiffs then applied to the 
seoond Temoorary Subordinate Court to 
which the suit was remanded for re-hear¬ 
ing for restitution and succeeded in the 
application. It i3 contended before us by 
the learned vakil for tbe defendants that 
hhis seoond Temporary Subordinate Court 
had no jurisdiction to entertain the 
application for restitution. His contention 
is that under section 144, Civil Procedure 
Code, the Court of First Instance means 
the Court which passed the original deoree 
and as that Court has ceased to exist, the 
present Temporary Subordinate^ Court 
whioh has been substituted in its place is 
not the Court of First Instance within tbe 
meaning of the law. We are unable to 
acoept this argument. The Court of First 
Instance in seotion 144 ia used in oontra- 
diotion to a Court of appeal. Here the 
Court that passed tbe original decree has 
ceased to exist and the High Court has 
remanded the suit to the present 
Temporary Subordinate Court. Under 
those oiroumstanoe3, this Subordinate 
Court must be treated as a Court of First 
Instance within the meaning of seotion 144. 

Then reliance was placed on seotion 37 
Civil Procedure Code but even that does 
not help the appellant. Clause (6) says 
that where the Court of Fir9t Instance 
has oeased to exist or to have jurisdiction 
to exeoute the deoree, then the application 
in execution is to be made to the Court 
whioh has jurisdiction to try suoh a suit. 
Here undoubtedly the present Temporary 
Subordinate Court of Salem has jurisdic¬ 
tion to try the suit, at least by virtue of 
the order of this Court. We must however 
not be taken to lay down that seotion 37, 
Civil Procedure Code, whioh refers to 
applications for execution of deorees, 
applies to applications for restitution and 
it is unnecessary for us to decide tbe point. 
But, assuming that the seotion applies to 
this oase, even then the appellant’s 


contention is not sustainable. The appeal 
is dismissed with costs. 

The Subordinate Judge was wrong in not 
awarding interest on the amount recover¬ 
able by the plaintiff in the euib, and the 
reasons given by him are all erroneous. 
He says: The decrees and orders direct}- 
ing payment of oosts to plaintiffs 
did not provide for interest thereon, that 
the High Court has ordered that the 
oosts of both sides have to be met by the 
temple funds and thirdly it is not shown 
that the plaintiffs had to borrow money in 
order to pay the defendants”. None of 
these reasons have any relevanoy at all. 
The defendants must be treated as having 
the money of the plaintiffs in their hands 
received by them under a wrong order of 
the Court. There is no reason whatever 
why the plaintiffs should be deprived of 
interest whioh their money could have 
earned. We allow the plaintiffs, six per 
cent, the usual rate of interest. The oosts 
of the memorandum of objections will bo 
paid by the^appellants. 

Oldfield, J,;—I only wish to observe 
that for the present purposes the expression 
Court ’ of First Instanoe occurring in 
section 144, can have only one moaning, 
whatever meaning may be given to it with 
reference to the definition, earlier in the 
Code of " Court whioh passed a deoree”. 
Here tbe Court of First Instanoe, whioh 
passed the decree, was a different Court 
from that in whioh the proceedings are now 
pending. The only material question in 
this case is, whioh is the Court of First 
Instance at present; and tbe Court of First 
Instance in the ordinary meaning of the 
expression can only be tbe Court where 
the trial is at present pending. It seems 
to me that that is a sufficient reason for 
disallowing the appellant’s contention. I 
agree with my learned brother in the order 
proposed by him. 

Appeal dismissed. 
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** A.I.R. 1921 Madras 105. 

AYLING AND ODGER3, JJ. 

R. Singariah Chetty— 3rd Defendant- 
Appellant) 

v. 

Chinnaboi Reddy and others —Plaintiffs 
and Defendants 2, 4 and S-Respondents. 


Seoond Appeal No. 1501 of 1919, decided 
on lObb September, 1920, against) thedeoree 
of fcbe Sub-J., North Aroot, in Sait) No. 153 
of 1917. 

•• OMl P. 0., O. 31, r. 63 —' w Conclusive ”, 
meaning of—Suit, in which order was passed, 
arising out of attachment before judgment in one 
suit—Purchaser in execution of decree in another 
suit by same plaintiff against same defendant . is 
protected by the order . 

Aa alleged mortgi^e preferred a olaim petition 
against an attachment before judgment. This was 
dismissed and then a suit was brought by the 
mortgagee for a deolaration of his right. The 6uit 
also was dismissed. The same plaintiff who had 
oansed the attaohment before judgment previously 
obtained a deoceo in another suit against the same 
defendant. In execution of that deoree the above 
property was sold to a third party. The above 
mortgagee died a suit to euforoa the mortgage. 

Held that the suit against the auotion-pnrohaser 
was not maintainable. 8 Gal. 379, Dies. 37; 1,0. 
800 and 38 M.LJ, 39?, Poll, [P. 108, 0. 3.] 

G. 7. Ananthakrishna Aiyar —for 
Appellant. 

0. Padmanabha Aiyangar , T . K. Srinivasa 
Thathachariar and N. 0. Vijayaraghava 
Ohariar —for Respondents. 


Ayling, J.:—This appeal arises out < 
a suit on a mortgage bond executed by 6t 
guardian of defendants 1 and 2 in favour t 
plaintiffs. Before its institution the mor 
gaged property had been brought to ea; 
by 6th defendant in execution of a deorc 
obtained bfbim against defendants 1 an 
2 (0. 8. No, 69 of 1914 on the file < 
the District Munaiff of Tirupabi) ac 
purchased by defendants 3 and 4. Tt 
latter opposed the suit alleging (1) that tt 
suit mortgage was only a fictitious doot 
menb without consideration and (2) thi 
the auib was otherwise not mainbainabl 
^ae nrst defenoe, though saoaeBBfai in tt 
Uourb of first instance, was found agaim 
OyJhe Subordinate Judge in appeal; an 
we are^not now concerned with it. ' Tb 
Subordinate Judge, however, in giving 
deoree for plaintiffs omitted bo considerti 
objections to, the maintainability pf|b 
won and j^ia wifch these, which have bse 
4)r W9 d l(mim b y J^ 1 An a ath a k r i 0 hna A\ va 


on behalf of 3rd defendant), the present 
appellant that we have ho deal. 

The main objeotion is based on Order 21, 
rale 63, C. P. C.. and was considered and 
rejeoted by the Disbriot Munsiff on issue 2, 

The facta are these: Prior to 0. S. 
No. 69 of 1914, 5 th defendant had 

instituted another suit against defendants 
1 and 2. 0. S. No. 872 of 1913, 
and had effected an attachment before 
judgment of the suit property under Order 
38. rule 6. Plaintiffs preferred a olaim 
based on their mortgage. This was dis¬ 
missed. Thereupon plaintiffs filed a suit, 
O. S. No. 919 of 1914 for a deolara- 
' tion of their mortgage rights and for 
a deolaration that the same would not be 
affeoted by the attachment. This suit 
(O. S. No. 919 of 1914) was even¬ 
tually dismissed. The plaintiffs were 
first granted leave to withdraw it condi¬ 
tionally on payment of the costs of 
defendants; but as they failed to do this 
within the time allowed, the suit stood 
dismissed. Appellants contend that on 
the dismissal of this suit, the order on the 
olaim petition beoame oonolusive under 
Order 21, rule 63 ; and that the result 
is to preolude plaintiffs from enforoing their 
mortgage against the suit property under 
any circumstances whatever. 

It has been held by a Fall Bench of 
this Ooart in Malikarjitn* Prasada Nayudu 
v. Firaya(l) that Order 21, rule 63, applies 
to orders on olaims preferred to property 
attached before judgment; and if appellant 
had purohased the property in execution of 
the deoree in original suit No. 872 of 1913, 
there oould be no room for doubt. This 
is, of oourse, a suit to enforoe the mortgage 
nob to oontesb the order on the olaim 
pebibion under Order 21, rule 63. Bub that 
makes no difference. If plaintiffs are 
ooooluded from setting up their mortgage 
in oonneotion with any proceedings taken 
againBt the properby in purauanoa of 
O. S. No. 872 of 1913—and this effeot, 
at least must be given to the word 
' oonoluBive " in rule 63—then ib would 
be ridioulous to oontend that they might 
nevertheless enforoe ib against a purchaser 
of the properby in oxeoution of the deoree, 
uids Sadasiva Aiyar, J., in Vein Padyaaohi 
v. Arumugam Pillai (2). Mr. Padmanabha 


v*; a* 


... , W-47 1.0. 1000.(1918) MW.N. 699. 
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AiyaDgar, however for plaintiffs, seems to 
distinguish the oase on the ground that 
appellant purohased in execution of another 
deoree altogether, and that the order on 
the claim petition is only conclusive as 
regards the parties to the same and for 
the purpose of the suit or execution in 
connection with which the claim was 
preferred. The correctness of this argument 
of course depends on the meaning to be 
attached to the word “ conclusive ” in 
rule 63 of Order 21, 

On behalf of respondents we are referred 
to Umesh Chunder v. Raj Ballubh Sen (3), 
Ibrahim Bhai v. Kabulla Bhai (4) and 
Kammi Kant Roy v. Ram Nath Chucker- 
butti (5). The first of these certainly 
appears to be authority in respondents’ 
favour. The learned Judges say “ The 
finding of the Court in the execution 
department that the sale was invalid, 
only meant that the sale was invalid 
a9 against the judgmont-oreditor, 
and as against any purchaser who might 
purohase at a sale held in execution 
following that attachment. ” The other 
two oases have no direot bearing on the 
point. In Kamini Kant Roy v, Ram Nath 
Boy Ckuckerbutti (5) the learned Judges 
only considered seotions 13 and 373 of the 
old C.P.C, not sootion 283 whioh corres¬ 
ponds to Order 21, rule 63. In the 
Bombay case the deoision turned on the 
necessity of bringing a suit to contest a 
olaim order on an attachment whioh was 
raised. So also in a case of this Court, 
Gollampalli Subbayya v. Sankara Venkata- 
ratnam (6). In both these oases the learned 
Judges may be said to discuss the matter 
as if the effect of the claim order did not 
go beyond the proceedings in oonoeotion 
with whioh it was passed; but the 
dominating factor of their decisions is the 
release or withdrawal of the attachment. 

On the other hand we are referred to a 
deoision of this Court, Ramaswamy Chetty 
v.Alagiri Chetty (7), which is just as strong 
an expression of opinion as Umesh Chunder 
Roy v. Raj Bullubh Sen (3), but the other 
way. The learned Judgos say: “ The 

statutory suit under Order 21, rule 63 is 
to establish the right whioh the attaching 
plaintiff olaims in the property in dispute. 

(3) (1892) 8 Oal. 279 - 10 C.L.R. 204. 

14) (1888) 13 Bom. 72. 

(6) (1899) 21 Oal 265. 

(6) (1917) M.W.N. 851 = 42 1.0.683. 

(7) (1914) 27 I.C. 800. 


This, in our opinion, is the right to atbaob 
the property in question as the property of 
the defendant whenever it may be his 
interest to do so, and the effeot of nob 
suing would be to debar him from olaiming 
to attaoh such property at any future time.” 

As far as the cases go, we have therefore 
praotioally a deoision of our Court against 
one of the Oaloutta High Court; and 
we should by preference follow the former. 

I think moreover that a consideration 
of the rule with reference to the faots 
of the present oase leads to the same 
oonolusion. The right in litigation 
in the olaim petition and in O. S. No. 919 • 
of 1914 wa9 the right of 5bh defendant to 
treat this suit property as the property of 
defendants 1 and 2 in opposition to the 
mortgage right therein set up by the 
plaintiffs. The dismissal of plaintiffs’ 
olaim petition followed by the dismissal 
of their suit 0. S. No. 919 of 1914, had 
the effeot of oonolusively settling bhis- 
que9tion as between plaintiffs and 5tb 
defendant. It seems to us unreasonable 
to suggest that the result was only 
oonolusive as regards the particular suit 
0. S. No. 872 of 1913, out of whioh the 
deoision arose and that it was open to 
plaintiffs in spite of this decision again to 
oontesb the same person’s right of proceed¬ 
ing against the same property in another 
suit. 

If they oould not do so, then neither 
could they seek to enforce their mortgage 
against an auotion-purohaser in the 
seoond suit. For, as Sadasiva Aiyar, J., 
has so olearly pointed out in the oase 
already quoted, Velu Padayachi v. 
ArumugamPillai (2), the one is aneoessary 
oonsequenoe of the other. "The oon¬ 
olusive establishment of the deoree-holder’s 
right to bring the property to sale free 
from the claimant's alleged enoumbranoe 
involves the right of the puroh&ser at the 
sale to get a title to the property free 
from suob enoumbranoe.” 

I would therefore hold that the order 
on plaintiffs’ claim petition is conclusive 
and that the suit mortgage is nob enforce¬ 
able against the items of property dealt 
with therein. The deoree of the lower 
appellate Court should be modified aooord- 
ingly. Plaintiffs should pay the costs of 
defendants 3. 4 and 5 throughout. 

Odgers, J.:—The faots are fully set out 
in the judgment of my learned brother and 
I agree that Mr, Ananbhakrishna Aiy» r a 1 
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contention that the rights of the plaintiffs 
ard now gone mast prevail by the terms of 
Order 21, role 63 of the Civil Procedure 
Code. The effect of this rale combined 
with the fact that the Sait No. 919 of 1914 
was dismissed as the plaintiffs did not pay 
the costs, will, in my opinion, debar the 
plaintiffs from re-agitating their rights 
again even if the proceeding be, as here, a 
regular suitoD the mortgage. In other words, 
onoe the order beoame "conclusive” in the 
words of the rule, a suit on the mortgage is 
barred at any time. It is however strenu¬ 
ously contended by Mr. Padmanaba Aiyangar 
for the plaintiffs that the order is not 
conclusive against the auction-purchaser 
in another proceeding. See Umesh 
Chunder Roy v. Raj Bullbh Sen (3). 
There a olaim was rejected in attachment 
in execution of a deoree for rent ; the 
judgment-debtor paid off the deoree and 
no sale was held. The effeot of this was 
that the attachment oeased and any right 
of the olaimant beoame valid and she had 
no need to bring a suit to establish them. 
The learned Judges based their deoision on 
the faot that the deoree was paid off and in 
fact differed on that ground from the lower 
Court, Were it otherwise, the oase may 
be said to be oonolusive only as to the 
proceedings to whioh it relates. Beferenoe 
may here be made to the passage in the 
judgment of Sadasiva Aiyar, J„ in Vein 
Padayachi v. Arumugam Pillai (2). He 
says at page 403: " The auotion-purohaser 
is entitled to take advantage of the order 
against the olaimant in suoh a oase (if it 
is not set aside by a suit within one 
year) not beoause the purobaser is the 
representative of the deoree-bolder bub 
beoause the order whioh established the 
righb of the deoree-holder to bring the 
property to sale against the olaim of the 
olaimanb oannot be given effeot to other¬ 
wise and was olearly intended by the 
legislature to have the effeot of precluding 
the olaimant from putting forward his 
olaim^again in opposition to the auotion- 
purohaser at the sale held in pursuanoe of 
the order against the olaimant." In the 
oase reported in Ramaswami Ohetly y. 
Alagiri Ohetty (7), it is olearly laid 
down by Wallis, 0. J. and Ssshagiri Aiyar, 
Jm that the effeot of omitting to bring a 
auib is to bar the remedy. That was a 
base of, attachment before judgment and 
thp learned Judges say “The statutory 

atilt under Order 21', rule'63 is io establish 

/ 


the right whioh the attaching plaintiff 
claims to the property in dispute. This in 
our opinion is a right to attach the property 
in question sb the property of the 
defendant, whenever it may be his interest 
to do so and the effeot of nob suiDg would 
be to debar him from claiming to attaoh 
suoh property in any future time. The 
fact that the attachment effected by him 
would, if it had not been raised previously 
have oome to an end by the dismissal of 
the suit does not affeob his right to sue 
under Order 21, rule 63 ” 

I agree with my learned brother in- 
preferring to follow the Madras deoision, 
espeoially having regard to the grounds 
on whioh in my opinion the Caloutta- 
deoision was based. It is not neoessary to 
disouss the point taken as to limitation 
and I therefore agree with the order 
proposed. 

Decree modified. 

A.I.R, 192 i Madras 107. 

Sadasiva Aiyar and Spencer, jj. 

Nachiyappan and others —Defendants- 
Appellants 

v. 

Alagappa Chetty and others— Plaintiff 
and Dafendants-Bespondents. 

Seoond Appeals Nos. 1759 to 1787 of 
1916, deoiaed on 9tb March, 1930, from 
the deorees of the Dist. J., Eamnad, in 
A.S. Nos. 47 to 75 of 1915. 

(a) Madras Tnams Act (VIII of 1869)—Question 
of boundary—Inam title deed affects only Inam 
holder’s interests. 

Per Spencer, J.— The compilation o( the Inam ■ 
Register ie a great Aot ol State and the state¬ 
ments contained therein oarry great weight on ■ 
questions ol history and tenure of lands. [43 Mad. 
263 (P.C.), Foil.) But when the matter in issue 
ie a matter oi the boundary between an inamdar 
and his neighbour, under Madras VIII Aot oi 1869 
tbs title-deed shall not be deemed to afieot the 
interest* ol any person other than thainam-holder. 

•3 M.H.O. 337 and 9 M.H.O. 841.; [P. 109, Ca. 1 
and 3.] 

(M Boundary Maths Act (Imperial) Act 
XXVIII of 1860, 8s t 9 and 96—Surety Officer 
ean fix boundary beitotsn Zamindari village and 
Dharmasanam village if he thinks it necessary 
to prevsnt disputts. 

A Butvery Offioer acting under Aot XXVItI 
of 1860 has jurisdiction to fix the boundaries 
between a Dharmasanam village and a Zamindarl- 
village and the only pre-reqniaite for the exeroiie 
of jurisdiction ia .that the offieer should be of 
opinion that aaoh demarcation is neoeaiary, (or 
the prevention ol diapalu, eta, [p, m, q. 2.] 
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The faot that the fanda for the survey of the 
Zemindari are furnished from the ooflera of the 
Zemindari will not reduce the authority of an 
Officer, who is empowered by Government to aot 
under the Act, to the level of a private surveyor 
employed by the Zemindarini. [P. 109. C. 2 ] 

~.(c) Eviiettce Act, 8. 114 (el —Aots of Indian 
Courts and Officers — English decisions are 
irrelevant, 

Decisions of English Courts as regards the dis¬ 
tinction between Courts of Reoord and ether 
Courts have very little relevanoy, in considering 
the validity of judicial ar.d effioial aots of Indian 
Courts and Offieers. [P. Ill, C. 1.] 

T. Rangachariar, R. Kuppusioami Aiyar, 
V. Pattabhirama Aiyar and R. Srinivasa 
Aiyangar —for Appellants. 

L. A, Govindaraghava Aiyar, C. V, 
Ananthakrishna Aiyar, P. S. Narayasawmi 
Aiyar, K. N. Kumarasami Aiyar and T. SI. 
Krishnasioami Aiyar —for Respondents. 

Spencer, J.:—Those suits wore brought 
in ejeotmenb and arose out of a boundary 
dispute between the Mabajanams of tho 
Sarvamanyatn village of Kalanivasal and 
tbe ryots of Sekkalabottai, a village in the 
Zemindari Estate of Sivagauge, Tho 
plaintiff is the holder of a permanent 
cowle (Ex. D), from the lessees of the 
Sivaganga Estate, over 150 kurukkams of 
land in this village. Tho defendants Nos. 
1 to 3 are leseees of tho Sivaganga Estate 
under a lease from a former Zemindar 
whioh has now expired. They granted the 
plaintiff's cowlo bub have now no interest 
in these proceedings. Defendants Nos, 6 
to 9 in the main aopeal (S.A. No. 1759 of 
1916) own the Dbarmisanam village of 
Kalanivasal, by virtue of a oopperplate 
grant of the year 1710 from tbe eighth 
Rajah of Raranad. Tbe defendants other 
than the 4th defendant aro the eight Karai 
Vallambars of Kottaiyur who claim a 
title by a conveyance of 1883 from oortain 
temple trustees, who themselves derived 
their title by transfer from the bolder of 
a cowle, dated 1866 from Ranee Katama 
Naohiar, who was Zemindarini of Siva- 
ganga between 1863 and 1877 and bad the 
survey of Eluvankctbai Taluk made by 
Mr, Gcmpertz, a Doputy Commissioner 
of Survey. Tbe rest of tho defendants are 
persons who are alleged by the plaintiff to 
have trespassed on the suit lands, built 
houses and raised gardens under titles 
derived from one or other of the above 
parties, The Principal Distriot Munsif 
of Sivaganga dismissed all the suits. Tbe 
Distriot Judge, finding that the lands in 


suit never formed parb of Kalanivasal but 
all along belonged to Sekkalakotbai and that 
possession followed title, deoreed some of 
the suits in full, and others in parb. The 
points that arise for consideration in 
Second Appeal are :— 

(1) Whether on the oorreot conetruolion ol (be 
original grant (Ex. 1) by itself or sb interpreted 
by the razinama of 1913 the suit laDde are includ¬ 
ed in or excluded from the inam village of 
Kalauivaeal, 

(2) Whether tbe loam Ccmmieeioner’a decision 
in 1665 is binding on the parties to thia suit aDd 
decisive of tho questions of title involved, 

(3) Whether the docision of the Deputy 
Superintendent of 8arvey, Mr. Gompertz, In 
1976 is conclusive against,the Zemindar and the 
plaintiff who claims under him, and whether 
according to that decision the lands in dispute 
belong to Kalanivasal. 

Ex. I, in common with similar ancient 
grauts, does nob pretoud to give a definite 
description of tho boundary line confining 
the estate that wa3 granted on every side. 
In 1710, land was of les3 value than ib is 
now and boundaries wero consequently 
more rough and ready than the needs of 
the present century demand. Certain 
boundaries are mentioned in Ex. I as 
lying on eaoh of the four sides of the inam. 
On the eastern and southern sides, whioh 
are the important boundarios for the pur¬ 
pose of tho preeent dispute, only a single 
land mark is mentioned for eaoh sido. They 
are the Sekkalai Urani on east, and the 
Karai of the Karaikudi Kanmoi on the 
south. Both of these isolated land marks 
oan be located with 3omo degree of certainty 
but, on the way in whioh the line 
is drawn to conneot them depends the 
whole question whether the lands in 
dispute fall inside or outside tho inam. 
The Distriot Judge was in error in drawing 
a straight line between tho abovesaid land 
marks and in makiug deductions on the 
hypothesis that the line rau straight from 
one to the other. It should have been 
obvious to him if he had reileoted, that thia 
procedure of drawing straight lines 
from point to point must result in 
the enolosed area ending in points in the 
direotion of eaoh of tho four quarters 
of the compass, whereas the evidence of 
enjoyment shows that 'the boundary did 
nob run in suoh straight lines. If the 
District Judge had drawn lines directly 
from west to east through the land marks 
mentioned as points on the northern and 
southern boundaries, and lines direobly 
from north to south through the land marks 
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on the eastern and western boundaries, he 
would probably have arrived nearer to a 
oorreot solution ; but thie procedure would 
result in the inclusion not only of the 
whole of the disputed area but also a 
large slioe of what are admittedly Zemin- 
dari lands. The original copper-plate thus 
oontaiDS no proof in favour of the plaint¬ 
iff's contention that the suit lands were 
excluded from the grant. 

The razinama of 1813 purported to be 
an arrangement between the Vallambars 
of Kottaiyur and the Dharmasanam Maha- 
janams of Kalanivasal, It was written on 
a oadjan document whioh the Inam Com¬ 
missioner rejeoted as not genuine. The 
Zemindar was not a party to it and although 
there is a statement in Ex, IV that 4 
stones were planted to demaroate the 
boundary, it is olear from the judgment of 
the Distriot Munsif, who himself made 5a 
local inspection, that the identity of those 
stones oannot be ascertained at the present 
day. The statement made by the inamdars 
of Kalanivasal in 1862 at the inam enquiry 
held by Mr. Taylor, whioh refers "bo the 
deoision of 1813 and. as the Diebriot Judge 
observes, reaffirmed that deoision, what¬ 
ever its terms were, described the eastern 
boundary as "running west of the western 
ridge of Umbalam Kollai of Periohi Urani 
and running south to the north-east of the 
Kolluthinni Kaduvetty Sekkattayan punjai 
and thence south-east to the Karaikudi 
road running south to north". 

In translating and applying this descrip¬ 
tion, the Distriot Judge has omitted the 
words " south-east ” and he differs from 
the Munsif, who went over the ground, 
on the question whether the Karaikudi 


Road » that running from Karaikudi 
bo Kanadukathan or the oart-traok 
from Karaikudi to Kottaiyur. The looation 
of the Sekkattayan ptmja is also a matter 
of considerable diffionlty. The result is 
that the plaintiff’s title |is not established 
by Ex. I or by what follbwad that grant. 

The seoond question relates to the effeob 
of the entries in the Inam Register. The 
compilation of the Inam Register has been 
described by the Privy Oounoil in 
Arunaahellam Chetty v. Venkatachalapathi 
Outiwvamigal (1), as a great Aot of State 
and the statements contained therein as 
oarryinggreat weight on questions of history 

> ' ^ ) li f M ,»f /+ ... A. . “ 


and tenure of lands. But when the matter 
in issue is a matter of the boundary 
between an inamdar and his neighbour, it 
is dearly laid down by Madras Aot .VIII 
of 1869 that the title-deed shall not be 
deemed to affeot the interests of any person 
other than the inam-holder. 

Accordingly all title deeds, inoluding that 
issued bo the predeoessors of these inamdar 
defendants, whioh is Ex. LXXXVI1I, 
mention the area bub nob the boundaries of 
the inam. So it was held in Cherukuri 
Venkanna v. Mantravathi Lakshmi Nara-> 
yana Sastrulu (2), and A. Vissappa v. A. 
Ramaiogi (3), that the Inam Commis¬ 
sioner’s deoision was not conclusive 
evidence of the title of the person to whom 
he granted a certificate. Whatever value 
the deoision of the Inam Deputy Colleotor, 
Sudarsana Row, might have possessed as 
an award of an offioer upon a dispute in 
whioh both of the parties in controversy 
submitted their olaims to him for 
adjudication, it is of no praotical value as 
settling the boundary, line between the two 
villages, Kalanivasal and Sekkalakobtai, 
beoauee he reoognissd the olaim of 
Kalanivasal to two plots B and G, whioh 
lay east of the eastern boundary of that 
village as aligned by him. 

On the third point, I feel no doubt that 
the District Judge was wrong in dis¬ 
carding Mr. Gompertz’s award as void 
and made without jurisdiction. 

The decision was one passed by a 
Survey Offier, aoting under the authority 
of Aot, XXVIII of 1860 and under sec¬ 
tion 25 of that Aot, it became final if 
nob appealed against by instituting a suib 
in a Civil Court within two months. The 
faot that the funds for the survey of the 
Zemiudari were furnished from theooffers 
of the estate will not, as the Judge supposes 
reduoe the authority of an offioer who is 
empowered by Government to aot under 
the Act to the level of a private surveyor 
employed by the Zsmindarini. It is idle 
for the Zemindar or those olaiming under 
him to pretend ignorance of the deoision 
when Mr. Gompertz undertook the work 
at the instanoe of the proprietrix, and 
when, as noticed by the Disbriob Munsif, 
there iB evidenoe that decisions were being 
regularly oommunioatod to the Zamindartni’s 
agent and when the deoision itself oontalns 

* . « I 
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a note by the Deputy Superintendent that 
the boundary was shown to the parties. 
Although Mr. Gotnperfcz was asked by the 
Zemindarini in Ex. TTT not to demarcate 
alienated villages, it is clear that she wished 
to have the external boundaries of her own 
estate villages surveyed, and this is such a 
boundary. It is unprofitable to speculate 
at this distance of time whether the 
evidenoe was reoorded by Mr. Gompertz 
himself or whether his subordinatesurveyor 
took some of it. The award is on the 
reoord and it spsaks for itself. The Judge 
does not explain his reasons for thinking 
that the award is at varianoe with the 
sketoh and is " vague, ambiguous and 
unworkable". The Distriot Munsif was 
able to follow the line given in Mr. 
Gompertz’s sketoh (Ex. II) on the ground, 
and he says in bis judgment that there are 
definite marks to guide one in relaying it 
with tolerable certainty. Prom a com¬ 
parison of Ex. II, which shows the bound¬ 
ary line as running for some distance along 
the Karaikudi ohannel, with the Commis¬ 
sioner's map, Ex XV, the oorreot oourse 
would appear to be to join the points Bl, 
B2, B3, B4, B5, in the latter map, and the 
oorreotne38 of this is confirmed by the 
Commissioner's note that Bl was the spot 
where a demarcation stone was said to 
have onoe existed. 

But the Distriot Munsif, on going over 
the ground, found that starting from the 
Peyadi stone, whioh is one of the boundary 
marksmentionedon the southern boundary 
in the Inamdars’ statement of Fasli 1272 
(Ex. LXVII), and aligning it with the 
theodolite stone in the oorner of the 
Nandavanam on the bank of the Karaikudi 
Kanmoi, he got the same angle with the 
meridian as that given in Mr. Gompertz's 
sketoh for the line running from the said 
Kanmoi to the west of Sskkalai Urani. 
Having found that Ex. II is binding on the 
parties we oannot, in dealing with these 
seoond appeals, go into any of the questions 
of faot whioh affeot the application of that 
deoision to the features of the ground in 
dispute. 

I think that all the Seoond Appeals 
exoept Seoond Appeals Nos. 1770, 1772 
and 1774 should be allowed with coats of 
Mahajanam defendants throughout and that 
those three appeals whioh relate to sites 
oast of Mr. Gompertz’s boundary line, as 
defined by the Distriot Munsif should be 
dismissed with plaintiff's costs throughout, 


accepting the Distriot Judge’s finding in 
these oases that the defendants failed to 
prove adverse possession, for the statutory 
period and that the Memoranda of Objec¬ 
tions should be dismissed without costs. 
Seoond Appeal No. 1760 will be allowed in 
part and dismissed in part eaoh party 
bearing his own costs. 

Sadasiva Aiyar, J.;—I agree with the 
judgment just now pronounced by my 
learned brother. As the case was strenu¬ 
ously argued on both sides (or several days, 
I shall add something in my own words. 

Mr. Gompertz in Ex. II olearly deoided 
and purported to deoide a boundary dispute 
botween the owners of the two villages of 
Dharmasanam Kalanivasal and Ayan Sek- 
kalakottai, in pursuance of section 25 of Aot 
XXVIII of 1860 (See Col. 6 of Ex. II where 
that seotion is quoted andoolumns 2, 5 and 
7 whioh are headed " date of deoision," 
" abstraot of evidence and grounds of 
deoision,” and '' deoision.”) The argument 
of Mr. L. A. Govindaraghava Aiyar that it is 
not a deoision was based on the faot that 
the words " report of boundary dispute" 
ooour in the beginning of Ex. If. I am un¬ 
able to aooept this contention. It might be 
also a report of the dispute but it is undoubt¬ 
edly and mainly the deoision on the dispute. 
(The report of a oase oontains usually the 
deoision also). The oontention (aooepted 
by the Distriot Judge) that the Zemindarini 
was not a party to the dispute is wholly 
against the dooumentary evidenoe whose 
genuineness was not disputed. The Dis¬ 
triot Judge has olearly misoonstrued that 
evidenoe, when he concluded that the rights 
and interests of the Zemindarini in the 
boundary oase between her Ayan village of 
Sekkalakottai and the Dharmasanam 
village of Kalanivasal were not in dispute 
before the Survey Ofiber. The two villages 
themselves are mentioned in Ex. II as the 
prinoipal parties to the oase. Seven 
persons of the Dharmasanam village are 
mentioned as subsidiary parties represent¬ 
ing all the interests in the lands of the 
Dharmasanam village, while four Karaigars 
of Sekkalakottai and the Zemindarini’s 
karnam are mentioned as subsidiary parties 
on the other side, representing evidently 
all the interests in the lands of the other 
village. We should oonsider the substanoe 
of these old transactions and judgment 
(more than 40 years old) and should not 
indulge in metioulous oritioisms based on 
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the mace labber, in arriving at the legal 

.flffaob of bha Survey Officer's decision. 

The District Judge has, ignoring 
eeotion 114 of the Evidence Act and the 
illustration ( e > thereto, whioh say that 
judicial and offioial acts *’ may be presumed 
to " have bean regularly performed," on no 
evidence worth the name presumed as 
regards a daoiaion more than 40 years old, 
that Mr. Gompertz committed all kinds of 
irregularities, in arriving at his deoision 
and henoe his decision was of no legal 
validity. I am unable to agree with thiB 
conclusion of the Judge. Decision of 
English Courts as regards the distinction 
between Courts of Beoord and other 
Courts have very little relevancy, in 
considering the validity of judioial and 
offioial aots of Indian Courts and 
offioers. 

It was next urged thab the Old Survey 
Aot XXVIII of 1860 under whioh Mr. 
Gompertz purported to act did not give him 
jurisdiction to settle the boundary disputes 
between the Dharmasanam village and the 
Zamindari village and that it is only 
Madras Aob IV of 1897 (whioh repealed 
Aot XXVIII of 1860, whioh for the first 
time, invested the Survey Officer with suoh 
-powers. (See seotion 17 of Aob V of 1897). 
J am unable to aoaept this contention 
either. 

Mr. L. A. Govindaraghava Aiyar relied 
■ on the statement of objeots and reasons at 
-'the end of the Bill whioh afterwards 
beoams Aot IV of 1897. (8ee Fort St. 
"George Gazette, Supplement, dated 26bh 
January, 1897). Mr. Forbes who was in 
•oharge of the Bill stated as follows:— 


“Advantege has at the same time been taken 
•the present opportunity to extend theapplioat! 
■ct the Ian relating to survey and the settled' 
nl boundary disputes to lauds in tht interior 
permanently settled or other estates. This po* 
'has bean held to be non-existent under the prest 
law, and it is especially desirable that I 
•provisions of this law should be applicable 
lauds oompnsed in estates under the mtaagemt 
ol the Court of Warde. The want of this pow 
•n»B, in many 'nstanaes, caused oousiderable 
•oonvenlenoe to the effioient administration 
«wh estates, and while the maio object of I 

S.! Xte 1 !i 1 0B iB ‘V aadaE » possible to iaalc 
o* inoapaoitated owners, It 1 b thorn 
aI “ *° empower Government 
* ha . Survey of any Zemindarl tr. 
outha applioation 0 f the proprietor, or for of) 

t WhatB tha proprietor hims 
sf&fSj * 1ifl tendered Uable to defi 

oMt .Jii u 0 *? 8 * ‘"PwWed t! 

ba b . oinB hl Government uul 
.fiRptwiio laid down in any other enaotaeut .’ 1 


I do not think that the above opinion of 
Mr. Forbes supnorta Mr. L. A. Govinda¬ 
raghava Aiyar'a contention. (I need 
hardly say that even if it does, it ia dearly 
nob binding on us.) The faot that when 
Survey Offioer? were governed by the “old 
Aot 1860, the Government usually entered 
into an agreement with the proprietor of 
an estate (whioh was surveyed at his 
request) regarding the coat of the 
survey operations oonduobed for bis 
benefit has no relevanoy in the deoision 
of the question, whether the Survey 
Officer had jurisdiction under Aob XXVIII 
of 1860 bo settle the boundary line between 
two villages, especially in a case, where 
that boundary line is nob intended to 
demarcate the boundary between lands 
in the interior. of an estate. The juris¬ 
diction is conferred on by seotion 2 
of bhat Aob whioh is as follows: 
"It shall be lawful for any Bevenue 
Settlement Officer whenever he may be of 
opinion that such demarcation is necessary 
for the prevention, or adjustment of 
disputes or for oonduabing a survey or 
settlement of land revenue, to fix the 
boundaries of estates or villages, &o.” The 
preamble no doubt refers to " the 
identification of lands assessed to, or 
exempted from public revenue ” as one!of the 
reasons for the enaotment; but it also 
mentions " the batter definition and 
seourity of landed properby ” and " the 
prevention of encroachments and disputes" 
as other reasons. The only pre-requisite 
therefore for the exeroise of jurisdiction 
is bhat the officer should be of opinion 
thab suoh demarcation is neoessary, for, 
the prevention of disputes, ebo, Even if 
Mr. Forbes is right, the boundary mark 
in this case was nob intended to draw the 
line between two lands in the interior of an 
estate; but the exterior boundary of the 
Dharmasanam village whioh la outside the 
estate and is not part of the estate. Mr. 
Gompertz’s survey did not purport to settle 
any dispute baween suoh interiorly 
situated landk, bhat is, he did not 
demarcate any boundary line whose length 
lay within the interior of bha permanently 
settled estate, Tbe old Aob required an 
application from the proprietor, to enable 
the Survey Officer to demarcate interior 
boundaries in an estate. Seotion 17 (1) 
(6) of the new Aob enabled the Looal 
Government (and under clause (2), the 
Board of Avenue with delegated powers 
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From the Looal Government) to make the 
survey, even without suoh application. 
Again, while the old Aot mads no provision 
For the reoovery of costa of the survey 
from the estate and hence an agreement 
had to be entered into with the proprietor, 
section 19 of the new Aot enables the 
Government to reoover the costs, as if it 
were an arrear of land revenue, even 
without an agreement, provided there 
was an application in writing. The Aot of 
1897 thus gave certain further powors to 
the Government, but I am unable to see 
that that oiroumstanoe obliges us to inter¬ 
pret section 2 of the old Act as not 
conferring jurisdiction on a Survey Offioer 
to demarcate any boundary lines, if, in his 
opinion, it would prevent disputes, not¬ 
withstanding that the words of the section 
in their natural sense expressly give suoh 
jurisdiction, especially where, as in this 
oase he was asked to do so, by an interest¬ 
ed party. The Survey Officer’s jurisdic¬ 
tion being thus established, seotion 25 of 
the Aot applies and no suit having been 
brought within 2 months to have his 
deoision set aside, it became final I am 
unable to agree with the learned Distriot 
Judge that instead of presuming the regu¬ 
larity of the deoision, the defendants should 
prove positively after this length of time 
that the Survey Offioer conformed with all 
the preliminary formalities suoh as calling 
upon the owners of the lands, eto. (see 
seotion 3 of the Aot, etc.) before be gave 
his deoision. I agree with ray learned 
brother that the Survey Officer's deoision 
demarcated the boundary as laid down by 
the District Munsif in Ex I namely, from 
the Nandavanam theodolite stone B to the 
point B3, whioh was the south-eastern 
oorner of the old punjah land mentioned 
in Ex, II and then proceeded northwards. 

The Distriot Munsif however forreasons 
whioh I cannot follow held that the deoi¬ 
sion Ex. II was binding on neither side. 
I differ from both the District Munsif and 
the Distriot Judge on this point and I 
aocept that deoision as conclusive against 
both parties. (I might add that if the 
Survey Officer’s deoision is ignored and we 
were entitled to go into the evidence, I 
would be inclined to find on a construction 
of the boundaries given in 1862-63 in the 
inam statement, Ex. LXVII as those agreed 
upon in the 1813rajinama,tbat theDharm- 
aBanam boundary went up to the Kottaiyur 
Karaikkudy big path, on the east near Bl 
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and included all the sites in dispute. The 
word, south east" has been omitted by the 
District Judge in setting out the boundaries 
aooordiDg to Ex. LXYII and his finding 
that the big path mentioned in it as the 
eastern boundary and as running north to 
south is not the Kottaiyur path ; but the 
far western big road is wholly against the 
description of the boundaries found in the 
documents). 

The result is that those suits whioh re¬ 
late to the sites west of the line B-B3 in 
the Court plan, Ex. I, have to be dismissed, 
and the Second Appeal in those suits have 
to be allowed with oostsof the Mahajanam 
defendants throughout. The deorees in 
the plaintiff’s favour in the suits whioh 
relate to the sites marked 16, 18 and 20 in 
the plan, which sites lie east of the above 
line, are confirmed and those Seoond 
Appeals, namely, Nos. 1770, 1772 and 
1774 are dismissed with oosts of the 
plaintiff and Seoond Appeal No. 1760 is 
allowed in part (as regards the site, west 
of the line) and dismissed as regards the 
portions east of the line. The parties will 
bear their own oosts in this oase 
throughout. 

Before dismissing these Seoond Appeals. 
I omitted to notioe one contention of the 
appellant, namely, that the plaintiff's 
lessors (the Sivaganga Estate Lessees) 
having lost title by the expiry of Iheir 
lease term, during the pendonoy of these 
Second Appeals, the plaintiff also lost title 
during the oourse of the Seoond Appeals 
and these Seoond Appeals also have 
therefore to be allowed, We have, in 
Seoond Appeal, to deal mainly with the 
correctness of the lower appellate Court’s 
deoision, when it was pronounced and we 
have been further told that the sub-lease 
to plaintiff has been ratified by the 
Zemindar’s managers. This contention 
is therefore rejected. 

Memoranda of Objections have been 
filed by the plaintiff in all the oases but 
pressed in 4 oases, namely, 1759, 1762, 
1782 and 1787. In these it is contended 
that deorees for mesne profits should hav9 
been given and that the tenants ought not 
to have been allowed, to remove the fixtures 
in some oases. There oan be no doubt 
that the tenants put up the fixtures in the 
bona fide belief that they wore entitled to 
enjoy the sites in perpetuity, Further the 
plaintiff's title Itself to the sites has been 
found against in these oases. The 
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Memoranda of Objeobions Sled by the 
plaintiff have bo be dismissed, on this short 
ground, that the plaintiff oan have no 
righb to the fixtures, or to olaim mesne 
proSts when he was not ^entitled to the 
sites , themselves, or on the ground that 
the defendants had bpna fide belief in their 
title. In the suit9 out of which the four 
Seoond Appeals already mentioned arose, 
the Lower Court's discretion, either to 
order future mesne proSts, or to refer the 
plaintiff to separate suits, ha9 nob been 
shown to be wrongly exeroised and the 
memoranda in them are also dismissed 
and no order is made as to costs in the 
memoranda of objections. 


A.I.B, 1921 Madras 113. 


Abdur Rahim and Odgers. jj. 

M. Qovindarajulu Naidoo— Sixth Defen¬ 
dant-Appellant 

v. 

D. E. Banga Rao and others — Respon¬ 
dents. 


Appeal No. 6 of 1920, decided on 7th 
September, 1920, from the order of the 
Diet. J„ Bellary, dated 13th Ootober, 1919. 


(a) Minor—Alienation by guardian-Decree in 
minor’s favour—Transfer of decree by guardian 
without Court's sanction is voidable only and not 
said. 

A deans ia property and the guardian ol a minor 
oan|deal with it and oreroiae the same powers with 
reapeot to it as he does with reepeot to the other 
properties ol a minor, He may on proper grounds 
make an alienation olauoh property and i( the 
alienation is bad, it will be open to the minor to 
eat it aside on attaining majority, Evan a com¬ 
promise entered into without the sanction o( tbo 
Court h required by 0. 83, R, 7, Civil P. 0„ la 
only voidable at the instance of the minor. 
Henoe a tranater ot a deoree passed in (avonr ol a 
minor without the aanotion ol the Court is not 

y ° l l “ nd tha oan snforoe exeoution of 

snob deoree, [P. 118, C. 2 .] 

„l i ].? X A 6Utio ?~' Sxuu ‘ io » °t decree can be aus- 
pwaeo though no application for execution is 
ptruung . 

m No application lor exeoution need be pending to 
■oahle a oourt toenapend axeontion ol, a deoree f (or 
lM»n do so in anticipation ol an application lor 

ret artls« n, .n? Bn< £ - 8 p#nod wfaen “Boatlon waa 
bougl1 , no “PPhoation (or exeoution 
natfpfcnding, must he elxolnded. t [P. lu, C.' 1,]' 

efali-rff!°! det, 8. m-AelionabU 

‘(gSr** 

^gff * 088 ^agiwrtbftrfte. definition 6l«n 

the $ca«altfc«t 

Wai/M IB * 16 


Property Aot, but partakes ol the nature of 
property. [P. 114, 0. 1] 

A. Venkatrayaliah and L. Venkatanara - 
sayya — for Appellant. 

E. Suryanarayana — for Respondents. 


Judgment:—The appeal is by the 
sixth defendant judgment-debtor in the 
suit in which the order under appeal has 
been passed. The order was passed on an 
applioation for exeoution and ib is said 
that we should sot aside the order granting 
execution on several grounds. It is first 
argued that as the deoree was apparently 
in favour of a minor, it oould not be trans¬ 
ferred except with the sanotion of the 
Court, and in support of this oontention 
reliance is plaoed on Order 32, rule 7 of 
the Code of Oivil Procedure. That rule 
refers to au applioation for the oompromise 
of the suit which has to be sanctioned by 
the oourt before whioh the suit is pending. 
It is argued that the transfer of a 
deoree on behalf of a minor stands on the 
same footing beoause the rule as framed 
by this oourt contains the words "for 
taking any other aotion on behalf 
of a minor.” But reading these words 
in the context in whioh they ooour, 
they refer to an aotion taken in the oourBe 
of the suit in the nature of a oompromise 
or withdrawal or any agreement of that 
nature in favour of minor. But a deoree 
is property and there iB no reason why 
the guardian of a minor should not deal 
with it and exeroise the same pow6rs 
with respeot to it as he does with respect 
to the other properties of a minor. He may 
on proper grounds make an alienation of 
suoh properby and if the alienation is 
bad, it will be open to the minor to set ifr 
aside on attaining majority. Even a 
compromise enbered into without the 
aanotion of the Oourt as required by Order 
32, rule 7, of the Code of Civil Procedure 
is only voidable at the instance of the 
minor. See Vtrupakshappa v. Shidappa (1). 
Uur attention was drawn to oases reported 

Chetty (2),and GaneshRao v. Rama Rao (3). 
But none of these decisions support the 
proposition put forward on behalf of the 
judgment-debtor in this oase. 


( 1 ) (1901) 26 Bom. 109 = 8 Bom LR fifiK 

(2) (1905) 29 Mad. 809. * 666> 

(8) (M ad ‘ a96 - 40I ‘ A - l82 " 19 
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The next question we are asked to con¬ 
sider is that of limitation. Even supposing 
that Art. 182, olause (4) of the Indian 
Limitation Act of 1908 does nob apply— 
though it is difficult to say why it does not 
—the application for execution in this 
case was made on the 18th January 1918, 
and must, as pointed out by the learned 
Judge, be taken to be made within three 
years from the 12bh Deoember 1914, when 
the deoree-holder made the application for 
transmission of the decree from the Bellary 
Distriob Court to the Original Side of this 
Court, if the time within whioh the 
execution was set aside, i.e., the period from 
the 8th February 1915 to 24th March 1915, 
be exoluded as we think it should be. 

It was suggested that suoh an order 
could not have been made as there was no 
application for execution pending ; but that 
is nob neoessary to enable a oourb to 
suspend execution of a.deoree for it oan do 
so in anticipation of an application for 
execution. That is a sufficient answer 
to the question of limitation. 

The next point taken before us is that 
the transfer of the deoree to the petitioner 
who is a pleader was invalid by virtue of 
section 136 of the Transfer of Property Aot 
tlV of 1882} sinoe it is a transfer of an 
aobionable claim whioh the law prohibits 
in favour of pleaders and oerbain function¬ 
aries of oourb. Decree does nob come within 
the definition of an aobionable olaim as 
given in the Transfer of Property Aot (Aot 
IV of 1882), bub partakes of the nature of 
properby. 

The last point argued before us was 
that some of the properties had been the 
subjeob of a valid family settlement before 
the attachment was made ; but ib is nob 
for the judgment-debtor bo raise any suoh 
question. If the properby in faob belonged 
to some other person, ib was for that 
person bo raise the objection. We hold 
that this is not a valid objection. 

The appeal is dismissed with costs. 

Appeal dismissed. 


A.I.R, 1921 Madras 114, 

Wallis, c.j., and Sadasiva Aiyar, j. 

Govindaraja Mudaliar and others— 
Defendants—Appellants 

v. 

Sabapathi Mudaliar and others —Plain¬ 
tiffs—Respondents. 

Appeals Nos. 125 and 173 of 1919, 
decided on 4th Ootober 1920, from the 
deoree of the Tempry. Sub-J., Chingle 
in O.S. No. 30 of 1917. 

Religious Endowments—Temple trustee—Tem¬ 
porary appointment—Legality discussed. 

Per Wallis, C.J. (Smbfe) A temple oommittee 
has power to appoint a trustee temporarily. 
[P. 115, C. 1,] 

Per Sadasiva Aiyar, J. 8ubject to this 
qualification that temporary appointments should 
only oe made in emergencies and lor different 
periods or as long as a different state of oiroum - 
stanoes exiet or till the oommittee have bad a 
reasonable time to fix upon a suitable person to 
fill up the vaoancy permanently with a Iree-hold 
right, the making ot temporary appointments is 
not within tho legal powers of the oommittee 
members. 39 Mad. 634, Ref. [P. 115, C. 2,] 

T.R. Ramachandra Aiyar, T.R. Krishna- 
stvami Aiyar, and N. A. Krishna Aiyar— 
for Appellants. 

T. V. Muthukrishna Aiyar, M.E, Nara- 
simhachariar, —lor Respondents. 

Wallis, C. J,—These are appeals from 
the deoree of the Temporary Subordinate 
Judge’s Oourb of Chinglepub declaring that 
bhe appointment of the 1st defendant as a 
temporary trustee of Ekambaranabbaswami 
temple was invalid, and that, if ib were 
valid, the lsb defendant had rendered 
himself liable to be removed and should 
be removed and also settling a scheme for 
the future management of the temple. 

Now, as regards the first point a question 
has been argued before us whether a 
temple oommittee has power to appoint a 
trustee temporarily. As nobody desires 
that the temporary Appointment of the 
present 1st defendant should be continued, 
it is unnecessary for us to express any 
final opinion upon that question. Speaking 
for myself, I am disposed to think that the 
oases to whioh we have been referred are 
oases where trustees had been appointed by 
temple oommittees without any reser¬ 
vations and the offices had been held to 
be free-bold offices. The powers whioh 
had been given to the Board of Revenue by 
Beobion 13 of Regulation VII of 1817 and 
whioh were (conferred upon the temple 
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•committee by Aob XX of 1863 are 
exceedingly wide and enable them ( to 
appoint persons nominated to them, or to 
make suoh other provision for the trust, 
management, or superintendence, as may 
to them seem right and fib, with reference 
to the nature and conditions of the 
endowment. ” Having regard to the 
.general character of the language used, I 
find it very ' difficult to say that the 
Committee has no power to appoint a 
.trustee temporarily. However it is un¬ 
necessary to finally decide this question 
in the present oase. 

As regards the charges whioh have been 
brought against the first defendant, we 
think it due to him to say that in our 
opinion they have not been made out. 
Charges 1, 3 and 4, we find not proved. As 


in connection with the receivership in this 
suit and he then sanctioned the arrange¬ 
ment that the lsb defendant should be the 
contractor and not the temple. That 
certainly furnishes no ground for declaring 
the 1st defendant to be unfit for the posb 
of trustee; the money taken by the 1st 
defendant from the temple funds and 
employed in the oontraot was duly replaced 
when it beoame available; and we therefore 
hold that this obarge furnishes no sufficient 
reason for removing the 1st defendant. 
The case for removing him therefore fails. 

No objection has been made by any one 
to the preliminary deoreo for settling a 
scheme except as regards whab is aalled a 
bar put upon the power of the oommittee 
to appoint the lsb defendant a3 one of the 
trustees. It follows from what I have 


regards the seoond oharge that no proper 
account of the inoomeand expenditure was 
kept, Mr. Narasimhaohari has, iVhiok, 
very adequately met the oribioisms which 
were based upon the 1st defendant’s 
oonduot by the learned Subordinate Judge 
and no attempt has been made to meet 
his points. It may be that the system 
of aooounbs was not as good as it might 
have been, but there! was a system of 
accounts and no ground for removal on 
this point is really made out. Then at a 
later stage three furthur oharges were 
added. As regards the removal of the 
silver plate it turns out to be the oase that 
this plate had bo be given for repairs bo a 
silversmith who misappropriated it. The 
laob that the lsb defendant did nob take 
security whioh does not appear to be a 
usual thing is no ground for declaring 
him unfit bo be a trustee. The only other 
oharge whioh has at all been pressed relates 
boa oontraot with the Publio Works 
•Department for the repair of the temple 
tank bund and the evidenoa is bhab the let 
defendant at first was anxious that the 

temple should do the work instead of its 
being given to an independent contractor. 
Me wanted that the temple Itself should 
be the contractor and he accordingly 

1 . 4,800 of the t0mpl0 f QD ds, 

which he has since refunded to the purposes 

of the oonbraot. The Public Works 

Department *who were in oharge of the 

fclmni„ h 0 w .l v ° r objaoi0d fc o employ the 

°? niraotor and induced the 

™ him8e,f 40 a °‘<* the 
contract. Ana next thing was that the 

4»int oame tyrfqra the Subordinate Judge 


already said that no sufhoienb reason has 
been shown for declaring the 1st defendant 
to be inaapable of filling the offioe of a 
trustee of this temple if the Committee 
should think fit to appoint him. 

As regards oosts we have oome to the 
conclusion that the proper order is that 
each party do bear his own costs through¬ 
out. In the memorandum of objeobions 
no order ie necessary. 

Sadasiva Aiyar. J.:—I entirely agree. 
As regards the question of the committee’s 
powers to make temporary appointments’ 
Sir Snbramania Aiyar, J., in Ganapathi 
Ayyarv.Sri Vedavyasa Alasing a Bhattari 1), 
says : lb is manifest that to lay down 
that the Oommittee has an unqualified 
power of making temporary appointments 
would give them a power liable to grave 
abuse. ” That very learned Judge was thus 
against the oommittee’s possessing a 
qualified and limited power to make suoh 
temporary appointments. I -think that 
temporary appointments may be advisable 
in certain emergencies or in oerbain 
exceptional oases. Subjeob to this 
qualification that temporary appointments 
should only be made in emergencies and 
for differenbpenodsor as long as a different 
state of oiroumstanoes exists or (say) till 
the oommittee have had a reasonable time 
to fix upon a suitable person to fill up the 

y" a “ O T y ..f a '“ an0 “«y with a free-hold 

anminh ^ 6h - afe thfl makin 8 <>* temporary 
appointments is nob within the legal 

powers of the Committee members. The 

observations in some of the decisions thab 

U) (1906) 99 Mad, 694-16 M.L.J, 486, 
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temporary appointments are in all oases 
void probably prooeed too far. 

As regards the provision that a Brahmin 
of the Saivite faith should be one of the 
trustees, I think that the phrase 'Brahmin 
of the Saivite faith’ is liable to be 
misunderstood. It i3 only tantrio Guruk- 
kals who perform Puja in Siva Temples who 
ought to be oalled Brahmins of the Saivite 
faith. I would therefore substitute “ a 
Smartha Brahmin ” for that phrase. 

In other respects I agree with the order 
proposed by my Lord. 

Appeal dismissed. 
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Abdor Rahim and Odgers, jj. 

( Ohinna ) Vellayyan Cketty and another — 
Appellants 

v. 

Muthayya Chetty and others —Defendants 
Respondents. 

Appeal No. 155 of 1917, deoided on 14th 
September, 1920, from an order of the 
Sub-J., Ramnad at Madura, dated 17th 
January, 1917. 

Limitation Act, 8. 15 and Art, 102, Expin. 1— 
Suspension. 

Whore ereoutioc against one o( several joint 
judgment-debtors is stayed, limitation is sus¬ 
pended against the others also, [P. 116, C, 3.] 

P. S. Vaidyanatha Aiyar —for Appellants. 

Judgment:—There were several 
judgment-debtors in this case. The lower 
Court has held that the application for 
exeoution, dated 30fcb August, 1913 was nob 
barred as against the 1st defendant, 
beoause the deoreo against him was 
suspended between the 23rd August, 1910, 
and 10th September, 1910, and if the 
period between these two dates be de¬ 
ducted, then the application of the 
30th August, 1913, was within three years 
of the prior application that is, of the 16th 
August, 1910. But the Subordinate Judge 
has hold that so far as the other judgment- 
debtors are concerned, the application of 
the 30th August, 1913 was out of time and 
therefore the preeent application dated the 
26bh February 1916, was barred. 

It is contended on the strengbh of the 
seotion 15 and Art. 182, explanation (1) 
of the Limitation Aot that as the applies* 
$ion for exeoution of 1913 was in time as 


against the 1st defendant, it must be held 
to be effeobive as against all the judgment- 
debtors. Section 15 says “ In computing 
the period of limitation prescribed for any 
suit or application for the exeoution of a 
deoree, the institution or exeoution of 
whioh has been stayed by injunction or 
order, the time of the continuance of the 
injunction or order, the day on whioh it 
was issued or made and the day on whioh 
it was withdrawn, shall be excluded, And 
the last part of explanation 1 to seotion 182 • 
says : “ Bub where the deoree or order has 
been passed jointly in favour of more 
persons than one, suoh application if made 
by any one or more of them, or by his or 
their representatives, shall take effeot in 
favour of them all ”• As regards seotion 
15 it is contended thab any stay of the 
exeoution of the decree as against one of 
the ju<ymenb-debtor8 amounts to a stay of 
the execution of the entire deoree, beoause 
the decree is jointly against all the 
defendants and the deoree-holder therefore 
is entitled to realize his deoree from any of 
them if he so ohooses. The language of 
seotion 15 is very general but the language 
of Art. 182, explanation (l) is more dear 
and explioit- In applying the explanation 
to the faots of this oase, we have to see 
whether the previous applioation was in 
aooordanoe with the law as laid down in 
Harendra Lai Roy Chowdhry v. Sham Lai 
Sen (1). It is oontended thab it was in 
aooordanoe with law inasmuoh as ib was 
in time at least as against the 1st defendant. 
That being so, it has boon ruled in this 
Courb in Subramanya Ghcttiarv. Alagappa 
Chettiar (2), in a oase the faots of whioh 
were similar bo the faots of this caee thab 
the effeot of the applioation against some 
of the jointdecreo-holders would be to keep 
alive the right to'exeoute the deoree against 
all of them. It was held in that caee that 
" where a deoree awards mesne profits 
against A and B jointly and oosts jointly 
against A, B, and C, an application to 
exeoute the decree for me3ne profits against 
A and B keeps alive the right to exeoute 
the dooree for costs ngainsb C under part 
2 of paragraph 2, explanation 1 to Art, 
179 of Schedule II to the Limitation Aot 
corresponding to bhe latter part of 
the first explanation to Art. 182 of the 
present Aot. This decision appears to 


(1) (1900) 37 Oal. 210. 
(3) (1907) 30 Mad. 268. 
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have been followed in the High Oourt of 
Oaloufctain aoasereportedin Barada Kinkar 
v. Nebin Chandu (3). We therefore hold 
that the application was nob barred 

The order of the Subordinate Judge is 
set aside and the applioation will be 
remanded to him for disposal according to 
law. Costs will be costs in the oause. 

It is unfortunate that in this oase we 
had not the advantage of hearing any 
argument on behalf of the respondents who 
• did-not appear before us. 

Appeal allowed. 

>(8) (19091 14 O.W.N. 465-6 l-C. 403-11 O.Ii.J. 
83. 
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Abdur Rahim and Odgers, jj. 

Secretary of State— Defendant-Appellant 
- v. 

C. N. Narayan Chettiar —Plaintiff- 
Respondent. 

Seoond Appeal No. 312 of 1920, deoided 
•on 6th October 1920, from the deoree of 
the Diet. J.. Ramnad, at Madura, in Suib 
No, 70 of 1919. 

Madras Local Boards Act (V 0 / 1884), 8s. 73 
and 76 —Datts not fixed undtr 8. 73—8, 76 
cannot apply, 

Issuing ol a notification in aooordanoe with 
■B. 73, filing the dates on whioh the payment is to 
be made is the ooodition pteoedent to the applioa- 
Iiod ol the provisions ol 8. 76. [P. 117, 0. 2»] 

V. Ramesam —for Appellant. 


1884, the money demanded was aotually 
paid by the plaintiff, and be now seeks to 
reoover it baok. Both the lower courts 
have deoided in favour of the plaintiff and 
given him a deoree on the ground that 
under the Aob no assessment can be levied 
for any fasli prior to the date when the 
assessment is aotually made or notifica¬ 
tion is issued as required by the Act. It is 
not neoessary to consider that question 
for it has been brought to our notice that 
no notification at all was issued as required 
by the Act under seotion 73. It is only 
whoa a notification is issued under that 
section by the Collector or by any other 
offioor empowered in that behalf fixing ths 
date or dates from whioh the oesset 
should be paid, and a default in payment 
on the days mentioned is made that stepe 
could be taken under seotion 76 6c realise 
that amount by enforcement of the sum¬ 
mary procedure, applicable to the realization 

of the land revenue. Seotion 76 is in these 
words. "When any land-holder shall, 
on the date fixed by the Colleobor 
under seotion 73, have failed to pay 
either in whole or in part, the tax due by 
him in respeot of lands held by him as 
aforesaid, the said taxor suoh part of it as 
remains unpaid shall be reoovered in the 
same manner as if it were an arrear of 
revenue under Madras Aob II of 1884." 
The condition preoedenb therefore to the 
application of the provisions of Beotion 76 
is the issuing of a notification in aooord¬ 
anoe with seotion 73, fixing the dates on 
whioh the payment is to be made. There 
oan be no doubt in this oase that under sea- 


: 'V. Bamaswami Aiyar—tor Respondent 

Abdur Rahim, J. ;—Thia oase in¬ 
volves the interpretation of some of the 
provisions of Act V of 1884, that is, the 
Madras Looal Boards Aot. The Looal 
Board levied certain road and railway 
jesses on the plaintiff’s land for faslis 1323 
to 1325. These oesses were duly paid by 
the plaintiff. It was discovered after- 
We, that is, sometime before Deoembe. 

J 9 r 8, vJ£? wha6 had b08n realised foi 
faBhs 1323 to 1325 was not the full 

aaseisnienb for whioh the land was liable 

by ? oma mis6 ake. apparently o! 
M0KUnauj r th e enlire oooupiej area hac 
oot been taken into aoooant. Therefore 
the President of the Distriot Board deter- 
oined to ^lise tbe balance and under 

*enal processes enforce* under the, Aob S 


tion 60 a general notifioation was issued 
makingoooupied landB in the village liable to 
these oesses, and therefore under provisions 
of that seotion and seotion 74 the plaintiff’s 
land was liable for the oesses. But the 
Looal Boards Aot provides a summary 
remedy ; and in aooordanoe with the well 
established oanons of interpretation, before 
suoh remedy, whioh is in substitution of the 
ordinary remedy by suit oan be availed of, 
the rules of prooedure laid down in the Aot 
musb be complied with. Here ib ison default 
of payment on a date or dates duly notified 
that the summary provisions of the Aob 
will beoome applicable, and where no date 
has been notified it follows that there was 
no suoh defanlt as would justify the use of 
the prooedure laid down in seotion 76. 

The seoond appeal mash therefore be 
dismissed with ousts; / i, . <r 
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(Mgers, J.:—I am not at present 
prepared to subscribe without further 
argument to the observations of the lower 
appellate Court that the scheme and policy 
of the aot appear to be against the imposi¬ 
tions of assessment after the expiry of the 
fasli for which it was imposed, or M that it 
wasnotopentoGovernment in a subsequent 
fasli to assess road cesses and railway 
oesses due in respect of a fasli which had 
already expired.” It appears to me that the 
analogy of the case in Zamindar of Nuzvid 
v. Secretary of State (1), is not only errone¬ 
ous, but it is also open to question whether 
the case referred to is now good law. 

This, however, it is not neoessary to 
decide, as the appeal is oonoluded by the 
terms of sections 73 and 76 of the Local 
Boards Aot. It now appears that the order 
made by the Collector for additional 
assessment did not contain the requisite 
essentials under seotion 73. These are 

every land-holder shall pay.the looal 

tax due.on or before such dates and in 

such instalments as the Collector, under the 
general orders of the Board of Revenue may 
by notification declare”, All that was in fact 
declared by the Collector was that a oertain 
sum should be charged in addition on the 
village for the triennium beginning from 
fasli 1323, no date or instalment being 
declared. It is obvious from the wording 
of section 73 that the liability to pay does 
not arise till this date has been fixed, and 
it is therefore essential that suoh date in 
every?oa8e should be fixed. Seotion 76 pro¬ 
vides/or,the reoovery of the tax "in the same 
manner as if it were an arrear of revenue 11 
t. e. t by summary procedure, " when any 
land-holder shall, on the date fixed by the 
Collector under seotion *73 has failed to pay 
etc.” As no date was fixed by the Collector 
under seotion 73, it is obvious that the 
land-holder in the oaeeoannot have failed to 
pay under section 76 in manner to make 
his land liable for distraint under the terms 
of that seotion. In this oase the land-hold¬ 
er after distraint has paid under protest. 
It therefore seems to me that the second 
appeal must fail and I agree that it should 
be dismissed with costs. 

Appeal dismissed , 


(1) (1911) 85 Mad. 197-21 M.L.J. 678-10 1.0. 
638-(1911) 2 M.W.N. 359. 
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Abdur Rahim and Odgbrs, jj, 

John <7. Fernandez— 1st Defendant- 
Appellant 

v, 

Sylvester Souza and others— Plaintiffs 
and 2nd Defendants-Respondents. 

Appeal No. 32 of 1920, decided on 13th 
September, 1920, from the order of the 
Diet. J., South Kanara, dated 31st July, 
1919. 

Cttril P C., 0. 41, P, 23 —Preliminary point it' 
seme queition precluding the determination cn 
merits. 

A preliminary point \s one either collateral to 
the meriis which precluded their determination 
altogether, or some particular question whioh 
though relating to the merits precluded their 
general determination, 37 M.L.J. 696, Ref.; 86 
16 Mad. 207, Rel. on. [P. 118, C. 2.] 

Where the questions are whether there was an 
agreement between the parties and whether it 
was broken by either of them the finding that the 
agreement bad been proved is one on a pre¬ 
liminary point, the question lot deoiaion on the 
merits being whether the agreement baB been 
broken by the plaintiff or the defendant. [P, 119( 
C. 1.] 

B. Sitarama Rao—toi Appellant. 

K.P . Lakshmana Rao —(or Respondents, 

Judgment:—The preliminary objeotion 
is that there is no appeal against the order 
in the oase remanding the suit to th 3 
Disbriot Munsif for trial of the question 
whether the default consisting in non-per¬ 
formance of the agreement, whioh as found 
by the Lower Appellate Court was in faoft 
arrived at between the plaintiff and th6 
defendant, was due to the default of the 
plaintiff or the defendant. What is or is 
not a preliminary point it i6 not always 
easy to determine. The only definition 
that has been attempted so far as it has 
been brought to our notioe is that given by 
Muthuswami Aiyar, J., in Ramachandra 
Joishi v. Hazi Kassimi 1) where he says 
that a preliminary point means "some 
point either collateral to the merits whioh 
precluded their determination altogether, 
or some particular question whioh though 
relating to the merits precluded their ' 
general determination”. It seems to us 
that this is a fairly aoourate definition 
whioh we find has also been adopted in 
the reoent deoision in Anantappa Chetty v. 
Ramanadhan Chetty (2)._ 

(1) (1893) 16 Mad. 207. 

(2) (1919) 37 M.L.J, 536-63 10. 417-10' 

L.W. 369. 
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On the merits there oan be no doubt 
that the finding of the Subordinate Judge 
that the agreement alleged by the plaint¬ 
iff bad been proved is on a preliminary 
point, the question for deoiaion on the 
merita being whether the agreement had 
been broken by the plaintiff or the defend¬ 
ant Therefore an appeal lies in this oaBe. 

On. the merits there oan be no doubt 
that the finding of the Subordinate Judge 
is wrong. The plaintiff sold the property 
in dispute to the defendant and be alleged 
that the defendant as part of the same 
transaction agreed to grant a mulgeni or 
perpetual lease of the property to the 
plaintiff in consideration of the plaintiff 
paying a premium of Rs. 200 and a rent 
of Bs. 106-2-0 which included the assess¬ 
ment for a year. The 1st defendant in 
his written statement in paragraph 2 cate¬ 
gorically and most dearly denied the 
exietenoe of any such agreement as alleged 
by the plaintiff. But in paragraph 5 he 
stated that sometimes after the sale he 
agreed to grant a mulgeni lease of the 
plaint properties to the plaintiff for a pre¬ 
mium of Bs. 200 and a rental of Bs. 120 
exclusive of assessment and on condition 


that the premium was to be paid within 
two months from that date. Apparently 
the Distriob Judge takes this as amounting 
to an admission by the 1st defendant of 
the agreement set up by the plaintiff and 
one whioh the plaintiff is entitled to 
enforoe. But the agreement stated in para¬ 
graph 5 of the defendant's written state¬ 
ment is tctally. different from that alleged 
in the plaint. 

We therefore reverse the order of bhe 
Diatriot Judge and restore that of the 
Munsif with costa here and in the lower 
Appellate Court. ■ 

The Distriob Munsif assessed the 
pleader's fee payable to the 1st defendant 
at Bs. 50, which is apparently higher than 
what would be allowed ordinarily. He 
fixed this amounb as the plaintiff's suit 
was a hopeless one or as he oalls it a 
desparate one. So far as one of the reliefs 
sought by the plaintiff was oonoerned, 
namely the oanoeUation of the sale the 
fixing of pleader’s fee was within the dis¬ 
cretion 0 f the trial Judge, and we aw 

unable to aay that the amount fixed by 
film should be revised. 


Appeal allowed. 


•A.I.R. 1821 Madras 118. 

Wallis, O.J., and Kbishnan, j. 

M.K.R.V. Alagappa Chetty— Plaintiff- 
Appellant 

v. 

S. A. Krishnaswami Iyer and another — 
Defendants-Bespondants. 

O.CJ. Appeal No. 56 of 1918, decided 
on 23rd February. 1920. from the deoree 
of Coutts-Trotter, J., in O.C.J. Suit 
No. 365 of 1914. 

• Civil P.C. (1908), 8. 51 (d) and O. 40. R. 1 
—Receiver can be appointed to realise property 
outside jurisdiction. , 

Under the Civil P. O. of 1908, an executing 
Court has juriBdiotion to appoint a Receiver for 
realisation ot property outside jurisdiction. [P. 
119, O 2.] 

C.V. Ananthakrishna Aiyar, M. Sub- 
baroya Aiyar and K, B. Venkatachala 
Aiyar —for Appallant. 

V. V. Srinivasa Aiyangar and K. Rajah 
Aiyar —for Respondents. 

Judgment:—This is an appeal from 
the judgment of Mr. Justice Coutts-Trotter 
in a suit brought by the Receiver appointed 
by the Negapatam Subordinate Judge's 
Court in execution of a deoree obtained by 
one Tuljaram Row against one Swaminatha 
Sastri now deoeased. In exeoution of that 
deoree the Negapatam Court appointed a 
Beceiver of Swaminatha Sastri's estate to 
come here and proseoute a oause of aobion 
which Swaminatha Sastri is alleged to 
have had against the present defendant 
Alagappa Chetty. 

The first question whioh has been stre¬ 
nuously argued before us by Mr. Anantha* 
krisbna Aiyar for the appellant iB that 
the Negapatam Court had no jurisdiction 
to appoint a Reoeiver in exeoution to oome 
and sue here. We are not in this case 
dealing with bhe propriety of appointing a 
Beoeiver in a oase like this. All we are 
dealing with iB the question whether the 
Court had jurisdiotion to appoinb a Beoeiver 
in bhe exeoution of its deoree and we are 
unable bo say the appointment was with¬ 
out jurisdiotion. The new Code has made 
a difference in this respect; whereas under 
8eobion 503 of the Old Code there was 
a general power to appoinb Receivers, 
among other things, for the realisation 
of property; a Reoeiver under that seotion 
ooald only be appointed in respeob of prer 
party whioh was either " the subjeat-matto- 
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of the suit, or under attachment.” 
Seotion 5i of the present Code prescribes 

that the Court may.order 

execution of the decree.(d) 

by appointing a Reoeiver ” and in Order 40, 
r. 1, whioh corresponds to section 503 of 
the old Code, the words of limitation as 
to property which was the subjeot matter 
of the suit, or under attachment, are 
omitted. Therefore neither in the body of 
the seotion nor in the rule is there any 
limitation suoh as there was in the old 
Code, and we are not now oalled upon to 
consider the question as to the operation of 
ol. (b) of 86otioD 51, whioh is dealt with in 
Begg Dunlop & Co. v. Jagannath Mar - 
wari (1). Nor have we to deoide whether 
the receiver ought not to have been appoint* 
od. This system of appointing receivers in 
execution is borrowed from the English 
procedure. The rule in England is that 
Receivers will not be appointed except for 
speoial reasons. Therefore, it might have 
been better in this oase, if a Reoeiver had 
not been appointed. However, we cannot 
say that it was done, without jurisdiction 
and therefore we agree with the judgment 
of Mr. Justioe Abdur Rahim on this point. 

We have then to consider the appeal 
from the judgment of Mr. Justice Coutts 
Trotter, in favour of the plaintiff, the 
Receiver, in this suit. The oircumstanocs 
whioh give rise to the suit are these. One 
Tuljaram Row bought certain property 
from Swaminatha Sastri, on a promissory 
note for Rs. 18,500, in part payment of 
tho consideration. The arrangement was 
that Swaminatha Sastri was not to assign 
the note, as there were various oharges on 
the property, whioh the purchaser, 
Taljaram Row, would have to disobarge. 
Swaminatha Sastri in broaoh of his agree¬ 
ment assigned the promissory note to the 
present defendant who sued Tuljaram Row 
upon it and recovered under a compromise 
a sum of Rs. 6,750. Thereupon, Tuljaram 
Row brought a suit against Swaminatha 
Sastri in the Negapatam Subordinate 
Judge’s Court for damages for the breaoh 
of his oontraot, not to assign the note and 
obtainedadeoreeforthelikesumof Rs. 6,750 
and oosts and it is in execution of that 
deoree that theReoeiver has been appointed. 
The present suit is brought by the 
reoeiver on the footing that Tuljaram 

41) (1918)89 0*1. 104-16 C.W.N. 402-11 I.G. 

417 — 14 O.L.J. 228. 


1981 

Row’s promissory note for Rs. 18,500 was 
assigned to the defendant Alagappa Cbetty 
for collection only, and the learned Judge 
has so found and has given judgment, 
apparently so far by agreement, for Rs. 6,750 
and oosts. Now the question is whether 
this was an assignment for collection only 
and it is for the Reoeiver to show that. 
Much relianoe was placed by the learned 
Judge on the terms of a certain Vanha- 
manam, Ex. G., executed by Swaminatha 
Sastri in favour of one Subbier who arran¬ 
ged for the assignment by Swaminatha 
Sastri to the defendant. Itis an agreement 
to pay Subbier Rs. 1,000 for his services. 
The latter portion of it alone is material: 

I will give you the one thousaud rupees 
mentioned hereinafter the said business is 
finished, after the person who obtains the 
transfer sues for the said note amoutit and 
obtains a deoree and after be realises the 
said sum and gives me the sum agreed to 
be paid to me.” Now what that suggests 
to us is that this was not a mere assign¬ 
ment for collection but that it was an 
agreement that the promissory note was 
to be assigned to the defendant that he 
was to sue for it and share the proceeds 
in some unstated proportion with Swami¬ 
natha Sastri. Swaminatha Sastri had at 
various times during his lifetime given 
various aocounts according as bis interests 
diotated. There is an admission by him that 
be reoeived Rs. 1,000 on this assignment. 
It is also proved and admitted that the 
defendant inourred a sum of Rs. 2,317-14-3, 
as oosts of the litigation against Tuljaram 
Row. Tho defendant has oome here with 
a dearly false case that he paid the full 
consideration of Rs. 18,000 for this pro¬ 
missory note and he has deolined to tell 
us how far he was to be an agent for 
collection and how far he was to be 
accountable to Swaminatha Sastri for 
what be recovered. In these circumstances, 
the only course we can see is to give 
judgment against him for Rs. 6,750, less 
Rs. 1,000, wtyioh he has already paid and 
Rs. 2,317-14-3 whioh be spent in recover¬ 
ing that amount, The decree will be 
varied aooordingly with proportionate 
oosts throughout. There will be interest 
and counter-interest. 

The memorandum of objections 
dismissed with oosts. 

Decree modified. 
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Abdur Rahim and Odgbrs, jj. 

( Kalinadhabhotla) Brahmayya —1st De¬ 
fendant- Appellant 

v, 

M. Appaya Sastri and others —Plaintiffs 
and 2nd Defendant Respondents. 

Miscellaneous Appeal No. 65 of 1920, 
deoided on 6th October, 1920, from the 
order of the Sub-J., Kistna at Ellore, in 
Sait No. 34 of 1918. 

ZCivil P.C, t 0* 21, Rr. 90 and 92—Execution 
sale—Confirmation—Suit to set aside sole on 
ground of fraui and irregularity—Suit dots not 
lie. 

Affcer aa exeoution sale has beta confirmed, a 
suit cannot be brought to set it aside, on the 
groaod of irregularity or fraud in the conduot 
of the sale. 93 Mid. 1076 Diet. [P, 121, 0. 2.] 

A. Bamachandra Aiyar and P. Soma • 
sundaram —for Appellant. 

P. Nagabhushanam, A. Krishnaswami 
Aiyar and M. Patanjali Sastri—tor Res¬ 
pondents. 


Abdur Rahim, J.:—This suit wai 
instituted in order to have an auotion sail 
held in execution of a deoree, of thi 
plaintiff’s property, set aside on the grounc 
of irregularity and fraud. The sale was 
held on the 20th Maroh, 1917. Tht 
present plaintiff, the judgment-debtor, ap¬ 
plied on the 25th April, 1917 under Ordei 
XXI, rale 90 of the Code of Civil Prooedare 
to set aside the sale on the very same 
grounds as are now raised in the plaint, 
The application was dismissed as it wae 
made after the expiry of the thirty daye 
allowed by law and we may point out that 
the aalo had been oonfirmed under O. XXI, 
rule 92 (1) on the day previous to the 
application. Then the plaintiff filed an 
appeal and the appellate Court remanded 
the application for fresh disposal on the 
ground that the Court had Inherent 
lorisdiction to set aside the eale eve' 

mi T 7 ° b fi he Da ' iod of Imitation 
and after the confirmation of the sale. 

The present suit was filed on the 27th 

August, 1917. t. e., daring the pendenoy 

of the appeal against the order dismissing 

JS, E"* application S 

The question arises whether the present 
jmt is maintainable. Order XXI, rule go 
<3) .Uta, th.tr B0 natowt ,,sM a .n 


order under this rule shall be brought by 
any person against whom suoh order is 
made.” Rule 90 provides for the question 
being decided by the Courb upon an 
application made to it for setting aside the 
sale if/the sale is vitiated by material 
irregularity or by fraud in publishing or 
conducting it. In this oase these are the 
very grounds for impeaohing the sale and 
the legislature has specially laid down 
that a sale oannot be impeaohed when onoo 
it has been confirmed on suoh grounds 
exoept in aooordanoe with the procedure 
provided by Order XXI, rule 90, and that 
no suit shall lie after the sale has been 
oonfirmed. 

The lower appellate Courb held that the 
suit was maintainable solely relying on 
some general observations of Mr. Justioe 
Sadasiva Aiyar in Payidanna v. Lakshni- 
narasanna (1) These observations, 
whatever might have been their application 
to the faots of the oase before the learned 
Judge, have no application to the present 
oase, inasmuoh as the plaintiff had a dear 
remedy under rule 90 and failed to avail 
himself of it during the time allowed by 
law, so that the sale became absolute 
under rule 92. The policy of the legislature 
is quite obvious that all questions of this 
character should be deoided by the 
executing Court and nob by a separate suit. 

The judgment of the Subordinate Judge 
should be set aside and thab of the District 
Munsif restored with costs here and in the 
Court below. 


.. . _ - & .vv. 

It is quite dear to my mind that the 
lower appellate Court is wrong in holding 
that a suit lies in the present oase. The 
matter is dearly oonduded by the words of 
Order XXI, rule 92 (3). The lower appellate 
Uourt, however, has oonsidered itself bound 
by cortain observations of Sadasiva Aiyar, J. 
\T f ayt f anna Lakshminarasanna (1). 
Not only do I think those observations 
have no application to the present ease, as 

k 8l f by tha lower appellate 

InZi' A h u 60P801 106110 l0arn °a 

6 u y8 f Suite unable bo agree 
with him when he sayB that in a oase 
under Order XXI, rule 90, "the Oourb with¬ 
out setting aside, the sale oan give an 

ftS"- £ th0 aoarb aaotion-purohaser 
to reopnvey the .proper ty tp the judgment? 

(l ) (19 JJ) ^8 Mad. 1076-29 1 . 0 . 8U-98 W.fc.J. 
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debtor.” If the* learned Judge meant, 
that relief can be afforded in exeoution to 
the judgment-debtor outside the provisions 
of the Code of Civil Procedure, I am unable, 
with respeot, to follow him. The learned 
Judge also observed that " the hands of 
Courts of Justice are not tied in these 
matters simply beoause, to support the 
grant of a particular appropriate relief, no 
exact precedent could be quoted.” By that 
I assume the learned Judge to mean that 
reliefs can be granted in certain cases 
although suoh reliefs may not be afforded 
by any provision of law, or by the practioe 
of the Courts. If that be the meaning of the 
learned Judge, I respectfully but emphati¬ 
cally dissent from it. 

[ agree with my learned brother as to 
the order to be made in this oase. 

Order set aside. 


•A.I.R. 1921 Madras 122. 

Spencer and Odgers, jj. 

Kunhiprambath Parkum Runhi Koranath 
Chandu —Plaintiff-Appellant 

v. 

Antholi ThoovakunnonRamunni-- Defend* 
ant-Respondent. 

Seoond Appeal No, 1618 of 1919, decid¬ 
ed on 21st July 1920, from the deoree of 
the Dist. J., North Malabar, in Suit 
No. 800 of 1917. 

(a) Negotiable Instruments Act, S. 16 —Mere 
acknowledgment of payment is neither endorsement 
nor assignment. 

An acknowledgment of the payment signed by 
one of the alternative payees is neither an endorse¬ 
ment in full, nor an endorsement in blank and 
it oannot be treated as effecting an assignment of 
aotionable olaime under S. 130, Transfer of Pro¬ 
perty Aot beoause there are absolutely no words of 
transfer. [P, 112, C. 1 ; P. 123, C. 1.] 

•(b) Negotiable Instruments Aot (1881)— Alter¬ 
native payees were nit recognised till amendment 
by Act V of 1914. 

Joint payees were reoognised oven before the 
amendment in 1914 of the Negotiable Instruments 
Aot of 1891, but not payees in the alternative. 
[P. 123, 0.1.] 

Mir Zynuddin —for Appellant. 

G. Madhavan Nair —for Respondent. 

Spencer, J.:—I feel no hesitation in 
holding that there was no valid endorse¬ 
ment contained in Ex. A-2. This purports 
I to be an acknowledgment of the payment 
I of Rs. 631 and odd and is signed by 


Ampu, who is one of the three alternative 
payees, under Ex. A. This is not either 
an endorsement in full, or an endorse¬ 
ment in blank, as defined in seotion 16 of 
the Negotiable Instruments Aot. It is 
not the former, as there is no direction to 
pay the amount in the instrument to a 
specified person and it is not the latter, as 
it does not oonsist only of the signature of 
the indorser’s name. 

The District Judge dismissed the suit 
for another reason also. He held that 
Ex. A was not a Negotiable Instrument, ae 
it was exeouted, before the passing of Aot 
V of 1914. That Aot in its preamble, 
declared that it was expedient to amend, 
the Aot of 1881, so as to remove doubts, 
as to the validity of the making and 
endorsing of Negotiable Instruments in 
certain forms. These words might lead to 
the supposition that the law was really 
the same before the Aot was passed and 
all that was needed was to remove 
uncertainty, as to the validity of the 
Negotiable Instruments drawn in favour 
of joint payees, or alternative payees. But 
in fact it does not appear that Negotiable 
Instruments drawn in favour of alterna¬ 
tive payees would have been treated as 
valid, if a oase of one of them had oome 
before an Indian Court before 1914 and an 
authoritative ruling obtained. 

In England, it was held, so long ago 
as 1819, that a note whereby the maker 
promised to pay a speoified sum to A or to 
B and C was not a valid promissory note, 
under the Statute of Anne. See Blancken - 
hagen v. Blundell (1). 

It was not till the Bill of Exohange Aot 
of 1882 was introduced that a bill was 
allowed to be made payable in the alter¬ 
native, to oce of two, or one, or some of 
several payees. Chalmers in his com¬ 
mentary of seotion 7 (2) of that Aot observes 
that this sub-seotion materially altered 
the previous law. , 

Thus when the Negotiable Instruments 
Aot of 1881 was passed in India, the 
English Law did not reoognize alternative 
payees. 

When the Indian Aot was enaoted it 
may be taken to have embodied the law 
prevailing in England at the time, when ■ 
it defined in seotion 4a" promissory 
note” as an instrument in writing contain¬ 
ing an unconditional undertaking to pay a 


(1) 2 B.& Aid. 417. 
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oertain sum of money only to, or to the 
order of a certain person, or to the bearer 
of an instrument. 

The omission to inolude a provision 
resembling section 7 (2) of the English 
Aob was not rectified till 1914. 

Joint payees were recognised even before 
the amendment of the Negotiable 
Instruments Aot of 1881. (See seotion 51 
of that Aot and Muhammad Khumarali 
v. Ranga Rao (2) but not payees in the 
alternative. I oonsider therefore that the 
Distriot Judge was justified in his refusal 
to treat Ex. A as a Negotiable Instrument. 

The appellant’s oounselrelies on Mulhar 
Sahib Maraikar v. Kadir Sahib Maraikar 
(3) and argues that the endorsement in 
Ex. A-2 may be upheld, as effecting an 
assignment of an aotionable, claim under 
seotion 130 of the Transfer of Property 
Aot. The objection to so doing is the com¬ 
plete absence of operative words of transfer. 
The Sooond Appeal fails and is dis¬ 
missed with oosts. 


only to, or to the order of a certain person— 
a certain person is an ascertained person 
and ib was held, as long ago as 1819, in the 
leading case aiBlanckenhagenv.BlundelUX) 
that a note wherein the maker promis¬ 
ed to pay to A, or to B and C, is not a 
promissory note within the statute of Anne 
and that an action oould not be maintained 
upon ib. 

It therefore seems to me that the docu¬ 
ment sued on is not a Negotiable Instru¬ 
ment, within the meaning of the Negotiable 
Instruments Aob, 1882, as it was made 
before 1914, I am inoliued to think thab 
Mr.MadhavanNair is also rightinbisBeoond 
contention, *. e., that the so-called endorse¬ 
ment (Ex. A-2) does not fall within the 
provisions of seotion 16 of the Negotiable 
Instruments Aot. Seotion 15 of the Aob 
defines an endorsement as " When the 
maker or bolder of a Negotiable instrument 
signs the same, otherwise than as suoh 
maker, for the purpose of negotiation on 
the baok or faoe thereof eto.” 


O tigers, J.:—Mr. Madbavan Nair, oounsel 
for the respondent, oontends thab the Aob 
of 1914 (V of 1914) is not rebrospeotive 
and therefore that if the date of axeoution 
of the promissory note in question is nob 
subsequent to the Acb (which is admitted) 
it musb fall within the previously existing 
law. Now the Negotiable Instruments 
Aob oame into force on 1st Maroh, 1882 
a ° d Ww English 8tatute (45 and 46, Viob., 
Gh. 61) of 1882 oame into foroe on 18th 
August, 1882. The latter contains in seo¬ 
tion 7(21 a provision that a bill may be made 
payable to two or more payees jointly, 
or ib may be made payable in the 
alternative to -one of two or one 
of some of several payees. Bub this 
provisum was not incorporated by 
be Legislature into the Indian Law, bill 

Ilibhrttsi 19 , u and th6re 8eems n ° 

authonty for saying thab ib was inoorpora- 
ted into the Indian Law by any Judioial 
deoision bebween 1882 and 1914. There 
18 no doubt thab the Aob of 1914 is an 
amending Act. It distinctly says thab 
b is (seotion 1) and does nob Bay thab ib 
ia only declaratory of the existing law 

i s Bo ArA oUhe Nagotubie i “'™ ; 

®? 4 f a ‘ defines a promissory note 

nnfert a? th ? 616 00nl!ainB ftn unconditional 
undertaking ^ pay a c ertain sum of money 

(3) (1801) 24 Mad. 654. ' i 

(8) (1906) 28 Mad. 641 - lfi M.L.J. 884, 


seotion lb sets out the diueronb sorts 
of indorsements, e. g., ‘‘in blank ” and “in 
full." Here in Ex. A-2 all we have is an 
aoknowledgmenbofthereoeipbof Rs. 631-6-5 
“being the principal and interest, under this 
promissory note”, signed by one of the alter¬ 
native payees of the suit note. There Is 
nothing bo show that the money was nob 
reoeived, Jon aooount of the maker ; at any 
rate, it appears dearly not to be Buoh an 
endorsement as would fall within section 15 
and seotion 16 of the Aob. This is quite 
apart from the question as to whether one 
of several alternative payees under the Aob 
of 1914 oould validly endorse, a question 
whioh in faoe of my finding as to the 
invalidity of Ex. A as a promissory note 
does not arise in the present oass. On the 
point as to whether Ex. A-2 oan be a trans¬ 
fer of an aotionable olaim under seo¬ 
tion 130 of the Transfer of Property Aob, 
several oases have been referred to. It is 
dear that Ex. A-2 contains no words of 
assignment as suoh. In Muhammad Rhu- 
mar ah v. Runga Rao (2) it was held thab 
though there oould nob be an endorsement by 
one joint payee tolanobher, yet the endorse¬ 
ment might be relied on, as evidenoe of 
an assignment by way of release in favour of 

SVj d /™ 8e /. e «;,.f n , 4h84 08801 waa expressly 
stated (P. 656) thab thesuib was maintain- 

awe, by reason of the other joint payee- 

beving tran sferred his interest therein to 

mm. 'IMurther would appear that in this- 
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case the endorsement wasin bheshape of an 
order or request to the maker to pay the 
amount of the note to the endorsee, though 
this is not olear from the report. In any 
oa8eit seems no authority for the present 
case, which is that of a receipt by one of 
the payees and signed by him. 

As laid down in Muthar Saheb Maraikar 
v. Radir Saheb Maraikar (3), endorsement 
is not the only mode by which negotiable 
instruments may be assigned ; but the 
difficulty in the present oase is that there 
are no words of assignment, or any 
expression of intention to transfer theright 
of Ampu to the plaintiff. A direction in 
writing to pay the amount due on an 
instrument endorsed on such instrument by 
the payee thereof, coupled with the delivery 
of the instrument so endorsed, to the person 
to whom payment i3 direoted, is an assign¬ 
ment within section 130 of the Transfer 
of Property Act. This was laid down 
in Ramalyen v. Venkatachellam Patter (4). 
Thera is no such direction to pay here. 
Theso are the oases relied on by Mr. Mir 
Zynuddiu, Counsel for the appellant and as 
already stated, they do not in my opinion 
bear upon this oase. I therefore agree with 
the learned Distriot Judge that Ex. A-2 does 
not constitute a valid assignment under sec¬ 
tion 130 of the Transfer of Property Aot. 

I agree with my learned brother and 
would dismiss this Seoond Appeal with 
costs. 

Appeal dismissed. 


(4) (1907) 30 M»d. 75=16 M.L.J. 554- 
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ACCOR RAHIM AND S.ADA31VA AlYAR, JJ. 

Saminatha Pillai and another —Petition¬ 
ers 

v. 

Rajagopala Mudaliar and another —Res¬ 
pondents. 

Civil Revision Petitions Nos. 81 and 267 
of 1920, deoided on 18th Ootober 1920, from 
the order of the Dist. Munsif, Poonamallee, 
dated 3rd December, 1919, in C.M.P. 
No. 1354 of 1919. 

Civil P.C ,0. 1.B. 11 amflO. XXII, R. 3-Limit¬ 
ation Act, Arts. 181 and 176 —8uit by trustee im¬ 
pleading co-trustee as a party defendant—Plaintiff 
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dying during suit—Co-trustee can conduct suit— 
Limitation Act, Art. 181 applies- 
Where a suit is brought on behalf of a trust by 
a trustee impleading his co-trustee as a party 
defendant, and where the plaintiff dies, the suit 
can be continued by the latter. O. 23. R. 3 does 
not apply. Art. 181 and not Art, 176 applies to a 
petition for such transposition, [P. 124, C. 2.] 

S. Krishnamachariar —for Petitioners. 

C. Venkatasubbaramaiah, V. Krishnama¬ 
chariar and T. Nallasivam Pillai—tor Res- 
pondants. 

Judgment:—This suit was brought 
by the plaintiff who alleged that he and 
Rajagopal Mudali were trustees of the 
property in dispute. The plaintiff died, and 
the question now before ns is whether 
Rajagopal Mudali was rightly allowed by 
the Distriot Munsif tooonducbthe suit as 
plaintiff, by transferring him from the list 
of defendants to the position of a plaintiff. 
Order 22, rule 3 does not in terms apply but 
there can be no question here that the 
right to sue was jointly in the plaintiff and 
the petitioner in the lower Court. On the 
death of the plaintiff that right vested in 
the petitioner in the lower Court, and he is 
entitled to oonduob the suit. As Rule 3 of 
Order 22, does not apply, it oannot be said 
to have abated withinithe meaning of that 
rule. Art. 176 of the Limitation Aot would 
not apply but the artiole that would be ap¬ 
plicable is Art. 181. The contingency suoh 
as happened in this suit is not expressly 
and specifically dealt with, by the Code of 
Civil Procedure. There oan be no doubt 
that the Court has the power of 
transposing the defendant a9 the plaintiff, 
in the ciroumstancesldisolosed in this oase. 
Order l.Rule 11, gives general power to the 
Court to give the oonduob of the suit to 
such persons as it deems proper, and the 
present case would be eminently a fit oase 
for the exeroise of that power. We therefore 
dismi33 both the Revision Petitions with 
costs. 

Petitions dismissed. 
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Wallis, g.j., and Sadasiva Aiyar, j. 

Rajah Rajeswara Dorai— Plaintiff- 

Appellant 

v. 

S. Poonuswami Tevar and another— 
Defendants-Besponden ts. 

Appeal No. 143 of 1918, deoided on 
20th Ootober, 1920, from the daoree of the 
Temporary Sab-J., Ramnad at Madura in 
Original Suit No. 9 of 1917. 

‘Limitation Act, 8, 10-Money paid by trustee 
to creditor in breach ot trust—Creditor receiving 
with knowledge of breach—8uit to recover from 
creditor—8. 10 dote not apply. 

S. 10 doeB not apply to obligations in the nature 
ot trusts under Chapter 9 oltbe Trusts Aot. Where 
money is paid by a tcnstee in breaoh of the trnBt to 
oreditors who reoeive it with the knowledge of the 
breaoh ot trust, a sail by benefioiary to recover the 
money from the orcditor does not fall under B. 10. 
The oaose ot aotion arises on the date ot the pay¬ 
ment, It the benefioiary is a minor at the time, 
he oan rely on 8, 6 ot the Limitation Aot, bat, 
there will be no fresh oaase ot aotion on his attain¬ 
ing majority. Soar v. Athtoell, (1893) 3 Q.B. 390 
Bet. [P. 136,0.1.] 

K. Srinivasa diyangar, S. Srinivasa 
diyangar and S. Sundararaja diyangar — 
for Appellant. 

A. Krishnaswami Aiyar and M. Patanjali 
Sastri—tor Respondents. 

Judgment:—This is an appeal from 
theTemporary SubordinateOourtof Madura 
dismissing as barred by limitation, the suit 
instituted in 1916, by the plaintiff, the 
present Raj ah of Ramnad, to recover from 
the defendants aertain payments made by 
the trustee of the estate, under a trust 
oreated by the Rajah's father between the 
years 1898 to 1902, by way of interest on 
a mortgage of part of the estate, oreated 
by the trustee in favour of the 1st defend¬ 
ant, a transaction which may be taken 
to have been a breaoh of trust by the 
trustee, of wbiob the 1st defendant had 
notioe. It is said to follow thab the pay¬ 
ment by the trustee of interest on the 
mortgage was also a breaoh of trust and 
that the first defendant having taken these 
payments with knowledge of the breaoh 
of trust, the suit is hot barred by limitation 
as it comes within the provisions of 
seotion, ip pf the Limitation Aot. The 
marnear tAdqpoata. General, ^oibed several 

English-aaskBotaf. show that the barTof 
limitation would nob be allied in a fiimilWr 


oase in England, but, in our opinion, those 
deoisions have no application in this court. 
In matters of equitable jurisdiction (such 
as trusts) English Courts have never regard¬ 
ed themselves as bound by the statutes of 
limitation, and as regards trusts, have 
refused to allow limitation bo be pleaded 
as regards breaches of express trusts, whilst 
following the analogy of the statute as 
regards constructive trusts. The applica¬ 
tion of this rule has been discussed by 
Lord Justioe Bowen in his well-known 
judgment in Soar v. Ashwell (1), where he 
distinguishes between express and con- 
struotive trusts in the following passage : 

" An express trust oan only arise between the 
cestui gue trust and his trustee. A constructive 
trust is one whioh arises when a stranger to a 
trust already constituted is held by the court to 
be bound in good taith and in oonsoienoe by the 
trust in oooBeqaenoe ot his oonduot and behavi¬ 
our, Suob oonduot and behaviour tbo oourt 
oonstruea as involving him in the duties and 
responsibilities ol a trustee, although but tor 
suoh oonduot and behaviour he would be a 
stranger to the trust. A constructive trust is 
theretore, ae has beeu said ,' a trust to bo made 
out by oiroumstanoes’ ”, 


Here it may be observed that in our own 
Trusts Aot constructive trusts are 
not treated as trusts, bub in a 
supplemental ohapter as " obligations in 
the nature of trusts.” The learned Lord 
Justice goes on to show that the English 
Courts have refused to apply the bar of 
limitation on the analogy of the statute in 
oertain oases whioh appear to come within 
his definition of constructive trusts and 
this is the olass of oases on whioh the 
learned Advooate General relied. That was 
a matter well within their powers but in 
this oounbry we are bound by the provisions 
of section 10 of the Limitation Aot, whioh 
though founded no doubt on the equitable 
rule as to express trusts already oited, does 
not refer in terms to express trusts except 
in the marginal note, but provides that "no 
suit against a person in whom property 
has beoome vested in trust for any speoifia 
purpose, or against his legal representa¬ 
tives or assigns not being assigns for 
valuable consideration," " shall be barred 
by any length of time". It is in my opinion 
impossible to hold that the payments whioh 
in this oase were made by the trustee of 
the estate for interest due to the defendant 
as mortgagee u nder a mortgage of estate 

a* ■ 
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properly created by the trustee beoame 
vested in the mortgagee on trust speoifioally 
for tbe beneficiaries of the trust of whioh 
the mortgagor was trustee. That was not 
the intention of either party to the transac¬ 
tion. On the contrary the payments were 
made as lawful debts due to the mortgagee 
and at the most he oculd only have in¬ 
curred with regard to them obligations in 
the nature of a trust under Chapter IX of 
the Indian Trusts Act. Section 10 has as 
already pointed no application to such a 
oase. It has also been contended that the 
present plaintiff, as beneficiary under the 
trust deed, aoquired a fresh cause of action 
on attaining majority. We are unable to 
aooept this contention. The causes of 
aobion, if any, aoorued to the plaintiff on- 
the dates of the payments and after attain¬ 
ing majority he was bound to sue within 
the time limited by section 6. The appeal 
fails and is dismissed with costs. 

Appeal dismissed . 


* A.I.R. 1921 Madras 126. 

Oldfield and Seshagiri Aiyar, jj. 

N. Viswanatha Sastri— Appellant 

v. 

Sitalakshmi Ammal and others —Respon¬ 
dents, 

Appeal No. 147 of 1919, decided on 
25th March, 1920, from the order of the 
Sub-J., Mayavaram, in E.P.R. No. 36 of 
1918. 

(a) Civil P.C., (1908), 0. 34, rr, 4 and 6— 
Transfer of Properly Act , Ss. 88 and 89 — 0.34, 
rr. 4 and 5 have no retrospective effect . 

Tbe petitioner obtained a decree in the form 
authorised by 8. 88, Transfer of Property Aot, on 
95th September, 1907, time being allowed for pay¬ 
ment until 95th Maroh, 1908. There was an appeal 
to the High Court whioh ended entirely in his 
favour on 23rd February, 1911, no further exten¬ 
sion of tlmo being givon ; and the next proceeding 
was taken on 20th February, 1914, by an execution 
petition headed as presented under 0. 21. r. 11, In 
it, sale of the property was asked for and also 
the passing of the final deoree; and the latter 
relief was also asked for separately on 20th Maroh, 
1914, because tbe ^Court had returned the petition 
for information as to why a separate petition 
for suoh a decree should not be filed. The 
petition of 20th February, 1914, was however 
dismissed on 1st August, 1914, for failure to pay 
batta. On 3rd Maroh, 1915, the fourth respondent 
■ purchaser of the equity of redemption in 
Che lower Court, reported that he had paid Re. 6000 
owarde the debt, applied to have satisfaction enter¬ 


ed to that extent and asked that he might 
have notioe of any future application by ihe 
decree-holder. The present application for an 
order absolute and for realisation of the amount 
dae by sale was filed on 16th January 1918, 

Held , that a3 the fourth respondent's applica¬ 
tion to enter satisfaction amounted to an acknow¬ 
ledgment under Q. 19 of the Limitation Aot, tbe 
present application wa3 in time. The fourth 
respondent’s application to enter satisfaction was 
made at a time when there wag an exooutable 
deoree. The Transfer of Property Aot applied 
entirely and not Civil P. 0., O. 34, Henoe there 
was no neoessity for applying for a final deoree 
within 3 years from the date fixed for payment, 
oi*., 25th Maroh, 1S08, The starting point of 
limitation for exeoution was the date of the 
appellate decree, 23-2-1911, and the right was 
prolonged by tbe petition of 20th February 1914 
until 20th February. 1917. No inference as to 
estoppel, oould bs made from the faofc that at the 
suggestion of the Court a separate application for 
final deoree was made on 20th Maroh 1914, 
because the opposite party did not change hie 
position on the faith of the petitioner’s oonduot 
and no question of res judicata arose beoause the 
Court gave no judioial deoision as to the enact¬ 
ment under whioh the proceedings were taken, 
[P. 127. 0. 1.] 

(b) Interpretation of statutes — Retrospective 
effect as regards vested rights should not be eonti • 
nued unless plainly expressed—Postponement of 
applioation of Act does not indicato its retrospec¬ 
tive operation . 

Per Oldfield , J.—It is a fundamental rule, when 
vested rights are in question, that no statate 
shall be oonstmed, so as to have a retrospective 
operation, unless suoh a construction is required 
plainly by its language. Mere implications 
oannot fulfil this requirement. Also the postpone¬ 
ment of the operation of a statute oannot 
be recognised as showing that tbe enact, 
ment ie to be retrospective in its ofleots- 
It would bo unsafe in the extreme to 
attempt inforenoe from suoh data as to the 
intention of the legislature and to estimate the 
probability that a particular interval did or did not 
involve a general intention to give retrospective 
effcot in all, or any particular olaaaes of cases. 
[P. 128, C. 2] 

• (o) CitiJ P. 0„ 8. 11 —Mere suggestion by 
Court complied with by party is not res judicata. 

The mere compliance with a suggestion of the 
Court to take a proceeding contemplated by a 
oertain enactment is not res judicata on the ques¬ 
tion as to whether that particular enactment 
applies to tbe oa3e, where there is no judioial deci¬ 
sion on the point, [P. 128, 0. 1] 

(d) Evidence Act, 8. 115 —Noehangs of posifiow 
caused—No estoppel arises . 

The doing of anything will not amount to estop¬ 
pel when it has not led the other party to ohange 
his position. [P. 128, 0. l.J 

• (e) Limitation Act, 8. 19 —Application for 
entering satisfaction of decree pro tanto can come 
under 8. 19, 

An acknowledgment of liability made in an 
application to enter satisfaction pro tanto of a 
deoree is sufficient acknowledgment under S* 19. 
[P, 129, Os, 1 & 3] 
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petition of 20th February 1914, was 
however dismissed on 1st August, 1914, 
for failure to pay batta. On 3rd Maroh 
1915, the fourth respondent in the 
lower Court reported that he had paid 
Rs. 8,000 towards the debt, alleging 
that he did so in accordance with a 
direction given to discharge it, when he 
purchased the mortgaged property in 1907 f 
applied to have satisfaction entered to ' 
that extent and asked that he might have 
notice of any future application by the 
decree-holder. The present application 
for an order absolute and for realisation of 
the amount due by sale was filed on 16tb 
January, 1918. The question is whether 
it is in time. 

It was presented as being so with 
reference statedly to the payment of 
Rs. 8,000 and section 19, Limitation Aot; 
and I return to that contention. But the 
main difficulties are those, with which the 
lower Court has dealt; and, if they are 
insuperable, the oonsequenoe will be that 
the petitioner allowed the proceedings to 
terminate before the application in oonneo- 
tion with 4th respondent’s payment and 
his right to continue them could’ not be 
prolonged or revived by it. Under the 
Transfer of Property Aot, whioh was in 
force, when petitioner’s suit was tried and 
his deoree was obtained, proceedings after 
such a deoree, including the obtaining of 
the order absolute, referred to in sec¬ 
tion 89, would be proceedings in execution 
subject to Art. 182, Soh. I, Limitation 
Aot, whioh could be taken for 12 years, if 
applications were made at intervals of not 
more than three, this being the Law as 
enunciated in this Court’s reoent deoision 
Md. Hussain v. Abdul Karim (1), on 
consideration of the judgments of the 
Judioial Committee therein referred to. 
If the proceedings, as petitioner contends 
were throughout under the Transfer of' 
Property Aot, and in execution, there is no 
doubt that there was still an executable 
deoree on 3rd March, 1915, when 4th 
respondent reported his payment; beoause 
the Petitioner’s right to exeoute arose 

182 °5 ? 3r ? Fabraary - 1911 . the 

l«^-A f Kt h Si aPPe « 6 \, deoree * and waa dk>- 
longed by his application on 20th February 

1914, until 20th February, 19 17 . This 

however 1 b disputed, because on lsb 

anuary, 1909, whilst the’appeal was pend- 


(/) Civil P. O., O. 84-2\ P. Act, 8. 89- 
Dale o / decree and date fixed for payment both 
before the decree—T. P. Act applies. 

Whore the date of the deoree as well as the date 
fixed for payment were before the O. P. Code oame 
into foroe. it is only the T. P. Aot that applies. 
The right to apply in a particular manner which 
the party possessed under the T. P« Aot, is not 
taken away by the mere fact that the deoree is pat 
into exeoation -after the Code had oome into 
foroe. Also the faot that the very first attempt to 
exeonte the deoree is made nnder the Code, does 
not make the Code applicable instead of the T. 
P. Aot. 

The exeoatability of a deoree is to be judged 
•with reference to the first Court's deoree and not 
with referenoe to the deoree of the appellate Court. 
Therefore it is the law whioh was in foroe when 
the first Court's deoree was passed that governs 
its exeoatability. [P. 130, O. 2 \ P. 131, 0. 1.] 

(?) Limitation Act, Art. 183 (3)—Scope. 

The starting point for limitation is the date of 
the appellate deoree. [P. 131, 0. 2.] 

# (h) Civil P,C, 9 8. 146— Purchaser during suit 
•#fl» be proceeded against in execution, 

Per 8eshagiri Aiyar , /.—A purohaser pendente 
lite is affected by the proceedings oommenoed 
against the party on reoord and suoh proceedings 
oan be oontinued against the purohaser, [P, 132, 
0. 1.] 

(4) Limitation Act, a. 20-Applicability, 

Per 8eshagiri Aiyar, J. Payment by or by the 
authority of a judgment-debtor is oovered by 
8, 20. [P, 132, 0. 1.] 

(j) Civil P.O., 8. 161 —Repeal o/ vailed rights 
Is no! implied. 

The express laving of pending righte of appeal 
floee not imply the repeal of other vested rights. 
Tho application of (he maxim " txpreuio unius 
•«sl exelutts altenas ” is unsafe in auoh oases. 

T. B. Venkatarama Sastriar ana S.Pan- 
■chapagesa Sastriar— for Appellant 

S. Muthia Mudaliar and C. S. Seshagiri 
oastrtar —for Beapondente. 

.. 9 ld f eld > J :—The appellant petitioner, 
obtained a deoree in the form authorised 

oLw 0 o IOn 88, Tran0fer of Property Aot on 
35th September 1907, time being allowed 
for paymenb until 26th Maroh, 1908. There 

i" a ? peal ‘his Court which ended 
entirely in his favour on 23rd February, 

S 1 ’, D0 Mher extension of time being 
\ and ‘he next proceeding was taken 

as Trr' i9u ' ty 

petition headed as presented under 0. 21. 
r. u. In lb, sale of the property was asked 
ft Passing of the finaf decree ; 
Mdtee Utter wlief was also asked foi? 

inform??. M. returned the petition for 

why • “Wate petition 
or such a decree should not be filed. The 


{« <1916) 89 lfad, 844.89 , lC( w 
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ing, seotiona 88 and 89 of the Transfer of 
Property Aob, were repealed and Order 34 
of the present Civil Procedure Code, 
came into force. Under rules 4 and 5 
of that order the state of execution, 
at which Art. 182 can be applied, is 
reaohed only when a final decree has 
been obtained under the latter and the 
limitation period for an application to 
obtain suoh a deoree is under Act. 181 
three years from the date, on which the 
period allowed for payment expired. If, 
as the lower Court has held the oode 
procedure beoame applicable to the oase, 
the three years were exhausted on 25tb 
March 1911, sinoe no period for payment 
as fixed in the appellate decree ever oame 
or could come into existence. 

Some arguments were addressed to us 
for respondent to show that the original 
deoree was superseded by the deoree in 
appeal, the assumption being that, as the 
latter was passed after the repeal of the 
Transfer of Property Aot, it must be 
regarded as having been passed under the 
Civil Procedure Oode and as subjeot to 
the Order 34, prooedure and the application 
of Art. 181. I do not enter on those con¬ 
siderations, beoause that assumption seems 
to me unsound, the oorreot principle being 
that as a right had already been aoquired 
by the petitioner under the repealed 
Aot and more than mere prooedure 
was in question, he was entitled to a 
continuance of the proceeding, both in 
appeal and execution, as though the 
repealing Act had not been passed. That 
suoh a right had been acquired on 25th 
March, 1908, when the period for payment 
elapsed, in the shape of competence to 
proceed immediately in execution, instead 
of doing so only after the final deoree, 
neoeasaryundertheCodehad been obtained, 
is, I think, clear with reference to Md. 
Hussain v. Abdul Karim (1), already referred 
to; and the suggestion made to us that 
petitioner in any degree compromised bis 
right or submitted to a denial of it by his 
abortive request for a final deoree, when 
the Court a9 already stated, returned his 
application on 20th February 1914 must 
be rejected. For, no estoppel oould arise 
from conduct, on which his opponent did 
not change his position, and no res judicata 
as to the enactment, under which the 
proceedings wore taking plaoe, when the 
Court gave no judioial deoision and it is 
not dear that it in its implied suggestion 


or petitioner in his oomplianoe therewith 
drew any distinction between a final deoree 
and an order absolute. 

The principle above referred to was 
stated in a deoision, to whioh I was a 
party. Thirumalaisami Naidu v. Sub- 
ramanian Chettiar (2), with reference to 
seotion 6 of Aot X of 1897 and Colonial 
'Sugar Refining Company v. Irving (3), and 
it has not been shown that it is on any 
ground inapplicable to the facts before us. 
It is the basis of the judgments in Kamsila 
v. Ishur Singh (4>, and in Kista Bhar v. 
SreemathiBhanamayi Debia (5), whioh was 
followed by this Court in Singaravelu v. San- 
thanaKrishna (6), that deoision again being 
followed in Natesa Udayan v. Annasami 
Udayan (7), although Bisseswar Sonamat 
v. Jaswalal Lai (8), relied on here by 
respondent was oited. In the last men¬ 
tioned oase Jenkins, C. J., doubted the 
oorreotne9s of Kamsila v. Ishur Singh (4), 
and held no doubt in connection with 
seotion 48 but without qualification 
expressed, that the Code of 1908 oame 
into foroe subjeot to no general saving 
of existing rights with reference to 
the 'express provision for the saving of 
existing rights of appeal, the interval 
between the date of its enaotment and that 
fixed by Seotion 1 for its operation, and 
the admission of the party's vakil that he 
was applying under it. The last ground 
of decision is not available in the present 
oase, and with all respeot adequaoy of the 
others may be doubted. 

To deal with them ' generally, it 
is a fundamental rule, when vested 
rights are, as here in question, that no 
statute shall be construed, so as to have 
retrospective operation, unless suoh a 
oonstruotion is required plainly by its 
language; Maxwell on Interpretation of 
Statutes 3rd Edition, pages 298-299 ; and is 
is not possible to hold that the mere 
implications relied on fulfil this require¬ 
ment. No doubt there is in seotion 154 an 
express saving of pending rights of appeal. 
But the application of the m°.xim‘'Expressio 
Unius est cxclusio alterius" is with al l 

(3) (19171 40 Mad. 1009 = 45 I.C. 109. 

(3) (1905) A.C. 369 = 93 L.T. 738 = 74 L.J, P.0. 

77 = 31 T.L.R. 613. . 

(4) (1910) 33 All. 499 = 6 I C. 188 = 7 A.L.J. 420. 

(6) (1915) 19 O.W.N- 470 = 39 I.C. 120. 

(6) (1916) M.W.N. 643 = 31 I.O. 9. 

(7) (1916) 3 L.W, 468 = 34 I.O. 766. 

(8) (1913) 40 Oal. 704 = 19 1.0.391=17 O.W.Nr 

622. 
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deference unsafe in suoh oases. Hollwo, 
March & Co. v. Court of Wards (9) and 
Shrewsbury v. Scott (10) And as regards 
the seoondconsideration above referred to it 
hasDOt been shown that the postponement 
of the operation of a statute has been 
reoogoieed by any oourse of authority as 
relevant in this oonneotion, It would, it 
seems to me, be unsafe in the extreme to 
attempt inferenoe from suoh data as to the 
intention of the legislature aDd to estimate 
the probability that a partioular interval 
did or did not involve a general intention 
to give retrospeotive effeot in all, or any 
partioular olasses of oases. For in a oase 
suoh as that before us, the six months 
allowed, even if it were not, as it probably 
would be reduced by four by the interven¬ 
tion of the vaoation, might easily be too 
little for the completion of oonteBted sale 
proceedings; and it is useless to reply 
that six months would afford reasonable 
time for all that would be necessary is the 
making of an application; beoause, no 
exeoution being possible after the date of the 
ohange in the law, it would be neoessary 
that the proceedings should be completed, 
not merely initiated, before that date 
arrived. It is not possible to assume that 
the legislature had in mind the praotioal 
difficulties and looal considerations, wbioh 
would arise. I would therefore follow the 
general rule above referred to and the 
oourse of authority in this Court and hold 
that the proceedings throughout were 
regulated by the Transfer of Property Aot 
and that the petitioner was entitled to 
exeoution until the 20th February, 1917 
and therefore on the 23rd August, 1915, 
when the application by the 4th respondent 
next relied on was made. 


The purport of thatapplioation has alread 
bean given. The Lower Courts no doul 
have not referred to it. Bub on the vie 
they took, it was not neoessary for them 1 
do so; and it was relied on unambiguous! 
by petitioner as a starting point f< 
limitation m his petition. In paragraph 
1,2 and 4 of the application, the su 
properties are referred to as bound by tl 
deoree and 4bb respondent’s indebbednei 
and liability to the execution are aokno\ 
lodged, It is nob suggested that any fa 
oan be proved bo mitigate the efifeob of the 
statements; and there is therefore i 

(9) (1872) 4 p.o, 419^ - 
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reason for refusing at once to apply sec¬ 
tion 19 of the Limitation Act. 

The deoision of the Lower Court must 
therefore be set aside and the petition must 
be remanded for re-admission by the 
Subordinate Judge and disposed on its 
merits, the appeal being allowed. Costs as 
between 4th respondent and petitioner to 
date here and in the Lower Court will 
follow the result and be provided for in the 
order to be passed. As between the legal 
representative of the judgment-debtor and 
the appellant there will be no order as to 
costs. 

Seshagiri Aiyar, J.The deoree 
under exeoution was passed on the 25th 
September, 1907. The six months’ time 
fixed for payment expired on the 25th 
Maroh, 1908. An appeal was preferred 
against the deoree ; it waB dismissed on the 
23rd February, 1911. Au application for exe¬ 
oution was made to the Court of first instance 
on the 20th February, 1914, whioh claimed, 
among other reliefs, the passing of a final 
deoree. That Court returned the papers to 
the applicant as it wanted information 
whether a final deoree had been passed and 
if nob, under what provision of law the 
applicant was entitled bo apply for 
exeoution. A month later the application 
was represented along with an independent 
application for a final deoree. Both the ap¬ 
plications were rejeoted on the 1st August 
1914, because certain formalities were nob 
oomplied with. On the 3rd Maroh ,1915, 
the present 4th respondent who pur¬ 
chased bhe equity of redemption during 
the pendenoy of the suit paid a sum 
of Bs. 8,000 towards the deoree. He 
applied in August, 1915 for satisfaction 
being entered pro tanto and in that 
application stated thab, under his sale 
deed, he was directed to pay the deoree 
amount. Satisfaction was reoorded on the 
23rd August, 1915. The present application 
for exeoution was made on the 16bh 
January, 1918. 


»»u»iuiumu uuoge neid that it wa 
barred by limitation. Hence this appeal 
Mr. Venkabarama Sastriar for th 
appellant, contended that to the deore 
under exeoution, bhe provisions of Order 3 
of the Civil Procedure Code have n 

oJf > nion ? D ' fc J h n r9 iB BOmfl difference c 

opinion in this Courb when the deoree i 

Sir? 61 th ° T « nrf « Property Ac 
bat the time fixed for payment aoorne 

after the Civil Prooedure Code had oom 
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into force, whether the procedure provided 
by the Aot or the one provided by the Code 
ehould be followed. Bub there is no 
difference where the date of the decree as 
well as the date fixed for payment were be¬ 
fore the Code oame into force. Mr. Muthiab 
Mudaliarforthe respondent relied upon Bis- 
sestvar Seonamut v. Jossolal Chowdhury (81 
for the view that if 6xeoution is started 
after the Code, the Aot has no application. 
Although that deoision has not been 
followed by Oldfield andSadasiva Aiyar,JJ., 
in Natesa Uday an v. Annasami Udayan (7) 
still, having regard to the high authority 
of Sir Lawrence Jenkins, I shall examine 
it onoe again. 

In that oase, the question was whether 
the limitation provided by seotion 48 of the 
Civil Procedure Code, governs deorees 
passed under the Transfer of Property Aot. 
The learned Chief Justice first pointed out 
that as the application under the Act has 
been dismissed, the application after the 
Codeoannot be regarded as the continuation 
of bhe previous application. Then he 
proceeded tooonsider whether the limitation 
referred to in seotion 48 wa9 inapplicable 
to the deoree. He referred to the concession 
made before him that the application was 
under the Code. On that concession, he 
held that it was not permissible to a 6uitor 
applying under bhe Code, to get round 
seotion 48. If I may say so with respeob, 

I entirely aooepb this view. Some reasons 
have been given for the oonolusion whioh I 
see no necessity for canvassing. The 
oonolusion in no way supports the proposi¬ 
tion suggested by the learned Vakil for the 
respondent. The learned Chief Justioe 
did nob, as I understand him, say that 
there oannot be a vested right to apply 
under a repealed law, as there is for filing 
a suit or for preferring an appeal. The 
observationsof Lord Macnaghtenin Colonial 
Sugar Refining Co. v. Irving (3) are general 
and would apply equally to the right to 
apply as well as to the right to appeal. In 
Tirumalasami Naidu v. Subramanian 
Chettiar (2), it was held by this Court thab a 
right of suit was preserved notwithstanding 
a ohange in the law. In Kista Bar v. 
Srimati Bharamoji Sabia (5), whioh 
was deoided after Bisseswar Seonamvt v. 
Jossolal Chowdhury (8) ib was held that a 
vested right to apply was nob taken away 
by the passing of a new Aob. 

In my opinion therefore, bhe view taken 
in Madras that the right to apply in a 


particular manner whioh the party 
possessed under the Transfer of Property 
Aob, is not taken away by the mere faot 
that the deoree is put in to execution after 
the Code had oome into force is oorreot. 
Mr. Muthiah Mudaliar suggested another 
distinction namely, that, if the very first 
attempt to execute the deoree is made 
under the Code then it is the Code whioh 

regulates the procedure and not the Aob- 

and he argued that all the Madras decisions 
namely Hussain v. Karim (l), Natesa 
Udayan v. Annasami Udayan (7), Singara- 
velu Pillai v. Santanakrishna Mudaliar (6) 
excepting Subba Lakshmi Ammal v. 
Ramanujam Chetty ( 11 ) were not opposed 
to fhn oontentioD. I fail to see on what 
principle suoh differentiation oan be made. 
The real question is whebher the decree 
whioh was executable without obtaining a 
final deoree under the Act ohanges its 
charaoter when the Code ooraes into force; 
and whether as a result of it, parties are 
compelled to regard an executable deoree as 
a preliminary deoree. In my opinion euoh 
a oonolusion is not warranted by Order 34 
of the Code, I shall now proceed to 
discuss the other questions. 

The next question whioh was argued 
with great insistence on both sides was 
whether it is the date of the appellate 
deoree or that of the deoree of bhe first 
Court that ehould be taken into aooount in 
deciding whether the Aot governs the 
application or the Code. 

There are authorities for both the con¬ 
tentions ; but having regard to the reoent 
deoision of the Judioial Committee in 
Juscurn Boid v. Prithichand Lai (12) I do 
not think the earlier decisions need be 
disoussed very fully. In that oase, there 
was a considered pronounoemenb by the 
Privy Counoil. I do not agree in the least 
with the suggestion of Mr. Muthiah 
Mudaliar that ib was an obiter dictum. In 
the early portion, their Lordships say 
definitely that, although it is open bo 
question whether artiole 97 of tbo Limita¬ 
tion Aob is applioable, they would deoide 
the oase on the assumption that it was that 
arbiole that governed the oase. In the 
argument of Counsel, the question was 
distinctly raised whether the right to 
refund arose on the passing of the 

(11) (1918) 43 Mad. 62-36 M.L.J. 658 = 8 L.W. 

686-ie I.O. 398= (1918IM.W.N. 793.) 

(13) (1919) 46 Oal. 670 = 60 I.O. 444 = 46 I.A, 35 

(P.O.). 
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deoree of the Oourb of the first instance 
-or on the passing of the deoree of 
the appellate Court- Their Lordships point 
out whatever may be the view under other 
systems of law, in India, a deoree notwith¬ 
standing that there is an appeal, is 
enforceable; and it may be that a large 
number of Indian Cases will have to be 
reconsidered in the light of this judgment; 
but there oan bo no doubt that we oannob 
disregard the deoision as an obiter dictum. 
Moreover, if we turn to Order 20, R. 11 
of the Civil Procedure Code, it i'b dear that 
the decree of the Court to be executed is 
the deoree of the Court of the First 
instanoe. 01. (c) speaks of the date of the 
decree. 01. (<2i refers to the question 
whether any appeal has been preferred 
from the decree. These two olauses suggest 
that the decree under execution ia the 
deoree of the Court of First Instance. 

Similarly artiole. 162 of the Limitation 
Act by the language of ol. (2), impliedly 
suggests that it is the deoree of the first 
Court that is really put into execution 
although the starting point for limitation 
will be the date of the appellate deoree. I 
am therefore of opinion that on the 
ianguage of these two Aots and on the 
judgment of the Judioial Committee, the 
exeoutability of a deoree, is to be judged 
with referenoe to the first Court’s deoree 
and not with referenoe to the deoree of the 
I appellate Court. It follows therefore that 
it is the law whiob was in force when 
the first Court’s decree was passed that 
governs its exeoutability. 

I shall now refer to a few of the oases 
relied on for the contrary view. Abdul 
Majid v. Jowahir Lai (13) whioh is a 
judgment of the Privy Council does not 
affeot this question. There, the appeal 
to the Privy Counoil was withdrawn 
without further proseoution. Their 
Lordships held that on this withdrawal no 

order of the Counoil” was passed whioh 
would attract Art. 183 of the Limitation 
Aot. The inference sought to be drawn 
'from this judgment is wholly beside the 
Doint. Batuk Nath v. Munni Dei (14) is 
‘another deoision to the same effect. 
■Oholappa v. Bam Chandra (15) whioh 


< 18 > 860-23 1.0. 619-13 A 

■* I<) f Ut 384 " 38 I 0 - 644 - 41 

‘ <IC) 84 - 68 1.0. 187 - 81 


enunoiates that the liability of the surety 
oan be enforced within three years of the 
passing of the appellate deoree is in 
accordance with the view taken by the 
Judioial Committee, in Raghubar Singh 
v. Jai Indra Bahadur Singh (16) that 
the liability of the surety extends 
to the passing of the final deoree in the 
suit for whioh be stood surety. Sheosagar 
Singh v. Sitaram Singh (17) related to the 
question whether the finding of a Lower 
Court not oouourred in bv the appellate 
Oourt will operate as res judicata. It was 
pointed out that for the purpose of res 
judicata, the finding of the first Oourb 
must be deemed to have been superseded 
by the finding of the appellate Oourt. I 
fail to see how this affeots the present 
question. The same observations applv to 
Abdulla Ashgar Ali Khan v. Ganesh Dass 
(18). The decisions of this Court in Krish • 
nama Chariar v. Mangammal (19) in Mana - 
vikraman v. Unniappan (20' and on 
Arayil Kali Amma v. Sankaran Nambudri- 
pad (21) do nobdireotly deal with the point 
we have to decide. Some of them may 
have to be reconsidered in the light of Jus* 
cum Boid v. Pirlhichand Lai Chowdhry 
(12). The-artiola applicable to the present 
oase is therefore Art. 182 and not Art. 
181. Mr. Muthiah Mudaliar Dext conten¬ 
ded that the application is barred by limi¬ 
tation even if Art. 182 applied. His 
argument was that as the last application, 
prior to the present one, was made on the 
20th February, 1914, the present one made 
3 years after it was barred by limita- 
tation. The answer to this is that under 
Art. 182, ol. (2) of tne Limitation Aot, 
the starting point for limitation is the 
date of the appellate deoree namely the 
23rd February, 1911 and that therefore 
the first application was in time. 

It was next contended that as the 4th 
respondent was not a party to the suit or 
appeal the application against him was 
barred. He purchased pendente lite and 
it is well settled that anything done against 
the party on reoord will affeot suoh a 








912—46 1.4, 998 (P.Q.) 

(17) (1897) 34 Oal. 616-94 I a jm.i n m » 

397-7 Bar. 124 (P.O*) 6 ° 1 °’ W ’ N 

(18) 469-49 1.0. 969-44 I.A 

(19) (1903) 26 Mad. 91 

(30) (1892) 16 Mad. 170-9 M.L 1 2 » 

(91) (1910) 84 Mad. 992-20 if,LJ 947 -S t n 
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purchaser. The principle of Velayudam 
Ptllai v. Vythilingam Pillai (22) governs 
this case. Moreover in his application 
the 4th respondent distinctly, stated that 
he was authorised to pay the debt. Under 
section 2 46 of the Civil Procedure Code 
any proceeding commenced against the 
party can be continued against the per¬ 
son who olaims under that party. In 
SUaramasami v. Lakshmi Narasimha (23) 
this provision was applied in favour of a 
mortgagee under the original party to the 
suit. In my opinion a puroba9er pen¬ 
dente lite is affeoted by the proceedings 
commenced against the party on record. 
See also Bradshaiu v. Waddrington (24) 
and In re Lacey, Howard Lightfoot (25i. 

It was next argued that as between the 
20th February 1914 and the 16th January 
1918 there were no proceedings taken by 
the deoree holder the application was 
birred by limitation. As was stated in 
the opening, there was an application to 
reoord satisfaction bythe4tb respondent. 
In Jatindra Kumar v. Gagan Chandra 126), 
it was held that payment by a judgment- 
debtor will be regarded as a step-in-aid of 
execution. See also Bacharaj Nyahal 
Chand v. Babii Tukaram (27). Apart from 
these authorities I am clear that the pay¬ 
ment of the 4th respondent comes within 
both section 19 and seotion 20 of the 
Limitation Aot, vide, Venkatakrishniah v. 
Subbarayudu (28) and Domilal Sahu v. 
Eoshan Dobay l29». The application for 
entering up satisfaction contains an ack¬ 
nowledgment of liability so as to attraot 
seotion 19 and the payment made by him, 
whiob according to him was authorised 
and directed bv the judgment-debtor, is 
within section 20 of the Limitation Aot. 
I am therefore of opinion that there is no 
bar of limitation against the 4th respond¬ 
ent. Tbe deoision of the lower Court must 
therefore he reversed and the execution 
application must be restored to file and be 
proceeded with, aooording to law. As 


(22) (1912) 24 M.L J, 66=17 I.C. 619. 

(23) (1916) 41 Mad. 6)0 = 48 I,C 840 = 8 L.W. 21. 

(24) (1902) 2 Ch. 430-86 L T. 726 = 60 W.R, 661 

= 71 L.J. Ch. 627. 

(25) (1907) 1 Ch. 330 = 96 L.T. 306 = 76 L.J. Cb. 
316 = 51 8 J. 67 

(26) (1919) 46 Cal. 22 = 46 I.O. 903. 

(27 1 (1914) 38 Bom. 47 = 21 I.C. 407=16 Bom, L, 
R S30. 

(28) (1916) 40 Mad. 698 = 1916 2 M.W N. 266 
= 36 I.C. 240 = 3 L.W 676. 

(59) (1906) 33 Cal. 1278 = 11 C.W.N. 107. 


regards tbe legal representative of the 
judgment-debtor, I do not think there is- 
any question of limitation; but as no 
personal deoree is sought against him, 
and as he is not- in possession of any of the 
properties included in the mortgage decree, 
no relief can be given against him. There 
will be no order as to ooets in his favour or 
against him. 

Order set aside. 
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Ayling and Odgeks, jj. 

( Moosalakanthi) Venkatarama Naga~ 
natha Eao —Defendant-Appellant 

v. 

fi. Ramayamma— Plaintiff-Respondent, 

Second Appeal No. 1872 of 1919, deoided 
on 1st September 1920, against tbe deoree 
of tbe Temporary Sub-J., Vizagapatam in 
Suit No. 129 of 1918. 

** Hindu Law—Guardianship — Testamentary 
guardian—8ole owner of a*iegj(fal property can 
appoint guardian for ton to be adoptsd after his 
death. 

The eole surviving owner of anoestral proper¬ 
ties can appoint a testamentary guardian for a 
eon that be authorises bis wife to adopt to him 
alter bie death. 41 Mad. 661 (F.B.)aDd 43 Bom. 
778 (P.C.), DUt. [P. 134, 0.1.] 

M. Balasubramania Mudaliar tor A . 
Knshnasioamy Aiyar —for Appellant, 

B. Satyanarayana amicus curiae— tor 
Respondent. 

Ayling, J.: —The only substantial ques¬ 
tion in this appeal is whether the minor 
defendant's natural father Thimmayya was 
entitled to represent his estate after the 
minor’s adoption. If so, there oan be no 
doubt that the suio promissory note 
Exhibit 0 is binding on the estate and that 
tbe deoree of the lower appellate Courb 
must be upheld. Tbe faots are these: 
Mr. M. Suryanarayana Rao, sole proprietor 
of tbe Waltair estate, died ou tbe 31sb 
Maroh, 1904 leaving a registered will. This 
Will is Dot exhibited but its provisions are 
admitted to be as set out in the plaint 
paragraphs 1 to 3. That is to say, it 
authorised his widow to adopt the minor 
defendant and direoted that until tbe 
adoption should be effeoted, defendant's 
natural father Thimmayya should manage 
his estate as exeoutor under the will and 
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that after the adoption he should be the 
guardian of the minor defendant until bhe 
latter attained majority. Defendant was 
duly adopted on the 12th Deoember, 190b, 
■Subsequently Thimmayya, describing him¬ 
self as bhe natural father and guardian of 
defendant exeouted the suit promissory note. 
Appellant argues that, onoe the adoption 
was effeoted the minor’s adoptive mother, 
and nob Thimmayya, was his natural 
guardian, and that the appointment of a 
testamentary guardian to manage the 
minor’s estate is illegal. 

The first proposition is undeniable ; for 
the second, reliance is plaoed on the Foil 
Benob decision of this Court in Chidam- 
ibaraPillai v. Rangaswami Naicker (11 and 
on that of the Privy Counoil in Pro,tap 
Shiv Singh v. Agar Singh (2). 

In the former oase it was held that the 
-sole adnlb oo-paroener of a Mibakshara 
family consisting of himself and minor 
oo-paroeners is not oompetenb to appoint a 
testamentary guardian to the oo-paroenary 
'properties of the minor oo-parceners. 

This, would, of oourse, apply if 
Mr. Suryanarayana Kao bad a natural bom 
sou or a son already adopted at the time 
of hie death ; be oould not in suoh oiroum- 
-sbanoes appoint a testamentary guardian 
to manage the son’s property after bis 
-death. It is argued apd I think, oorreotiy, 
-that the same prinoiple would apply in the 
oase of a posthumous son. Lastly it is 
said that a son adopted by a widow under 
authority stands in exaotly the same posi¬ 
tion as a posthumous son and that in his 
•case also the appointment of a testamen¬ 
tary guardian is incompetent. It is in this 
-connection that their Lordships of the 
Privy Oounoil are quoted in Praiap Shiv 
Singh v. Agar Singh Raisinghji (2) as 
laying down that the rights of an adopted 
son nolesB curtailed by express texts are 
in every reepeob the same as those of a 
natural born eon and that an adoption so 
'for as the continuity of the line of inheri- 

-tanoe is concerned, has a retrospective 
tnaoS. 


v>Thie proosss of argument is attraoti 
'but we must bp on our guard not to foil 
it too blindly. The remarks of their Lc 
-Ships of the Privy Council were m 
without any reference to the quest 
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before us ; and the propriety of extension 
of the dootrine in Chidambara Pillai v. 
Rangaswami Naicker (1) to a oase like the 
present ODe requires careful consideration. 

The minor co parceners in that case 
were all in existence at the time of the 
testator’s death. I was a member of tbab 
Benob. and oan say tbab with myself and 
I believe with my learned brothers, a con¬ 
sideration of greaG weight was the undis¬ 
puted faob that bhe testator bad no power 
of disposition over the property for whiob 
he pnroorted to appoint a manager. As 
Seshagiri Aiyar, J. said at p. 575 “ I oan 
see nothing in the judgment of the Board 
in that oase to warrant the ooDtentioD that 
a person whooannot deal with a species of 
property by a testamentary document oan 
devise the right of management over suoh 
property." This jndgment of Seshagiri 
Aiyar, J. was oonourred in both by Coutts 
Trotter, J. and myself and in my own brief 
judgment I quoted a remark of Sadasiva 
Aiyar, J in another oase to the same effeob 
as summing up the whole matter. 

Now in bhe present oase it is most im¬ 
portant to note that at the time of the Will 
and right up to the testator's death 
the testator had absolute power of dis¬ 
position over the property. There was 
no co-paroener to share it with him. 
Up to the moment when the breath 
left his body he oould oanoel this Will 
and exeoute another bestowing the pro¬ 
perty where be would (subjeot of course 
to rights of maintenance). If his wife had 
been pregnant at the time this power of 
disposition might have been defeated by 
the subsequent birth of a son irrespective 
of any expression of his wishes, but a 
subsequent adoption could only take plaoe 
on authority to be given by himself or as I 
would put it, by his own expressed desire. 

If it was optional with him to authorise 
the adoption it was surely competent to 
him to make the authorization conditional 
on the management of the property during 
the adopted son’s minority, being entrusted 
to a suitable person in whom he had 
confidence. This is what he seems to me 
to have done in the present oase ; and no 
authority has been quoted against his 
power to do so. The only oase we were 
referred to was Bhyri Appanna v. Rhyri 
Ohmnama (8) in whloh the testator pur¬ 
ported to make a disposition of property 

(8) (1980) 19 L.W. 17-flS 1.0. fill, 
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adverse to the adopted son to take effeot 
after the adoption in a certain oontingeDoy 
entirely unconnected with the adoption 
itself. That disposition was held to be 
illegal; but the case was obviously not ou 
all fours with the present oase. 

LookiDgto the factthat the appointment 
of a testamentary guardian here only 
extends to property over which the 
testator had complete power of disposition 
at the time of his death and does not fetter 
or contravene any interest in existence 
either actually or potentially (as in the 
oase of a posthumous eon) at the time of 
his death, there seems to be no reason why 
it should not be reoognised. 

I would therefore dismiss the second 
appeal. Plaintitf was not represented but 
Mr. Saiyanarayna was good enough to give 
as the benefit of an argument on her behalf 
us amicus curiae . 

Odgers, J.:—I agree with the judgment 
just pronounced by my learned brother but 
as the matter is of some importance and 
was, owing to the kind assistance of 
Mr. B. SatyanarayaDa appearing as amicus 
curiae fully argued before us, I venture to 
add a few words of my own. The facts have 
been fully set out by my learned brother. 
It is not neoessarv to refer to the grounds 
(save one) on wbioh the suit pro-note was 
attAoked. It is sufficient to say that I 
agree with the lower appellate Court as 
to theee. The argument before us was 
to the effeot that Tbimmayya was 
incapable of being appointed guardian by 
will to the adopted minor son of the testator 
owing to the faot that immediately on the 
adoption taking place the status of the 
adopted son became in all respects that of 
a natural born son and that consequently 
there was a co-paroenary between the 
testator and the adopted son wbioh prevent¬ 
ed the former from appointing a testament¬ 
ary guardian to the latter on £be authority 
of Chidambaram Ptllai v. Eangaswami 
Naicker. >1) In my opinion the case before 
the Full Bench was different from the pre¬ 
sent, There at the death of the testator a 
oo-parcenary was already in existence and 
the testator bad no authority to dippose of 
the property wbioh belonged at the time of 
his death to the co-parcenary. My learned 
brother who was a party to the decision 
adopted a remark of Sadasiva Aiyar, J., in 
Chidambaram Pillai v, Vee rappaChettiarii) 

(4) (1917) 6 L.W, 640-43 I.C. 865-(1917) mTw. 

N, 744. 


in whiob the learned Judge distinctly 
based his observations on the faot that the 
testator could not deal with the property 
by his will. In the present oase the 
testator wa9 the last surviving oo-parcener 
and admittedly had power to dispose of the 
property by his will. He might or might 
not direot by his will his widow to adopt. 
It seems to me a large and dangerous 
extension of the doctrine as to the status 
of an adopted son laid down by this Court 
in Vaidyanatha Sastri v. Savitri Ammal (5) 
and by their Lordships of the Privy 
Council in Pratab Shiv Singh v. Agar Singh 
Eatsivqhji (2) to say that a direction to 
adopt contained in a willoovers the property 
over which the testator would otherwise 
have had full powers of disposition, into oo- 
parcenary property so as to take away the 
right of the testator to appoint a testamen¬ 
tary guardian to an adopted son if and 
when adopted. 

It may further be remarked that PaiV- 
dyanatha Sastri v. Savitri Ammal (5) 
was a oase of the right of an adopted son to* 
set aside during the life of the widow an 
alienation by her not binding upon him. 
At p. 96, Kumara8wami Sastri, J. remarked 
“ Though the fiotion of oonstruotive preg* 
nanoy through permission to adopt has- 
been exploded by a series of decisions the 
adopted son on his adoption beoomes the 
son and heir of his father and the adoption 
has retrospective effect in so far as it divests 
wholly or partially the estate of all persons- 
whom he would have either excluded from 
the inheritance or shared with ”. I would 
submit that that was all that was required 
to dispose of the question referred to the' 
Full BeDob and that the wider remark of 
the same learned Judge on the same page- 
is obiter . 

The Bombay case in the Privy Council 
turned on the question as to whether an 
adoption continued the line of a grantee 
of a Jivai right to be enjoyed as long as 
the grantee's male line lasted and it was 
held it did; their Lordships observing 
(page 792) "again it is to be remembered 
that an adopted son is the oontinuator of 
bis adoptive father's line exaotly as an 
auraea son and that an adoption so far as- 
the continuity of the line is concerned, has 1 
a retrospective effeot; whenever the adop¬ 
tion may be made there is no hiatus in the* 


(6) (1917) 41 Mad. 76-33 M,L.J. 387-(1917>' 
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continuity of the line.” This seems to 
me to distinguish the ease from the one 
before us and to be no warrant for extend¬ 
ing the dootrine as stated above. If. as 
I bold, it was competent) (or the testator 
to appoint a testamentary guardian to his 
adopted son, it was also competent for him 
to do eo on oooditioD8. In Lakshmi v. 
Subrahmanya (6), the deoieion turned on 
the inference that the adopted son's 
natural father on adoption taoitly agreed 
to the arrangement. In Jagannatha v. 
Papamma (7), it was held that an adopted 
son was not bound by an agreement 
entered into by his adoptive mother and 
his natural father. The learned Judges 
there referring to Lakshmi v Subrahmanya 
16), say: ” The Madras oase rests on the 
prinoiple that the adoptive father icasmuoh 
as he can, before adoption, dispose of bis 
property as he chooses, can at the time 
of adoption impose euoh conditions as he 
thinks tit upon the enjoyment of hie pro¬ 
perty by the adopted son ”. In Visa- 
lakshmi Ammaly. Sivarama Aiyar t8), the 
Fall Benoh of this Court said "(per 
Benson, J.) at p. 587 ” but it would seem 
that a fair and reasonable disposition of the 
property is not essentially repugnant to 
Hindu Law, or the purposes for whioh 
adoption is allowed, and is nowhere for¬ 
bidden by that law. Suoh dispositions are 
oommonly made, and are upheld by the 
authority of the oaste and oonsoiouBoess 
of the people. In these oiroumstanoes, I 
think that the Courts ought not to refuse 
to reoognise them as binding on the minor, 
for whose benefit the adoption,coupled with 
the agreement at to the disposition of the 
property, was really made.” These oases 
were not referred to in the argument before 
U0, but the appellant's vakil quoted the 
decision in Bhyri Appanna v. Bhyri Ohin 
Jwmmu (3), in his favour, There a Hindu 
testator direoted his senior widow to adopt 
and provided that if after adoption disputes 
arose between the senior widow and the 
adopted son on the one side, and the junior 
widow on the other, the latter was to be 
given certain property. It was held that 
wa junior widow could nob reoover as 
the adopted eon in the etZee o’ 

the !! reo “ eDf! Wltb th0 natQral ^her of 
* 80 a Bb the tim0 of ad oP«on, lb 

wm je observe d that the disposition of the 

(6) (1889) U Had. |9(j 
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property had nothing whatever to do with 
the adoption nor was the adoption in any 
way conditional. The direction to adopt 
did not impose any restrictions on the 
rights in the property to be taken by the 
adopted son. All this seems to me to 
clearly distinguish the oa9e from the one 
before us. 

For these reasons I agree that the seoond 
appeal must be dismissed. 

Appeal dismissed. 
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Sbshagiri Aiyak, j. 
Nagu Beddiar —Petitioner 


v. , 

Veerappa Mudaliar and others —Res¬ 
pondents. 


Civil Revision Petition No, 339 of 
1919, deoided on 28th July, 1920, from the 
order of the Sub-J., Tubioorin, dated 18th 
December, 1918. 


Civil P. C., 0. 91, r. 63 (6)— Juigmint-debtor 
having no notice ol attachimnt of decree and 
paying lo deoree-hilder is not found by attach¬ 
ment, 

II no notice ie given of the attachment under 
0. 91, r,.59 ( 61 , the attachment oannot affect any 
transnotion whioh may be entered into between 
the judgment-debtor and the deoreo holder. 
Diotnm ol Abdur Rahim, J., in (1918) M W.N. 
874 dieiented from. 6 M.L.T, 79 Rtf. to. [P, 136, 
0 . 1 .] 

T. V. Muthukrishna Aiyar and A, 
Swaminadha Aiyar—lor Petitioner. 

K, S, Ramabhadra Aiyar —for Respon¬ 
dents. 


Judgment:—This is an application by 
the judgment-debtor in 8.C.S. No. 97 of 
1918son the file of the Subordinate Judge's 

V 0 "* 0 * ?? tiooria “0 reoord satisfaction. 
In S.O.S. No, 932 of 1917, tbe seoond res¬ 
pondent before me obtained a deoree 
against the deoree-bolder in 8.0 8. No. 97 
of 1918. The deoree of the 1st respondent 

J!! 0 p8tlk,oner was dated 9th April, 
lyib. The 2nd respondent applied for 
attachment of the deoreo in 8.0.8. No. 97 
of 1918 on the 10th April, 1918. Tbe order 
was made on the 22nd April, 1918. The 
petitioner a oase la. that without knowledge 
of tbe attachment he paid the amount to 

tn/.!JrT h ? der 011 thfl 256h May, 1918, 

and obtained a receipt therefor. He files 
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the reoeipb in Courb and asks thab satisfac¬ 
tion may be entered. 

The decree-holder in S.C.S. No. 97 of 
1918 does not appear to oppose this appli¬ 
cation for satisfaction. Ib is opposed by the 
deoree-holder in S.C.S. No. 932 of 1917, on 
the ground that there was no payment by 
the judgment-debtor and that the transac¬ 
tion was a oollusive one between the 
deoree-holder and the judgment-debtor. 
The lower Oourt has oome to the conclusion 
that no paymenb was made. There is no 
finding thab the receipt produced is not 
genuine. Upon that question there is 
unoontradicted evidenoe and I am not 
prepared to agree with the learned vakil 
for the oouoter-patitiooer, that this matter 
should be remitted for a finding by the 1st 
Court. There oan be no doubt that if no 
notioe was given of the attachment under 
Order 21, rule 53, clause 6 of the Civil 
Procedure Code, the attachment oannot 
affeobany transaction whioh may beentered 
into between the judgment-debtor and the 
deoree-holder. My attention was drawn by 
Mr. Swaminatba Aiyar to Order 21, rule 2 
of the Civil Procedure Code which suggests 
thab the only party who is competent to 
objeob to the recording of satisfaction is the 
deoree-holder The language of the order 
lends support to this contention. It is also 
supported by a deoision of this Court in 
Subbia Pillai v. Alliar Rowther (1), where 
the learned Judges say that it is open to a 
deoree-holder to give up bis olaim altogether 
and if satisfaction is entered up, ib will nob 
be open to the attaching oreditor to ques¬ 
tion the trrn 8 aotion. Mr.Ramabbadra Aiyar 
has tried bo distinguish this case on the 
ground that in that oase there was an ao- 
tual reoord of satisfaction, whereas this is 
an application to enter up satisfaction. I 
do not see how the distinction in any way 
affeots the principle to be applied. Under 
Order 21, rule 2 of the Civil Procedure 
Code, if the deoree-holder does not objeob, 
the Oourt is bound to enter up satisfaobion. 
No doubt if before the alleged payment an 
interest has been seoured to a third party 
under the deoree, the judgment debtor will 
be snbjeot to all the equities enuring to the 
person to whom suoh an interest has 
aoorued. Thab principle has also been 
reoognised in the deoision quoted before 
qae. Therefore I must hold that unless ib 
oan be shown thab prior to the date of the 


alleged payment an interest was seoured to 
the 2nd respondent by virtue of his attach¬ 
ment, it is not open to him to question the 
entering up of satisfaction of the deoree in 
S.C.S. No. 97 of 1918. 

The learned Vakil for the petitioner has 
suggested that there is no evidenoe to show 
that there was any notioe given to the 
judgment-debtor. That is a matter whioh 
can easily be ascertained by a reference 
to the proceedings relating to the 
attachment. I must therefore ask the 
lower Courb to return a finding on the 
question, whether the petitioner in this 
oase had notioe of the attachment, either 
through Court or otherwise. For this 
purpose the Court oan send for the records 
of the oase or admit any dooument that 
may be produoed in support of the conten¬ 
tion on either side. No fresh oral evidenoe 
is permitted. The finding will be submitted 
in six weeks and seven days are allowed 
for objections. 

On the Subordinate Judge of Tutioorin 
submitting the finding that the petitioner 
had no notioe of the attachment, the 
following judgment was delivered. 

I had held already thab if the judgment- 
debtor had no notioe, the adjustment will 
not be affeoted by the faot that there was 
a prohibitory order. A diotum of Sir 
Abdur Rahim, J., in a oase reported in 
Subramania Iyer v. Kuppusami Iyer (2), 
has now been brought to my notioe by Mr. 
Ramabhadra Aiyar, whioh seems to take a 
different view. I had nob this oase before 
me at the last hearing. Oldfield, J,, does 
not appear to have oonourred with Sir 
Abdur Rahim, J., on this question. 

Having regard to the language of Order 
21, rule 53, olause (6), I am nob satisfied, 
thab my view is wroDg. I must therefore 
refuse to allow this question to be re¬ 
opened. I acoept the finding and direob 
that satisfaction be reoorded as prayed 
for. The petitioner is entitled to his oosts 
here and in the Oourt below. 

Petition allowed. 


(3) (1918) 9 L.W, 33-48 I.O. 109 —(1918) M.W. 
N. 874. 


1.1) (1909) 6 M.L.T. 73-3 I.O, 633. 
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Wallis, o.j. and Hughes, j. 

Perumal AmmaL— Plaintiff-Appellant. 

v. 

Perumal Naicker and another —Dafend- 
ants-Respondents. 

Appeal No. 349 of 1919, decided on 5th 
October 1920, from the deoree of the 
Sub-J., Tutioorin, in Original Suit No. 11 
of 1918. 


• (>) Transfer of Property Act, 8. 123—Mort¬ 
gage is immoveable property. 

Gifts of mortgages are to be regarded as gifts of 
immoveable property and should eatiafy the provi- 
aionu of S. 129, (P. 138. O, 3.] 

• (b) Transfer of Property Act, 8a. 130 and 123 
—Actionable claims—Gifts. 


Gifts of aotiooable oUims, snob as bosk debts, 
are governed by S. 130 and not 8. 123. [P. 138, 

0. 2 ; P. 139, 0. 1.] 

( 0 ) 2Vanj(er of Property Act, 8. ISO —Negotiable 
instruments. 

Negotiable instruments are aotiooable oUims 
assignable under 8. 130 aj well as by endorsement. 
[P. 139. 0. 1.] 


•(d) Transfer of Property Act, 8. 128— Gift of 
immoveable properly and actionable claim failing as 
regards former does not meessarily fail regar¬ 
ding latter—Deed—Construction, 

A deed purporting to be a deed of gift of immo¬ 
veable property and aotiooable claims, but failing 
as a gift of immovable property for non oomplianoe 
with statutory formalities, does not neoeeearily 
fail u a gift of the aotiooable olaima also unless 
the gift of the latter oin be regarded as conditional 

on the gift of the former beipg valid. 80 M-L J. 

62, Poll. [P. HO, G. 1.] 

E. Bhashyam Aiyengar —for Appellant. 

T. Bangachariar and 'A. Swaminatha 
Atyar —for Respondents, 


Wallis, 0. J.:—This oase raised qt 
«ons of some importance under 
tt-ansfer of Property Aot as to the tran t 
of mortgages and of aotionable claims 
way of gift, and we have taken time 
oonsider our judgment. 

The faots may be very briefly stated. 

few days before his death one Po 

Naioker executed Exhfbit 50, an unret 

tered instrument by whioh he made 

immediate disposition of property oonai 

°, f ®° tlgage8 ' promissory notes, a 

r!?*? b i B . a,lo4HDg the ifcea,B in Sobed 
1 to the defendants, the sons of a deoeai 

X’nt!ff d tl h % ilem u 0 in8ohedal0 II to I 
S / ‘ h 0 i angbfeer and onl y Burviv 
«niid of another deoeaBed son. It is j 


disputed that this disposition in the deed 
was intended to take effeot at once. Exhibit 
50 reoites this, and is borne out by the 
oral evidenoe of the plaintiff’s mother, the 
let witness for the defence in Original Suit 
No. 26 of 1917 whioh was tried aloDg with 
the present suit, that the promissory notes 
and mortgage-deeds mentioned in the 
second sohednle were delivered to her on 
the plaintiff's behalf when Exhibit 50 was 
executed. The outstandings or " balances 
under aooount ” are assigned by the terms 
of Exhibit 50 but it does not appear that 
anything was handed over to the plaintiff’s 
mother in respeot of suob outstandings. 

Seotionl23of theTransfer of Property Aot 
requires gifts of immoveable property to be 
made by registered instrument and the first 
question is whether the gifts of the mort¬ 
gages are to be regarded as gifts of immo¬ 
veable or of movable property. Underjthe 
Aot as originally passed mortgage-debts 
were held to be aofcionableolaims.and on this 
view the effeot of section 8 was that on the 
transfer of the mortgage-debt the securities 
passed with it. That this was the intention 
of the legislature in my opinion admits of 
no doubt, first beoauee, the language of the 
seotion is wide enough to cover suoh 
securities and it is inoonaeivable that it) 
would have used suoh general language 
if it bad nob intended to inolude landed 
securities the moBt important ola6s of all; 
secondly, because seotion 8 ooours in Ohapter 
II whioh deals with the general rules appli¬ 
cable to all classes of property, and iB in 
the first part of tbab abapter which is head¬ 
ed “A transfer of Property whether 
moveable or immoveable" ; and thirdly, 
beoanse the seotion reproduces the rule of 
English Law that even as regard? 
mortgages the Reourity passed with the 
principal debt. In Martin v. Motulin (1), 
Lord Mansfield expressedjoimself as though 
the legal estate in the land passed to the 

fc 7 ^i 0f f! ae °* tha m o r fcgage-debt, bub in 
JJuffield v. Elwes (2) Lord Eldon pointed 
out that this language was not striotly 
aoourate and that what happened was that 
equity treated the mortgagee making the 
brans er as a trustee of the land for the 
transferee of the mortgage-debt. The 
Indian Legislature would seem to have 
deoided to enact the rule in India in the 
form in whioh it was expressed by Lord 

(1) UT60) 9 But. 979. 

(2) 182T) l Bllgh (N.B.) 497-80 R.B. 66. 
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Mansfield, Under the Aot aa originally 
passed mortgage-debts were assignable as 
actionable claims, and the assignment of 
the debt in my opinion passed the security 
with it under section 8. This was the view 
taken by this Court in Subramaniam v. 
Perumal Reddi l3) and I think it was right. 

The Legislature however subsequently 
became dissatisfied with the state of the 
law, and in 1900 amended the act by 
substituting a new chapter as to aotionable 
claims,and inaertingin seotion 3adefinition 
of aotionable claim ' whioh excluded any 

debt seoured by mortgage of moveable 
property ” tbe effect of this amendment was 
that mortgage-debts could no longer be 
transferred as actionable olaims under 
Chapter VIII. The mortgagee's interest 
in the land had all along been transferable 
as immoveable property by way of sale 
exchange and gilt under ohapters IV, VI 
and VII and had carried with it the mort¬ 
gage-debt. and I think that tbe intention of 
the legislature in removing mortgage-debts 
from the oategory of aotionable olaims 
whioh are transferable under Chapter VIII 
must have been that in general mortgage- 
debts would only be transferred in this 
way under ohapters IV, VI and VII with 
the mortgagee's interest in the land, and 
therefore by registered instrument, more 
especially as the alternative view that tbe 
legislature iutended to permit of oral trans¬ 
fers of mortgage-debts appears to be 
altogether inadmissible as opposed to the 
general policy of tbe Act. 

In his observations in Ramastcami Pattar 
v. Chmnan Asarv (4) Sir Bhashyam 
Aiyangar would appear to have been 
of opinion that this was so even before 
the amendments of 1900. With that 
view for the reasons already given 
I am unable to concur, but I agree that it 
is the result which follows from the amend¬ 
ments introduced in 1900, subject only to 
this, that where the law still admits of the 
separate transfer, of tbe mortgage debt, as 
by the indorsement of a promissory note 
seoured by a deposit of title deeds, or by 
the attachment and sale in execution of a 
mortgage debt under tbe Civil Procedure 
Code, section 8 still operates to oarry the 
security with it, as held by this Court in 
Cunniah v. Gopal Chettiar (5) and in 


(3) (18951 13 M&d. 454 = 5 M.L J. 93. 

(4) (19011 -.‘4 Mivd. 449. 

(6) (1919 A. W.N. 919-52 I.O. 879. 


1921 

Natarajah Aiyar v. South Indian Bank of 
Tinnevelly. (6). 

We are now dealing with a transfer not 
by way of Bale but by gift. If however, 
according to the sobeme of the Act 
as amended, mortgages ordinarily can 
be transferred by wav of sale only as 
immoveable property, it follows in my 
opinionthatthey oanonly be transferredby 
way of gift under seotion 123 as immove¬ 
able property and consequently only by a 
registered instrument. The gifts of the 
mortgages under Ex. 50 therefore fail. 
The fact that some of them were for less 
than Rs. 100 makes no difference, as 
seotion 123 contains no exception in favour 
of gifts of small value. 

We have next to deal with the gift of book 
debts whioh was a gift of aotionable olaims 
as now defined in section 3 of tbe Transfer 
of Property Aot; and the first question 
which arises is, are such gifts governed by 
Chapter VII of the Act, wbiob deals with 
gifts of moveable a9 well as immoveable 
property, or by Chapter VIII, whioh deals 
separately with the transfer of aotionable 
olaims iD terms whioh are wide enough to 
cover transfers with or without considera¬ 
tion. In my opinion tbe proper conclusion 
on the construction of the Aot is that they 
are governed by Chapter VIII. In the first 
place seotion 130 of that obapter provides 
"that tbe transfer of an aotionable olaim 
shall be effected onlv by the execution of 
aninstrumentin writing signed bytbetran9- 
feror or his authorised agent and shall be 
complete and effectual upon the execution 
of such instrument.” This is sufficient to 
show that an actionable claim is not move- 
able property which oan be transferred by 
way of gift by mere delivery under 
section .123. Further a mere actionable 
claim is incapable of transfer, and the 
provision in section 123 that deli¬ 
very may be made in tbe same way as 
goods sold are delivered shows that 
what are dealt with in section 1--3 
are gifts of tangible moveable property 
sncb as goods or as a horse or a book. 
This oonolusion is, Mso. in my opinion, in 
acoordanoe with tbe principles of Englis 
Law on whioh tbe Transfer of Property Act 
is based. In order that a gift inter vivos 
should be enforoed it was neoessary that 
the donee’s title should be complete, as 


(6) ( 1911 ) 37 Mad. 61 = 39 M.L.J. 105 = 13 1.0 
91-(1911) 9 M.W.N. 690. 
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egnity would not help a volunteer in euoh 
a oase- A less stringent rule was applied 
io the oase of donattones mortis causa or 
gifts in ooDtemplation of death wbiob are 
excepted from Chapter VII by seotion 129. 
Now, as pointed out in the very learned 
judgment of Fry and Bowen Loros Justices, 
in Cochrane v. Moore t7), where tbe hietory 
of tbe law on this subjeot is traoed from 
the earliest times, at common law in the 
absence of a deed delivery was necessary 
to pass title to chattels. Title passed 
either by deed or by delivery, aDd this is 
tbe foundation of the rule in seotion 123 
under which as regards gifts of moveables 
title passes either by registered instrument, 
which is the Indian equivalent of tbe 
English deed, or by delivery. As regards 
the gift of ohoses in action there wbb a 
difficulty beoauae, on the one hand, the 


common law did nob admib of the assigt 
menb of a chose in aotion and equit 
would not assist a volunteer, and on th 
other hand, they were not oapable of del 
very in the ordinary sense. 8eotion 25 (( 
of the Jndioature Aob however, mad 
ohoses in aotion assignable and gave tb 
assignee a complete title, and it has bee 
reoently held by Sargent, J. in j 
Westerten (8), that the effeot of the 
seotion is to improve tbe position of a done 
or assignee without consideration of 
choife in aotion and to enable him to su 
on the assignment because it makes th 
assignee’s title complete, as our own set 
won 130 does in terms. It is true that in tb 
oase just cited there was also delivery c 
the .ndjoia of title, bnt the learned Judge' 
deoision appears to be based entirely upo 
ihe assignment. In my opinion, both i 
Indm and in England, an assignment i 

*oe statutory iorm passes title to aotionabl 
claims even where tbe assignments with 
out oons'deratum. Exhibit 60 is therefor 
a sufficient assignment of the book-debt 

nDdereeotionlSOoftheTransferofPropert 

T ^ e prevailing view in this Court i 
thatnegotiable instruments are aotionabl 
olaimsassignable under thiaseotion as wel 
by endorsement, and it follows that th 
promissory notes also in this case wer 
sufficiently assigned by Exhibit 50. 

, 1bb6 , question is as to whether th 

failure ofthe gift 0 f th e mortgages was , 

m (1 ZJL?f D n » 7 " 58 L,T - 188 -6* jTp 

(81 UfllBLMh L ^ , i& B, « 8 o 77 “ 88 W ' B 6fl8 - 

* , 0-88L.,.Oh 


sufficient ground for dismissing tbe suit as 
regards the book-debts and outstandings 
also as the Subordinate Judge appears to 
have thought. 

A somewhat similar question arose in 
Pothi Naicken v. Naganna Natcker (9) 
whereitwas held that aparbition deed wbiob 
failed as to immoveables for want of regis¬ 
tration oould not be given efleet to as to 
moveables. I think that deoision was quite 
right, but this question has reoently been 
very fully considered by the Court of Appeal 
in Godman v. Godman (10) a oase much 
more like tbe present, in which a soldier’s 
oodioil to bis will, whiob would have been 
good as to personalty only, also included 
realty which it was imoompeteot to pass ; 
and I think that in deoiding tbe present 
oase we should be guided by the principles 
laid down in that oase though they may not 
always be very easy of application and the 
learned Lords Justices di£fere*d as to their 
application in that particular oase. What 
is dearly laid down by all tbe judges in 
that case is that tbe failure of the disposi¬ 
tion as to realty will not in every oase have 
the effeotof making it fail as to personalty as 
well. Tbe argument that it was impossible 
to say what tbe testator would have done 
if he bad known that his will must fail as 
to realty was not acoepted as a sufficient 
ground for invalidating it in toto. 
Warrington, L.J. at p. 277 treats it largely 
as a question whether to allow the will to 


an 1U yaruuDtMGy WOUIO 061080 tt)G 

testator’s intention and Sorutton, L.J.. with 
whose statement of tbe principles applicable 
Lord Stemdale, M. R., oonourred, appears 
to regard it as a question whether the 
bequeBt of personalty oan be treated as 
conditional on the devises of realty being 
vahd. He observes at p. 284. " If a 
testator informally expressed his views as 
to the disposition of hia land and those 
views were frustrated by the statutes of 
Mortmain or the doobrine of perpetuities ifr 
would not seem to be a ground for interfer- 
mg with his bequests of personalty unless 
the latter were conditional on the validity of 
the disposition as to land/’ Applying this 
test to the present oase there seems to be 

as 0 fcofcV,?», f0 ^ h ui diDg that Ex - 50 foUa 

25,!° *1 *°°, k i eb ‘ 8 “ a P“>*iB*ory notes. 

T he objeot of the donor, who was within a 
' 4844 


i 
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few days of his death, was to prevent 
the defendants who are the sons of a 
deceased son, from taking the whole of 
his property on his death as his natural 
heirs, and to give a share of it to the 
plaintiff, who is the daughter of another 
deceased son. In these circumstances he 
cannot be held to have intended that her 
getting the moveables allotted to her should 
be oonditioual oa her also getting the 
immoveables allotted to her. There is there¬ 
fore no sufficient reason for refusing to 
give effect to the gift as to moveables, and 
the appeal munt be allowed as to the book- 
debts and promissory notes and dismissed 
as to the mortgages. The deoree will 
accordingly be varied by giving the plaintiff 
the book debts and promissory notes allot¬ 
ted to her in theseoond schedule to Ex. 50. 
Parties to pay and reoe ; ve proportionate 
costs throughout. 

Hughes, j. :—I agree. 

Decree varied . 

AIR. 1021 Madras 140. 

Ayling and Spencer, jj. 

Palani Goundan , In re—Aooused. 

Criminal Reference Nj. 432 of 1920, 
decided on 29 »n Novemoer, 1920, made by 
Asst. S.J., Salem, on 22ad October, 1920. 

(a) Registration Act , Sj. 82 and 83— Prosecution 
under 8 82— 8 . 83 is no bar . 

S. 83 doe3 not b*c a pcoaooution by a private 
person toe an offeaoe uodec 8. 82. [P. 140, O. 2d 

(b) Criminal P.C.. 8. 195 —Offence under Regi¬ 
stration Act, 3. 62 —Accused liable also tor 
prosecution under Penal Code, 8. 177 —Nosanction 
obtained—Prosecution under Registration Act can 
proceed , 

There is no obstaole to the aooused being tried 
for an offence under 8. 82 of the Registration Aot, 
merely because he might have been charged for an 
offenoe under 8. 177 of Penal Code and beoause 
under 8. 195 of the Criminal P.O. sanction would 
have been neoessary before oognizanne of euob an 
offenoe oould be taken by a Court, [P. 140, 0 2.] 

Public Prosecutor —for the Crown. 

C. Erishnamachari and T . Arumai - 
.natham Pillai —for Accused. 

Ayling, J.:—The charge in this case is 
under section 82 (a) of the Indian Registra¬ 
tion Act (XV of 1908) and it has been held 
;in a reoent judgment of this Court to whioh 


In re (Spenoer, J.) 1921 

I was a party In re Piranu Nadathi (1), 
that section 83 does not bar a prosecution 
by a private person for an offenoe under 
section 82. 

With regard to section 195 of the Code 
of Criminal Procedure there is no prose- 
oution for any of the offenoes specified in 
that section and it is unnecessary to 
consider, wheeber, if there were, sanction 
would be neoessary vide the judgment of a 
Full Bench of the Calcutta High Court in 
Gopeenath v. Kuldip Singh (2 . 

In my opinion the records should be 
returned and the Assistant Sessions Judge 
directed to proceed with the case. 

Spencer, J.—lb is quite clear to my 
mind that there is no obstaole to the 
aooused being tried for an offenoe under 
section 82 of the Registration Aot, merely 
beoause he might have been charged for an 
offence under section 177 of Indian Penal 
Code and because under seotion 195 of the 
Criminal Procedure Code sanction would 
have been neoessary before cognisance of 
such an offenoe could be taken by a Court. 

The two offenoes are distinct and the 
punishment for them is quite different. It 
appears from 6eotion 234 (2) of the Code 
of Criminal Procedure that they are not 
offences of the same kind. The Assistant) 
Sessions Judge has not properly appre¬ 
ciated the case of Gopeenath v. Kuldip 
Singh (2), the order of reference in whioh 
is a good authority on this floint. 

On the other question argued before us, 
whioh is, whether the sanction of the 
Registration authorities is required for the 
present proseoution under seotion 82 of 
the Aot, I am not prepared to differ from 
the • opinion of my learned brother and 
Napier, J., in In re Piranu Nadathi (1). 

Although Ireoognise the fact that a differ¬ 
ent view has twice been taken by thelearned 
Judges of the Allahabad High Court sitting 
singly, I am inclined to prefer the opinion 
of a Benoh of this Court, supported as it 
is by a Full Bench of the Oaloutta High 
Court in Gopeenath v. Kuldip Singh (2) and 
by the language of seotion 83, whioh is not 
prohibitory, like that of seotion 195 of the 
Codeof Criminal Procedure, but permissive. 

I agree with my learned brother in 
thinking that there is no illegality in 
the commitment order and that the trial in 
the Sessions Court may prooeed, 

(1) (1917) 40 Mad. 880-38 1.0. 976-6 L.W. 414. 

(2) (1886) 11 666 (P.B.)« 
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Wallis, o.j. and Odgers, j. 

Suri Chetty Ranganathan Chetty 
—and Brother —Piaintiffs-Appellants 

v. 

G. Parthasarathy Chetty —Defendanb- 
Respondent. 


O.O.J. Appeal No. 1 of 1920, deoided on 
29th October, 1920, from the judgment of 
Coutt6 Trotter, J., in Civil Suit No. 117 of 
1919, dated 29th September, 1919. 

(• > Contract Act, 3. 66—Contract Jor sale of 
land—Ttme a not of the essence unless it will be 
inequitable to hola so. 

In oontraota for the sale of land time is not 
ordinarily considered to be of the essence of the 
oontraot within the meaning of 8. 66 if there is 
nothing in the express stipulations between the 
parties, the nature of the property or the surroun¬ 
ding oironmstanoos whioh would make it inequi¬ 
table to apply the rule. [P. 141, Os. 1 & 2,] 

(6) Contract Act, Bs. 39 and 65-Oontract for 
Bail of land—Unreasonable postponement toill en¬ 
title a parti to terminate contract. 

Although in a oontraot for sale of land time 
may not beat the estenoe ol the oontraot, yet thle 
postponement ol performance to an unreasonable 
extent by the vendee will entitle the vendor to 
terminate the oontraot. [P. 149, C. 1.] 

A. Krishnaswami Aiyar— for Appellants. 

0. Veeraraghava Aiyar—tor Respondent. 


Wallis, C. J.This is a suit for 
damages for breaoh of a oontraot for the 

!, 8 h ° U8e b ? defendant to the 
Plaintiffs. The oontraot whioh i8 in the 
form of a receipt, states that the property 

!" Bold to r ?*• 24,000 only eubjeot to the 
approval of title eto., by your legal advieere 
witthm one month for completion of eale 

nnt ^ aUb ^ queDfc ly-" The Plaintiffs did 
not approve the title within one month and 

S? fih8 T 8aIe waB nofi °° m M 

a'S 

hhUrnf Khodaram ' Burjorji Dhumji- 
ifcaillj, would be express authority -of the 

‘ ffir ^ ab iD oontraote for Me sale 

to be of hK 8 - W D ° b ° r , di u arily 00nB ^ered 
0 of tha essence of the oontraot within 

# m SlgS^ I,a 96 


the meaning of section 55 of the Indian [ 
Contract Aot, the terms of whioh were I 
held not to preclude the application of the 
equitable rule in England to snob contracts ; 
and, if that be so, the same rnle must 
apply to suits for damages such as this 
which are governed by the decision of 
a Full Bench of this Court in Adikesavan 
Naidu v. Gurunatha Chetty (2). 

It is therefore neoeseary to oonsider the 
limits of the rule. In the words of Turner, 
L.J., in Roberts v. Berry (3), whioh were 
oited with approval by Lord Cairns in a 
passage of his judgment in Tilley v. 
Thomas (4), which is Bet out by Lord 
Haldane delivering the judgment of the 
Privy Counoil in the case already oited, 
time is not deemed to be of the essence 
of the oontraot if there is nothing in the 
express stipulations between the parties, 
the nature of the property or the surround¬ 
ing oiroumetanceB” whioh would make 
it inequitable to apply the rule. There , 
are no euoh express stipulations here, and 
there ie nothing in the nature of the 
property or the surrounding oiroumstanoes 
in the present case to exolnde the rule. 
What is meant by the surrounding 
oiroamstanoes is illustrated by Tilley v. 
Thomas (4), where time was held to be of 
the essence of the oontraot, beoause ths 
vaudee to the knowledge of the vendor 
wanted the house for his own oooupation 
There is nothing of the kind here. 

Bub assuming that time was not of 
the essence of the oontraot, I think the*suib 
fails on another ground. On the 7th 
January, within one month of the date of 
the .agreement for sale, the plaintiffs’ 
solicitors in Exhibit E wrote to the defen- 
danb that in view of a threatened suit 
against the defendant under an alleged 
pnor agreement, they could not pay over 
the balanoe of the purohaBe-money to the 
defendant until the disposal of the suit 

on d bh. r « OPOB8d \° ^ ay . bhe daf 0n<3Emti interesb 
on this amount during the interval. The 

defendant refused to agree to the proposal 
attitnH 9 th n Pontiffs persisted in their 

wh nh d i' h a - 6r 8 ° me £arther oorre 8pondenoe 
whioh it is unnecessary to aeb out tha 

defendant's vakil on the 11th February 

1918, wrote to the plaintiffs’ solioiboS 

stating that as the plaintiff s had failed to 

( 8) (19161 40 Mad. 888-89 l.Q. 36^—32 M T x 

(8) <18637 8 D.M 4 & G 1 '“bILmVi Oh 1 Tc?* 



142 Madras ranganathan chetty v. parthasarathy chetty (Odgers, J.) I92j 


fulfil their part of the oontraob the defend¬ 
ant was absolved from further liability 
under the oontraot, and returning the 
deposit of R 3 . 1,000 whioh had been paid 
by the plaintiffs. The plaintiffs refused to 
aooepi the money, and on 25th September, 
1918, after the disoo^al of the suit in 
question, the plaintiffs’ solicitors by Ex. L 
called upon the defendant to complete the 
contract, and on his failure to do so in¬ 
stituted the present suit for damages. 

In my opinion thedefendantwas justified 
in putting an end to the oontraob by 
Ex. IV under Section 39 of the Indian 
Contract Acton the ground that the plain¬ 
tiffs had refused to perform their part of 
the oontraot. The equitable rule of inter¬ 
pretation already referred to, whioh perhaps 
goes to the extreme limit of what is 
permissibleintheinterpretationof oontraots, 
in no way warranted the plaintiffs in 
setting aside the terms of the contraot 
whioh were for payment of the balanoe of 
the purohase-money and oompletion within 
six weeks, and for postponing suoh payment 
not merely for any reasonable time to 
whioh they might be entitled under the 
rule for the investigation of the title and 
the oompletion of the sale, but until the 
disposal of a suit whioh had not yet been 
filed and might not be disposed of for one 
or more years. The plaintiffs' insistence 
on this new term was a olear refusal to 
perform their oontraot, and justified the 
defendant in putting an end to the oontraot 
as he did by Ex. IV: On this ground 
the appeal fail3 in my opinion and must be 
dismissed with costs. 

Odgers, J. :—The plaintiffs are the 
appellants. They sued the respondent od 
the Original Side for damages for breaoh 
of oontraot to sell them certain immovable 
properties. 

The oontraob is dated the 15th December, 
1917, and is in the form of a reoeipt, 
Ex. A. It runs thus :— 


“ Received from Mjsim. 8uri Chetty R^ngaua- 
than Chetty and Brothers, Malras, the eum of 
Rupees one thousand only being the advance for 
the premises Nos, 60 and 24, Trusappa Maistry 
Street and Venkataohalatn Lane, Madras, sold for 
Rupees twenty-four thousand ooly, subjeot to the 
approval of title eto., by your legal advisers 
within cne month and for oompletion of sale-deed 
ten dayB subsequently. The advanoe shall be 
refunded if the title ii not approved by your legal 
advisers. 

It is clear enough from this that the title 
was to be approved within one month and 
the sale to be oompleted ten days subse¬ 
quently, that is, in about six weeks 
altogether. On the 18th Deoember, 1917, 
the plaintiffs had notioe from Messrs. 
Venkatasubba Rao and RadhakrUhnayya 
that the defendant had agreed to sell these 
very properties to some clients of the 
Vakils on a previous date, viz., 6th 
September, 1917, and that their clients 
were filing a suit for speoifio performance 
of that oontraot. The plaintiffs-appellants 
therefore wrote, Exhibic C stating therein 

as follows :—".We wish to know 

whether you would allow time till the 
settlement of the dispute between you and 
Kankipati Sriramulu Cbebti and Devaki 
Venkatakrishna Chetti or you will hold 
yourself responsible if our matter is settled 
and put through within the time specified 
in the reoeipt.” This is dated the 20th 
Deoember, 1917; and after this,the respond¬ 
ent replied, by Exhibit D “ I oan neither 
extend time nor hold myself responsible 
for any dispute alleged in your enolosed 
copy of letter from Me39rs, Venkatasubba 
Rao and Radhakrishnayya.” 

The plaintiffs then made an offer on 
the 7th January, 1919, to pay 7 par cent 
interest on the purohase-money and to 
retain the purohase-money with themselves 
and not to pay it to defendant. On the 
same day this offer was rejaoted by the 
respondent, Exhibit F, and finally on the 
11th February, 1918, Exhibio IV, the 
respondent wrote that, owing to the 
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appellants' breaoh, the respondent is 
absolved from all liability' 

Farther aorrespondenoe took plaoe be¬ 
tween tbe parties bnt finally on the 27th 
September, 1918, the Vakil for the 
respondent wrote to the appellants, " My 
olient states that he has already written to 
you through his Vakil, Mr. C. P. Rama" 
swami Aiyar, that the oontraot has been 
oanoelled,” and the letter asks for tbe 
return of doouments. 

On those faots, the plaintiffs olaimed 
damages for breaoh of oontraot, under the 
provision of the Speoifio Relief Aot, which 
allows damages to be olaimed in lieu of 
speoifio performance, thus differing from 
the English Law (of. 40 Mad. 338). It is 
contended on behalf of the appellants that 
tbe time is not of theessenoeof the oontraot, 
and tbe equitable dootrine extending the 
time that has been definitely agreed to 
between the parties and wbioh, at law, was 
invariably regarded as being of the essenoe 
bas been imported into section 55 of tbe 
Indian Contraot Aot. This has been defini¬ 
tely deoidea for us by the Privy Counoil in 
the oase reported in Jamshed Khodaram v. 
Burjorji Dhumjibai (1) where Lord Hal¬ 
dane referring to this dootrine as laid down 
by Lord Cairns in Tilley v. Thomas (4) and 
by bhe House of LordB in the reoent oase of 
Stickney v, Keeble (6) adopts the language 
wed by Lord Cairns in the former of these 
flases, whioh again refers to the language 
of Lord Juatioe Turner in Roberts v. 
Berry (3) that it is a oondition preoedent 
of the applioation of the dootrine that 
there is nothing in the express stipula¬ 
tions between the parties, the nature of the 
Property, or the Grounding circumstances 
which would make it inequitable to inter- 
are with and modify the legal right." 
Ibere are no suoh oiroumstanoes here. 


But assuming that the dootrine of time 
not being of the essenoe is to be applied in 
this oase, I am strongly of opinion that 
equity would never have extended the 
dootrine to apply to a oase of the sort 
before us, where the extension required or 
demanded is not a week or two or even a 
month or two (as is naturally the oase in 
Eogland where solioitors have nob been able 
to oomplete their investigations into title 
exactly within the time stipulated) but the 
extension asked for is till the dispute be¬ 
tween third parties and tbe vendor had been 
settled. The trial of this suit took nearly a 
year and there might be one or more appeals 
whioh would mean extension of time for 
years. I oannob think the equitable 
dootrine was intended to apply to a state 
of oiroumstanoes suoh as this, whioh to my 
mind, would nob only reduoe the oontraot 
purporting to fix the time between the 
parties to an absurdity, but also make the 
applioation of bhe dootrine Iudiorous in 
itself. I also’gravoly doubt if time can 
be extended to this extent without injustice 
to the contracting parties. [See Lord 
Parker in Stickncyv. Keeble (5).]‘. However 
this might be, the appear in my opinion, 
fails on bhe ground that the appellants 
repudiated bhe oontraot when they demand¬ 
ed in their letter, Exhibit 0 time till the set- 
tlemenb of bhe dispute, or a guarantee from 
the respondent: also when, on the 7tb 
January, 1918, they refused to pay the pur¬ 
chase price. Thab being so, the plaintiffs 
are not entitled to ask for damages from 
the defendant seeing that they themselves 
have in effaob refused bo carry out bhe 
terms of bbe original oontraot, Ex. A, but 
instead proposed an entirely new oontraot 
which bhe defendant did not and was not 
bound to accept. I agree that this appeal 
must be dismissed with oosts. 

Appeal dismissed. 
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A.I.R. 1021 Madras 144. 

Oldfield and Seshagiri Aiyar, jj. 

Peedi Kayilakath Kunni —Defendant 

No. 1—Appellant 

v. 

Thayyil Kunhai Amma and others — 
Plaintiffs and Defendants-Respondents. 

Second Appeal No. 310 of 1919, deoided 
on 13th February, 1920, from the decree of 
the Sub-J., Tellicherry, in Suit No. 64 of 
1918. 

(a) Madras Compensation for Tenants Improve - 
mint* Act, (1 of 1900 )—Arrears of rent barred bp 
limitation can be set off. 

The landlord is entitled to set off arrears of rent 
even though barred by limitation. (1917) M.W N. 
276, Foil. [P. 144, C. 2] 

lb) Evidence Act. S» 115 —•Impliedly accepting 
another's possession as good—Mesne profits cannot 
be claimed. 

The landlord eucoeeded in his enit toe ejectment 
in the lower Courts and obtained possession. But 
the High Court reversed the deoieion on the 
technical ground that no proper notice to quit was 
given by the landlord. The tenants however did 
not olaim restitution. 

• 

Held, that by aooeptingtbe landlord’s poBseeaicn 
as good (be tenants impliedly engendered the 
tenancy and by their failure to olaim immediate 
possession they led the landlord into the belie! 
that no proper notice to quit was neoessary. They 
were therefore estopped from pleading that his 
possession wis not lawfnl, [P. 144, 0. 3] 

C. Madhavan Nair —for Appellant). 

K, P. M. Menon —for Respondents. 

Oldfield, J.:—I agree wibh the judg 
menb my learned brother is about to 
pronounoe. 

Seshagiri Aiyar, J. :—In this suit for 
possession of one item of demised 
Kanoms and for rent on other items, two 
defenoes were pub forward by the tenants. 
The one was that the olaim for rent 
was barred by limitation and that, there¬ 
fore, it should not be set off against their 


olaim for the value of improvements; 
seoondly, that as plaintiff was in possession 
under a deoree whioh was reversed by the 
High Court, he was accountable for the 
profits which the defendants oould have 
derived from the property daring the 
period of that possession. As regards the 
first point, the Court in Harihara Mangalath 
v. Ibrayan Kutti (1), after examining the 
provisions of Aot I of 1900, oame to the 
oonolusion that the landlord is entitled 
to set off arrears of rent even though bar¬ 
red by limitation. That decision has not 
been dissented from in any later oase. 
That oonoludes the first point. 

As regards the seoond point, the defen¬ 
dants most be deemed to have impliedly 
surrendered the lands and were, therefore, 
not entitled to olaim the profit, therefrom. 

They suooeeded in the previous suit in the 
High Court on the teohnioal point that the 
landlord did not give a proper notioe to 
quit. It is true thab this deoree enabled 
them to olaim restitution at onoe. It would 
then have been open to the landlord to give 
the tenants a proper notice to guit and to 
terminate the tenancy legally. Apparently 
to avoid another suit for possession, the 
tenants aooepted the possession of the 
landlord as good, thereby impliedly sur¬ 
rendering the tenanoy. By their failure 
to olaim immediate possession they led 
landlord into the belief thab no proper 
notioe to quit was necessary. They are, 
therefore, now estopped from pleading 
thab his possession was not lawful. In 
this view, they had no right to olaim profits 
for the period they were out of possession. 

For these reasons the seoond appeal 
must be dismissed with ^osts. 

Appeal dismissed. 


(1) (1917) M.W.N. 375-38 I.C. 665. 
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1981 Madras 146. 

(FOLL BENCH.) 

Wallis, o.j., Coutts-Trottbr and 
Bamesam, jj. 

Muthu Gowndan —Appellants 

v. 

Perumal Iyen and others —Respondents. 

Second Appeal No. 1878 of 1919, deoided 
on 7th January, 1921, from the deoree of 
Diafc. J., Coimbatore in Appeal Suit 
No. 92 of 1919. 

•Madras E\tates Land dot (1909), 8. 3 (9) (d)— 
Person asset ting land to be 'estate' must prove that 
grant u>a$ of revenue only to person not owning 
kudivaram~ln the ease of minor inams pro* 
pounder of permanent or occupancy rights has to 
prove it. 41 M*d. 1019 (P. C.) and 43 Mad. 166 
(P. C.), Expl, 

Any person asserting that the land wag an 
‘estate’ has to prove that the grant was of the land 
revenue ooly to a person not owning the kudivaram, 
and it he ooald not establish this affirmatively, be 
must (ail. There is no presumption at any rate in 
the cate of minor inams ot lose than a village in 
extent that there were oooupaaoy ryotg on the land 
at the time of the grant. Tbe poaitnn of these 
inamdara ie that of pattadars holding under 
Government on favourable terms, and the pro¬ 
prietary interest presomtbly transferred to them 
by their grants ie suffioient to throw the burden of 
proving the existence of permanent tenancy or 
ooonpanoy rights in the first instanoe on the 
tenaots who set op euoh right. [P. 149 , 0. 1 ] 

. ®S 41 M * d> 1013 « Mad. 

JwV do D0 * ot P tas8, y lay down a presumption 
that the grants are oi both tbe melvaram and 
rodtvaram, ae snob a ruling was not necessary for 
uie purpose of those oase?, bat euoh an initial 
JEW'®" . la dedaoibie from tbe grouoda on 
whioh the judgments are based. £P. 149 , C. 3.] 

T. M. Krishnasawmi Ayiar—tor Applb. 

B. Sitaram* Boo for K. V. Knshna- 
swami Atyar —for 3rd Respondent. 

Obdbr op Rbpebbnob. 

• 'The first point for decision 

in this case is whether the grant to the tem- 

P J° W t 0 ?u y , of J he “Parana: and appellant 
attacks the finding of the District Judge on 

the ground that he has initially misdirected 
himself by supposing thatthe Privy Council 
had laid down a presumption thatthe 
grant was of the soil itself. 

Ha says in paragraph 2 of his judgment- 

«on. s s? 22. vat: eu*? 

£ H r« - s/wsr aswe 

S Iha JbiHtsSi l P wl Umpll0D iB tha$ ‘ he 8not was 
* 

1991/M 19 Sc -10 


oompiled in 1861. whioh shows that the then 
method of enjoyment was by leasing the land to 
a oaltivator for rent and utilising the prooeeds for 
the temples. The ioam title-deed iteelf tEx- B.) 
in no way controverts this statement or rebate 
the presamption.” 

Again in the last paragraph he says: 

“The burden of peeving that graDt was merely of 
tbe melvaram is on 4tb defendant end be has, in 
my opinion, failed to discharge it.” 

It seems to me dear that the District 
Judge has, in faofc, approached the question 
with this supposed presumption in his 
mind, a presumption whioh in his view it 
was for the defendant to rebut. The 
evidence regarding the nature of the grant 
is in this, as in most oases of the same 
class, so meagre that the existence or non¬ 
existence of an initial presumption one 
way or the other assumes a speoial 
importance: aod if the Distriot Judge is 
wrong on this point, I think, we should 
oall for a fresh finding. 

It is therefore necessary to determine 
whether any reoent ruling of the Privy 
Oounoil lays down auoh a presumption as 
the Distriot Judge supposes. The only 
judgments whioh, so far as is suggested 
he can have had in mind are those ia 
Suryanarayana v. Patanna (l) and Venkata 
Sastrulu v. Seetharamulu, (2). The first of 
these oases dealt with a minor mam not 
differing materially, so far as I can see, 

tbe . ,Q T am wUh which we have to 
deal. Their Lordships said that there was 
no presumption of law, as had been 

K PP |°f e u that ln tbe oaBe of 8n mamdar it 
should be presumed, in the absence of the 

mam grant under whioh he held, that the 

'f wa ? of fch ® *°y»l share of the revenue 
on y. They added that the grant of a. 

Brhi E «h b /l° r °- b f half 0t bhe Orown 
fnh k l “ 8 , V n . Iaw to be Presumed to b« 

The seoond oase deal'b with __ > 

” "a ioia - a 

" itoT I60 -“«■<>• «— «.*. 
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rate that no presumption of law exist in 
favour of a grant of the melvaram only. 
They prooeed to say " Each oase must 
therefore be considered on its own merits,” 
and dispose of the oase before them on a 
disoussion of the evidence 

After considering these judgments to the 
best of my ability I am unable to elicit 
from them any presumption of law that the 
grant was of the soil itself. The net effect 
seems to be to destroy the supposed 
presumption the other way, and to leave no 
presumption, one way or the other, eaoh 
oase having to be disposed of on its merits. 

This is the view which was taken of the 
Privy Council judgments by Abdur Rahim 
and Moore. J.J., in Appeals Nos. 160 of 
1919 and 69 of 1918. 

We have however been referred to two 
recent judgments of this Court, a3 instances 
in which a different interpretation has 
been placed upou them. The first of these 
is the judgment in Nandigam Subbarayudu 
v. Kannam Saheb (3i to whioh my learned 
brother was a party and whioh he has 
discussed in the judgment whioh he is 
about to deliver. Regarding this I need 
say nothing. 

The other case is Sri Gaddhardoss 
Bavaji v. Suryanarayana Patnaik (4) in 
which the learned Chief Justice oertainly 
seems to take the oontrary view and 
speaks of the presumption reoently laid 
down by the Privy Counoil that the grant 
to the inamdars was a grant of the pro¬ 
prietary right in the suit land including ohe 
kudivaram as well as the melvaram interest. 

After the close of the argument, our 
attention was also directed to another un¬ 
reported oase to whioh I was a party at one 
stage (Oivil Revision Petitions Nos. 610 to 
616 of 1917). In calling for a fresh finding as 
to whether the grant was of the melvaram 
only, Krishnan, J., and myself stated that 
the burden of proof bad been " shifted ” 
by the Privy Counoil ruling in Surya¬ 
narayana v. Patanna (1). This was inter¬ 
preted by the lower appellate Court in 
that oase (and I must admit not un¬ 
naturally) as meaning that the Privy 
Oounoil ruling laid down a presumption 
that the grant was of the soil itself, 

Whether this was our meaning or 
whether the phrase " shifted " was some¬ 
what unfortunately used when all we 


(8) (1919) M.W.N. 836-54 I 0. 23. 

<4) (1930) 88 M.L.J. 843 — 41930) M.W.N. 803 
66 I.O. 92-12 L.W. 77. 


meant was that the presumption previously 
supposed to exist had been destroyed, my 
memory will not allow me to say, and I 
was not a member of the Bench whioh 
considered the finding. The former is, no 
doubt, the more natural interpretation to 
put on the language we used, though, if it 
is correot, I oan only say that we assigned 
no reasons, and on the argument now 
addressed to us, and on a full consideration 
of the two Privy Couuoil judgments, I have 
come to a different conclusion. 

In view however of the difference of 
opinion as to che meaning of their Lord- 
ships’ judgments, and of the importance 
of settling a point whioh must frequently 
arise I thiok a reference to a Full Bench is 
the only oourse to adopt. I would therefore 
refer the following question :— 

Do the rulings of the Privy Council in 
Suryanarayana v. Pattanna (1) and 
Venkata Sastrulu v. Seetharamudu (2) lay 
down a presumption that the grant is of 
both the melvaram and kudivaram or is 
there any presumption of law at all as to 
the extent of the grant deduoible from 
them ? 

Odgers, J. :—In this case the point of 
law is whether the learned D.striot Judge is 
right in saying in his judgment that in the 
oase of a grant of an inam the latest ruling 
of the Privy Counoil on the point is that 
the grant was of the soil itself. He also 
says the burden of proving that the grant 
was merely of the melvaram is on the 
4th defendant. 

The leading rulings on the point are in 
Suryanarayana v. Pattanna (1) and in 
Venkata Sastrulu v. Seetharamudu 2) both 
of the Privy Counoil. The former directly 
oombats and overrules the presumption of 
law whioh waspreviously applied in Madras 
and Bombay that the grant was of the 
melvaram only. Their Lordships point 
out that the faot that the rulers in India 
usually! collected their land revenue by 
taking share of the produoe oould not 
be a foundation for the assumption that 
the ownership of the soil was not in the 
rulers and consequently that all they had 
to grant was the right to the revenue. Their 
Lordships add that the grant of a village by 
or on behalf of the Crown under British 
Rule is in law to be presumed subjeot to any 
oooupanoy rights existing at the date of 
the grant. 

In my opinion it is quite olear that their 
Lordships do not say that a grant of an 
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inajnia to be taken to inolude that of both 
warams andiin the second of the rulings 
referred to above they directly combat 
again tbe snoposed presumption that a 
grant was confided to tbe melvaram and 
say “ each oase must therefore be consider¬ 
ed on its own facts." They also bold that 
tbe history of tbe estate in question is wholly 
inconsistent with the existence of any,per¬ 
manent oooupanoy rights- 

In Nandigam Subbarayudu v, Kannam 
Saheb (3) (a judgment to whiob I was a 
party with my brother Seshagiri Aiyar, JJ 
we were inolined to hesitate to aoply the 
principles of Suryanarayana v. Pattanna 
ll) to the grant before us, one by aNazvid 


in Suryanarayana v. Pattanna (1) in the 
oase of the o(d Beddi Kings to a morp 
limited owner—aNuzvid Zemindar ; whiob 
application we thought justified by section 
2 of the Begulabion. There is no enuncia¬ 
tion of a presumption of law in tho passage 
referred to above, nor was any intended 
It should be added that Abdnr Rahim and 
Moore, JJ. held that there was no presqmp- 
tion of the grant of both warams. 

A different view has however been taken 
of tbe Privy Council rulings, In the oaqe 
reported in Sri Gadadhardoss Bavaji y. 
Suryanarayana Patnaik (4) before Wallis, 
C. J. and Sadasiva Aiyar, J., .the former 
said 


Zemindar, but we thought that the Privy 
Oounoil by referring to the preamble of 
Begulation XXXI of 1802 had oonstrued a 
grant of a similar character as oonferring a 
right to the land itself. We distinctly 
stated that the Privy Council has held 
that there is no presumption that the land 
revenue alone was granted and that it is 
for defendants to show thab at the date of 
the grant they or their ancestors had tbe 
right of oooupanoy in bhe land. We exa¬ 
mined the evidence on either side and oame 
to the conclusion that bhe lands were nob 
•proved to be in the oooupation of tbe 
tenants at the time of the grant to 
plaintiff's ancestors and that it was there¬ 
fore not an estate within olause 3 (ii) (d) 
of the Estates Land Aob, 
lb was neither my intention nor that 
•of my learned brother (whom I have 
.consulted on the point) that our judgment 
ihftSUfl ip any sense lay down that the 
«wot,mnst be presumed to be that of both 
flruams and there is in my opinion 
pothipg to .justify the opinion of Abdur 

MTmfXlZ.T 1 1919 ‘ nd 

.pne portion pi thsje judgment that th* or ant 
both the melvaram end the kudlverai.’ “ 

9 Mon the learned Judges there 

^dL^ u mi8,ad by bha ram «k in our 
judgment where we said 

’ ‘J 18 grant by one 


inere ia however id ibis oase nothing to robot 
tho presumption recently laid down by tho Privy 
Oounoil that the grant to the inamdara was a 
graot of the pioprietary right in the suit land 
including the kudivaram as well aa the 
melvaram interest.' 

N o reasons are given. Sadasiva Aiyar 
J.i said 

•I agree that after the reoont decisions of the 
Privy Oounoil we must }ioId that the post settle- 
meat giant made to the inamdar (the plaintifl’fl 
anoestor) wai a grant of both warams/ 

This is of oourse in direct oonfliob with 
the interpretation of Suryanarayana y. 
Pattanna (1) and Venkata Saatrulu y 
Seeharamudu v2) in the judgments in 
Nandigam Subbarayudu v. Kannam Saheb 
g* explained above) and in Appeal 
Nos. 160 of 191-9 and 69 of 1918 as well 

_ * , ‘‘ I am bound to 

oMh.ni m n VeW - 1 t r 9 , O,0ar int erpratatian 
ortho Privy Oounoil Jadgments themselves. 

There is moreover tbe decision (unreported 

in O R. p. Nos. 610 to 616 of 1917 to 

Which oar attention has been called sinoe 

the hearing. My learned brother was a 

JJ*?“2$ d0oW «®' I do not propose 
to add anything to what he has just said 

I aB ‘° bhab d ««elon. As 
r oousider it important to have the matter 

set a rest once for all the point is con- 
bhS tL U ?.“ 8 u f ° r dBQ,8i0Q ‘ I agree 

Pull R« ? a6 i 8hoald ba raf6 "e d to a 

"roiofed * ° OOOUr ,n llW 

• % 

■ OPINION. 

°4v-T.?te. ***** .a 
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that the effect of the derisions of the 
Privy Council in Suryanarayana v. Pat- 
tanna (1) and in Venkata Sastrulu v. 
Sitaramudu (2) was to raise a’presumption 
that a grant to an inamdar was a grant of 
the proprietary interest in the land includ¬ 
ing both warams. This view was seriously 
challenged for the first time in A.S. No. 160 
of 1919 and 69 of 1918 before Abdur 
Rahim and Moore, JJ., who held that the 
effeot of the Privy Counoil decisions was 
that in the case of a grant to an inamdar 
there was no presumption one way or the 
other as to whether there was a grant of 
the proprietary interest in the land. This 
reference raises the question whioh of these 
two views is correct. 

Now the first thing to be observed is 
that in the two oases mentioned in the 
order of reference all that the Privy 
Oounoil was oalled upon to deoide was 
whether the lands in question were proved 
to be an 'estate ’ within the meaning of 
clause («Z), sub-seotion (2) of secbion 3 of 
the Madras Estates Land Act, as “a village 
of whioh the land revenue alone has been 
granted to a person not owning the kudi- 
varam thereof." Clearly the party 
olaiming that any land is an estate within 
the meaning of this definition has the onus 
thrown on him of showing that the land 
revanue thereof alone has been granted to 
a person not owning the budivaram. If 
there be a presumption that an inam grant 
is a grant of the revenue only, he would of 
course be entitled to take advantage of it. 
The question whether there was suoh a pre¬ 
sumption was an open one when the Aot 
was passed. 

The earliest oases in whioh the question 
of oooupancy right oame before the High 
Court were cases of villages granted in 
inam to temples in Tanjore, and in all 
these cases it was held that the temple 
was the owner of the land and that there 
vras a presumption against the existence of 
any occupanoy right on the part of the 
tenants: Alngaiya Tiruchittambala v. 
Saminada Pillai (5), Subupalayi Ammal v. 
App i kutti A iyyangar{G),Ohokkalinga Pillai 
v.VithilviQ.i Pandara Sannady (7\ Krishna- 
swami v. Varadraja (8). Thiagaraja v. 
Oanesam Banathu ( 9),Chidambara Pillai v. 

(5) (1963) 1 M.H.C. 964. 

(6) (1866) 3 M H C. 106. 

(71 (18701 6 M.H.O. 164. 

(6) (1892) 6 Mad. 346 (F,B.) 

(9) (1884) 7 Mad. 374. 


Tiruvengidathaiengar (10), Ohokkaling am 
Pillai v. Mayandt Chettiar (11), Mayandi 
Ohettiar v. Chokkalingam Pillai (12). Then 
oame the leading oases in Appa Row v. 
Subbanna (13), Venkatanarsimha Naidu v. 
DandamudiKotayya(l^) Chekati Zemindar 
v. Ranasooru Dhora (15) establishing a 
presumption of oooupancy right in 
Zamindaries and other larger estates. 
There was some hesitation about extending 
the same presumption to inams ; but after 
the passing of the Madras Estates Land 
Aot, 1908, there were a series of decisions 
holding that there was a presumption that 
inamgrants weregrants of land revenue only 
whioh was sufficient to make the inam an 
estate within tbe meaning of the definition 
and so confer oroonfirm oooupancy rights in 
the tenants. WheD the Privy Council in 
Suryanarayana v. Pattanna (1) overruled 
these decisions and decided that there 
was no suoh presumption, tbe immediate 
result, as regards tbe question whioh they 
were considering, was, that the definition 
of "estate" had to be applied without the 
aid of suoh a presumption ; and that, any 
person asserting that the land was an 
estate had to prove that the grant was of 
the land revenue only to a person not 
owning the kudivaram, and that if he 
oould not establish this affirmatively, be 
must fail. These decisions cannot in my 
opinion be construed aB ruling that in 
these oases there is no presumption one 
way or the other. 

There was no oooasion for the Privy 
Council in Suryanarayana v. Pattanna (l) 
to rule expressly that there was a presump¬ 
tion that tbe grant is both of tbe melvaram 
and tbe kudivaram as the initial 
presumption Was settled by the definition 
in the statute. That definition, however, 
only applies when tbe inam granted is a 
village or separated part of a village in 
which the grant is of the land revenue 
only. Here the oaee is outside 
tbe Aot as the grant was of an uusepara- 
ted portion of a village about 80 
aores in extent; and it therefore beoomes 
necessary to consider whether the proposi¬ 
tion that such grant was of the kudivaram 


(10) (1897) 7 M.L.J. 1. 

( 11 ) (1896) 19 Mad 485=»6 M.L J. 247. 

(12) (1904) 27 Mad 291 = 91 I.A. 83 = 14 M L.J. 

200=8 Bar. 697 (P.O.). 

(13) (1890) 13 Mad 60. 

(14) (1897) 30 Mad 299 = 7 M L.J. 261. 

(16) (1900) 23 Mad 818. 
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ag well as ot the melvaram ia proparly 
deduoible from the decision in Surya- 
narayana v. Pattanna (1). In the coarse of 
the judgment their Lordships observed that 
the question was: " Was it a grant of the 
revenne only of the villages, or was it a 
, grant of the proprietary right in the 
village that is the soil of the village” 
which appears bo saggest that it was one 
or the other. They then proceeded to 
rejeob the historical theory that in anoient 
times the ownership of the soil of land in 
India was nob in the sovereign or ruler, and 
that the right of the ruler was confined to 
a right to receive as revenue a share in the 
produce of the soil from the cultivator; 
and they went on to reject the presumption 
founded on that theory that in the oase of 
an inamdar ib should be presumed, in the 
absence of bheinam grant under whioh the 
inam was held, thab the grant was of the 
royal share of the revenue only. 

Now if there is no sutficient justification 
for a presumption limiting the grant to the 
royal share of the revenue only on the 
ground that, that was all the Sovereign had 
to grant, it seems to me to follow that the 
grant was presumably a grant of thab 
whioh the Sovereign had, viz., the 
proprietary right in the soil, subjeot, of 
course to the oooupanoy rights of any of the 
oulbivators holding under him at the date 
of the grant, as stated by their Lordships 
towards the close of their judgment. 

Thab is sufficient answer bo the reference, 
i bub I would go farther and say that in 
i “y opinion, there is no presumption at 
any rate in the oase of these minor inams 
of less than a village in extent that there 
were oooupanoy ryots on the land at the 
time of the grant; and thab I think is why 
the legislature left them outside the 
operation of the Aob. In these • oiroum* 
stanoes I think that the position of these 
inamdars is bhab of patbadars bolding 
under Government on favourable terms, 
and that the proprietary interest, pre¬ 
sumably transferred to them by their 
-grants is sufficient, aa in the oase of 
ordinary pattadara according bo the line 
of cases, endicg'with the recent decision of 
the Privy Council in Sethuratnam Iyer v. 
venkataohala Gounden (16J to some of 
which I have already referred, to throw 
«no burden; of proving the existence of 


<416) (1980) 43 Had. 867-80 1.0. 874-47 I.A, 
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permanent tenancy or oooupanoy rights iu 
the first instance on the tenants who set 
up such rights. In this respect it seems 
to me that their Lordships dealt with all 
these cases in the aame way. 

In Surayanarayana v. Pattanna( 1) their 
Lordships observed in a passage, to whioh 
I have already referred. 

" Bat tha graot of a village by or on behalf of 
the Orowa coder British rale ie in law to be pre¬ 
sumed to be eabjeot to each rights of aocapanoy, 
if any, ae the oaltivatore at the time of the grant 
may have had.” 

This seems to me bo prooeed upon the 
footing thab where the question is one of 
oooupanoy right it is for the oultivators to 
establish suoh rights whioh would nob be 
the oase unless the grant was presumably 
a grant of the proprietary interest in the 
soil. In the next oase in Venkatasas - 
trulu v. Seetharamudu (2), Lord Cave, after 
alluding to the overruled presumption as to 
the grant being of the melvaram only stated 
that 

" Eaoh oase mast therefore be ooaeidered on iti 
own faota ; and in order to aeoarUin tbe efieot of 
the grant in the present oase resort meet be had 
to tbe terms of tbo grant itself and to the whole 
oiroamstanses so far aa they oan now bo ascer¬ 
tained.” 

This does not, in my opinion, negative 
the presumption that the grant was of the 
proprietary right but only indicates that the 
question is to be deoided on the evidenoe 
as a whole. 

Tbe tests indicated, the terms of tbe 
grant and the whole oiroumstanoes of the 
oase, are substantially the same as those 
mentioned by Sir Lawrenoe Jenkins in Se¬ 
thuratnam Iyer v. Venkatachala (16) where 
as regards tbe question of oooupanoy 
right the presumption was expressly found 
bo be in favour of the ordinary pattadar and 
against the exisbenoe of oooupanoy rights 
in the tenants holding under him. In that 
oase ib was held thab the tenants had 
proved thab bheir predecessors possessed 
oooupanoy rights at the inoeption of their 
relations with the plaintiff's predecessors, 
and I think thab similarly ib is for the ten¬ 
ants of inamdars to establish the existence 
of oooupanoy right in the same manner. 

My answer to the reference iB thab the 
twojudgments referred to do nob expressly 
lay down a presumption that the grant 
is of both the melvaram and kudivaram, 
as suoh a ruling was nob neoeBsary for the 
purpose, of those cates, i but that luoheoa 
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initial presumption ig deduoible from the 
grounds on whioh the judgments are based. 
Ooutts Trotter, J.:— My lord and my 
brother Ramesam, whose judgments I 
have had the advantage of perusing, 
have reviewed the case law on this sub- 
jeot so exhaustively that I think no use¬ 
ful purpose would be served by my 
going over the same ground ; especially 
as the subject is one with whioh I am 
neoessarily unfamiliar. There is no doubt 
that the Privy Counoil has in terms 
negatived the rule that this Court bad 
laid down, that the presumption was that 
an inam grant was a granb of the melvaram 
only. There is to my mind no doubt also 
that their Lordships have nob said in terms 
that there is a oontrary presumption the 
other way. Bub I oannot conceive that 
they meant Courts to try suits of this 
charaoter, when there is from the nature 
of things hardly ever any available evidence 
as to the nature of the original grant, 
without some working rule, call it presump¬ 
tion or rule as to inoidenoe of proof or 
what you will. In the absence of such a 
rule, the result would in most oases be a 
deadlook: whoever oame to the Court 
first and found himself in the position of 
plaintiff would necessarily fail by that 
mere aooident. 

I therefore agree with my Lord, that it 
is a necessary inferenoe from the reasoning 
of their Lordships of the Privy Council 
that in the absence of any evidenoe one way 
or the other, it must be taken that suoh a 
grant as this was of both warams, and I 
concur in the answer to this reference 
whioh he has formulated. 

Ramesam, J.:—The question referred to 
the Full Banob may be stated to be " Is 
there any presumption of law as to the 
extent of the grant deduoible from the 
rulings of the Privy Counoil in Suryanara- 
yana v. Pattanna (1) and Venkatasastrulu 
v. Seetharamudu (2)?” 

In the above mentioned oases, their 
Lordships of the Privy Counoil had to'oon- 
sider eeotion 3 (2) (d) of the Estates Land 
Aob, for the purpose ofdeoiding the question 
of jurisdiction, viz , whether the suits were 
rightly laid before the Civil Courts. The 
inams in those oases were enfranchised 
whole inam villages and the question 
whether the granb was of the melwaram 
alone had to be considered. For some 
time the Madras High Court had, in a 
series of cases, (all decided after Marapu 
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Tharalu v. Neelakanta Behara (17) not 
oounting the obiter dictum in Narasim- 
hulu v, Narastmhulu (18) held that the 
Courts should start with a presumption 
that the granb was of the melvaram 
alone and tbe onus was on the inamdar to 
prove that he had both the warams or c 
therefore, had the right to ejeob. Their 
Lordships of the Privy Counoil held thab 
no suoh presumpbion exists. They point 
out suoh a presumption was based on the 
assumption 

“ that the right of the ruler was oocfioed to a 
right to reoeive as revenue a ebaro in tbe produoe 
ol tbe soil from tbe eultivator, ” 

and then say 

“ That is an assumption which no Court is 
entitled to make, indeed that faot would support 
the oontrary assumption that the Boil was vested 
in tbe rulers.” (p. 1019.) 

If the assumption on which any pre¬ 
sumption is to be based should be not, that 
the rulers were owners of a share in the 
revenue, but thab the soil was vested in 
the rulers, it follows that tbe presump¬ 
tion as to the extent of the grant should 
correspondingly ohange, i. e., it is nob 
merely the melwaram but the whole right 
in tbe soil, for the ordinary rule in 
oonstruing grants is, that the grantor grants 
all that he has and whioh oan therefore be 
granted. That this is what their Lordships 
meant is olear from the sentence at p. 1020. 

" It is not proved, nor is there any evidenoe to 
suggcBt, that at the date of the grant (here were 
any tenante in the village holding lands with any 
rights of oooupaooy by ouetom or otherwise”. 

Who is to prove ? Obviously, the 
tenants who were the defendants in that 
oase. This sentenoe, in my opinion, throws 
tbe burden of proof on the tenants and 
indicates one mode in whioh it oan be 
discharged. Again, at p. 1021 their Lord¬ 
ships say: 

" But a grant of a village by or od behall of the 
Crown under the British rule is in law to be 
presumed to be subjeot to suob rights of oooupanoy, 
if aoy, as the cultivators at the time of the grant 
may have had,” 

e. may be proved bo have bad. Who 
is to prove the right whioh by subjecting 
the ownership, subtracts from or dimini¬ 
shes it. The person who relies on it, or 
the tenant. 

I»is true thab th6 sentences I have 
quoted from pages 1020 and 1021 of 
Suryanarayana v. Pattanna (l) have not' • 

(17) (1907) 80 Mad. 602. 

(18) (1906) 16 M.L J, 383, 
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been repeated in Venkatasastruiu v. 
Seetharamudu (2). Aparli from fche faob that 
there is nothing to show that the decision 
in Venkatasastruiu v, Seetharamudu (2) was 
intended to affect or modify the observa¬ 
tions in Surayanaranana v. Pattanna 11) 
a slight consideration will show that this 
conclusion follows (torn the simple state¬ 
ment that there is no presumption thab 
the inamdar is grantee of the melwaram 
alone without more. Now when a grant 
of an inam is admitted, it may be conceded 
that thegrantee is the owner of something. 
What is that something ? The appellant’s 
vabil oonoedes (in my opinion, rightly) 
that it must be either (1) melvaram alone 
or (2) melvaram and kudivaram. The 
first alternative expresses the minimum 
extent of the grant, i, e., represents the 
extreme position against the inamdar 
and bis grant oan never be'less than that. 
If, at all, it may be more. The Madras 
High Conrt held that they would start with 
only this minimum. The Privy Council 
upset bbfe rule. What follows ? The only 
other alternative is that the inamdar has 
both warams. There is no middle aourse. 
A grant of melvaram plus something more 
but not ' melvaram and kudivaram ’ is 
meaningless and cannot be conceived. 
The statement in Venkatasastruiu v. 
Seetharamudu (2) ‘ Eaoh case must depend 
on its faots ’ merely states what has to be 
done in every oase—Whether there are 
presumptions or not and cannot be taken 
to contravene the express statements in 
Suryanarayana v. Pattanna (1). 

Ib has been held in this Court thab it 
makes no difference whether the grant is 
by the rulers or zemindars. 

I now pass on to the question whether 
the conclusions I have oome to should be 
oonfined to whole villages or should bfr 
extended, to minor enfranchised foams-. One 
would think, from the nature of the ease, 
that ib is an a fortiori inference for minor 
enfranchised inams. It may be said that, 
when a whole village is granted ( 1 ) it 
oould nob have been intended thab the 
grantee should cultivate the whole villaee 
JimaeV and (2) ib is very 1 unlikely 
that a whole village would be a village 
of waste fends. Bette- land's & feast 
wouldi have been cultivated tfod.ifcr ootfld 
"i™ 1 ibfcnafed bo affect fche 
rigfefes/cultivators, wflatervelr they 
•w BothJ these oohBideistlons. disapp ea r i 
when, •weo’oome- to grantBi of sundl. 


extents. When we remember that these' 
inams were granted to favourites or poor 
dependants, one would thiDk that the 
eubjeot-matter of the grant was intended 
to cover all thab oan be extracted from the 
soil. It seems to me that the smaller the 
areagranted, the stronger the presumption 
in favour of the inamdar. 

When we consider the history of the 
case-law leading to the Legislation (Madras 
Estates Land Act) the same conclusion 
follows. From the time of Chookat 
linga Pillar's case (7) oDwards the general 
impression was, neither in Zemindaris- 
nor in inams the tenants had, any oooa* 
panoy right. The contrary view began to 
gain ground iso far as Ztmindars are 
oonoerned) in Appa Rao v. Subbanna (13): 
and Venkata Mahalakshmamma v. Ramd- 
jogi (I9i, wbioh however laid down no 
principle. A presumption in the nature of 
a role ob law was first laid down in 
Venkalanaraeimha Natdu v. Dandomudi 
Kotayya (14 and was extended in Cheekati 
Zemindar v. Ramasooru Dhora (15). It is 
unnecessary now to ooneider how far this 
rule was right. The rule served its purpose 
from Venkatanarasimha Naidu v. Danda - 
mudi Kotayya (14), up to the legislation in 
Madras Estates Land Aob and what wae 
given by tbe rule of law is cow given by 
legislation to tenants id Estates. My 
opinion is, if tbe Madras E-tates Land 
Aob was not passed, those deoisicna in 
Venkata Narastmha Natdu v. Dandomudi 
Kotayya (14) and Oheekatt Zemindar v. 
Ramasooru Dhora (15 > would have been 
shaken by the recent Privy Oounoil deoi* 
eiong. 

So far as inams are oonoerned. for 
some time there was some hesitation in 
applying Venkatanarasimha Naidu 
Dandamudi Kotayya (14) to them. As to- 
them, it was expressly laid down that the 
onus is on tbe tenant to prove oooupanoy 
right, (See Thiyagaroja v. Qiyana Sam - 
bandha Pandara Sannathi (20) and 
Aohayya v. Hanumanatrayudu (21)„ 
Venkataoharlu v. Kandappa (22) tbe phrase 
the right bo eject ’ in wbioh was explained 
in Qandrapu Sinayyav.'Koppineni Venkata'- 
rathnam (23), Marapu Thataluv . TelukxUA 

NMlakanta Behara\[n).B,fi, No. 1021 off 
^* ‘ -- , ; 

(19) (1893) 16 Mad, 871. 

(20) ( 1888 ) U Mad. 77. 

(91) (1891) Ml Mad; 86?, 

-• .! (98); W89B),W,Mad,9lh 

(98) (1910) T M.L.T. 850 - 61.0.70fe» 


152 Madras venkata lakshmamma 

1905 (unreporfced-decided in J3nuaryl908). 
So late as in 1902 it was said vide 
(Subbaraya Sastri v. Kristnaiya (24) deoid- 
ad in 1902 but reported late) that there was 
no presumption either way—a statement 
whioh I do nob quite understand. The 
tide turned definitely in Bhadrayya v. 
Bapayya (25) until It was firmly established 
in the case in Suryanarayana v. Pattanna 
(1) afterwards reversed by the Privy 
Counoil. The presumption was used by the 
Madras High Court to shift the onus 
from the tenants whioh was the prior exis¬ 
ting state of things) on to the landlord and 
the decision of the Privy Oounoil restored 
the state of things as it existed in Achayya 
V. Hanumantharayudu (21) and Rangasami 
Beddi v. Guava Sambandha Pandara 
Sannadhi (20) (for ryotwari land). 

It is sigDifioant that the legislature 
when it interfered in 1908 after the most 
oareful and anxious consideration oonfined 
the legislation to estates whioh included 
only oertain inam villages. The definition 
in seotion 3 (2) (d) itself is strong evidenoa 
that the legislature thought either there 
was not or there ought nob to be ocoupanoy 
right in minor inams and some inam 
-villages—it being on the tenanb to prove 
to whioh inam villages the Aot applies. 

The presumption in favour of the 
inamdars' right to both warams may be 
weak or strong according to circumstances. 
It may be even easily rebutted. But when 
there is no evidence, it exists. One word, 
I will add. The reference by the Privy 
Council to the entry in Oakes Register 
whiob, they say, is oonolusive shows that, 
if there is an entry in a register that the 
land or Agraharam, or village or field is 
granted it means both warams are granted. 
The entry in Column 1 of Ex. D. of this 
case, (I do not say anything of other 
entries or other faots) is like the entry in 
Oakes Register and in my opinion the 
Distriot Judge was perfectly right in the 
way in whioh he used Ex. D. to strengthen 
the presumption. 

It is true that my remarks equally 
apply to minor subsequent inams, but, as 
the question, whether the Estates Land 
Aot applies to them, is under consideration 
by a Benob of three Judges in Letters 
Patent Appeal, I do not say more about 
them. _ 

(24) (1910) 20 M L J. 626-7 I.O. 866. 

{ 6) (1916) 38 Mad. 608-99 I.C. 889-26 M.L.J. 

99. 
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In the result, I ooncur in the answer to 
the reference proposed by my Lord the 
Chief Justioe. 

Reference answered. 
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(FULL BENCH.) 

Wallis, c.j., Oldfield and Sadasiva 

Aiyar, jj. 

Sree Rajah Bollapragada Venkata 
Lakshmamma Garu —Plaintiff- Petitioner 

v. 

Chintapalli Achireddi —Defendant-Res¬ 
pondent. 

Civil Revision Petition No. 623 of 1919, 
deoided on 25th January 1921, from the 
order of the Dy. Oollr., Cooanada, dated 
29th Maroh, 1919, in Land Suit No. 118 of 
1911. 

•(a) Madras Estates Land Act (1908), S. 77— 
Landholder ceasing to be so on the date of suit tor 
arrears ol renl can sue in Revenue Court. 

Where the plaintiff was admittedly a land¬ 
holder within 8. 3. Cl 5 ol the Aot, at the time 
bia right to recover arrears dne arose, but where 
aince that date and before date ol suit tbe plaintiff’s 
interest io the estate bad been purchased in an 
auotion sale. [P, 164, O. 2 ] 

Held, that his suit for rent against the tenant is 
cognizable by Revenue Court and not Civil 
Court. 41 Oil. 926 (P C.), Diet; Opinion ol Bada- 
siva Aiyar, J , in 43 Mad. 786, Dissented from. 

(b) Madras E tales Land Act (1908) S. 3 (6)— 
Ex cumer is landholder, ( Krishnon. J. Napier. J. 
Contra ). 

A person who was owner ol an estate on the date 
when his right to sue lot arrears ol rent aoorued 
but on tbe date ol Sling his suit his interest in the 
land bad been sold by anotion. 

Held, that he is still a landholder within 
8. 3 (6). [P. 164. 0. 9 ] 

(c) Madras Estates Land Act (1909), 8. 3 (5)— 
Even assignee of arrears of rent can be a land¬ 
holder. 

Even a bare assignee of an arrear ol rent Irom 
tbe owner ol the estate or even a part tbereol can 
be a landholder frr tbe purpose of enabling him 
to pursue bia remedies under the aot as a “land¬ 
holder”. [P. 156, C. 9] 

P. Narayanamurti —for Petitioner. 

Rama Row —for Respondent. 

Order of Reference. 

Napier, J. This is a petition under 
seotion 115 of Aot V of 1908 to revise the 
order of the Deputy Collector of Cooanada 
Division returning a plaint on the ground 
that he had no jurisdiction to entertain 
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the suit. The plaintiff waa admittedly at 
one time a landholder within seotion 3, 
clause 6 of the Madras Aot I of 1908 and 
the defendant admittedly ryot of that 
estate at the date of the suit. The suit waa 
under seotion 77 to reoover an arrear of rent 
and at the date when the rent is alleged to 
have been due the plaintiff was admittedly 
the landholder. Since that date and before 
date of suit the plaintiff's interest in the 
estate had been purchased in an auction 
sale held by the Sub Court of Cooanada. 
The Deputy Colleocor takes the view that 
the plaintiff oannob now sue in a Revenue 
Court under seotion 77. 

The position of a landholder after be 
has parted with his estate was oare- 
fully considered by a Bench of this 
Court in Sundaram Ayyar v. Eulathu 
Ayyar (1). In that case the point was 
whether a lessee of an estate whose term 
had expired could attaoh the holding under 
Chapter VI of the Aot. Seshagiri Ayyar, 
J. held that he was “ a person entitled to 
oolloob the rents" within the language of 
seotion 3, clause 5 and oould therefore dis¬ 
train the moveables bub he held that 
though a landholder he oould nob attaoh 
the holding. Mr. Justioe Spenoer took the 
view, (as I understand the learned Judge) 
that a person who has parted with his 
estate is no longer a landholder. In my 
opinion the point is covered by the opinion 
expressed by the Privy Counoil in Forbes 
v. Maharaj Bahadur Singh (2) on the 
analogous right of a landlord under the 
Bengal Tenanoy Act VIII of 1885. The 
definition of a landlord in that Aot is " a 
person immediately under whom a tenant 
boldB". Their Lordships say on page 938 
The governing idea throughout the multi- 
famous provisions contained in Chapter 

V.- ?.° regu,ate bh0 respective rights and 
obligations of landlords and tenants is, the 
subsistence of the relationship that gives 
rtse to those rights and obligations '* 

Chapter Vm of the Bengal Aot deals 
with rent, the rate of rent, alteration in bhe 
rate payment of and receipts lor rent, sale 
of holding and ejectment for arrears, 
valuation of produoe for division in oases of 
gram rent and payment of rent without 
notice of a transfer of the interests in the 
iana ‘ Jha corresponding provisions In 

' 4I) 605 — 811.0. 

119141 Wl-S L.W. 067. 
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the Madras Estates Aot are to be found in 
Chapters III, V, VI and X. The present 
suit is brought under the provisions in 
Chapter VI. Their Lordships’ dictum 
would therefore, in my opinion, govern 
this suit unless there are words in the 
definition of landholder which introduce a 
new element. The words relied on are 
" and inoludes every person entitled to 
oolleot the rents of the whole or any 

portion of the Estate.by virtue of 

any provision of law." Seshagiri Ayyar, 
J. thinks that these words cover an ex¬ 
landlord. In my opinion they do not, I 
oannob read the words "entitled to oolleot 
the rents” as oovering also a person 
"entitled only to sue for an arrear of 
rent." I think that the words denomi¬ 
nate a olass whiob might not but for 
those words be held to oome within 
the earlier words in the definition " a per¬ 
son owning an estate." That is the meaning 
wbioh has I think been hitherto attached 
to them. It seems to me a false method of 
interpretation to add to what is an 
explanatory definition, a definition extend¬ 
ing the operation of the term explained 
...that it is to say to add the words "ex 
owner ” to " owner. ” For these reasons I 
am of opinion that the plaintiff in this 
case is nob entitled to sue in the Revenue 
Court but I think that in view of the import¬ 
ance of the point and the divergence of 
opinion it is advisable to refer to a Full 
Bench the following questions :— 

1. Does seotion 3, olause 5 of the Madras 
Estates Land Aot cover a person who bub for 
the faot he has transferred the estate, would 
admittedly oome within the definition ? 

2. Has the Revenue Court or the Civil 
Court jurisdiction to try the suit. 

Krishnan, J. : — The only question for 
our deoision in this oase is whether the 
plaintiff's suit lies in the Revenue Courb or 
the Civil Court. Plaintiff was the owner 
of an estate falling within the Estates Land 
Aot and arrears of rent are alleged to have 
become due to him from the defendant 
who is a ryot. Before the present suit for 
suoh arrears was brought plaintiff's estate 
was sold in Oourt-auotion and purchased by 
a third party. It is oonoeded that but for 
this sale plaintiff's suit would have been 
properly brought under seotion 77 of the Aofr 
in theRevenueCourt and in that Court only. 
But it is argued that the plaintiff having- 
lost his estate oeaeed to be a landholder 
and ia consequently not entitled to enforoa 
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the speoial remedies provided by the aob 
for the benefit of landholders to recover 
arrears of rent, one of whioh is the right to 
sue in a Revenue Court, and that he oan 
only sue in bbe Civil Court now. For this 
oontention reliance is placed on the reason¬ 
ing of the Privy Counoil in Forbes v. 
Maharaj Bahadur Singh (2) and on the 
decision in Sundaram Ayyar v- Kulathu 
Ayyar (l) and the opinion of Spenoer, J. 
in that oase, the other side relying on the 
opinion of Seshagiri Aiyar, J. on the poinb 
before us in bbe same oase. 

In the Madras oase what was aotually- 
deoided was that a person in plaintiff's 
position bad no right to attaoh the 
holding under seotion 111 of the Acb. But 
ib is argued that no distinction oan 
properly be made between the righb 
to attaoh on the one hand and bbe righb 
to distrain and the right to sue on the 
other hand as all these rights are given to 
landholders by the Aot and if plaintiff is a 
landholder for one purpose be is equally a 
andholder for the other purposes and vice 
versa. I am inclined to bhiok this oon¬ 
tention is oorreob and the distinotion 
made by my learned brother Seshagiri 
Aiyar, J. between seotions 77 and 111 on 
the poinb is, with all respeot to him, unten¬ 
able ; in faot ib has not been supported ab 
the bar by either side. My learned brother 
bases his view mainly on seoion 127 of the 
Aot; bub I am unable to see how that 
seotion has any bearing. The seotion is 
nob inconsistent with bhe attaohing land¬ 
holder not being the owner of the estate, 
when clause fc) does nob oome into play- 
That olause applies if there is suoh a 
balanoe as is dealt with by it but it seems to 
me that we oannot infer from the existence 
of the olause that only landholders bo 
whom suoh a balanoe can become due is 
included in seobion 111. Section 127 deals 
with the distribution of the sale prooeeds 
when a holding is sold and it has in my 
opinion no bearing on bhe question who 
can get the bolding sold. 

Nevertheless I am inclined to think that 
bbe deoision in the 39 Madras oase that 
a person in the position of the plaintiff is 
nob entitled to take advantage of the 
remedies given by the Aob to reoover rent 
requiros re-consideration. The learned 
Judges were of opinion that the ratio 
decidendi of the Privy Council ruling in 41 
Caloutta oase required ithat they should 
take the view that they did. But with all 


respeot ib seems to me that the difference's 
between the Bengal Tenanoy Aot under 
which that ruling was given and our 
Estates Land Aob are so great and so 
material on the point before us, that ib is 
very doubtful if we oan properly base our 
judgment on the observations of the Privy 
Counoil. The learned Judges have pointed 
out the differences themselves and I need 
not repeat them. The deoision of the oase 
before us really burns on the definition of 
the term landholder as given by our aob 
and we have to see whether plaintiff comes 
within that term. The Bengal Aot does 
nob use the term at all. Tbe definition of 
bbe corresponding term “ landlord ” in ib 
is that he is “ a person immediately under 
whom a tenant bolds ” and it is thus mate¬ 
rially different from the definition of land¬ 
holder whioh we have in seotion 3, clause 
(5) and whioh includes besides the owner 
of the whole or part of an ettafce, persons 
entitled to oolleot rents of the estate by 
virtue of a transfer or of an order of Court 
or by any provision of law. 

In view of this marked difference bet¬ 
ween the two Aots on the very point we 
have to consider it seems to me with all 
respeot difficult: to rely on the general 
observations of the Privy Counoil in con¬ 
struing the Madras Aot. Further more no 
provision exists in oar Aot similar bo 
S. 148, [h) on which considerable relianoe 
was plaoed by the Privy Council. 

On bbe question whether plaintiff did or 
did not continue to be a landholder for the 
purpose of recovering bis rent by suit in 
the Revenue Court I am inclined to agree 
with Seshagiri Aiyar, J. that ha did so 
oontinue notwithstanding that his estate 
had been lost to him before bhe date of 
suit; for I think the definition of the term 
“landholder” in S. 3. olause '5) is wide 
enough toiooludebim as a person entitled 
to oolleot the rents due to the estate by 
virtue of a provision of law, which is 
part of that definition. As plaiutiff re¬ 
tained in himself the righb to oolleot the 
rent due on the estate for the suit fasli 
when he losb tbe title to the land it eeems 
difficult to say that he does not fall within 
that part of bhe definition above mentioned. 
Our attention was drawn to the recent 
Full Bench ruling in S. A. No. 65 of 1919' 
where this Oourb had to oonsider the 
meaning of the term landholder bub that 
deoision does not seem bo have any bearing 
on the present question. I am inolined to- 
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think the Revenue Court ie tbe proper 
forum for the present suit. 

In has also been argued before ub that 
even if plaintiff has ceased to be a land¬ 
holder at tbe date of suit, as be was 
admittedly a landholder when tbe cause of 
aotion acorued to him, bis right to sue in 
tbe Revenue Court wbioh had also aoorued 
to him prior to the loss of his estate should 
not be held to have been takeD away. It 
is not necessary to consider that point as 
I am inclined to think that he continued 
as landholder. 

As however my learned brother is of 
opinion that the question should be refer¬ 
red to tbe Fall Benob, I agree to that 
course in view of the oonfliot of opinion on 
the point before us between tbe two learned 
Judges in tbe Madras case and also 
between us. 1 therefore agree to the 
questions proposed by my learned brother 
being submitted to the Full Benob. 


OPINION. 

Wallis, 0. J.—In this aase the Civil 
and tbe Revenue Courts have both declin¬ 
ed jurisdiction over a suit instituted 
by the plaintiff after he had parted 
with his estate to reoover renb whioh bad 
aoorued due to him while be was still the 
owner of tbe estate and, as Buoh, a “land¬ 
holder " as defined in Beotion 3, olause 5, of 
the Madras Estates Land Act. One of the 
principal ohanges effeoted by that aot was 
that on grounds of polioy it took away 
from the Civil Courts and transferred to 
RevonueOffioers jurisdiction tofcry rent suits 
instituted by 'landholders” against "ryots’ 
as defined in the Aot. Seotion 189, oonfers 
jurisdiction on a Collector or other revenue 
officer specially authorised to try this and 
the other suits and applioabions specified, 
and expressly prohibits any Civil Oonrb 
from taking cognizance in the exeroise of 
its original jurisdiction " of any dispute 
or matter in respeob of whioh such suit or 
application might be brought or made." 

80ki0n * hen ik ar ^e was one 
Which tbe Revenue Gourb was empowered 

h °. fc 5 y . and fcl ? e 0*vil Court was probi- 

16 was one which in 
1ot landholders and the 
22?’ and 0 8P0oi»Ily of the ryots, the legis- 
JjJ°o“Bidered should be disposed ofVy 

Sift!!!!? 0 ° Qrt: ftnd 6he ^aestioi 

whether, 

intention of theiiegWahire that the .parties 


should be deprived of the appointed forum 
for this olass of suits by reason of the fact 
that, after the cause of action aoorued and 
before tbe institution of the suit, the 
plaintiffiparted with bis estate and oeased 
to ooma within the definition of " land¬ 
holder” as "owner” of the estate. 

One of the questions referred to us is 
whether the faot that after the transfer he 
was entitled to oolleot certain arrears 
brought him within the second part of the 
definition aB person. 

“ Entitled to oolleot tbe rents of tbe whole or 
any portion ot the estate by virtue of any transfer 
from the owner or his predeocssor-in-title or of 
any order of a competent Court ot of any provi* 
eion of law.” 


Assuming for the moment it did not, 
thab would not, it appears to me, conclude 
the further question in the reference as to 
the jurisdiction of tbe Revenue Court over 
a suit for such arrears, whioh ie really the 
only question arising on the faots of the 
case. The undoubted effect of seotion 189 
of the Aot is to oonfer on the Revenue Court 
exolusive jurisdiction to try suits for rent 
acoruing due to landholder from a raiyab on 
his estate and to prohibit tbe Civil Courts 
from entertaining them. The Revenue Court 
having thus beoome seized with exclusive 
jurisdiction over this oanse of action-when it 
arose, I oan find no euffioienb reason for 
holding that the Revenue Court beoame 
divested of this exclusive jurisdiction by 
reason of a transfer of ownership afier the 
oause of aotion arose. The subsequent 
transfer in no way affeots the oause of 
aotion or the reasons whioh moved the • 
legislature to oonfer exolusive jurisdiction- 
on the Revenue Court, and it would ic my 
opinion be opposed to the soheme and 
polioy of the Aot to hold thab it had the 
effect of baking away the suib from what 
in Che opinion of tbe legislature is 
undoubtedly the more appropriate forum, 
further by seotion 210 read with the 
oohedule to the Act, the legislature has 
provided speoial periods of limitation for 
amts and applioabions under the Act in the 
Revenue Courts, periods whioh do nob 
apply to soitB in tbe Civil Courts. 

In this case, No- 8 in the Schedule, fcho 
apeoial period is 


banar?.?^ 8 *" . when the arrears 

SET 'Jt * hete b ” been a suit or - 

ascertaining 

hn“ °* rt8 ' t 66 ** « ort.t b* which 

88 wfc,ohw « dat * *»#■ 
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Whereas under ArbiolellO ofbheLimiba- 
iion Act) whioh would have to be applied 
by the Civil Oourt in a suit for arrears of 
rent time begins to run " when the arrears 
beoome due.” If it be said bhat the 
sobedule to the Estates Land Aot merely 
reproduces the decisions as to the effeob of 
Artiole 110 of the Limitation Aot, this 
• cannot be said as to the provisions of sec¬ 
tion 210 whioh makes some of the general 
provisions of the Limitation Act inappli¬ 
cable to this class of suits. Thus the result 
of holding that the effeot of the transfer of 
ownership was to transfer jurisdiction to 
the Civil Court might be to render a suit 
not barred which had already beoome 
barred in the Revenue Court. 

These difficulties are avoided by holding 
that the legislature intended to give 
exclusive jurisdiction ouoe for all to the 
Revenue Court in suits for arrears of rent 
whioh aoorued due to a landholder as 
defined in the Aot. Suoh an owner appears 
bo me to be in muoh the same position as an 
assignee of an arrear from the landholder. 
Assuming suoh an assignee not to beoome a 
landholder by virtue of the definition it is 
none the less clear, in my opinion, that 
the suit to recover the assigned arrear 
could only be presented in the Revenue 
Court. No suoh question of competing 
jurisdictions arises under the Bengal 
Tenanoy Aot, aud the decision of the 
Privy Counoil on the terms of that Aot 
in Forbes v. Maharaj Bahadur Singh (2) is 
in my opinion wholly inapplicable to the 
present case. It was a deoision on a ques¬ 
tion of some difficulty arising under thab 
Aot, and depending entirely on tho terms of 
that Aot, and should be applied with great 
oaution bo questions under this Act whioh 
differs from it in many important matters. 
My answer to the second question is that 
the Revenue Court and nob the Civil Courb 
has jurisdiction to try the present oaee. 

It is therefore unnecessary to answer the 
first question whether a plaintiff whose 
right to reoover arrears of rent is inoidenb 
to his former ownership of the land can be 
considered to be a person entitled to 
oolleot the rents of the whole or any por¬ 
tion of the estate by virtue of any provision 
of law ” words whioh are an amplification 
and extension of the words “ and all persons 
farming lands from the above persons ” in 
section 1 of the Madras Rant Rsoovery Aot 
VIII of 1865. To answer this question in 
the affirmative it would be necessary bo hold 


bhat the words "the rents" mean any 
rents, and that the faot of bhe aoorual of 
rent being inoidenb to the ownership of 
the land is a “ provision of law" within 
the meaning of the definition. 

Oldfield, J.:—I agree. 

Sadasiva Aiyar, J.I resfeobfully 
agree with my Lord the Chief Justioe 
throughout. 

I am further inclined to hold that the 
Ianguageof8eotion3,olause 5 of tbeMadras 
EsCatas Laud Act defining ‘landholder ’ as 
including a pare on “ entitled to oolleot the 
rents of the whole or any portion of the 
estate by virtue of any transfer from the 
owner ” makes even a bare assignee of an 
arrear of rent from the owner of the estate 
or even a parb thereof a landholder for the 
purpose of enabling him to pursue his 
remedies under the Act as a 'landholder'. 
That bhere oould be several “ landholders ” 
at bhe same time uuder the Madras Estates 
Land Aot has been established by the deci¬ 
sions of this Courb. Having regard to the 
polioy of the Madras Estates Land Aot 
gatherable from its provisions read as a 
whole, I think thab bhe legislature oould 
not have intended that jurisdiction to enter¬ 
tain and deoide a suit for rent should 
ohange from the Revenue Courb to the 
Civil Courb beoause the plaintiff lenbitled to 
an arrear of rent has lost the ownership 
of the estate or is an assignee from 
the owner of bhe estate and is nob the 
owner of the estate at the time of the suit. 
The word “ transfer ’’ in eeotion 3, olause (5) 
is nob qualified by any words indicating 
that the transfer of the total estabe or parb 
of the estate (to whioh interest tho right to 
oolleot rents is appurtenant) is alone 
intended and that it does not include the 
transfer of even the bare right to oolleot an 
arrear of rent or future aocruing rent. In 
Venkata Lakshmamma v. Seetayya (3) there 
is an observation by me (whioh observation 
is an obiter dictum ) thab a person who does 
not hold the present position of landlord is 
not entitled to pursue the summary remedy 
under the Aob for recovery of rent due to 
him and I quoted the Privy Counoil deoision 
in Forbes v. Maharaj Bahadur Singh (2), in 
support of thab dictum. 

Having further considered the matter in 
this oase, I oonsider thab opinion unsound 


(3) (1920) 43 M»d. 786-39 M L J. 30 — (1930) M. 
W,N. 294-67 I.O. 764-11 L.W. 466. 
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as I think that I failed to give sufficient 
weight bo the differences both in language 
and polioy found on a comparison of the 
provisions of the Bengal Tenancy Aob and 
the Madras Estates Land Act. 
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Wallis, c.j., and Oldfield and 
Komaraswami Sastri. jj. 

Sundaram —Appellant 

v. 

Mimsa Mavuthar and others— Respond¬ 
ents. 

Appeal No. 41 of 1919 and Civil Revi¬ 
sion Petition No. 603 of 1911, deoided on 
22nd February, 1921, against the order of 
the Dist. J., Ramnad, in Civil Miso. 
Appeal No. 51 of 1918, dated 6th Novem¬ 
ber, 1918. 

” (») Cioil P. C.. 0. 21. R. 89 -Private sale by 
judgment-debtor ot his property alter Court sale— 
Judgment-debtor can apply under B. 89 and not 
the purchaser. 38 Mad. 770. Overruled. 

Where the owaer of immoveable property, sold 
in exeoution of a deoree, Belle the property to 
another subsequent to the Court sale, the right to 
qpply under O 21, R. 89, to have the sale eet aside 
lie< with him. The purchaser has no right to 
apply under the rule. 88 Mad. 776. Overruled ; 34 
All. 186. Dies. ; 40 Bom. 667 and 4 Pat. L.J 310. 
Appr. [P. 169, 0. 2; P. 162, 0. 2 ; P. 163, 0.1.] 

*(b) Civil P. 0. 8. 116—Refusal to entertain 
application under 0. 21, R. 89 on ground of no 
loous standi amounts to failure of to exercise juris¬ 
diction. 

A Court whioh refuses to entertain an application 
under 0. 21, t. 89, cc the ground that the peti¬ 
tioner baB no Iceus standi, fails to exeroise a 
jurisdiction vested In it by law. 40 Mad. 793 P.O., 
Bel, ou. IP. 168, C. 1,] 

A. Krithnaswami Aiyar for S. Srinivasa 
Aiyangar and K. V. Sesha Aiyangar — 
for Appellanb. 

S. Varadachariar tor P. Narayanamurthi 
and S. Subramania Aiyar — for Res¬ 
pondents. 

Order of Reference. 

The faots of this case are sufficiently set- 
forth by the Dietriob Munsiff. " The appli¬ 
cation is one under Order 21, rule 89. 
The applioanb is the judgment-debtor.. He 
has paid intoXtaurb the full amount under 
iha rule. That yaH on 25—4—1918 and 
toe Bale was <m,&-*4—1918. But ha had 


in the meanwhile sold the property to a 
third person. That private sale was on 
9—4—1918. The price fetohed at the 
Court sale was Rs. 600 whereas the consi¬ 
deration for the private sale was Rs. 1,500. 
The money that was deposited into Conrb 
under rule 89 oame out of the private sale 
by the judgmeDt-debtor. These faots are 
indisputable arid undisputed." 

Both the Lower Courts have held, 
relying on Subba Bayudu v. Lakshmi- 
narasamma (1), that the judgment-debtor 
bad no locus standi to apply under 
Order 21, rule 89, and have rejeoted his 
application. Against this deoision the 
judgment-debtor appeala. On behalf of 
respondent the preliminary objaotion is 
taken that no second appeal lies. So 
muoh appellant is forced to concede : but 
be relies on a revision petition filed by him 
ae an alternative form of relief. To this 
respondent rejoins that no question of 
jnrisdiotion is involved and that we have 
no power of interference under section 115 
of the Civil Procedure Code. 

We have therefore two questions for 
deoision (1) as to the oorreob construction 
of Order 21, rule 89, (2) as to whether any 
question of jnrisdiotion is involved: and 
in both we have had the benefit of a long 
argnmenb in whioh rulings are quoted 
whioh are impossible to reoonoile. The 
law on both points was considered by 
Abdur Rahim, J. in 0. R. P. No. J 216 of 
1918: and on bis motion a Foil Benoh 
was constituted to consider tbem. No 
opinion was, however, delivered, inaemuob 
as the faots of that ease admittedof deoision 
on a simpler ground. The applicant there 
wae not a vendee subsequent to Court 
auotion-aale, but * mortgagee : and, as suoh. 
clearly not entitled to apply under rule 89, 
What would be the position of a vendee 
from a judgment-debtor, and whioh of 
them—vendee or judgment-debtor—could 
apply, wae not considered: nor was the 
question of jurisdiction. 

We are, however, confronted in the 
present oaae wish both problems : and on 
both the oonfliob of authority is suoh that 
we feel oonatrained to make a fresh 
reference in order to get the question 
authoritatively deoided. 

O. 21, rute 89 runs thus :— 

•-(1) “ Where immoveable property hae been 

told in eioouUon ol a d eoree, any person, either 

(1) imty 88 1 Mad. 776- 19H) M.W.N, 147-28 
1.0. 198-1 L.W, 59. 
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owning auoh property or holding an interest therein 
by virtue o! a title aoqairod before suoh sale, may 
apply to have the sale set aside oo his depositing 

(а) for payment to the purchaser, a sum equal 
to (five per cent of tb? parohase-money, and 

(б) for payment to the decree-holder, the amount 
speotfied in the proclamation of sale as that for 
the recovery of whioh the sale was ordered, less 
any amount which may, since the date of suoh 
proclamation o? sale, have been reaeiveJ by the 
deoree-holder ; 

(2) Where a person applies under rulo 90 to set 
aside the ealo cf his immoveable property, he shall 
not, uoleee he withdraws his application, oe 
entitled to make or proseoute an application under 
this rule ; 

(3) Nothing in this rule shall relievo the judg- 
ment-debtor from any liability he may be under 
in respeoi of oost3 and mterest not covered by the 
proclamation of sale.” 

Where the judgment-debtor has Bold the 
property privately aubsequeotto the auction 
aaie, who is entitled to apply under this rule 
—the judgmeDt-debbor or his vendee? In 
Subba Rayudu v. Lakshmi Narasamma (1) 
the learned Judges Sadasiva Aiyar and 
Spencer, JJ, deoided that the judgment- 
debtor in such oases oannot apply: and 
this is consistent with two other oases, 
Gantasola Jagannadhan v. Thathavarthi 
Ramabrahmmam (2) (disposed of by the 
same Judges) and Lakshmi Ammal v. 
Sankaran Nair (3) deoided by Benson and 
Sundara Aiyar, JJ. m whioh it was held 
that the vendee oan apply. 

On the other hand, Adbur Rahim, J. in 
O.R P. No. 1216 of 1918 has strongly 
dissented from this view, and has adopted 
that expressed by a Bench of the Bombay 
High Court in Pandurang Laxmati v. 
Govind Dada[i). In that oase Batohelor 
and Shah, JJ. arrived atthe oonolusionthat 
the judgment-debtor was the “owner" 
contemplated by the rule: and it was he, 
just as under the previous Code, whooould 
apply. The same oonolusion was reaobed 
by a Benoh of the Patna High Court in 
Mt. Dhanwanti Koer v. Sheo Sankar Lall{b). 

The oonolusion of the Allahabad High 
Court differs both from that of our own 
>ourt on the one band, and of the Bombay 
and Patna High Courts on the other. It 
was neld in Ishar Das v. Asa1 A li Khan (6) 
that neither the judgment-debtor nor his 

(а) 09-40) 64 1 c. 753. 

(3) (1913) 34 ML.J. 205-19 I. 0. 679— (1913) 

M.W.N. 101. 

(4) (1916) 40 Bom. 557 = 37 I. 0. 211-18 Bom. 

L.R. 671. 

(б) (1919) 4 Pat. L,J 340-61 I. 0. 878. 

26) (1912) 34 All. 186-13 1. 0. 134-9 A.L.J. 
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MAVUTHAR (Wallis. C.J.) 

vendee oould apply in suoh a oase as the 
present. No oase has been quoted to us 
from the Calcutta High Court. For our¬ 
selves it is sufficient to say that on the 
argument addressed to U3 we are strongly 
inolined to agree with Batobelor, J. in 
Pandurang Laxman v. Govind Dada (4), 
and to adopt his argument. 

It is probably of little praobioal import¬ 
ance, whether the right of application is 
deoided to be with the judgment debtor or 
his vendee—provided that one of them has 
it and that it is decided authoritatively and 
beyond all doubt which of them it is. But 
suoh a decision is imperatively called for: 
and in view of divergence of views 
expressed we do not think the matter will 
be satisfactorily set at rest even for this 
Court, if we merely follow the deoision in 
Subba Royadu v. Lakshmi Narasamma (1), 
We are therefore oonsorained to make a 
fresh raferonoe. Oo the second point, that 
of jurisdiction, the views exoressed in 
Lahshmi Ammal v. Sankaran Nair '3), and 
Subba Rayadu v. Lakshmi Narasamma, (1) 
are clearly at variauoe. We are inolined 
to think that, if the judgment-debtor was 
entitled to apply, the Lower Court, iu 
dismissing his application as inoompetent, 
in effeot failed to exeroise a jurisdiction 
vested in it by law: and that it would be 
a oase falling under section 115. But here 
also a referenoe to a Full Bench seems 
desirable—more espeoially as we are 
referring the other question. 

We therefore refer the following 
questions for the opinion of a Full Benoh. 

1. Where the owner of immoveable 
property sold in execution of a deoree 
subsequent to the Court sale sells the 
property to another, does the right to 
apply under Order 21, rule 89, to have 
the sale set aside lie with him, or with his 
vendee ? 

2. Does the dismissal of an application 
under Order 21, rule 89 on the ground that 
it was made by a person not entitled to 
apply fall within section 115 of the Civil 
Procedure Code, so as to give this Court 
the power of revision ? 

OPINION OF THE FULL BENCH. 

Wallis. C.J:—The interpretation of the 
words 11 whose immoveable property has 
been sold, ” which were found in 
seobion 311 of the Code of 1882 as to 
setting aside sales for irregulariby and were 
used in section 310- A, enaaied subsequently 



19*1 


sundaram v. mamsa mavdthar (Wallis, C.J.) Madras 159 


as to seeing aside a Courb sale on payment 
of the decree amount and five per oenb on 
the purohase money, gave rise to much 
differaooe of opinion, and were not repro¬ 
duced in the corresponding rules 90 and 89 
of Order 21 of tbe Code of 1908. As 
regards section 310-A there was a ooDfliob 
of opinion as to tbe nature of the interest 
whiohwas sufficient to justify an applica¬ 
tion underthe seotionand alaoas to whether 
a transferee by way of private sale from 
the judgment-debtor after attachment bub 
before tbe Court sale, and a similar 
transferee after tbe Court sale, wero persons 
authorized to apply under the seotion. In 
Paresh Nath Singha v, Nabogopal Ohatto- 
padhya (7) it was deoided by a Full Benoh 
iu Calcutta, RamptDi, J. dissenting, that a 
mortgagee was a person whose immoveable 
property had been sold. In Ramchandra 
v. Rakhmabai (8), it was held that a 
purchaser prior to tbe Court sale was not 
entitled to apply, whereas in Srinivasa 
Ayyangar v. Ayyathorai Pillai (9) it was 
held that he could. Again in Kallar 
Singh v. Toni Mahton (10) it was held that 
a purchaser by private sale after bbe Court 
also was not entitled to apply, whereas 
a contrary view was taken in Appayya 
Shetti v. Kunhali Bean (11). These 
difficulties it was held endeavoured to 
meet in the new Code by substituting for 
"•any-person whose immoveable property 
has been sold” in seotion 310 A the 
words any person either owning suoh 
property or holding an interest therein by 
virtue of a title acquired before suoh sale. " 
-On the language of this rule it was held 
by Bauson and Sundara Aiyar, JJ. in 
Lakshmi Ammal v. Sankaran Nair (3) 
which was followed on this point in Subba 
Rayudu v. Lakshmi Narasamma (l) that a 
purohaser subsequent to the Court Bale is 
not precluded from applying, the words 
- by virtue of a title squired before auoh 
sale being read as applioable only bo the 
words holding an interest." This is no 
doubt a possible oousbruotion of the rule 
bub it has not bean acoapted in any other 
Court and is opposed to Ishar Das v, Isaf 
Al$ Khan (6). On the face of the rule words 
in question seem equally applioable to both 
olassas of persons mentioned, and no 


fi .S ?’ 99 0al - C.W.N 321 (P B.) 
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reason has been suggested why a subse¬ 
quent transferee by way of sale should be 
allowed to apply while a subsequent trans¬ 
feree of a lesser interest shonld not. On 
the other hand the previous conflict of 
decisions suggests that the intention of the 
amendment was to affirm Srinivasa Ayyan- 
gar v. Ayyathorai Pillai (9) and Kallar 
Singh v. Toril Mahton (10) and to 
overrule Bhain Bhimjt v. Administrator 
General of Bombay 12) and Appaya Chetti 
v. Kunhati Beari ,11). 

Having regard to the natural meaning of 
the words and the history of the rule I 
thick we should aooept the view that a 
purohaser subsequent to the oonrt sale is 
precluded from applying under the rule, 
and I would accordingly overrule Lakshmi 
Ammal v. Sankaran Nair i3) and answer 
this part of the first question accordingly. 
The same result follows on the view taken 
in Pandurang Lakshman v. Govind Dadal 4) 
and in Mussummat Dhanvanti Koer v. Sheo 
Sankar Lai (5) that tbe person owning tbe 
property is all along the judgment-debtor 
as in this view the purohaser subsequent 
to the Court sale oan only ooma in by virtue 
of an interest aoquired after tbe sale. I 
feel however quite unable to aooept this 
oon9truotion. Having regard to the pre¬ 
vious decisions, I oannot help thinking 
that if the legislature had meant "judg¬ 
ment-debtor " they would have said so. 

The next question involved in the .refer¬ 
ence is whether the judgment-debtor 
retains his right to apply after selling the 
property privabely subsequently to .the 
Court sale, and in dealing with this ques¬ 
tion we must not lose sight of the similar 
question arising under the rule as to the 
position of a judgment-debtor who has 
effeoied a private sale subsequently to the 
attachment and before the Court sale, and 
who was held by Jenkins, C.J. in Mayan- 
lal v, Doshi Mvlji (18) bo have been none- 
bhe-less entitled to apply under sec¬ 
tion 310-A as a person “ whose immove¬ 
able property has been sold." This deoi 
ston would be inapplicable under the new 

5®?® , if ‘£® to I^har Das v. Isaf 

Alt Khan (6) and Subba Rayudu v .Lakshmi 
Narasamma (l)that a judgment debtor who 
effects a private sale subsequently to the 
Uourb sale w nob entitled to apply, are 
oorreob, as the same reasoning Will, apply 


(19) (1899) 23 Bom, 428. ! 

;(18)<(1001).98iBom.'flfll—8.Bom, 
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to a private gale after attachment but 
before the Court sale. 

It seems tome exceedingly unlikely that 
the Legislature intended to alter the law as 
laid down in Maganalal v. Doshi Mulji (13) 
so as to prevent a judgment-debtor who 
had effected a private sale either before 
or after the Court sale from applying, 
and I agree with the learned Judges in 
Pandurarg Lakshman v Govinda Dada (4) 
and Mt. Dhanvanti Koer v. Sheo Shankar 
Lai (o' that we should not put such a 
construction on the rule if it can possibly 
be avoided. Seotion-310 A was introduced 
in the interests of the judgment-debtor to 
protect him from losing his property by a 
Court sale at an undervalue as too often 
happens. Now, so far as the judgment- 
debtor’s property is concerned, his interest 
in setting aside the Court sals is ju9t as 
great when he has effected a private sale 
after attachment as when be has not. On 
setting aside the Court sale, if be has not 
effeoted a private sale, be gets back the 
property itself; if he has effeoted a private 
sale after attachment, he gets the 
price into which he has converted the 
property. If he fails to set aside the 
Court sale, the private sale goe3 off and 
he gets neither the property nor the 
price. The right to set aside the sale 
given him by the Code puts him muoh in 
the position of a mortgagor and be loses 
his equity of redemption unless the sale is 
set aside. He therefore retains a clear 
interest in setting aside the sale. 

The construction cf the rule however 
presents considerable difficulties. It has 
been suggested that, as all sales after 
attachment are void under seotion 64 as 
against all olaims enforceable under the 
attachment, private sales after attachment 
should be disregarded and the judgment- 
debtor treated until confirmation as the 
person owning the property. The private 
sales however are good as between the 
parties to them and the legislature would 
nothave used the words “ owning such 
property ” if they had merely meant the 
judgment debtor. Moreover they appear 
to have amended the rule with the express 
object of establishing the right to apply of 
the purchaser after attachment but before 
the Court sale which had been denied in 
Bhayi Bhimji v. Administrator General of 
Bombay (12). If, then, we hold a purchaser 
before the Court sale to be “ a person 
owning suoh property” there appears to be 


no sufficient reason for saying that * 
purchaser subsequent to the Court sale ie. 
not also a person owning suoh property, 
even though he may not be entitled to 
apply under the rule; and, as there cannot 
be two persons owning the same property 
at the same time, it would be impossible 
on this view to say that the judgment- 
debtor continues to be the “ person owning 
such property ” within the meaning of the 
rule when he has effeoted a private sal& 
whether such a sale was before or after the 
Court sale. 

On the whole I have oome to the conclu- | 
sion the oourse which appears to present 
fewest difficulties is to hold that the 
judgment debtor whose private sale after 
attachment is necessarily subjeot to the 
setting aside of the Court sale retains even 
after the private sale a sufficient interesb 
in the property within the meaning of tho 
rule to entitle him to apply, and I would 
so hold, agreeing the result with Pandu- 
rang Lakshman v. Govinda Dada (4) and 
Mt. Dhanwanti Koer v. Sheo Sankar 
Lai (5) and differing from Ishar Das v. leaf 
Ali Khan (6) and overruling Subba Bayudu 
v. Lakshmi Uarasamma (1). As regards 
the other question I agree with my learned 
brothers. 

Oldfield, J.: — I oonour in the answer 
proposed by my Lord to the first question 
referred. But I prefer with all due 
deference to justify that conclusion on 
the grounds that the judgment debtor, 
even after the Court sale and after a subse¬ 
quent sale to a private purchaser, is still 
owner of the property, and that suoh 
purchaser in the case bsfore us, although 
he may hold an interest in it, is not within 
the rule, because his title was not acquired 
before the Court sale. 

That construction of the legal position 
wa3 adopted by Batchelor, J. in Pandurang 
Laxman v. Govinda Dada (4) and it is, ib 
seems to me, the only one strictly recon¬ 
cilable with the prohibition in seotion 64, 
Civil Procedure Code of any private trans¬ 
fer pending the attachment. For, although 
under that seotion suoh a tranefer is 
void, not as between the parties to it, bub 
only against claims enforceable under the 
attachment, the transferee cannot be 
regarded as actually the owner of the 
attaohed property at the time when the 
payment has to be made or until the 
attachment and Court sale have been set 
aside. No doubt, on this view the 
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necessity for the reference in rale 89 to 
“ any person owning the property ” instead 
of to "the judgment-debtor’’ remains 
without an explanation. The same 
difficulty was expressed in Paresh Nath v. 
Nabogopal Chattopadhaya (7) in connec¬ 
tion with the expression " person whose 
immoveable property has been sold ” in 
section 310 A of the former Code. 

It is true that there was no question 
there of a transfer as made by the judg¬ 
ment-debtor after either the attachment 
or the Court sale ; and it is I agree with 
my Lord, probable that tbe words in rule 
89 ' by virtue of a title acquired before Buoh 
sale,’ which, I further agree, qualify both 
“ property ” and " interest, ” were 
introduced with reference to the oases, to 
whioh he refers. But tbe deoision was 
authoritative, being given by four learned 
Judges, R&mpini, J., dissenting ; and the 
judgments turned on tbe distinction, 
drawn in language whioh anticipated that 
used in rule, 89 between the owner 
of property and the owner of an 
interest in it. With that distinction, 
introduced newly by the rule, we are ab 
present concerned ; and it is a (air conclu¬ 
sion that it was introduced to embody 
explicitly in the law the result of Paresh 
Nath v. Nabogopal Chattopadhaya (7). It is 
then significant that the use of the expres¬ 
sion any person whose immoveable pro¬ 
perty has been sold ” instead of "tbe judg¬ 
ment-debtor" was explained (vide the judg¬ 
ment of Maalean, C.J.) as authorizing the 
mortgagee, who alone was then in question, 
to pay the deoree amount, and not with 
reference to any suggestion that after a 
transfer the transferee was the person 
owning the properby or whose property 
had been sold, as distinguished from 
the judgment-debtor, who had merely 
an interest therein. This deoision no 
doubb supplies no affirmative explana¬ 
tion for the reference to the "owner 
of the property," whioh is applioable to 
the faots before us: and the phrase may 
have been used without consideration of 
the position of a transferee of full rights 

d may hava been sim Ply imported from 
Paresh Nath v. Nabogopal Chattopadhaya 
'*'• Bub thab oase in some degree sup- 
ports the result, whioh general principle, I 
think, involves that the reference in rule 
o9 to persons holding an interest In the 
property do^s, not oover the judgment- 
debtor. after a. transfer of ownership and 

1921/M 91 A 39 


I would therfore reaoh our conclusion on 
that basis. This, I may add, involves no 
expression of opinion as to whether the 
transferee is such a person, since none is 
neoessary on the present reference, the 
transfer in question in it having been after 
the court sale. 

The second question referred is whether 
the case is one for tbe exercise of our 
revisional powers. Tbe answer to it must 
in my opinion be in tbe affirmative in accor¬ 
dance with tbe judgment of tbe Judioial 
Committee in Balakrishna Udayar v. 
Vasudeva Aiyar (14) since the lower court’s 
action consisted in a refusal to deal with 
the judgment-debtor’s petition a'non-exeroise 
of their jurisdiction, nob in any inclusion 
of law or fact, in whioh the question of 
jurisdiction was not involved, 

Kumaraswami Sastri, J. :—I agree 
in holding that a judgment-debtor who 
transfers bis interest in property subse¬ 
quent to the court sale is competent to 
avail himself of the provisions of Order 21, 
rule, 89 of tbe Code of Civil Procedure. 

The right wsb first given to him by 
seotion 310- A introduced in the Code of 
Civil Procedure of 1882 by Aob V of 1894 
and his alienation of tbe property subse¬ 
quent to the Court sale was held nob 
to be a bar to his application under 
tbe section Narain Mandal v. Surendra 
Mohan Tagore (15), Maganlal v. Doshi 
Mulj (13). There was a oonfliot of deci¬ 
sions on matters whioh did nob touah the 
present question and the section was 
re-drafted in its present form in the Aob of 
1908 in order to set at rest tbe oonfliot 
of decisions referred to by Mookerjee, J. 
in Dulhin Mathura Koer v. Bangsidhari 
Singh (16). Though it settled some points 
in controversy it raised others of a more 
difficult nature and there has beena oonfliot 
of decisions as to the rights of tbe judgment- 
debtor and alienees from him subsequent to 
the oourt sale. In Ishar Das v. Asaf Alt 
Khan (6) it was held that neither the defend¬ 
ant nor the alienee after the oourt sale was 
entitled to apply ; the defendant beoauae ha 
had parted with all his Interest in the pro¬ 
perty at the date of the application and the 
alienee beoause he oame in within the 
express prohibition of the section. 

IH) 79S-«0 I.O. 650-44 I.A. 

(16) (1906) 39 Cal. 107. 

(16) 16 83-10 1.0. 8S0«16 O.W.N.. 
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The Bombay High Cout in Pandurang 
Lakshman v. Govind Dada (4) and the 
Patna High Court \nMusummut Dhanwanti 
Koer v. Sheo Sankar Lai (5) and Lakshmi 
Narain Agarwala v. Kali Prosanno Batta- 
charji (17) held that the defendant was 
entitled, to apply notwithstanding the 
alienation by him but that the alienee was 
preoluded by the terms of the seotion. 
The view taken in Madras has been that 
the defendant is inoompetent as he had 
no subsisting interest in the property at the 
date of the application but that a pur¬ 
chaser from him was entitled. In Ananta 
Lakshmi Ammal v. Sankaran Nair (3) 
Benson and Sundara Aiyar, JJ. were 
of opinion that the words “ by virtue of a 
title aoquired subsequent to the sale " do 
not refer to the word ‘owner,’ but only to 
the words “holding an interest therein" 
so that while a mortgagee-leasee or other 
person holding a leaser interest was pre¬ 
oluded the vendee was oomoetent. In 
Subbaryadu v. Lakshmi Narasamma (1) 
Sadasiva Aiyar and Spencer, JJ. followed 
the decision in Ananta Lakshmi Ammal v. 
Sankaran Nair (3) and while holding that 
the defendant had no right they were of 
opinion that the subsequent purchaser 
had. Sadasiva Aiyar, J. was of opinion 
that it was an elementary principle of law 
that unless a statute clearly allowed it a 
man who has no right in a property on the 
date of filing a suit or making an applica¬ 
tion in respect of that property cannot be 
allowed to file that suit or make that appli¬ 
cation" and thatas Ananta Lakshmi Ammal 
v. Sankaran Nair (3) allowed the alienee 
to make the application, there was no 
reason why the judgment-debtor should 
also be allowed to make it “ in disregard 
of the plain rule of jurisprudence.” 
Spencer, J. expresses no opinion as to 
whether the purchaser oould apply as he 
was not a party to the application. In 
Jagannadhan v Ramabramam (2) the same 
learned Judges held that it was not open 
to the judgment-debtor to apply.' In C. R. 
P. No. 1216 of 1918, Abdur Rahim, J. 
without deciding the oase was of opinion 
that the decisions in Anantha Lakshmi 
Ammal v. Sankaran Nair (3), and Subba- 
rayaduv.Lakshmi Narasimham (1) bolding 
that a subsequent alienee oan apply went 
against the plain provisions of rule 89, and 
that there was no reason to limit the words 


by virtue of a title aoquired before suoh 
sale " to the words " holding an interest 
therein." The learned Judge was of 
opinion that the decision in Pandurang 
Laksman v. Govind Dada (4) was oorreot. 

This case was posted before a Full Benoh 
which without deciding the larger ques¬ 
tions raised decided thaba3 the applicant 
was a mortgagee from the defendant after 
the courb sale he was clearly a person 
prevented by the rule from applying. 
Ayling and Odgers, JJ, in the order of 
reference are strongly disposed to agree 
with the view of Bachelor, J. in I. L R. 40 
Bom. 557. In Seturamaswimi Nayanivaru 
v. Syed Mir Hussan Sahib (18). Seshagiri 
Aiyar and Phillips, JJ. held that a judgment 
debtor who had exeouted a sale deed but 
not registered it was competent to apply. 
They did not deoide the question whether 
the registration would make any difference. 

I am unable to agree with the view 
taken by the Allahabad High Court in 
Ishar Dis v. Asaf Khan (6>, that neither 
the judgment-debtor nor bis alienee can 
take advantage of the provisions of rule 89. 
The main object of the enacting of seotion 
310 A was to enable the judgment debtor 
to prevent his property from being sold 
below the market value and he oan in 
most cases only do so by raising money 
elsewhere as it is not likely that a person 
able to discharge the deoree amount would 
allow bis property to be sold in execution 
simply for the luxury of his having to pay 
5 per oenb to the purchaser. When a 
Judgment-debtor sells property in order 
bo avail himself of the provisions of the 
seotion the gain to him is clearly the diffe¬ 
rence between the consideration he reoeives 
and the prioe at whioh his property has 
been sold. There is no reason bo suppose 
that the legislature in enacting rule 89, 
wanted to deprive him of this and to 
penalize his attempt to save himself from 
loss by raising money when his properby 
has been undersold. The only question is 
whether the judgment-debtor or bis alienees 
or both oan apply. 

With all rospeot I am unable to see why 
the purchaser from the defendant should 
be able to apply while the mortgagee or 
lessee should be preoluded as the plain 
language of rule 89, excludes both as being 
transferees after the execution sale. I agree 


(18) (1919) 49 Mad. 603-36 M.L.J. 998 = 9 L.W. 
347=49 1.0. 806 = 1919 M.W.N. 407, 


(17) (1919) 69 1.0.314, 
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with my Lord Oldfield, J, and Rahim, J, 
in thinking that the words " by virtue of a 
title arising subsequent to the 9ale”apply to 
the words ' owning suoh property" as well as 
to the words “ holding an interest therein." 

So far as the judgment-debtor is con¬ 
cerned it is clear that ha had the right to 
apply at the date of the sale and I see 
nothing in rule 89, compelling me to hold 
that he loses that right because of the 
alienation. The rule of general juris¬ 
prudence as to the necessity of the applicant 
having an interest in the property at the 
date of the application would not prevent 
a judgment-debtor who has parted with bis 
interest from applying under rules 55 and 
69 of Order 21, Rale 55, empowers the 
judgment-debtor to get the attachment 
raised by paying the deoree amount and 
its removal proclaimed and under rale 69, 
he can stop the sale by paying the amount 
specified in the proclamation. There are 
no very strong grounds for holding that 
rule 89, bars him especially when the 
peculiar position of judgment-debtor a 9 


regards the ownership of his properby 
created by seobionB 64 and 65 of the Code 
are considered. So far as the decree- 
. holder is oonoerned the alienation is void 
and so far as the Court purchaser U 
concerned, title after confirmation vests 
in him from the date of purchase and 
nob from the date of confirmation 

•> . ..m , sale is set aside 

-it is difficult to see what title the 
judgment-debtor can convey to hia vendee. 
All he can do is to convey suoh interest us 
would vest in him should the sale be set 
aside and as rule 89, expressly prevents the 
alienee subsequent to the Court sale from 
applying, the only person that can apply 
must be the judgment-debtor. Where 
conveyance would pass title only if the 
- vendor can make an application or do a 
specified act, (the purchaser being pro¬ 
hibited by law from doing so) I think the 
„ l ud f>ent-debtor has a sufficient interest 
in the properby bo enable him to apply bo 

have the sale set aside as his alienation 
Jb ooDfcingenfc on it. 

As regards the jurisdiction of this High 
Court, I am dearly of opinion that a Court 

an a DPK°abion 
on the ground that the petitioner has no 

fjSUTu u' 1,8 t0 0XQroi8a ft jurisdiction 

vested in it by law. I need only refer to 

6ha P'ivy Council in 
-isalakrtahna Udayar v, Vasudeva Aiyar ( 14 ) 


and to Lakshmi Animal v.SankaranNair (3) 
Mussammat Danvanti Koer v. Sheo 
Shankar Lai (5) ; Birj Mohan 1'nakur Bat 
v. Umanach Chowdhry (19), 

Reference answered. 

(19) (1893)20 Cal. 8=19 I. A. 151 = 6 9ar. 215 
(P.O.). 
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Wallis, c.j., Oldfield, Spencer, 
Kdmaraswami Sastri and Ramesam, jj. 

Arunachalam Chetty and another — 
Plaintiffs-Appellants 

v. 

Periasami Servai and others —Defend- 
ants-Respoudenbs. 

Second Appeals N 03 . 369 and 370 of 
1920, decided on 2ad May, 1921, from bhe 
deoree of the Tempy. Sub-J., Sivaganga, 
in Appeal Suits Nos. 36 and 37 of 1919. 

•* Limitation Ait, Art • II —Prooerly attached 
be/ort judgmsnt—Desree passed—O'der for sale 
made—Claim to property preferred—Order passed 
on claim—Suit should be brought wifhin one year 
—Oi oil P. C., 0. 39. Rr, 1 | and 8-0»t>U P. 0., 
0. 21, R. 63— Limitation Act, Art . 120. 

Proparty attaohod before ja-Jgmaat is not always 
proparty attaohed "in exaaation ol a deoree", 
within the meaning ol the Art. 11, 0. 38, R. 11, 
does not mean that property attaohed before 
jadgment beoomee property attaohed in execution 
of a deoree upon the mere passing of a decree for 
the plaintiff, either whthin the meaning ol Art. 11 
of the Limitation Aot or of 0- 21, R. 67, as execu¬ 
tion may never be applied for. but merely euablea 
tqe deoree-holder to apply for execution by sale of 
the attaohed property without a fresh attaohment. 
Where, however, there is an order in execution for 
the Bale ol the attaohed property, that order pro¬ 
ceeds upon the footing that the property is to be 
considered as attaohed in execution 0 y virtue of 
R. 11, aDd a olaim put in after that order may 
properly be regarded as a olaim to property 
attaohed in exeoutioa of a deoree within the 
meaning of Art, 11. Oases not governed by Art. 11 
must be governed by Art. 120. [P. 167, C. 1.] 

T. R. Ramachanira Aiyar aud N . A. 
Krishna Aiyar—tor Appellants. 

A..V.K, Krishna Menon —for Respond¬ 
ents. 

Order of Reference. 

papier, J.: The point that arises in 
this Second Appeal i B one of Limitation. 

, , 8 «I 6 13 for » declaration that the 
Plaintiffs are entitled, to attaoh the suit 
properties and to bring them to sale in 
exeoubwn of a deoree. The properties were 
attaohed on 9—5—1912 in a suit O. S. 



V . PERIASAMI SERVAI (Krishnan, J.) 1921' 


.164 Madras arunachalam chetty 

No. 122 of 1912 prior to judgment. 
The plaintiffs endeavoured to bring them 
to sale in execution of the deoree passed 
in that suit, bub the defendants put in 
claim petitions which were allowed. The 
present suit was filed more than a year 
after the order in the claim petitions. 
The Lower Appellate Conit held that the 
suit was barred by Art 13 of the Limita¬ 
tion Act. Henoe this appeal. It has not 
been contended before us that artiole 13 
applies but. it is urged by the Appellants 
that Art. 120 applies while the respond¬ 
ents rely on Art. 11. Art- 11 is as 
follows: — 

* on an objection made to the 
attachment of property attached in 
execution of a deoree." Clearly the words 
if strictly applied do not cover the present 
case, but it oan be argued that the descrip¬ 
tive words are only intended to indioate 
the class of order, and that as such orders 
are made in olaims against attachment 
before judgment by virtue of Order 38, 
Buie 8 of C. P, C., the artiole should 
be read accordingly. Additional force is 
given to this argument by the provision of 
Order 38, Rule 11 for it is oertainly 
arguable that rule 11 operates to make the 
attachment one in execution of a deoree. 

In seoond Appeal No. 194 of 1920 a 
Bench has deoided otherwise, but with 
respect, 1 cannot appreciate the reasons 
of the deoision. If the Court had held 
that neither under the Code of 1877 nor 
under the present Code could either Art.ll 
of the Old Limitation Aot or Art. 11 of the 
present Aot apply. I could understand 
that view, but the learned Judges seem 
to think that where speoific sections of the 
Code are mentioned, as in Art. 11 of the 
old Aot, the application may be made, 
but where the words " in execution of a 
deoree" are used it oannot be done. With 
deferenoe the Court overlooks the faot that 
seobion 487 of the Code whioh applies the 
procedure of the claim seotions is not 
included among the seotions referred to in 
Art. 11, so that the position under the 
old Act instead of being stronger seems to 
me to he weaker, for seotions 281, 282 
and 283 set out in Art. 11 are all ancillary 
to section 278 whioh refers to property 
abtaohed in execution of a deoree. It 
seems to me easier to give a wide meaning 
to words, than to inolude seotions not 
enumerated in the artiole. It is ourious 
Bat there are no reported oases under the 


old Act or Code on the point, bub I am 
informed by one of my oolleagues who 
has long experience in olaim petitions that 
Art. 11 has always been applied under the 
old Code to olaims in execution in respect 
of property attached before judgment— 
doubtless, in view of seotions 487 and 490. 

I may point out that the Full Benoh in 
Prasada Nayuduv. Virayya (1) bavegiven an 
extended meaning to the word "investigate" 
in Order 38, Rule 8, following the polioy 
and intention cftbe Code rather than the 
aotual words and it may be possible to do 
so with relerenoe to Art. 11 of the Limita¬ 
tion Aot for it haB been laid down that the 
Code and the Limitation Act must be read 
and oonstrued together. I do not feel 
prepared to go so far myself in view of the 
deoision above referred to but I think that 
the question is one whioh does require an 
authoritative ruling as early as possible, 
now that it has been raised. There is of 
course nothing in principle distinguishing 
olaims in execution proceedings to property 
attaohed before judgment from olaims to 
property attaohed after judgment. 

I therefore think it advisable to refer to 
a Full Benoh the following question: 

Does Art. 11 of the Limitation Aot apply to 
suits arising out ot olaim petitions regarding pro¬ 
perty attaohed before judgment ? If not does 
Art. 13 or Art. 130 apply ? 


Krishnan, J.:—The question we have 
to oonsider in these oases is what artiole of 
the Limitation Aot applies to suits by 
defeated claimants under Order 21, Rule 63 
to contest orders passed on olaim petitions 
with reference to property attaohed before 
judgment. It was recently ruled by a 
Full Bench in Prasada Nayudu v. Virayya 
(1) overruling the contrary view taken in 
Ramanamma v. Bathala Kamarju (2) that 
Rules 58 to 63 applied to oases of attach¬ 
ment before judgment also. Now the 
question is what is the limitation applicable 
to suoh suits, a question whioh was not 
. direotly deoided by the Full Benoh. 

The Munsif applied Art. 11 and that is 
supported by the respondent before us. The 
Subordinate Judge applied Art. 13 but 
the appellant argues that neither Art. 
11 nor Art. 13 applies but that only the 
residuary Art. 120 appliee. In support of 
his contention the appellant has referred us 
to a reoent ruling of Oldfield and Sesbagiri 


1) (1918) 41 M*d. 849-36 M.LJ. 331-8 

197 = 47 1,0.1000-1918 M.W.N. 699 (F.B.) 

2) ( 1918 ) 41 Mad, 33 = 99 I.C. 863-6 L.W 1 704, 
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Ayyar, JJ. in Second Appeal No. 194 
of 1920 still anreporfcad and it certainly 
supports him. That deoision however 
leads to the manliest anomaly of allowing 
■ S years to a defeated claimant when the 
attachment is one before judgment 
whereas in all other oases the one year 
under Art. 11 will apply. No good 
rule reason has been shown why each a 
distinction should have been made by the 
Legislature; in faot the learned Judges 
think that it is a oase of oversight made 
per incuriamhy Legislature. But before we 
attribute mistakes to Legislature we must, 
I think, be fully satisfied that the language 
of the particular enaotment oannot possi¬ 
bly be construed bo as to avoid doing so. 
The learned Chief Justioe has pointed out 
in bis judgment in the Fall Benob above 
referred to, that 

“ The general polio; of the law is that questi¬ 
on! of title raiaed by olaima against attachments 
before or after judgment should be promptly din- 
posed of." 


In view of this observation and of the 
.anomaly 1 have pointed out above, I think, 
with all respeob, that the view taken in 
Seoond Appeal No. 194 of 1920 should be 
reconsidered and I agree with my learned 
1 brother’s proposal to refer the question to 
- the Foil Benoh to have an authoritative 
ruling on it. 

The learned Judges in Second Appeal 
No. 194 of 1920 consider that the language 
of Art. 11 is altogether inapplicable to 
oases of property attached before judgment 
as it speaks of property " attaohed in 
• execution of a deoree.” Though this may 
•appear to be so at first sight it seems to 
me that the effeot of Order 38, rule 8 as 
explained by the Full Benoh is to bring 
property attaohed before judgment within 
the purview of Br. 58 to 63 of Order 21 
and thus within the expression " property 
attaohed in execution of a deoree ” whioh 
^ the very expression used in rule 58. 
The learned Judges concede that Art. 11 
as it stood under the Bepealed Act IX of 
1877 covered suits referring to property 
attaohed before judgment, for that artiole 
expressly referred to orders under sections 
280 to 282 of the old Code and seotion 
-487 corresponding to Order 38, rule 8 
made the order on a claim petition in a 
case of attachment before judgment one 
under one of those sections. If this view 
as correct, as l respectfully think it la. if 
Kaunas tomuflasy tobqld that the words of 


Art. 11 (1) refer to all orders under Rales:60 
to 62 and do not exolude suoh orders 
when passed iu oases of attaahmeDt before 
judgment, 

I do not think the change of language 
was intended to alter the scope of the 
Artiole in any way, bat was really due to 
the faot that provisions in sections 280 to 
282 of the old Code were not enaobed in the 
body of the present Code, but were relega¬ 
ted to the rules whioh were declared to be 
subject to alteration by the High Courts in 
seotion 122 of the Code. If the rules 
were referred to by number in the 
Artiole an alteration in the rules by a 
High Court may introduoe a difficulty. 
The use of the compendious expression 
" property attaohed in execution of a 
decree” in Art. 11 instead of referring 
to the rates 60 to 62 themselves seems to be 
intended to avoid this difficulty and not to 
any intention to alter its soope. I think 
therefore the words " property attaohed 
in exeontion of a decree” includes property 
attaohed before judgment as well. I am 
therefore inolioed to the opinion that Article 
11 applies to the present suit and not 
Artiole 120, bub as the question is referred 
to the Fall Bench I need not come to aDy 
decision on it. 

I may add that I agree with the view 
expressed in Seoond Appeal No. 194 of 
1920 that Artiole 13 is inapplicable for the 
reasons stated in it and that besides the 
oase referred to in ib, Sivarama v. Subra • 
manya (3) the rulings in Ayyasami v. 
Samiya (4) and in Narasimma v. Appala- 
charlu (5) are to the same effeot. 

I agree to the order proposed by my 
learned brother. 


OPINION. 


Wallis, C.J. The scope of the claim 
proceedings sections has reoently been con¬ 
sidered by Fall Benches of this Court in 
Prasada Naidu v. Vetrayya (l), Venkata 
Ratnam v. Ranganayakamma (6), and 
Ramaswamt Ohettiar v. Mallappa Reddiar 
(7). Id all these oases ib has been pointed 
out that the object of (these sections 


18) (1886) 9 Mad. 67. 

(4) (1886) 8 Mad. 89. 

(6) (1889) 19 Mad. 994. 

(8) (1918) 41 Mad. 985 —8 L.W. 999 —36 m r, 1 
(T) (1980)48 Mad. 7BO-89 M.L.I. 360-(1990> 

r JfS?’ 678 " 69 I * 0, 94T-N L.W. llL 
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ia to secure the speedy settlement of 
questions of title raised by attach¬ 
ments, as explained by the Judicial 
Committee in Sardhari Lai v. Ambika 
Pershad IS) and in the last of these cases 
attention was drawn to the fact that in 
olaim proceedings the release under rule 60 
of the property attaohed or the disallowance 
under rule 61 of the olaim are made to 
depend not on title but on possession at the 
date of attachment, the question of title 
being left to be investigated in the suit 
which the unsuccessful party is bound to 
bring within the prescribed period on pain 
of losing all his rights It is by this suitor 
the failure to institute it that the speedy 
settlement of the questions of title is 
secured and all that the order on the olaim 
petition does beyond raising or confirming 
the attachment is to decide whioh party 
is to sue on pain of losing his rights. 
Section 246 of the Code of 1859 expressly 
provided as regards attachments before 
and after decree that the suit was to be 
brought within the short period of one 
year, and this did not ceaee to be any the 
less a cardinal and most essential feature 
of this procedure when in the supposed 
interests of uniformity the period of one 
year was omitted from the Code and 
transferred to the Limitation Aot of 1871. 

It is not disputed that the period of one 
year continued to be prescribed by the 
Limisation Aots of 1871 and 1877 and the 
suggestion that in the Limitation Aot of 
1908 the Legislature consciously intended 
to make an alteration as regards orders on 
olaims as to attachments before deorea and 
to allow the unsuccessful party six years 
to sue under Art. 120 instead of one 
year under Art. 11 is prima facie most 
unlikely seeing that the effect of the 
alteration is to defeat what has always 
been the essential feature of this procedure, 
the speedy settlement of titles. It is also 
clear that the oocasion of the ohange made 
in 1908 in the terms of Art. 11 was the 
repeal of the sections of the Old Code 
referred to in the artiole as it stood in the 
Act of 1877 and that no argument in 
favour of an intended alteration in the 
substance of the artiole can be based on 
the faot that the Legislature did nob 
merely substitute for the repealed seotions 
a reference to the corresponding rules of 

8) ( 1888 ) 16 Cal. 631-15 I.A. 139-6 Bar, 173. 

(P.C.). 


Order 21 of the new Code, as it was a 
suffioieub reason for not adopting that 
oourse that under the new Code numbering 
of the rules as well as the rules themselves 
are made subjeot to alteration by eaoh 
of the High Courts in the exeroise of its 
rule making power. 

There is therefore no apparent reason 
to suppose that the Legislature intended 
bo alter the law so as in the oase of the 
olaims arising out of attachments before 
judgment to give the unBUooessful party 
six years in whioh to sue : and, as attach¬ 
ment is the first step in execution the 
effeob of the provisions as regards attach¬ 
ment before judgment is in exceptional 
oases to allow that step to be taken 
without waiting for the deoree. I was at 
first disposed to think that even an attach¬ 
ment before judgment might be regarded 
as an attaohment “ in execution of a 
deoree ” within the meaning of the new 
artiole, seeing that it is a step taken purely 
forpurpoaes ofexeoutionand that we should 
best give effeot to the real intention of the 
Legislature by so holding. On a further 
consideration of the subjeot I think that 
such a oonstruotion is inadmissible in view 
of the faot that seotion 246 of the Code 
of 1859 referred to property " whioh may 
have been attaohed in execution of a deoree 
or under any order for atbaohmenb passed 
before judgment” and that seotion 86, 
whioh has been re-produoed in the sub¬ 
sequent Codes and now appears as Order 
38, rule 8 provided that olaims bo property 
attached before judgment should be 
investigated in the same manner as olaims 
to property attaohed in exeoution of a 
deoree As it is well-settled that the 
Limitation Aot and the Code are to be 
read together, I have reluotantly oome to 
the conclusion that we should not be 
justified in laying down generally that 
properby attaohed before judgment is • 
attaohed " in exeoution of a deoree ” within 
bhe meaning of the present Artiole 11. 

It then beoomes neoessary to consider 
oases in whioh bhe olaim to property 
attaohed before judgment is pub in after 
deoree, or even, as in the present oase, after 
sale has been ordered in exeoution. As - 
already observed, an attaohment before 
judgment in default of seourity being given 

is always a step taken with a view to 
exeoution ; it has the same effeot as an 
attaohment after deoree whioh is the first 
order to be obtained in exeoution; and like • 
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guoh an attachment enures until further, 
orders of the Court. (See Sob. 1 App. F. 

No. 7, and App. E No. 8). Order 21. Rule 
57 deals with property " under attaohment 
in exeoution of a deoree"i but throws no 
light on the present question, as it merely 
provides for the dismissal for default of an 
application for exeoution and for the 
attaohment ceasing on suob dismissal. 

Order 38, Rule 11 is more in point, and 
provides iD effeot that, when an attaohment 
before Judgment oontinues in force after a 
decree for the plaintiff, ib shall not be 
necessary on an application for exeoution 
to apply for a re attaohment. This provi¬ 
sion does not in my opinion enable us to 
say that, property attaohed before judg¬ 
ment beeomes property attached in 
exeoution of a deoree upon the mere 
passing of a deoree for the plaintiff, either 
within the meaning of Art. 11 of the 
Limitation Aot or of Order 21, rule 57 
already mentioned as exeontion may never 
be applied for, but merely enables the 
decree-holder to apply for exeoution by sale 
of the attaohed property without a fresh 
attaohment. Where, however, as in the 
present oase, there is an order in exeoution 
for the sale of the attaohed property, that 
order appears to me to prooeed upon the 
footing that the property is to be considered 
as attaohed in exeoution by virtue of rule 
11 and 1 think a olaim put in after that order 
may properly be regarded as a olaim to 
property attaohed in exeoution of a deoree 
within the meaning of Art. 11 and|would 
answer the reference aooordingly merely 
adding oases not governed by Art. 11 must 
be governed by Art. 120, as ib has nob 
been seriously argued that Art. 13 is 
applicable. 

Even so, the result of the ohanges intro¬ 
duced in the Limitation Aot of 1908 is to 
leave the law on bhis subjeot in a very 
unsatisfactory state. The whole objeob of 
the summary olaim procedure is frustrated 
wheD a period of six years is allowed under 
Art. 120 for questioning an order on a 
olaim petition, and I think that the matter 
should be set right by the Legislature ab 
fche earliest) opportunity. 

Oldfield, J.—I agree. 

Spencer, J. —The whole abjeot and 
aim of attachments before judgment is to 
prevent property being pub out of the 
reaoh of creditors in the interval whioh 
must elapse between such attaohment and 
the passing of a: deoree. As observed by 
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the Privy Council in Motilalv. Karrabuld- 
din (9). " Attaohment only prevents alie¬ 
nation, it does Dot confer title. 

I oonoeive that it was with this objeob in 
view that section 64 of the Code of Civil 
Procedure (corresponding to eeotion 276 of 
the Code of 1862) was enaoted, making any 
private transfer or delivery of tho pro¬ 
perty attaohed void as against all olaims 
enforoeablo under the attachment. The 
seotion only restricts transfers being made 
by or in favour of defendants. Attaohment 
oeases automatically upon the oonneoted 
petition being dismissed. (See Order 21, 
rule 57.) 

When property is attaohed before judg¬ 
ment, there is no disturbance at tbi9 stage 
of the possession of persons other than 
the debtor—defendant for Order 38, rule 7 
deolares that attaohment is to be made in 
the manner provided for the attaohment 
of property in exeoution of a deoree, 
whioh means that the person in posses¬ 
sion of immoveable property attached 
other than the judgment-debtor is prohi¬ 
bited under Order 21, rule 46 from giving' 
it over to the judgment-debtor (who may 
be termed the debtor-defendant before the 
deoree is passed) and that the debtor- 
defendant if the property is immoveable, 
is prohibited under Order 21, rule 54 from 
transferring or charging the property, and 
other persons are prohibited from benefiting 
by any suoh transfer or oharge. 

There is no oooasion then for third 
parties bo objeob to attachments made before 
judgment as they create no rights and 
disturb no third party’s possession. Order 
38, rule 10 expressly saves the rights 
existing prior to the attaohment, of persons 
who are nob parties to the suit. They are 
not prohibited from making transfers 
between themselves. If, as the result of 
the trial, the suit is dismissed, the attaoh¬ 
ment haB by the provision in Order 38. 
rule 9 to be forthwith withdrawn. If on 
the other hand, a deoree is passed and an 
attempt is made to exeoute it, what was an 
attaohment before judgment becomes in 
effeot an attaohment in exeoution of a 
decree, because Order 38, rule 11 declarer 
that no re-attaohment is necessary. As 
attaohment is the first step in the exeou¬ 
tion of all decrees against property, just aB 
sale or delivery of property is the last step 


(9) (1899) 95 Oal. 179-94 I,A, 170-1 O.W.N. 689 
-7 Bar. 998 (P.Q.). 
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the effeot of this provision is that execu¬ 
tion is made to dade back bo the first 
attachment which was before judgment. 

Rule 8 which direofcs that investigation 
into claims preferred to property attaohed 
before judgment shall be made in the same 
manner as if it was attached after 
judgment is another indication that 
for all purposes an attachment before 
judgment was intended to be treated as if 
it was made after judgment. 

In 0. M. S. A. No. 21 of 1920 Abdur 
Rahim and Sadasiva Aiyar, JJ., held that 
a claim to property attaohed before judg¬ 
ment was a matter arising in execution of 
a decree falling under section 47 of the 
Civil Procedure Code. 

In the appeals before us tbe olaims 
preferred by the 1st defendant in each suit 
were put in after the properties were 
brought tosale in the execution proceedings. 

I find no difficulty in classing such a olaim 

under tbe beading “ Of a olaim preferred 
to* * * property attached in execution 

of a decree”, which are the words of Art. 

II of the 1st Schedule, Indian Limitation 
Aot At tbetime when tbe olaim was made 
there was a decree, the decree was being 
executed, and the property bad been 
attaohed in a manner whioh the law 
deolares to be sufficient. 

A8 the suits, whioh were subsequently 
filed to establish rights denied to the plain¬ 
tiffs bv the orders passed on the olaim 
petitions were not instituted within one 
year of the date of the orders they were 
rightly dismissed. An instanoe of an 
objection being raised to attachment or a 
olaim being preferred before the passing of 
a decree and the commencement of execu¬ 
tion proceedings, has not ooourred iD the 
present oase, and as I have endeavoured to 
show, is nob likely to ocour in other oases. 
No opinion need be expressed on hypothe¬ 
tical oases. The first question referred to 
the Pull Benoh may be answered in the 
affirmative and the alternative question in 
the negative. 

To remove the doubts that have arisen 
1 concede that it is desirable that Art. 11 
should be made clearer by adding the 
words 14 before judgment or” between the 
words 1 property” and " in execution of 
& decree”. 

Kumaraewami Sastri, J.—I agree. 

Raines am, J.—I agree. 
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(FULL BENCH). 

Wallis, c.j.. Oldfield and 
Kumaraswami Sastri, jj. 

Viravan Chettiar —Defendant-Appellant 

v. 

Srinivasachariar —Plaintiff-Respondent 

Second Appeal No. 932 of 1919, decided 
on 14th February 1921, from the decree of 
the 3rd Tempry. Sub-J., Tanjore, in Appeal 
Suit No. 97 of 1919. 

•• (a) 8 uce«3jion Certificate Act (VII of 1889), 
S. 4— Assignee from legal representative is not 
exempt . 

The succession certificate procedure is obligatory 
on any person oUimiog debts or debt, the pro¬ 
perty of the deceased, not only by succession, but 
under any title whatsoever. An assignee from 
the deoeased’s legal representatives is not exempt. 
[P. 169, C. 9.] 

•• (b). Hindu Law—Succession—Self-acguisi- 
lions of father—Whether eon suzceeis by aurciuor- 
ship or inheritance , succession certificate is 
necessary to realise debts forming father's self- 
acquisitions—Succession Certificate Act , 8 . 4. 

It is doubtful whether the succession to the 
self-acquired property of a Hindu father would, 
where there is an undivided son, be by survivor¬ 
ship rather than by inheritance. Assuming that 
the imperfect right of a Hindu son in his father’s 
self*acquisition may have snffioient effioaoy to 
entitle him to suoceed to it to the exolusion of a 
divided son, it does not follow that the self- 
acquired property does not form part of his 
father's “ effeots ” within the meaning of 8. 4. 
Property over whioh a person has absolute powers 
of disposal and over whioh oo-paroeners have do 
power of oontrol forms part of his “ effeots " so 
as to attraot the provisions of 8.4. 32 Mad. 377 
Dial. 14 Mai. 377, Poll. [P. 173, G. 1.] 

B. Sitarama Rao and A. V. Viswanatha 
Sastri —for Appellanb 

E. S. Sankara Aiyar and T. R. Venka- 
tarama Sastri —for Repondenb. 

Order op Reference. 

Sadasiva Aiyar and Spencer, JJ.— 
Many ditfioulb questions of law (each 
question itself implying subsidiary legal 
questions) are involved in this oase. Ooa 
of them is (1) whether an adopted son, 
adopted by the last owner's widow after 
his death gets an interest in tbe property 
just before the moment of the last owner s 
death as if he (the adopted boy) was then 
in his adoptive mother's womb and was 
a oo-parcener of his father and whether he 
accordingly thus obtains the whole property 
by survivorship at the moment of the 
last owner's death ; or (2) whebher he 
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takes it only as heir on the date of 
adoption. 

Another Question is whether a Hindu 
eon under the Mitakshara Law is a co¬ 
parcener with bie father in the latter’s 
self-acquired properties also notwithstand¬ 
ing the fact that he cannot enforoe parti¬ 
tion of those properties against his father 
and notwithstanding that the father has 
uncontrolled power over them just as the 
-owner of an impartible estate ha.d before the 
Statute Law deprived him of that power. 
(3) Whether even if those two questions 
are answered in the plaintiff's favour the 
production by the plaintiff of a succession 
certificate is necessary (a) either because 
the suit was brought on a negotiable instru¬ 
ment or (6) because tbe instrument sued 
on does not, on its faoe purport to be execu¬ 
ted in favour of any person other than the 
-obligee mentioned therein. 

We think therefore that this oase is a fit 
one for decision by a Full Benoh and we 
refer it accordingly to such a Benoh for 
decision. 

Order:—Before disposing of this oase 
dually we think it neaessary that the lower 
appellate Court should be oalled upon to 
.return findings on the following questions : 

(a) Whether Narasimha Aiyangar was 
adopted during the life-time 2 of Veera- 
xaghava Aiyangar ? or was adopted after the 
latter’s death by his widow and if so, 
when? 

(b) Whether the note sued on represent¬ 
ed family property in tbe bands of Veera- 
Taghava Aiyangar or was bis self-acquired 
property ? 

Parties be at liberty to adduoe resh 
•evidence. Finding will be submitted 
within a month after the re-opening of the 
Lower Court after summer reoess and 
seven days will be allowed for filing 
objections. 

The findings of tbe Lower Appellate 
Court were (1) that Narasimha Iyengar 
was adopted during the life-time of Veera- 
raghava Iyengar and (2) thab the suit pro¬ 
missory note was the self-acquisition of 
Veeraraghava Iyenger. 


OPINION. 

Oldfield, J. -In this reference, Sac 
Appeal No. 932 of 1919 and all q, 
-tions of law arising in it are be 
u ?\. Th ® “ding we have obtained in fay 
ol the adoption of Naraaimha-Aiyangai 
Veeraraghava Aiyangar, nob by his wld 


leaves only two suob questions for deci¬ 
sion. Plaintiff is suing as assignee from 
the guardian of Narasimha Aiyangar of a 
promissory note in favour of Veera- 
ragbva Aiyangar, whioh represented at 
the date of its execution tbe latter s 
self-aoquisition. Veeraraghava and Nara- 
simba Aiyangar died (?) undivided. The 
questions for decision are whether plaintiff 
is exempt from tbe obligation to produce 
suooession certificate either because be sues 
as an assignee from Narasimha Aiyangar, 
tbe person entitled to tbe debt or beoause 
Narasimha Aiyangar should be regarded 
as having beoome entitled to tbe debt by 
survivorship. 

The first question oan be answered 
shortly. The Aot is, as its preamble states, 
intended to “ afford profieobion to parties 
paying debts to the representatives of 
deoeased persons." Tbe reference in seo- 
tion 4 is generally to persons " claiming to 
be entitled to tbe effeots of the deooased 
person or any part thereofand under 
section 6 (1) the applioant for a certi¬ 
ficate must specify in his application 
the debts, in respeob of which he applies. 
All this indicates that the succession 
certificate procedure is obligatory on 
any person olaiming debts or debt, the 
property of tbe deoeased, Dob only by 
succession, but under any title whatso¬ 
ever. If the oases of assignment from 
tbe deceased’s legal representatives were 
exoluded, evasion of the Aot would be easy 
and tbe protection afforded to the debtor 
would be illusory. ThiB question must be 
answered in the negative. 

It is then conoeded that bhe plaintiff 
must obtain a certificate to entitte him to 
sue, unless Narasimha Aiyangar, from 
whose guardian be obtained bis assign¬ 
ment, became owner of the debt by sur¬ 
vivorship, not inheritance. The authorities 
regarding tbe manner, in whioh an un¬ 
divided son beoomea entitled to the self- 
aoquisition of his deoeased father, are set 
out in the judgment of Kumaraswami 
Sastri, J. whioh I have had the advantage 
of reading. Their result is that, when the 
issue was raised direotly, as it was in the 
line of cases beginning with Venkata - 
ramananna v. Venkayya (1) the suooession 
of the undivided son by inheritance was 
regarded as beyond doubt. And the other 
decisions relied on by plaintiff do not affect 


(1) (1891) 14 Had. 377. 
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tibia. For neither thoae, whioh, like Raja 
Ghelikani VenkayammaGaruv, Rajah Cheli- 
kani Venkairamanamma (2)indicate, a9 joint 
ancestral, the nature of the estate, bo whioh 
a son or sons suooeed, nor those, which, 
like Fakirappa v. Yellappa (3), Ramappa 
Naik v. Seethammal (4), and NanaTawker 
v. Ramachandra Tanker '5), are directly 
oonoerned only with the order of succession 
as between sons, undivided and divided, are 
in point, when, as here, the question is of 
the manner, survivorship or inheritance, 
by whioh such succession takes plaoe. The 
rule regarding the order of succession that 
undivided are preferred to divided sons, 
whatever its exact basis and the possibility 
of reconciling it with obher parts of the 
Mibaksbara system, must be regarded as 
established since the deoision of a Full 
Benoh of this Court in the seoond of the 
oases last mentioned. But adherence to it 
need not involve any inferenoe that the 
succession of the undivided sons is of one 
kind rather than the other. For, the estate 
they take may be joint, in whichever 
way they aoquire it. It is true 
that in NaJia Tatcker v. Ramachandra 
Tawker (5), although only the order of 
succession was in dispute, it was said that 
“the succession to the undivided property 
of the father would, where there wa3 an 
undivided son, be by survivorship rather 
than inheritance”; but this diotum was un¬ 
necessary to the conclusion and should not 
in my opinion be followed. For the faot 
that property is taken by undivided sons as 
joint tenants is no reason for assuming a 
prior joint tenanoy in respeotof it between 
them and their father, with which its 
obaraoter as self-acquisition would have 
been inconsistent until his death; and, 
unless such an assumption oan be made, 
the argument for survivorship must fail. 
Following Vcnkatramanna v. Venkayya (1) 
I would answer the seoond question also 
in the negative. My opinion is that plaint¬ 
iff cannot succeed without producing a 
oertifioate and that the Second Appeal 
should therefore be allowed. 

Kumaraswami Sastri, J.The 
finding is that the note sued upon was the 
selfacquired property of the deoeased 


(а) (1902) 25 Mad. 676-29 I. A. 166 = 12 M. 

L.J. 299 = 8 Bar. 286 (P O.) 

1 8) (1898) 22 Bom. 101. 

(4) (1979) 2 Mad 182 (F.B.I 

(б) (1909) 82 Mad. 377-2 I. 0. 619. 


Veeraraghava Aiyangar who died leaving a 
minor adopted son and the question is 
whether a succession certificate is neoes- 
sary before a daoree oan be passed on the 
note. 

S. 4. of the Succession Certificate Aoh 
provides that 

“ no Court shall pass a deoree against the 
debtor o( a deceased person tor payment ot his debt 
to a person claiming to be entitled to the effects of 
the deoeased person or any part thereof ezoept on 
produotion by the person so olaiming of a certificate 
granted nnder the Succession Oertifioate Aot and 
haviDg the debt specified therein or Probate or 
Letters of Administration or any of oertificateB 
speoified in the seotion.” 

So far as regards self-aoquired property 
is concerned, the father or other co-parcener 
has absolute powers of disposition over the 
same. In Bahvant Singh v. Rani Kishore (6) 
their Lordships of the Frivy Counoil held 
that a father being a member of an undivided 
family subjeot to the Mibaksbara has full 
power of disposition at his own discretion 
over his self-aoquisition. The debt in such 
cases would therefore be a debt in whioh 
no other person bad an iuterest during the 
creditor’s life-time and it is difficult to see 
how the provisions of seotion 4, of the 
Suooession Certificate Aot are inapplicable. 
The ourrenb of authority ip in favour of the 
view that suooession certificate isneoessary. 

In Venkatramana v. Venkayya (1) it was 
held that a succession oertifioate was 
neoessary when the suit is on a bond 
exeouted in favour of a deceased person 
unless it appeared on the face of the bond 
that the debt was due to the joint family 
consisting of the deceased and the person 
suing. Mubhuswami Aiyarand Handley, JJ., 
observed “ A son is prima facie taken ho 
sucoeedtoadebtdue to his father by right of 
inheritance unless his suooession by survi¬ 
vorship is indicated on the face of the bond 
oreating a debt.” In Vaidyanatha lyerv. 
Chinnasiuami Naik (7) it was held that 
suooession certificate was necessary where 
a suit was filed od a promissory note 
executed in favour of two Hindus carrying 
on business in partnership, by the survi¬ 
ving partner and the heirs of the deoeased 
partner. In Raja of Kalahasti v. Achu - 
gadu '8) it was held that a suooession 
certificate was neoessary when the successor 

to an impartible estate sued on a bond 
PTBcnhcd in favour of thedeceased Zaminda r 

(6) (1898) 20 All. 267 = 96 I.A. 64 = 2 C.W.N. 

278-7 Bar. 279 (P.O.). 

(7) (1894) 17 Mad. 108. 

(8) (1907) 30 Mad.464 = 17 M.L.J, 367. 
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as he derived his title to such debt only 
on the death of bis predecessor as part of 
his effeots. It is however now settled that 
it is not neoesBary that the faot that the 
debt was a debt doe to tbe joint family 
should appear on tbe face of tbe bond 
but could be proved aliunde, Subramania 
Chetty v. Rakku Servai 19), Ramanatha 
Chetty v. Subramania Chetty '10), and 
Jagmohan Das v. Allu Maria Duskal (11). 
In Raghuvendra Madhav v. Bhima (12) it 
was held that a succession certificate was 
necessary if a deoree obtained by one of 
two undivided brothers was tbe separate 
property of the deceased deoree-holder ae 
the surviving brother oan only exeoute as 
his heir. It is dear from the authorities 
that the faot that tho plaintiff was 
a member of a joint and undivided family 
with deceased and owned joint properties 
whioh passed to him by survivorship 
would not prevent the necessity for tbe 
production of a succession oertifioate in 
regard to the separate property of the 
deoeased inasmuoh as the debt would Btill 
be the effeots of the deceased person. 


The main contention of tbe responded 
is that even though the deceased fathei 
may have had absolute powers of disposal 
over the debt due to him there is jet a co 
paroenary between himself and hit 
undivided sons which operates to alter the 
character of tbe properties into oo' 
paroenary properties as soon as he diet 
and that in suoh oases a son gets it bj 
right of survivorship. It is contended thal 
under the Mitakshara so far as a persor 
and bis undivided sons and grandsons art 
concerned the heritage is unobstructed anc 
that whatever may be the nature of tht 
properties whether it is ancestral or self 
acquired in the hands of the deoeased il 
must always be taken by survivorship 
Sekanoe haa been placed on the passage! 
in the Mitakshara and on Nana Tawker v 
Ramachandra Tawker (5) whioh followt 
Fakirrappa v. Yellappa (3). 


So far as the text of the Mitaksh. 
dealing with the rights of the sons in th 
father e self-acquisitions it has been deoi. 
by their Lordships of the Privy Oounoil 
Balwant Singh v. Rani Kishore (6) that 

S 6 ZS, 


(9) (1697) 20 Mad. 937 M L J ion 

88 833 3 SyWSk« 

as) {1892/ae Bom, 849. 


u though immoveables of bipeds have been 
acquired by a man himself, a gift or sale of them 
should not b8 made without convening all the 
eons. They who are born and they who are yet 
nnbegotten and they who are still in the womb, 
require the means of support. No gift or sale 
should therefore be made”, 

is only a moral precept and not a rale 
of law capable of being enforced. As 
pointed out is Madan Gopal v. Ram 
Buksh (13) and Jugmohandas Mangaladas 
v. Sir Mangaldoss Nathubhoy (14) tbe son 
aoqnires no legal rights over bis father’s 
self-acquisitions by reason of the text of 
the Mitakshara (Ch. I, Ss. 1. 27) bat that 
bis right is imperfeot one inoapable of 
being'enforoed at law. 

It is difficult to see bow there oan be any 
oo-paroenary between the father and the 
eons as regards self-acquired property 
over wbioh the sons have no legal olaim 
or enforoeable rights. Co-paroeuary and 
survivorship imply the existence of oo- 
ownership and of rigbtB of partition enforce¬ 
able at law and a more moral injunction 
oan hardly be the foundation of a legal 
right. As observed by the Privy Counoil 
in Rani Sartaj Kuari v. Deoraj Kuari (15) 
the property in the paternal or anoestral 
estate aoquired by birth under the Mitak¬ 
shara Law is so oonneobed with a right to 
partition that it does not exist where there 
is no right to it. A contention was raised 
during the oourse of the argument before tbe 
Privy Counoil in RajaChelikani Venkayam - 
rna v. Raja Chelikani Venkataramanayam- 
ma (2) tbat sons acquire a right by birth in 
the father’s self-acquired property. Lord 
Maonaghten observed that he did nob 
quite understand what that right was and 
observed 11 He is his father's son, and if his 
father does not dispose of, it will oome to 
him; but is it anything more than a Spes ?" 
So far as a father's self-acquisitions are 
concerned, tbe son, thongh undivided, bas 
only spes successions and be stands in rela¬ 
tion to that property in tbe same position 
as heir under Hindu Law. Tbe very 
es8enoe of the distinction between Aprati- 
bandha and Sapratibandba daya is the 
existence of an interest in the son in res- 
peot of properties got by his father. As 
observed by West and Buhler in a 
passage (Book 2, Introduction page 19) 
whioh was app roved in Nand Kumar Lala 

(13) (1863) 6 W.R. 71 

(14) (1889) 10 Bom. 638. 

<“> I'® 89 * 10 “• «a-is 1.4. 61-6 a». 139 

Ur.u.j* 
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v. Moulvi Reazuddeen Hussain (16) ances¬ 
tral property may be said to be co-exten- 
sive with the objeots of apratibandha daya 
or unobstructed inheritance. 

Nana Tawlter v. Ramachandra Tawker (5) 
decided that under the law of Mitaksbara 
theself-aoquired property of a father is baken 
by bis undivided sons bo the exclusion of a 
divided son. The imperfect right of 
sons in self-aoquisitions of their father 
which is incapable of being enforoed 
in law during the father's life'time 
was thought to be sufficient on his 
death to oreate a oo-paroenary so as to 
attract the rule of survivorship. With all 
respect it seems to me that the observation 
that 11 the suooessioo to bhe self-aoquired 
property of the father would, where there 
was an undivided son, be by survivorship 
rather than by inheritance” requires re-oon- 
sideration. 

Assuming that the imperfeot right of 
the son in his father's self-aoquisition may 
have sufficient effioaoy to entitle him to 
suooeed to it to the exclusion of a divided 
son, it does not follow that the self- 
aoquirad properby does nob form part of 
his father’s '* effeots " within the meaning 
of section 4, of the Succession Certificate 
Aot. 

I am of opinion that property over 
whioh a person has absolute powers of 
disposal and over whioh oo parceners have 
no power of oontrol forms part of his 
“effeots” so as to attraot the provisions of 
section 4, of the Succession Certificate Act. 

The second Appeal must be allowed. 

Wallis, O.J.:—I agree. The Seeond 
Appeal is allowed with costs throughout and 
the suit is remanded to the Distriob 
Munsif for disposal aooording to law with a 
direction that the respondent be at liberty 
to produce a succession certificate, within 
two months from this date or suoh further 
time as the Distriob Munsif may allow and 
that in default bhe suit do stand dismissed. 
Court-fee on Appeal Memo, will be returned 
So appellant. 

Appeal allowed. 


(16) 10 B.L,B. 183. 
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Wallis, c.j„ Oldfibld and 
Kdmaraswami Sastri, jj. 


Baluswami Aiyar —Defendant— Appel¬ 
lant. 


v. 


Lakshmana Aiyar and others —Respond¬ 
ents. 


Original Side Appeal No. 21 of 1918. 
decided on 22nd February, 1921, from the 
deoree of Coutts-Trotter, J., dated 21st 
February, 1918, in Civil Suib No. 182 of 
1917. 

"Specific Relief Act, 8. 16— Hindu Law- 
Joint family—Manager contracting to sell family 
property—Sale not binding on other members— 
Other members not consenting—8ali of vendor's 
share only can be enforced on paymmt ol contract¬ 
ed eonsi aeration. 96 Mai. 71 and 32 Mad 320 
Overruled. 

Where the managing member of a joint Hindu 
family enters into a contract to sell an item of 
family property and that contraot is not proved to 
be binding on the other members epeoifio perform¬ 
ance oannot be granted so ae to direot execution 
of a oonveyanoe of the entire property but it is 
open to the purolmer to get speoifio performance 
bo far as the abate of the vendor is oenoerned on 
payment of the consideration agreed upon without 
any abatement. 37 Mad. 387. Approved. 36 Mad. 
74 and 32 Mad. 330. Overruled. [P. 175. C. 1. 
P. 182, 0. 9. P. 183 C. 1.] 

A. Krishnaswami Aiyar and M Subba- 
raya Aiyar—lor Appellant. 

T. M. Krishnaswami Aiyar and N. 
Ohandrasekara Aiyar —for 3rd Respondent. 

Ordrr op Reference. 

Wallis, O.J.The faots have been fully 
set out in the judgment of Coutts-Trotter, 
J. and again by my learned brother. After 
hearing the case very fully argued I am 
unable to differ from the finding of the 
learned Judge that the 2nd defendant’s 
consent to the oontraot of sale entered into 
by his father has not been proved. T. V. 
Subbaiyan, tbe second wibness examined 
for the plaintiff on commission merely 
speaks to bhe 2nd defendant's presence at a 
meeting at Madura when the sale was 
disoussed, but admittedly no agreement 
was come to with the 1st defendant on 
that ocoasion. He doss corroborate the 
1st plaintiff's statementbhat at that meeting 
tbe 2nd defendant consented to the sale for 
nob less than Rs. 30.000. It is said for tbe 
plaintiffs that when tbe agreement was 
concluded in Madras a telegram mentioning 
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ftbe faob was sent to 2nd defendant, but the 
telegram has not been produced as it might 
have been. All that P. W. 3 says is that 
suob a telegram was written out and given 
to the 1st defendant to send. It is not 
shown that it was ever sent. I agroe with 
the learned trial Judge that the consent of 
the 2nd defendant has not been proved. 

The nest question is whether the 1st 
defendant as managing member of a joint 
trading family consisting of himself and 
the 2nd defendant had power to sell with¬ 
out the 2nd defendant’s oonsent the suit 
bouse. The oase now made for the plaint¬ 
iffs is that the joint family of the 1st and 
2nd defendants advanoed money to one 
KuppuBami in the course of the money 
lending business oarried on by them and 
that the suit bouse was aoquired by them 
as the readiest means of realising their 
debt, and that in these circumstances it was 
within the power of the managing member 
of the joint family as an inoident of the 
joint family business to reconvert the 
property so acquired into money for the 
purposes of the joint family business. 
OouttB-Trotter, J. regards this as tanta¬ 
mount to saying that the old rules of Hindu 
Law as to the alienation of family property 
have no application to trading families. I 
am not prepared to go so far. 

It may be that the purchase and re-sale 
of immoveable property may be an inoident 
of a joint family business, and as suoh an 
inoident within the oompetenoe of the 
managing member of the family witboub 
the consent of the other oo-paroeners, and 
my learned brother has called my atten¬ 
tion to a reoent deoision of the Allahabad 
High Court in Pahal Wan Singh v. Jiwan 
Das (1) which appears to support this 
view. No attempt was made by the 
plaintiffs to supporb the suit oontraot on 
this ground either in the plaint or in the 
issues, and in these oiroumstanoes I am 
nob prepared to differ from the conclusion 
of the learned trial Judge that it is not 
shown that the faots of the present oase 
bring it within the proposition. As I have 
already said, this question was nob raised 
In the pleadings or issues. If it had been, 
we might have had muoh fuller evidenoe 
as to the nature of the business oarried on 
by the defendants’ family and the oiroum- 
stanoea whioh led the 1st defendant to 
enter into the suit oontraot. In the present 

(1) <19*0) 49 All, 109-B9 1.0,162-18 A.L.J. 41, 


state of the pleadings and evidence I am 
not prepared to bold that the faots 
neoessary to raise this question have been 
established. In other respects also, I 
agree with the conclusions of my learned 
brother. 

ELrishan, J.:—This is an appeal by the 
1st defendant against the judgment of 
Contts-Trotter, J. in a suit brought by 
the plaintiffs to enforce speoifio perform¬ 
ance of a oontraot to sell a house and 
ground in Madras made by him with them 
and in the alternative for damages. His son 
the 2nd defendant was not a party to the 
oontraot and did nob sign it but be was 
added as a party defendant as the plaintiffs 
olaimed that the oontraot was nevertheless 
binding on him on two grounds namely 
that he assented to it and authorised his 
father to Bell the whole property including 
his own share and that the father himself 
had authority under the Hindu Law to sell 
the whole property as the sale must be 
taken to have been for the purpose of a 
family trade oarried on by him for the 
benefit of the family. 

These pleas were denied by the defend¬ 
ants and the learned trial Judge has held 
that they have nob been established and 
has dismissed the suit against the sou. 
The let defendant also raised some pleas 
against the validity of the agreement in so 
far as he was oonoerned bub they were 
rejected by the trial Judge and have not 
been raised again before us and it is nob 
therefore neoessary to state them in detail. 
The contention of the plaintiffs that the 
property was the Belf- acquisition of the 
father was also rejected by the trial Judge 
and it is also not now raised before ns. 
The learned Judge gave a deoree against 
the Isb defendant directing him to oonvey 
the whole property including the son’s 
half share in it to the plaintiffs on their 
paying the balance of the purohase money 
dne. 

In appeal it is oontended before us that 
on the finding of the learned Judge the 
oontraot was nob binding on the 2nd 
defendant, no deoree for speoifio preform- 
anoe should have been passed at all even 
as against the 1st defendant, the plaintiff's 
remedy, if any, being only a olaim for 
damages and that in any event the deoree 
for speoifio performance should have been 
oonfined to the first defendant's half share 
in the property under seotion 15 of the 
Speoifio Relief Aob. 
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The plaintiffs, whilst maintaining that 
the decree of the learned Judge was right 
in law on the findings, have iurther tried 
to support that decree, by attacking the 
finding against the binding oharaoter of the 
agreement on the son. They are dearly 
entitled to do so under Order 41, rule 22, 
olause (1) of the Code of Civil Procedure 
and we must consider the correctness of 
that finding even though th9 plaintiffs have 
not appealed themselves. The son had nob 
been made a party to the appeal in whioh 
the finding in his favour has bean attaoked 
and if in his absence from bhe reoord we 
were to differ from bhe trial Judge, 
it would lead to the anomaly of there 
being conflicting findings on bhe same 
point in bhe same oase as between plaintiffs 
and 1st defendant on the one hand 
and between them and the 2nd defendant 
on the other hand. We therefore aooeded 
to the application of the plaintiffs that 
bhe 2nd defendant should be added as a 
party respondent to enable him to b9 
heard in support of that finding and to 
bind him by our own findings. He was 
accordingly made a party respondent 
and his been heard by us in appeal. 

It was contended that we had no 
power to add him as a party to the appeal 
as he was not interested in the result of bhe 
appeal and that Order 41, rule 20 did 
not apply to this case. Tne words of 
that rule are however wide enough to 
oover the present case ; but even if they 
were not our powers to add parties in 
appeal are nob exhausted by that rule as 
Order 1, rule 10 also applies to appeals 
by force of section 107 of the Code of 
Civil Procedure. In the present oase it 
is manifestly desirable to have the 2nd 
defendant before us to enable us properly 
and effectually to settle bhe question 
whether the plaint agreement is binding on 
him or not, a question whiob we have to 
deoide in any oase for the disposal of the 
1st defendant's appeal. We must now 
oonsider that question. 

As already stated the agreement bo sell 
is sought to be made binding on the son on 
two grounds. Taking the first ground 
alleged namely that be had assented to the 
1st defendant selling the whole pro¬ 
perty and had authorized him to sell it, I 
am not prepared to differ from the view 
taken by the learned trial Judge that there 
is not sufficient reliable and relevant evi¬ 
dence on reoord to support a positive find¬ 


ing in plaintiff’s favour on the point. Both 
th9 defendants deny any such assent or 
authorisation and the moat that the plaint¬ 
iffs have been able to prove is that the 
2nd defendant knew of bhe negotiations 
for sale and that he remained silent with¬ 
out objecting to the sale of bis share. I 
am not able to hold that mere silence in 
suob circumstance can be held to amount 
to assent in law as there wa3 no legal 
duty on his part to interpose. On the 
other hand the attempt on the plaintiffs’ 
part to obtain his consent after the 
contraot was concluded, which failed, 
would seem to show that there was no 
real antecedent oonsent by bim and that 
bhe plaintiffs understood this. It is not 
necessary to deal with this point at lengbb 
as I agree with the judgment of the trial 
Judge on it; and the plea based on 2nd 
defendant’s assent or authorisation by him 
must thus be rejected. 

The next question is whether the agree¬ 
ment oan be held to be binding on the 
son on the 2nd ground alleged namely chat 
it was entered into by the father as the 
manager of the family trade of money- 
lending and for the purpose of carrying on 
that trade for the benefit of the family. 
The argument is set out in detail in the 
judgment under appeal. It raises an 
important question as to how far the 
ordinary rule of Hindu Law that a manag¬ 
ing member of a joint Hindu family can¬ 
not deal with joint family property by 
himself exoept for a family purpose and 
for the necessity or benefit of the family, 
should be modified and extended in the 
oase of trading families. Cbandavarkar, J., 
has discussed this question at some length 
in Raghunathji Tarachand v. Bank of 
Bombay (2) and has held that in the case 
of trading families “ a trading purpose or 
purpose incidental to it must be treated as 
a family purpose ” within the rule above 
stated. A similar view has also been taken 
in Allahabad very reoently in Pahal Waii 
Singh v. Jiiuan Da% (1). Though I am 
inolined to follow this view it is not neces¬ 
sary lo disouss and deoide the question 
in this oase as I oonsider plaintiffs have 
failed to allege and prove the facts 

neoessary to raise it. 

Assuming in the plaintiff’s favour that 
they have shown that the 1st defendant 


(3) (1910) 34 Bom, 72-2 1.0. 173-11 Bora L.R. 
356. 
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did carry on a family trade of money- 
lending, they have further to show that the 
plaint agreement was connected with that 
trade. No doubt they now allege that the 
defendants purchased the property to 
liquidate a debt due to their money- 
lending business, whioh otherwise could 
not have been recovered and that the 
subsequent arrangement to sell it was for 
the purpose of getting the cash baok for the 
business. This suggestion looks plausible 
but as pointed out by the learned trial 
Judge there is no reliable evidenee enabling 
us to oome to a positive conclusion on the 
point in plaintiff’s favour. It was not 
contended that there was any pressure for 
oash in the money-lending business at 
the time of this agreement ; the learned 
Advocate General for the plaintiffs merely 
suggested that it would be important for a 
money-lending business to have its assets in 
a liquid form. This may be so, but from 
mere general considerations of the kind 
we cannot draw the inference that the 
present sale was for any trade purpose. 
Defendants deny that it had anything to do 
with any money-lending business and point 
out that if the idea was to reconvert im¬ 
moveable property into oash for money- 
lending purpose the 1st defendant would 
not have waited so longto do it as he did, 
'the agreement to sellshaving been entered 
into a considerable time after thepurohase. 
Exoepb that for the purohase some money 
due to the business by one of their debtors, 
the original owner of the property, was 
taken as part of the purohase money there 
is nothing to show that the property was 
treated and kept as part of the assets of the 
business or was used for its purposes. 
There is thus nothing to oonneot the 
agreement to sell with any purpose con¬ 
nected with the trade. Defendants deny 
that there was any such connection and 
in the absenoe of reliable evidence on the 
point on plaintiffs’ side we must hold that 
it is not proved that the plaint agreement 
was entered into for any trading purpose ; 
on this finding the question of Hindu Law 
argued does not arise. Both the grounds 
alleged for making the oontraot binding on 
the 2nd defendant thus fail and we must 
woept the view of the learned Judge that 
® ,B L°°k binding on that defendant. 

We have 'thus before us a oase of a 
. managing member of a joint Hindu family 
; 0 ?, ° g an agreement to sell an item 
! of family property, wbioh is not proved to 


be binding on the other members. Gan I 
a deoree for specific performance be given I 
against him in such a oase ; and if so what 
should be the form of the deoree ? Different 
opinions have been expressed on this 
question by different benohes of this Court 
See Kosuri-Ramaraju v. Ivalury Rami- 
lingam <3>, Srintuasa Reddi v. Sivirami 
Reddi (4), Subbarami Reddi v. Vadlimudi 
Seshachallam (5), Nagiah v. Venkatarami 
Sastrulu (6', Davvur Subba v. Ve'ikat- 
rami 17). In view of this differeDoe of 
opinion in the above oases and of the 
general importance of the question it seems 
desirable to have it seeded by a Full 
Benoh. I would therefore refer the follow¬ 
ing question to the Fall Bsnoh :— 

Where the managing member of a joinb 
Hindu family enters into a oontraot to sell 
an item of family property and tbat oon¬ 
traot is nob proved to be binding on the 
other members oan speoifio performance of 
it be deoreed against him and if so on 
what terms ? 


OPINION. 

Wallis, C.J.:—I agree with the answer 
proposed by Kumara9wami Sastri, J. 
whioh is in aooordanoe with the view taken 
in Nagiah v. Venkatarama Sastrulu (6) to 
whioh I was a party, and also, in my 
opinion, with the earlier deoiaion of White, 
0. J. and Krishnaswami Aiyar, J. in Paraka 
Subbarami Reddi v. Vadlamudi Seshacha- 
lam (5). When these learned Jadges 
observed at page 360. "The plaintiff 
asks for a deoree against the shares of the 
first and fourth defendants at least. This 
we think he oannob have, ” all they meant, 
as appears from the rest of the judgment, 
was that he oould not have a deoree 
directing these defendants who were parties 
bo the agreement to oonvey their own 
interest at a reduced prioe. This might 
have been granted in England, but in oases 
governed by seobion 15 of the Speoifio 
Relief Aob a plaintiff oan only have part 
performance if he is willing to pay the 
full oontraot prioe and to waive all olaims 
for compensation. As the plaintiff in that 
oase expressed hie willingness to oomply 
with these conditions, the learned Judges 


(4 (1009) 38 Mad. 880-4 I.C. 606. 

(5) (1910) 83 Mad. 869-6 I.O. 79-80 M.L.i 

(6) (1914) 87 Mad. 887-16 l.O. 688 

(7) (1916) 88 Mad, 1187-96 1,0,983.’ 
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ab the dose of their judgment gave him a 
decree as regards the shares of the first and 
fourth defendants. This amounts to a 
dear ruling that a case suoh as the present 
is governed by section 15 of the Speoifio 
Relief Act. This was the oonolusion at 
which I arrived in Nagiah v. Venkatarama 
Sastrulu (6) and after careful re-considera¬ 
tion I think it was right. 

Oldfield, J.:—I agree. 

Kumaraswami Sastri, J.:—The ques¬ 
tion referred to us for deoision is " where the 
managing member of a joint Hindu family 
enters into a oontraot to sell an item of 
family property and that contract is 
not proved to be binding on the other 
members, can speoifio performance of it 
be decreed against him and if so on what 
terms ? ' 

The answer to the question depends on 
the provisions of seotions 15 and 17 of the 
Speoifio Relief Aob and tbeexbent and nature 
of the powers of alienation possessed by a 
member of a joint and undivided family. 

Section 15 of the Speoifio Relief Aot 
provides that " where a party to a oontraot 
is unable to perform the whole of bis part 
of it. and the parb whioh must be 
left unperformed forms a considerable 
portion of the whole, or does not admit of 
compensation in money, he is nob entitled 
to obtain a deoree for speoifio performance. 
Bub the Courb may, at the suit of the 
party direob the party in default to 
perform speoifioally so muoh of his parb 
of the oontraot as he oan perform, provided 
that the plaintiff relinquishes all olaim 
to further performance, and all right to 
oom pensation either for the defaoienoy, or 
for the loss or damage sustained by him 
through the default of the defendant." 

It is argued for the appellant that an 
undivided oo-paroener professing to sell 
the whole of an item of joint family 
property for purposes not binding on the 
other oo-paroeners oannot perform the 
whole of his contract, as he has only 
a share in the property, that he oannot 
give a good title even to bis share, as his 
right to it would be contingent on his 
getting it in a suit for partition, and that 
in any event all tbao he can get is a deoree 
for the share belonging to his vendor on 
paymenb of the full consideration under 
the latter parb of the seotion. For the 
respondent it is argued that, as Courts 
in working out the equities between the 
purchaser and bhe other oo-paroeners in 


a suit for partition would allot to the 
vendor the property oonveyed by him, it 
oannot be said for oertain that bhe vendor 
is unable to perform his oontraot and that 
consequently the purchaser is entitled to a 
deoree directing the vendor to oonvey bhe 
property, leaving it to bhe purchaser to 
realise it as best as be oan. 

There is a confliob of authority on the 
point. In Guruswami v. Ganapathia (8) it 
was found that the agreement by the 
father to sell was not for neoessity and was 
not binding on his minor son. Sir Charles- 
Turner who delivered the judgment of the 
Full Benoh observed imperfection of title 
in the seller is not suffioienb by itself to 
justify the Court in refusing to award 
speoifio performance of a oontraot of sale. 
If the title be suoh as the seller oan legally 
oonvey the purohaser has the right bo olaim 
the completion of the bargain, although 
the title he may thereby acquire may 
nob be indefeasible, if a olaim bebrought 
by a third party. But the Court may nob 
grant speoifio performance of the oontraot 
if the oontraot be made by a trustee in 
exoess of his power or involves a breaoh 
of trust. 

The Full Benoh oalled for a finding as 
to neoessity and held that there was no 
justifying neoessity. A deoree was passed 
direoting a sale by the father of his half 
share on reoeipt of one half of the purohase 
money on the ground that while bhe Judge 
was unable to enforce bhe sale in his entire¬ 
ty they oonsidered that to the extent of the 
father’s interest bhe respondent was entitl¬ 
ed to insist on it if he thinks it fib to do 
so. The oontraot was entered into before 
the Speoifio Relief Aob oame into foroe and 
the deoision therefore does not deal with 
seotion 15. It is however authority for the 
view that a oo-paroener oan perform part 
of the oontract bo the extent of his share. 

In Kosuri Rama Raju v. Ivalury Rama- 
lingam (3) the oontraot to sell was by 
one of three members of a joinb family. It 
was held by the Subordinate Judge that 
the oontraot was not binding on the other 
members of the family and the suit was 
dismissed against all the defendants, as he 
oonsidered it impossible to apportion the 
consideration for the sale and the property 
agreed to be oonveyed. On Seoond Appeal 
Bashyam Aiyangar and Moore, JJ. held 
that the plaint disolosed no oause of aotion 

(8) (1882) 5 Mad, 397 (F.B.) 
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against the brothers who were nob parties 
to the oontraob but thab the plaintiff was 
entitled to a deoree for spaoifio performance 
against the person who agreed to [sell the 
property without any determination of 
the question whether the sale by him 
would or would not bind the interest of 
the other defendants in the property. No 
authorities are oited nor is seotion 15 of 
the Spacifio Belief Aot oonsidered. 

In Sreenivasa Beddi v. Sivarama Reddi 
(4) the suit was for speoi6o performance 
of a oontraob by an undivided father to 
sell joint property. It was found thab 
the son was nob bound by the oontraob 
and a deoree was passed direoting the 
father to sell his half share on reoeipb 
of one half of the oonsideration. On 
Seoond Appeal Sankaran Nair and Pinbey, 
JJ., were of opinion that seotion 15 would 
only be applioable if bhe person who agreed 
to sell had no interest in any portion of bhe 
property agreed to be oonveyed as in 
illustration (a) or is unable to oonvey 
such portion as in illustration (5) to the 
8 sotioQ." The learned Judges followed 
Bosun Ramaraju v. Ivalury Rama- 
lingam (3) and deoreed the speoifio 
performance of the 'oontraot to sell the 
whole of the plaint property against the 
first defendant (who entered into the 
oontraot) without determining whether 
suoh oontraot would bind his son. 

Mr. Justioe Sankaran Nair however 
book the opposite view in Davvur Subba v. 
Venkatarami (7) which I refer 6o presently. 
In Subbaraya Btddi v. Vadlamudi Sesha . 
challa Chatty (5) the oontraob was by an 
adult member of a joint family aoting for 
himself and as guardian of the minor 
oo-paroeners to sell an item of joint 
property. It was found thab the oontraob 
was not binding on the minors and bhe 
lower Court dismissed the suit for speoifio 
performance against all the defendants 
moulding the pereon who entered into bhe 
oontraot. It was held on second appeal 
by Sir Arnold White. 0. J. and Krishna- 
ewann Aiyar. J., that seotions 14 to 16 of 
the Speoifio Relief Aot do not enable suoh 
a oonbraeb to be separated as regards the 
person who entered into the oontraob and 
Jr®. Per8 ?- a on * hom ib was nofc biding 

nas!m? 0l !° n ^ of lhe Aot *> raoI nded the 

passing of a deoree against the share of 

or * deor «8 for the ' 
whole ageitast^auoh' pbrbou bub that the' 

purchaser lf ri he a wW willing to pay the ' 1 
1081/M as Sc 84 


whole of bhe purohase money was entitled 
to a deoree direoting bhe oontraoting party 
to oonvey his interest in the property. 

A distinotion is soughb bo be drawn 
between oases where a finding aB to the 
binding nature of bhe oontraob on the other 
parties to the suit is or is not neoessary and 
no opinion is expressed as to whether the 
interpretation put on seotion 15 in Srinivasa 
Reddi v. Sivarama Reddi (4) by Sankaran 
Nair and Pinhey, JJ., was correct. In 
Govinda Naicken v. Apathsahaya Ayyar (9) 
the plaintiff sued to enforce the speoifio 
performance of an agreement by one of two 
divided brothers alleging that the defend¬ 
ant agreed to have the sale-deed executed 
by himself and his divided brother on his 
own aooount and as guardian of the minor 
son. The Distriot Munsif dismissed the 
suit on bhe ground thab seotions 15 to 17 
preoluded him from granting a deoree for 
speoifio performance of the oontraob to sell 
the entire house and the plaintiff did nob 
offer bo purohase the defendants’ half on 
paying the full purohase money. The 
District Judge thought that there was 
nothing to prevent the plaintiff from getting 
a deoree for the plaintiff being allowed to 
take a sale-deed for what ib was worth bub 
dismissed the suit on the ground of delay. 
On second appeal it was held by Sundara 
Ayyar and Spenoer, JJ. that the Courb 
cannot direct execution of a deed whioh on 
its exeoution would be useless owing bo bhe 
vendor having no title over part of bhe 
property. 

In Nagiah v. Vehkatarama Sastri (6) the 
oonbaot was entered into by a father who 
was the managing member of the family 
consisting of himself and his adulb and 
minor sons. Ib was found thab the con¬ 
tract was not binding on the sons and th& 
suit was dismissed. It was held by Wallis 
and Ayliug, JJ., that seobion 15 of the 
Specific Relief Aot applied to oases where 
a member of an undivided family agrees to 
sell part of the joint property in whioh 
ho has only a share and that oiroum- 
stanos that an undivided father has 

an ,. 1 “ ber J e8b in every portion of the 
undivided property oonveyed does not 
take the case out of the operation of 
the seotion. After referring to Kosuri 

5*®“. Ivalury Ramalingam (3) 

Sreentvasa Reddt v. Sivarama Reddi ( 4 ) 


(9) (1918) 87 Mad 403-88 M.L J SK7_iq to 
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Subbaraya Reddi v. Vadlamudi Seshachella 
Reddi (5) and Govinda Naicken v. Apathsa- 
hay a Aiyar i.9) the learned Judges observed. 

To us. however, is appears that the oooaider- 
atnn that an undivided!rather has an interest in 
every part ot the undivided property in no nay 
takes the oase out o( the operation ol the seotion 
whioh runs thus 

“ Where a party to a oontraot ia 
unable to perform the whole of his 
part of it, and the part whioh must be 
left unperformed forms a considerable 
portion of the whole * * * he 

is not entitled to obtain a decree for 
speoifio performance. We thiuk the words 
of the seotion apply where a member 
ol an undivided family agrees to sell part of 
the joint property in whioh he ha3 only a 
share ; and the present oase is a particularly 
plain one, beoause aooording to the plain¬ 
tiff's own evidenoe the 1st defendant 
agreed to get the other members of the 
family to exeoute the sale deed. Further 
the oontraot has been deoided in the 
present suit not to be binding on the other 
members of the family, and to deoree spe¬ 
cific performance against the 1st defendant 
only would be merely encouraging useless 
litigation. 

We may add that Barret v. Ring (10) 
is no authority on the present point as the 
faots were entirely different. The plaintiff 
does not claim the benefit of the latter part 
of seotion 15 of the Speoifio Belief Aot and 
we dismiss the Seoond Appeal with oosts." 
In Subba v. Venkatrami (7) the oontraot 
was entered into by an undivided father 
and it was found that it was not binding 
on the son. It was held by Sankaran Nair 
and Spenoer, JJ.,that the plaintiff was not 
entitled to a deoree lor speoifio performance 
either against the father or the son. Refer¬ 
ring to Nagiah v. Venkatarama Sastri (6) 
Sankaran Nair, J., observed: 

M A parson ia entitled to apeoifio performauoe of 
a oontraoi by u member o( the Hindu family to 
sell his share of the family property. But there 
is no question of part performance in that oaso. 
If the learned Judges intended to go further and 
lay dowu that if a junior member of a Hindu 
family agrees to sell any speoifio property belong¬ 
ing to his family a deoree may be passed against 
him to sell his share of that speoifio property. I 
am unable to ogreo with that view. Beoause the 
junior member is uuable to perform the whole.of 
bis part of the oontraot by oonveying the entire 
properly agreed to be acid and for the same reason 
that ho is not entitled to olaim any speoifio pro¬ 
perty till partition, oonvoyanoe of a portion, is uot 

(10) (19B4) 65 E.R. 394. 


a part of the oootraot ' as he oan perform ’ in the 
terms of 8. 15 of the Speoifio Relief Aot. On the 
view that a oo-paroener cannot alienate any 
speoifio property no specific performance oan be 
deoreed.” 

Where a person sues for speoifio perfor¬ 
mance of an agreement to convey and simply 
impleads the party bound to oarry out the 
agreement there is no necessity to deter¬ 
mine the question of the vendor's title, 
and the faot that the title which the 
purohaser may aoquire might bo defeasible 
by a third party is no ground for refusing 
speoifio performance if the purohaser is 
willing to take such title as the vendor 
has. But where a party seeking speoifio 
performance seeks to bind tbs interests of 
persons not parties to the contract alleging 
grounds whioh under Hindu Law would 
bind their interests and enable the vendor 
to give a good title as against them and 
make them parties, it is difficult to see how 
theqaestionastothe right of the contracting 
parties to oonvey any interest except his 
own oan be avoided and a decree passed the 
effeot of whioh will merely be to oreate a 
multiplicity of suits. As pointed out in 
Govinda Naicker v. Apatsahaya Axjyar (9), 
the exeoution of a tale-deed by a person in 
respect of property whioh he has no right 
to alienate 

“would be au aot improper in itself as it is 
caloulated to throw a oloud over the title of the 
other parlies entitled to share in the property 
and would give.them a oause of aotion for a ouit.” 

With all respeot it seems to me that 
the deoisions in Kosuri Ramaraju v. 
Ivalury Ramalingam 13) and Sreenivasa 
Reddi v. Sivarama Reddi (4) whioh deoide 
that under suoh oiroumstances a deoree 
should be passed against the contracting 
party even if the transaction has been 
found not to be binding on his oo-paroe- 
ners would afford no protection to any of 
the parties and as pointed out in Nagiah 
v. Venkatarama Sastrulu (6) would be 
merely enoouraging useless litigation. I 
may add chat Sankaran Nair, J.. who 
was a party to Sreenivasa Reddi v. Siva¬ 
rama Reddi (4) refused to pass suoh a 
deoree when the same question oame up 
before him for decision in Subba v. 
Vankatarama 17). I do not think the 
Oourb ought to pass a deoree directing a 
sale of the property ordered to be conveyed 
when it finds bbat the person agreeing to 
oonvey was only a oo-paroener with others 
and the agreement would nob bind their 
interests. Where the person contracting is 
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bha father or managing member of the 
family he stands in a fiduciary relationship 
to the other members (Annamalai Chetty v. 
Murugesa Ohetty (10a), Sahu Ramchandra 
v. Bhup Singh (ID) and his oontraob to 
sell the entire item of joint family property 
for purposes not binding on them is a 
breaob oi duty and I do not think Court 
ought to compel execution of a sale-deed in 
euoh oases of the entire item of property 
leaving it to the other members to inour 
the expense and go through the trouble of 
filing a suit to proteot their interests. 
(See Baikunta Barch v. Saheb Doss (12) 
and Guruswami v. Ganzpathia (8)). There 
is however no objeotion to the share of the 
vendor being ordered to be oonveyed in 
cases where be aan dispose of his share as 
he will then only be exercising his right 
'wibhoub detriment to anybody else. 

I am also of opinion that seotion 15 of the 
'Speoifio Belief Aob applies to such oases. 
With all deferenoe 1 am unable to follow 
the reasoning of Sankaran Nair, J. in 
Sreenivasa Reddi v. Sivarama Reddi (4) to 
the effeot that seotion 15 would have applic¬ 
ation only when the person agreeing to sell 
lias no interest in any portion of the 
•property agreed to be Bold. No auoh 
restriction appears in the seotion and the 
language applies to all oases where a party 
-oannob perform the whole of what he 
oontraots to do whether suoh inability 
is due to his not having a good title bo the 
•property agreed to be oonveyed or has a 
good title over only a part of the property. 
The seabion only reproduces the English 
Law with the difference that where the 
'parby eleots to bake what he oan geb 
he oan only do so bv giving up olaims to 
compensation; and I oan find no suoh 
•distinction in any of the oases though joint 
tenants are entitled per tou et per mic in 
the joint property. I agree with the deci¬ 
sion in Nagiah v. Venktarama Sastrulu (6) 
that seotion 16 is applicable to cases where 
a father or a member of a joiub family 
■agrees to sell an item of joint properby 
•under oiroumBtanooa that would nob bind 
the other members. 

There are no texts whioh deal wlbh the 
•question of a member of an undivided 
f amily alienatin g property for his own 

110 b) (1909) 3S Mad. 544-80 I.A. 390-18 M.L. 

„nJ 8 l" 8 8at - 528 (P-O-l. 

• ( U) U917) 39 AU. 497 — 39 I.Q. 980-44 1.0. 
-419) (1806) 3 b.Lij, 391, 


private and in dividual purposes and there 
oan be little doubt that suoh an alienation 
is inoonsistenb with the etriob theory of a 
joint and undivided family governed by 
the Mitakshara. As pointed out by 
Mayne 

"if any member were allowed from time to 
time to sell hie ebare io the j Dint family property 
without severing himself from the family by 
partition he would be getting the advantages of 
a partition without submitting to its inoonveni- 
enoes. It would be like the oase of partner who 
olaimed the rights to withdraw hie oapital from 
the oocoetn at pleasure without withdrawing 
himself.” 


It is necessary to bear tbis aspsob in 
mind when considering whether the same 
principles and equities should be applied 
where the matter rests on a contract as 
where the conveyance has been perfected. 

The recognition of the rights of a pur¬ 
chaser for value has been, as pointed out 
by their LordshipB of the Privy Counoil in 
Suraj Bunsi Koerv. SheoPrasad SingA(13), 
“ of gradual growth founded on the equity 
whioh the purohaser for value bas to be 
allowed to stand in his vendors’ shoes and 
workout his rights bymoans of partition.” 
So far as this Presidency is oonoerned ib 
has been settled by a series of decisions 
oommenoing from Veerasami Goundan v. 
Ayyasami Goundan (14), that aoo-paroener 
oan alienate for value not only his share 
in the entire joinb family properties but 
also his share in a speoifio item. It was 
held in Venkataramav. Meera Labbai ( 15 ), 
that a purohaser from a member of an un¬ 
divided Hindu family oannob sue for a 
partition of the item sold to him and obtain 
an allotment by metes and bounds of his 
vendor’s share in that portion of the pro¬ 
perty. This deoision was followed in 
Palant Konan v. il/asn Konan (16). His 
remedy is therefore a suit for general 
partition. When however the other oo- 
paroeners have alienated their shares also 
the purohaser from one of the oo-paroeners 
oan sue and geb his share by partition of 
the item in which only other purchasers 
are interested. Iburamsa Rowther v, Tiru- 
venkatasami Naick (17). So far as the other 
oo-paroeners are oonoerned it i a open to 


U3, (1980) 6 0.1. 148-6 I.A. 88-4 O.L.B. 996 

(14) 1 M H.Q. 478. 

(16) (1890) 13 Mad, 976. 

(16) (1897) 90 Mad. 948. 

U7) (1911) 34 Mad. 969 - 90 M.L.J. 749.7 r n 

569 - (1910) M.W.N, 880 (P,B.)! 7 X ' 0, 
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them to aooepb the transfer as valid and 
seek a partition with the purchaser of the 
only property in wbioh such purchaser is 
interested. Subramaniya Chetti v. Padma- 
nabha Chetty (18). 

As regards the share to whioh bhe alienee 
would be entitled the view taken by the 
Full Bench in Rangasami v. Erishnayyan 
(19) that the share should be oomputed 
with reference to bhe share of the joint- 
family at the date of the suit for partition 
filed by him and not the state of things 
that existed at the date of the alienation ; 
but a subsequent Full Bench of this Court 
in Chinna Pillai v. Kalimuthu Chetti (20) 
has taken the oontrary view. It may 
therefore he taken as settled that that 
there is no fluctuation in the share to 
whioh the alienee is entitled and that his 
share will be the share of the vendor at the 
date of the alienation subjeot of oourse to 
the equities in favour of the other members 
of the family against the transferor. 

The preponderance of authority is in 
favour of the view that the purchaser of the 
undivided share of a member of a joint- 
family does not beoome a tenant in common 
with the other members. In Subba Rao v. 
Ananthanarayana Aiyar (21), Sundara 
Ayyar and Benson, JJ., were inolined to the 
view that when a co-parcener alienates his 
share in joint property, tho alienee holds the 
share as tenant-in-common with the other 
co-paroeuers who as between themselves 
are joint tenants with respeot of their 
own shares and Krishnaswami Aiyar, J., 
was inolined to this view in Chinnu Pillai 
v, Kalimuthu Chetti (20). A ooDtrary view 
was taken in Maharaja of Bobbili v. 
Venkatarmanjulu Naidu (22) and Manjaya 
v. Shanmuga (23) whioh were referred to 
with approval by a Full Benoh of this 
Court in Kota Balabadra Patro v. Khetra 
Dass (24) whereit was held that an alienee 
from amember of a jointHindu family was 
not entitled bo possession of the alienor's 
share as a tenant-in-oommon and that his 
only remedy was to obtain by partition 


18) (189G) 19 Mad 367. 

19 ) (1891) 14 Mad. 408 = 1 M.L J. 603 (F.B.) 

10) (1913) 35 Mad. 47 = 31 M L J. 246=9 I.C. 

696 = 11911) 1 M.W.N. 938. 

11) (1913) 23 M.L.J. 64 = 14 I. 0. 624. 

12 ) (1916) 39 Mad. 265 = 26 I. C. 686 = 27 M.L.J. 

409. 

13 ) (1915) 38 Mad 684 = 2 f ’ M.L.J. 676 = 22 I. G. 

565 = (1914) M.W.N. 356. 

14) (1917) 31 M.L.J. 375-4 LW. 99 = 97 I.C. 

168=11917) M.W.N. 149. 


the share to whioh the alienor was 
entitled. 

As regards the nature of the equity whioh 
is reoognised in favour of a purchaser for 
value of a oo-paroener's share it is purely 
a personal right and is subjeot to any 
superior equities wbioh the oo paroener 
may have against the alienor. In Dadu 
Sahib v. Muhammad Sultan Sahib (25), 
it was held that a purchaser from the 
purchaser of the share in the joint family 
properties oannot enforce the equities whioh 
his vendor could have enforoed and in 
Sabapathi Pillai v. Thandavaraya Odayar 
(26), it was held that a purchaser in Court 
sale oannot claim a right of substitution 
but was only entitled to the properties 
whioh were comprised in thesale certificate 
and whioh fell to the share of the oo-par¬ 
cener whose interests were sold in Court 
auction. As between the original parties 
the purohaser has been held to be entitled 
to the share whioh the vendor may get in a 
suib for partition even though the property 
may not be the property sold but another 
property whioh the vendor got for his share 

I am unable to acoept the oontention 
that a co-parcener who agrees to sell an 
item of joint family property and not 
merely his share in it is able to perform 
the contraot merely beoause on the 
execution of a sale-deed, the vendee will be 
in a position to file a suit for general 
partition and would, other things being 
equal, have the ohanoe of getting the 
property sold allotted to the share of his 
vendor. The mere execution of a sale- 
deed is no performance when the vendor 
has no exclusive title and cannot put the 
purohaser in possession owing to the 
superior olaims of his co-paroeners. When 
a person agrees to sell property professing 
to have an absolute power of disposal over 
it and it is found that it is joint-family 
property in whioh he as a oo-paroeuer has 
only got a share and that the agreement is 
not binding on the other oo-parceners. I 
do not think be oan perform the contraot 
in its entirety. His ohanoe of getting the 
property may be defeated by the other oo- 
paroeners suing for a partition of the 
particular item alienated and in a suit for 
partition they may have superior olaims or 
there may not be other properties whioh 

(35) (1920) 39 M L.J. 706 = 12 C.W.N. 603-(1920) 

M.W.N. 710=69 1.0. 311. 

(26) (1920) 43 Mad. 309=11 L.W. 108-54 I. 0. 

516 = 37 M.L.J. 620. 
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oao ba given to the oo-paroener in lieu of 
their shares in the property alienated. The 
view that the alienee from a oo-paroener 
beoomes a tenant-in-oommon with the 
other oo-paroenera baa nob been aooepted 
in the deoiaiona I have referred to and it 
, is now settled the alienees of a share has 
only an equity to work oat hia rights by 
, partition. 

Having regard to the faot that the alien¬ 
ation of a share by a oo-paroener withoat 
the oonsenb of the others is opposed to the 
spirit of the joint-family syetem and that 
it places the other members in a disadvan¬ 
tageous position, as the alienor still 
remains a member of the joint-family 
while oonveying his share as alBO to the 
faot that it gives the right to an alienee of 
a small item of family property to disrupt 
the family by filing a suit for general 
partition. I do nob think Coarts oaghb to 
pat a person whose olaim rests on a purely 
executory oontraot in the position of a 
person who by reason of an executed 
conveyance and the payment of considera¬ 
tion has acquired rights whioh on equitable 
grounds Courts oonsider it desirable to 
work out in a suit for partition. When 
the mabter rests merely on a oontraot 
whioh under seotion 55 of the Transfer of 
Property Aob gives a person no interest in 
the immoveable property the hardship 
to the other members of the family 
is an element to be taken into consideration 
m the exeroise of the discretion. More¬ 
over the Court oughb not to hold the 
vendor capable of performance where all 
that can be predicated is thab if the other 
oo-paroenera do nob file a suit for partition 
of the item alienated or there exisb other 
properties which can be allotted to him on 
a general partition so as without defeating 
any equities between the alienor and the 
other members to enable the Court to 
aiiob the alienated properties to the vendee. 

The preponderance of authority is 
against the view contended for by the 
respondent. In Nida Marthi Mukkanti v. 
JChamtnam Bamayya (27) and Srinivasa 
Bedd% v. Stvarama Beddi (4) the effect of 
section 15 of bhe Speoifio Relief Aob is nob 

r* red and the Coart th °aghl» that his 
right to convey need not be gone into. la 

oases -where relief was given in respect of 

u Dripr 60 th « Specific Belief Act 
the direotiop was to oonvey the share of 


(8?) (1800) 36 Had. 76. 


the vendor on an abatement of bhe price of 
bhe purchaser so desired and in subsequent 
oases hie light to convey was left either 
for determination in anothar suit or when 
it was held to be wanting his suit was 
either dismissed or if he chose the share 
of the vendor was deoreed on payment of 
the full consideration. 

It is oonoeded thab a co-parcener who 
agrees to sell joint property cannot enforce 
speoifio performance against the pnrahaser 
where the agreement is not binding on the 
other co-parceners as he has nob a title to 
convey the entire property. The ohanoe 
of hie getting the properties allotted on the 
partition is not in suoh oases equivalent bo 
his ability to perform bhe oontraot. It is 
difficult to see bow in the converse oase it 
can be held that the person agreeing oan 
perform the oontraot in its entirety. 

I am of opinion that a oo-paroener who 
agrees to oonvey an item of joint-family 
property for purposes personal to himself 
and not binding on the other oo-paroeners 
oannot perform his oontraot in its entirety 
and that the case falls within the first 
portion of seotion 15 of the Speoifio Relief 
Act. 

The next question is whether speoifio 
performance oan be deoreed if the plaintiff 
is willing to take a oonveyanoa of the share 
of the oo-paroener on his paying the full 
consideration. I am of opinion that there 
is nothing to prevent the Court from doing 
this. The decision of the Pull Benoh in 
Chinnu Pillai v. Kalimuthu Ghttty (20) as 
finally settled that the share of the alienee 
from the oo-paroener is fixed with reference 
to what it was at bhe date of the alienation 
and is nob fluobuating with reference to 
subsequent events. The oo-paraener has a 
share in eaoh item of the joint family pro¬ 
perty and there is no difficulty in determin¬ 
ing the Bhare of a oo-paroener on a given 
date. Joint tenants are seized a "per mid 
et per tout" and as between themselves 
have separate rights. On the date of the 
agreement to oonvey the person contracting 
to sell would have a share determined by 
the number of the oo-paroenera and the 
authorities in this Presidency having given 
the oo-paroener aright to alienate his share 
m a speoifio item of property, there is no 
reason why he should not be direoted to 
sen hia share espeoiaUy as that share is 
not aubjeot to subsequent fluctuation. If 
the purchaser is willing to pay the fall 
consideration, waive a» olaim to oompensa- 
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tion or damage and take only the share 
'which his vendor is entitled to, nobody oan 
possibly be prejudiced while on the other 
hand it may be distinctly to advantage of 
the vendor and oo-paroener. Moreover 
there is nothing to prevent the person in 
whose favour the agreement is entered into 
from filing a suit for damages obtaining a 
deoree and attaching and bringing to sale 
the share of the person who contracted to 
sell thereby effecting indirectly what could 
be done directly if the Court grants him 
the share. 

The English decisions on the subject of 
specific performance where a party is only 
entitled to a share are not uniform and the 
latter part of seotion 15 of the Speoifio 
Relief Aot is a .clear departure from the 
English rule as to abatement or compensa¬ 
tion when speoifio performance of part of 
a oontraot is decreed. 

In Lumley v. Ravenscro/t (28) Lord 
Lindley stated the general rule to be that 
in the absenoe of misrepresentation or 
misconduct when a person is jointly 
interested in an estate with another person 
and purports to deal with the entirety 
speoifio performance will not be granted 
against him as to his share and that his 
remedy was only remedy by way of 
damages. But in Bexter v. Pearce (29) 
speoifio performance was granted of a oon¬ 
traot relating to an undivided moiety of 
mineral property. In Burrow v. Oam- 
mell (30) a defendant who was entitled 
only to a moiety of the premises agreed to 
be sold was direoted to perform speoifioally 
so muoh as she was able to perform with a 
proportionate abatement in this considera¬ 
tion. In Hooper v. Smarl (31), it was held 
that where the vendors were entitled only 
to a moiety of the property agreed to be 
sold speoifio performance was deoreed of 
the moiety with the abatement of the one 
half of the purohase money 

So far as the decisions in India go speoifio 
performance has been deoreed of the share 
to which the vendor was entitled if the pur¬ 
chaser would take it, In Gurusami v. 
Ganapathia,( 8), a deoree was passed direct¬ 
ing conveyance of the half share to whioh 

(30) (1896) 1 Q.B. 688 = 64 L.J.Q.B. 441 = 14 R 
347-73 L.T. 883-43 W R 684 = 69 J.P, 
377. 

(39) (1900) 1 Ob. 341-69 L.J. Ob. 146 = 83 L.T. 
109 = 48 W R 390=16 T.L.R. 94. 

(30) 19 Oh. D. 181. 

(31) 18 Eq. 689. 


the party oontraoting was entitled. Ths 
fact that seotion 15 would be a bar to the 
abatement in the price ordered does not 
affeot the granting of the relief as to the 
share if the purchaser is willing to take it 
without claiming any abatement in the 
prioe. In Srinivasa Reddi v. Sivarama 
Reddi (4) it was held that the plaintiff was 
entitled to a deoree for a speoific perform¬ 
ance directing the conveyance of the 
vendor’s share if he paid consideration. In 
Shama v. Kumad (32) where a member of 
a family governed by the Mitbaksbara pur¬ 
ported to sell the whole property and the 
agreement was found not to be binding on 
the other members speoifio performance of 
the contract in respeot of the one-fourth 
share of the defendant was ordered without 
any abatement in the prioe. In Been 
Dayal v. Jugdeep Narayan (33) their 
Lordships of the Privy Counoil while 
directing possession of property sold in 
execution of a deoree to be given baok to 
the co-paroeners added a declaration that 
the appellant as purchaser in execution 
sale aoquired the share and interest of the 
judgment-debtor in that property and was 
entitled to take proceedings to have that 
share ascertained. They only refrained 
from specifying the share as it may be that 
the wife of the judgment-debtor and 
mother of plaintifi may be entitled 
to a share. In New Beerbhoon Coal 
Co. v. Bularam (34), the deoree setting 
aside the execution sale in its entirety 
was set aside and a declaration granted 

“ that by virtue of tbe exeoution sale to Ibem tbe 
respondents acquire only the third undividod 
share * * whioh belonged to Adit Babai with such 
power of afoertainiDg the extent of suoh third part 
a share by means of partition as Adit Bahai pos¬ 
sessed in his lifetime.” 

I am of opinion that in all oases where 
the plaintiff eleots to take the share on 
payment of tbe full consideration agreed 
upon the share of the vendor on the date 
of tbe oontraot should be specified. 

My answer to the question is that 
seotion 15, Speoifio Relief Aot, applies to 
oases oovered by the order of reference and 
thatepeoifio performanoeoannot be granted 
of the oontraot so as to direot exeoution of 
a conveyance of the entire property but 
that it is open to the purchaser to get 

(33) (1917) 37 O.L.J. 611-43 I.C. 378. 

(89) (1877) 3 Cal 198 = 4 I.A. 347-1 O.L.R, 49 — 
9 Buther 468-3 Bar. 713 (P. 0,). 

(84) (1978) 6 Oal. 176-2 O.L.R, 369. 
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Bpeoifio performance so far as bhe share of 
the vendor is concerned on payment of the 
consideration agreed upon without any 
abatement. 
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Wallis, c.j., and Seshagiri Aiyar, j. 

( Panaganti) Ramarayanimgar — Appel¬ 
lant 

v. 

Sri Rajah Velugoti Govinda Krishna 
Yachendra Bahadur Varu and others — 
Respondents. 

Appeal No. 207 of 1917, decided on 29th 
April, 1920, from the deoree of the Sub-J„ 
North Aroot, in Original Suit No. 99 of 
1915. 

••(a) Transfer of Property Act* 8 . 61— Redemp¬ 
tion—A property usuiructuarily mortgaged also 
included in another simple mortgage—Assignee of 
equities of redemption is not bound to redeem the 
simple mortgage also while redeeming usufruc - 
luary mortgage . 

The right o t separate redemption doss not arise 
under the section when the property sought to be 
redeemed ie aleo included in another mortgage, but 
where a property ie usofruotuarlly mortgaged and 
again a simple mortgage ia oreated over the same 
property in favour of the same mortgagee,mortgagee 
oannot oompel the purchaser of equity of redemp¬ 
tion in both the mortgagee, who wants to redeem 
the uaufruotuary mortgage, to redeem aleo the 
simple mortgage at the same time ae a oondition 
preoedent to redemption of the neufraotaary mort¬ 
gage. The same principle oould apply even when 
one mortgage is anomalous one another a simple 
one. [P. 166, 0. 2; P. 187, Os. 1 and 2; P. 193. 0. 1; 
P. 194, 0. 2.] 

The rule subjecting tho assignee of the 
equity of redemption to the same limitation as 
the mortgagor is a harsh one and should not be 
extended by analogy. 16 All. 296 and Menter v. 
Oorr, (1894) 3 Oh. 498. Poll. [P. 193. 0. 2.] 

Mb) Transfer of Property Act. 8s. 60 and 66 (a) 

Mortgage raoieg—Lose sustained by mortgagee on 
account of wrong deaeripfion of mortgaged property 
—Purchaser of equity of redemption tenof liable 
to pay. 

Where the mortgagee is damnified by wrong 
description of the mortgaged porperty. the olaim 
aneing therefrom ia not reooverabla as against the 

~ r . of thfl equUy 01 redemption, 32 All. 
612 (P.0 ), Bel. on. [P, 189, C. 2 ] 

(o) (toil P. O.. 0, 34, R. 14—Personal decree 
obtained for money due under mortgage-Right of 
charge ie not waived. 

Notwithstanding that the mortgagee has 
obtained a personal deoree against the mortgagor 
lor money due under the mortgage, It is open to a 
mortgagee to olaim a charge in reipeot of it bv a 

* od 080 e *«oise by 


• (d) Oivil P. C.. S. 58 {d)—Fixing 0 / a turn, 
for payment of mortgag . money is not .nconsuwnt 
with usufructuary mortgage. 

Fixing ol a term lot payment of mortgage ie 
not inoonaiBtent with a naultootuary mortgage. 
The fixing ol the term ie not neoeesarily synony¬ 
mous with covenanting to pay at a partionlar 
time. Alter all whet the Courts have to see is 
whether the es=ential provision ol a dooument are 
Booh ae to constitute it a deed ol uaufruotuary 
mortgtge. A penal olauae should not be coostrued 
as afleatiog the main obaraoter ol the dooument. 
[P. 191, 0.2; P. 192. Cb. 1 and 2,] 

T. V. Venkatarama Aiyar, T. Banga- 
chariar, T. B. Vaidhinatha Iyer aod S. 
Tulasi Doss —for Appellanb. 

Srinivasa Iyengar, A. Krshnaswami 
Aiyar, T. Prakasam, P. Chenchia, P. Fen- 
katarama Bao and D. Appa Bao— for 
Resucndenta. 

Wallis, 0. J.:—This is an appeal from 
a deoree of the Subordinate Tudge of North 
Aroot in a suit for redemption brought by 
the lat plaintiff aa assignee of the 
mortgagor, the Rajah of Kalahasti, now 
impleaded aa the 3rd defendant against the 
lat defendant who is the assignee of the 
original mortgagee the Rajah of Tuni. 
The mortgage deed Exhibit A provided for 
an advanoe of 11 lakhs on a uaufruotuary 
mortgage of the properties oomprieed in 
Schedules A, B, G and D, bub the Schedule D 
property may be disregarded as it is of 
small value and was only inoluded with a 
view to registration in the Distriot in whioh 
it is situated. Deorees for sale had been 
obtained by mortgagees against the proper¬ 
ties comprised in Schedules A, B and C and 
the properties comprised in Schedules B 
and 0 had aobually been sold by mortgagees, 
bub proceedings were pending as bo setting 
aside the Bales. 

In the oase of the Sohednle 0 properties 
the BaleB were nob ultimately set aside and 
the advanoe of six oub of eleven lakhs 
whioh was to be contingent on setting 
aside the sale was never made, and we have 
no concern with them. Of the remaining 
5 lakhs bhe reoital shows that Rs. 2,50,000 
waB to be applied for the satisfaction of the 
deoree againstthe A Sohedule properties and 
Rs. 2,50,000 wbb to be retained by tbemorb- 
gagee and applied partly in payment into 
court of the entire debt due by the 
mortgagor under the deoree of O. S. No. 7 
of 1899 by whioh the 23 villages inoluded 
iu B Sohedule had been ordered to be sold. 
At the date of the mortgage the villages 
ljad been sold, but, the sales had been soft 
aside and an appeal against the order setting 
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them aside was then pending and subse¬ 
quently was suooessful. The balanoe of 
the Rs. 2,50,000 was to be applied for the 
expenses of .this litigation, and for the 
mortgagor’s expenses. The mortgagee paid 
Rb. 1,93,617 into Court in satisfaction of 
the deoree in O. S. No. 7 of 1899, and 
inourred oertain expenses in conn6otion 
with the litigation. 

There was a provision in the mortgage 
deed entitling the mortgagee, in the 
event of the sales being oonfirmed, 
to draw the amount deposited in Court 
by the auotion-purohasers. The sales 
were afterwards oonfirmed by oonsent of 
the mortgagor on 31st January 1911, and 
the mortgagee's widow on 20th Maroh 1911 
sued to establish her right to the money 
deposited in Court by the auotion-pur¬ 
ohasers, at the same time alleging that the 
consent given by the mortgagor to the 
setting aside of the sales was fraudulent. 
This suit was settled and an order made 
for payment out, but it is disputed whether 
the money so drawn on 24tb April 1912 
was Rs. 1.81,412-10 or Rs. 1,80,412 10, 
Exhibit H-4. 

In the present suit the plaintiff baa 
sought to reoover on this head not only 
the difference between the sum paid into 
Court and sum drawn out by him, namely, 
1,20,000, and the expenses be inourred in 
oonneotion with tbo litigation, but also the 
balanoe with interest of the Rs. 2,50,000 
which was never advanoed to the mortgagor 
at all, on tho ground that it must be 
deemed to have been kept by the mortgagee 
at the mortgagor’s disposal. The Subor¬ 
dinate Judge declined to deal with these 
olaims as be considered that this sum of 
Rs. 2,50,000 was not obarged on the 
Sobedule A properties which it is now 
sought to redeem, but was the subjeot of a 
separate mortgage effeoted in the same 
instrument on the Sobedule B properties. 

It is however expressly provided in the 
deed that the properties in the four 
sohedules were mortgaged for the whole 
eleven lakbs, and were to be put in the 
possession of the mortgagees. Again there 
is provision that the five lakhs lent on the 
properties A B and D sohedules with 
wbiob alone we are oonoerned were not to 
be paid for four years, namely, until 13th 
Maroh 1913, and that if the "entire 
amount ” was then paid the mortgagee was 
to put the mortgagor in possession of tho 
properties. A different period of redemp- 


ption, six years was fixed for the C Sohedale 
properties if they oome under the mortgage, 
and there was also a provision that if the 
sale of four other villages which had been 
confirmed was set aside, they should be 
mortgaged against an advanoe of the auotion 
purchase money (about two lakhs) " in 
the same way as the villages mentioned in 
B Schedule herein.” There is really 
nothing in these provisions when properly 
understood to out down the plain words 
of tbe instrument by whioh the properties 
in the four sohedules were oharged in 
respect of the whole mortgage debt. The 
further fact, on which the Subordinate 
Judge relies, that the mortgagee's widow 
sued to establish her right to the money 
deposited in oourt has really no bearing on 
tbe question. 

We have therefore oome to the con¬ 
clusion that the deoree must be modified 
by inoluding in the mortgage debt the 
difference between the amount paid into 
court by the mortgagee and the amount 
drawn by him under Exhibit H 4 as also 
his expenses in oonneotion with that 
allegation. As regards the balanoe, the 
mortgagor in his written statement in 
Original Suit No. 13 of 1911, dated 27th 
July 1911, Exhibit H 1, alleged that the 
mortgagee had failed to pay Rs. 53,226-13-11 
and that there had been a failure of consi¬ 
deration to that extent. It was not 
suggested that anything had been advanced 
to the mortgagor except the money paid 
into Court and tbe expenses of litigation, 
and as regards tbe balanoe we think there 
has been a olear failure of consideration 
?nd that the plaintiff is not entitled to 
reoover. 

The next question is whether oompound 
interest is provided for. The mortgage is 
an anomalous mortgage as it stipulates 
that, in oase of non-payment within two 
years of the period prescribed for payment 
and six years from the date of the 
mortgage, interest is to run at 1 Rupee for 
mensem, as to whioh the rents and profits 
are to be reokoned at 10 annas. " Further 
it is agreed that in the event of a failure to 
pay the mortgage money within six years 
as per the terms of the dooument you shall 
enjoy the income of the lands in respeotof 
10 annas out of the 1 Rupee per mensem 
payable by us for interest and that as 
regards the additional six annas we (that 
is the mortgagors) shall add it to the 
prinoipal and pay it on the seourity of the 
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it was the intension bo charge these 
arrears on all tbe other lands of the mort¬ 
gagor lessee including the other lands in 
the mortgage, Exhibit A, but exolading only 
the lands oat of whioh the arrears arose, 
which it is very usual to oharge in such 
oases. The learned Government Pleader 
and Mr. Nagabhusanacn two of the most 
experienced Telugu praotitioners in this 
Court, who kindly oame to oar assistance, 
are clearly of opinion that this is nob the 
meaning and the Chief Interpreter whose 
own language iB Tamil, though inolined to 
take the other view, does not deny that 
the words are susoeptible of this meaning. 
The Telugu word " Gaia” he says means 
” besides ” or ‘ excepting ’ aooording bo the 
oontexb. Applying that tosb I have no 
hesitation in holding that here it means 
" besides,” and that the lands oul of whioh 
the arrears were to arise were oharged in 
the usual way as well as the mortgagor’s 
other lands whioh appear to have been 
oharged by way of additional security. 

Tbe next question is whether tbe mort¬ 
gagor would be bound to pay off the oharge 
for arrears of rent before recovering posses¬ 
sion of the mortgaged property, and if so, 
whether tbe plaintiff as assignee of 
the mortgagor is under tbe Uke obligation. 
Any rights of the kind whioh the mort¬ 
gagee may have against the mortgagor are 
prima facie enforceable on general equita¬ 
ble principles against tbe assignee of the 
equity of redemption, as explained by Lord 
Selborne, L. 0. in Jennings v. Jordan (1), 
Thedeoision of the Privy Council in Bohra 
Thakur Das v. Collector of Altgarh (2) 
does not I think affect this rule in any 
way. In that case there was a provision 
in the morbgage deed that tbe usufruotuary 
mortgagee in possession should pay any 
subsequent enhancement of revenue on bhe 
mortgaged properties out of the rents and 
profits and deduob the amounb so paid from 
taa Alahkana or allowance whioh was 
payable by him out of the said rents and 
profits to the mortgagor. He duly paid the 
enhancement on some of the mortgaged 
properties to the Government, bub paid the 
Mahbhana to the mortgagor without 
making che deduction. In these oiroum- 
stances the Judicial Committee held bhat it 
would be inequitable to a llow him to oharge 
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mortgaged properties. ” It is said for the 
mortgagee that the intention was that the 
interest being added to the principal should 
bear interest as such. Effect may be given 
to the provision about adding the interest 
to the principal by bolding that ib was 
intended nob only to negative any liability 
on bhe part of the mortgagor to pay interest 
as ib fell due, bub also to prevent redemption 
without payment of the interest. There is 
no provision for annual rests and oompound 
interest would have to be allowed with 
monthly rests if at all. Seeing that this 
additional six annas is a penal post diem 
rate, I think ib would be going too far to 
infer an agreement to pay compound 
interest from the language of the instru¬ 
ment. 

The A eohedule villages were leased by 
the mortgagee under Exhibit I, whioh was 
of even date with the mortgage-deed 
Exhibit A bub was nob to take efieot until 
the beginning of the next fasli. I agree 
with the Subordinate Judge that tbe 
defendant has not shown that the mort¬ 
gagee did nob get possession until the 
beginning of tbe fasli and that he has no 
claim on that head. The mortgagor how¬ 
ever did not pay the rent reserved by tbe 
mortgage under the lease Exhibit I, and 
two questions arise (1) whether tbe arrears 
of rent and interest thereon are oharged on 
the mortgaged property, and (2) whether 
suoh oharge is enforceable against the 
mortgagor's assignee in a suit brought by 
suoh assignee for redemption. There is do 
express oharge in Exhibit A, and there has 
boon considerable diBoussion as to tbe 
meaning of the Telugu words in Exhibit I 
on which the 1st defendant relies as im- 
posing a oharge. 

It is common ground that the arrears of 
rent are oharged on the produoe and fruits 
of the villages included in the lease whioh 
are the identical villages in sohedule A of 
themortgage and that bhey are also oharged 
“t?;" lands of the mortgagor lessee 
not inoluded in sohedule A. The contest 
is, as to whether the words mean that 
arrears are charged on the income of the 
villages leased and on the other properties 

“ 0r *? agor ,e9BM well as the 
villages leased or whether they are oharged 

on the other lands of the mortgagor 
lessee exclusive 0 f the villages leased. 
| Plfca °A ! he “■■“ion* arguments of 
Adv0oate General for the 
cplaintiff it seems to me most unlikely that 



186 Madras ramarayanimgar v. Krishna yachendra (Wallis, C.J.) 1921 


bhi8 sum against the assignees of the equity 
of redemption of other properties ineluded 
in the mortgage when they sought to 
redeem those properties. The mortgagee 
had inourred the loss by paying the 
Malikhana in full when he was not bound 
to do so, and there was no reason for 
oharging this loss against the assignee of 
the equity of redemption. I think that 
the observations in some of the oases of 
their Lordships about applying this 
dootrine to assignees, whioh were referred 
to by my learned brother, related to the 
consolidation of mortgages as abolished in 
the absence of a oontract to the contrary. 
The rule did not arise under Vint v. 
Padgett (3) as is pointed out in that case. 

This question whether the mortgagee is 
entitled to resist redemption unless be is 
paid these arrears, which are oharged by 
Exhibit I not only on the properties mort¬ 
gaged by Exhibit A but also on the other 
properties of the mortgagor, has been argu¬ 
ed with reference to the provisions of sec¬ 
tions 61 and 62 of the Transfer of Property 
Act. Section 61 reproduces without material 
alteration section 17 of the Conveyanoing 
Aot, 1881, which is described in the margi¬ 
nal note as " restriction on consolidation of 
mortgages.” Under thedootrineofoonsolida- 
tion the mortgagee was entitled to insist 
against the mortgagor and the assignees of 
the equity of redemption that they should 
not be allowed to redeem the properties 
mortgaged under one mortgage without at 
the same time redeeming other mortgages 
oreatod by the mortgagor in favour of the 
mortgagee or his assignors or whioh had 
beoome vested in them sub]eob to this that, 
where redemption was sought by assignees 
of the equity of redemption, the other 
mortgages must have vested inthe assignee 
at the date of suoh assignment. Jennings v. 
Jordan (1); Pledge v. White (4). The sec¬ 
tion provided that a mortgagor seeking to 
redeem any mortgage shall be entitled to do 
so without paying any money due under 
any separate mortgage made by him ‘ on 
property other than that oomprieed in the 
mortgage whioh be seeks to redeem.” It 
abolished, in the absenoe of a oontract to 
the contrary, the consolidation of distinct 
mortgages on separate properties, and is 
often spoken of as having abolished the 
consolidation of mortgages, as in Key and 

(8) ( 18 t 8 ) 2 De. G. & J. 611, 

(4) (1896) A.0 167 = 65 L,J. Oh. 449-74 L.T. 

323 = 44 W.B. 689. 


Elphinstone's Precedents in Conveyanoing 
Volume 2, page 60, 5th Edition. The mort¬ 
gagee’s right to insist as against the mort¬ 
gagor and the assignees of the equity of 
redemption that the other mortgages 
on the properties actually sought to be 
redeemed should be discharged, whether or 
not suoh mortgages comprised other pro¬ 
perties as well, was probably regarded as a 
case of tacking rather than of consolidation. 

The reconveyance, whioh in England is 
an inoident of redemption, ould soaroely 
be olaimed so long as tbe property was 
subjeot to any mortgage in favour of the 
mortgagee against whom redemption was 
sought and his right to insist on the pro¬ 
perty sought to be redeemed being fully 
oleared appears to be preserved by sec¬ 
tion 17 of the Conveyanoing Aot. This was 
the view of tbe seotion taken by Mr. Justioe 
Wright in Salmon In re: the Trustee, 
ex parte (5). Though all the incidents of 
mortgages in England and in India are not 
the same, there is some difficulty in the 
way of holding that the Indian Legislature, 
when reproducing seotion 17 in seotion 61 
of the Transfer of Property Aot, intended 
it to have different operation in India. 
The marginal note to seotion 61 whioh is 
" right to redeem one of two properties 
separately mortgaged ” shows that the 
right of separate redemption does not 
arise under the seotion when, as here, the 
property sought to be redeemed is also 
included in another mortgage. Assuming, 
this to be so, the question is whether in 
India the mortgagor, or his assignee, should 
be allowed to redeem one mortgage without 
paying off the other mortgage whioh 
comprises the same properties and other 
properties as well. In Ganga Bai v. 
Kirturath Eai (6). Stanley, C.J., was of 
opinion that he might, but the deoision in 
Salmon, In re : the Trustee, Ex parte (5) 
was not oited before him. There are also 
observations in Tajjo Bibi v. Bhagwan 
Prasad (7) whioh question whether any 
right of consolidation at all is reoognised 
in seotion 61. I do not oonsider it neoes- 
sary to deoide this question because in 
that case, whioh was followed in Khuda 
Baksh v. Alim-un-Nissa (8), it was deoided 


6 ) (1903) 1 K.B, 147 = 87L.T. 654=61 W.R. 288 
— !0 Maoaon 29—72 L J.K B. 126. 

6 ) (1911) 33 All. 393 = 9 I.O. 319 = 8 A.L.J. 168. 

7) (1894) 16 All. 295-1894 A.W.N.93. 

8 ) (1905) 27 All. 313-1904 A, W. N. 273 = J- 

A.L.J. 716. 
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that, where it is sougbb to redeem a 
usufructuary mortgage on properties whioh 
are also subject to a simple mortgage, the 
mortgagor has an express statutory right 
under seotion 62 ( b ) of the Transfer of 
Property Act to recover possession of the 
mortgaged properties without paying off 
the simple mortgage. 

The faotthat the property usufruotuarily 
mortgaged ie also the subject of a simple 
mortgage apparently in the opinion of the 
legislature, affords no reason why the 
mortgagee should be entitled to retain 
possession if the mortgagor is in a position 
to discharge the usufruotuary mortgage 
and I think that to this extent we should 
follow the decisions in Tajo Bibi v. 
Bhagwan Prasad (7), and Ehuda Baksh v. 
Alim-un-Nissa (8). Exhibit A no doubt is 
nob a simple usufruotuary mortgage, as it 
oontains certain provisions as to interest, 
and also a oovenaDt to pay, bub that affords 
no reason why possession should nob be 
given without insisting on the redemp¬ 
tion of the simple mortgage oreatod by 
Exbibib I. 

Mr. Venkatarama Iyer further oontended 
for the appellants that the mortgage 
Exhibit A and the lease Exhibit I contain¬ 
ing the oharge for arrears, whioh were 
exeouted on the same day, really form one 
transaobion, and referred to the reoenb 
deoision of the Privy Oounoil in Abdulla 
Khan v. Baksharat Hussain (9) where a 
mortgage and a lease were treated as one 
transaction, and oontended that the decision 
in the Allahabad Court in Khuda Baksh v. 
Alim-un-Ntssa (8) must be treated as over¬ 
ruled in so far as it.treated the mortgage and 
the lease imposing a oharge for arrears of 
rent as separate transactions. If this be so, 
he oontended that the arrears form part of 
the principal due under the anoma- 
lous mortgage oreated by Exhibit A 
and Exhibit I taken together, and that 
redemption ought not to be allowed 
until the whole principal is paid. Assu- 
ming however that Exhibit A and 
Exhibit I formed part of the same 
transaobion, it was a transaction by whioh 
the suit properties were nsufruotuarily 
mortgaged for the prinoipal debt under Ex¬ 
hibit A and were further made the subjeot 
of a aimpte mortgage for the arrears of rent 
with interest at 10 annas per cent. The 


(9) 787-40 I.A. 81 


mortgagee’s enjoyment of the usufruct was 
in lieu of part of the interest on the 
prinoipal due under Exhibit A, and had no 
reference to the simple mortgage oreated 
by Exbibib I for arrears of rent and the 
interest thereon. 

In these oiroumstanoes I have come to 
the oonolusion, though not without some 
hesitation, that effect ought to be given to 
the principle recognised in seotion 62(6) of 
the Transfer of Property Aot, and that . 
the plaintiff ought to the allowed to recover 
possession of the property usufruotuarily 
mortgaged under Exhibit A without dis¬ 
charging the simple mortgage oreated by 
Exhibit I. The olaims regarding the 
misdesoription of a village, the faot that 
one of the villages was allowed to be 
sold for arrears of revenue, and the 
alleged fraudulent compromise of the litiga¬ 
tion as to setting aside the sale of the 
villages in sobedule B are all olaims for 
breaoh of contrnob sounding in damages. 
Such damages are not oharged upon the 
mortgaged property, and the appellant in 
my opinion has failed to show why the 
assignee of the equity of redemption should 
be required to pay bim as a oondibion of 
redemption. I oonour with the order 
proposed by my learned brother, 
Sashagiri Aiyar, J.—[His Lordship 
stated faots as set out in the judgment of 
Wallis, O.J, and continued]. 

The first question in the appeal is whether 
the learned Subordinate Judge was right 
in splitting up Exhibit A into three separate 
mortgages. I agree with the learned vakil 
for the appellant that the prooess adopted 
by the Subordinate Judge is against the 
plain language of the document. After set¬ 
ting out the items of consideration, the 
dooument provides 

"It is agreed that interest on this at the ratr o 
M. 0—10—0 per cent, pec mensem be giveD, Fo\ 
thn we have mortgaged the properties in thi 
eohedule herewith attached.” 

A little lower down it is stated : 

" We agree that these mortgaged properties dc 
stand eeoanty for the entire amount o/ this deed.' 

Again after referring to the possibility oi 
the auotion in respeob of the 23 village* 
being oonfirmed, tbe dooumenh continues 

thla mortgage dooument ie exeouted attei 
making yon believe that, in oaae, we aot contrary 
a,0rMB d oon<i ition, onr entire estate inelud 
mortgaged properties andall the moveabli 
and immoveable propartiei shall stand eeourity.* 

As against these provisions, the learner 
Advooabe General who appeared for thi 
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plaintiff drew our attention to another 
olause whioh says: 

“ When these four villages are adjudged in our 
favour either in the appeal in the High Oourt or 
in the Privy Ojuuoil, we shall give them also to 
you for mortgage for the money of the auotion 
sale along wiih the villages mentioned in 8ohe- 
dule B herein.” 

The contention was, there was an 
intention to create a separate mortgage 
in respect of the B Sohedule properties. 
I do not think that this implication 
follows from the language used. It is 
clear that this clause contemplated a 
further advanoe in exoess of the 11 lakhs 
already seoured and contemplated the ex¬ 
ecution of a new deed of mortgage which 
would be supplemental to Exhibit A. The 
faot that the four villages should be a sort 
of annexe to the B sohedule properties is 
not a reason for holding that there was a 
distinotand separate mortgage on the said 
B sohedule properties alone. It seems to 
me, having regard to the provisions to 
whioh I have referred, that the mortgage 
must be taken to have been indivisible, and 
that whatever monies went into the hands 
of the mortgagor were ohargeable upon the 
properties whioh the mortgagee took 
possession of. In this view, it beoomes 
neoessary to ascertain the aotual sum the 
mortgagor appropriated out of the money 
paid to pay off the deoreeson the B sohedule 
properties. As I said before, the mortgagee 
paid into Oourt Ks. 1,93.617 0 0 The 
amount realised by the saleof the 23 villages 
in court auotion was Rs. 1,81,419-10 0 
(Vide Exhibit H-2j. But although 
this was the amount that the purobasers 
paid into oourt it is not dear whether the 
whole of it was drawn out by the mort¬ 
gagee. The amount that he paid in was 
received by the decree-holder. Exhibits 
H-4, H-5 and H-6 show that a oheque for 
Ks. 1.80.412-10 0 was given to him on the 
24th of April 1912. The rooords do not 
show what beoame of the balance. It was 
suggested that the balanoe might have 
been drawn by the mortgagee earlier. 
The other side disputed this suggestion. 
Therefore there must be a finding by the 
lower oourt regarding the amount paid to 
the Rajah of Tuni from out of the sale 
amounts deposited in court. In my 
opinion, to the extent of the difference 
between the sum paid by him and the sum 
drawn out by him he was entitled to a 
charge upon the A sohedule properties, and 


to that benefit the 1st defendant is entitled. 
This disposes of the first contention. 

The next question relates to a sum of 
Rs. 5,572-14-8. The olaim in respeot of 
this amount was thus stated in this Court. 
The dooument stated that possession was 
given to the mortgagee on the date of its 
execution. The mortgagor exeouted a 
lease deed to the mortgagee on the same 
date whioh provided for payment of rent 
from the beginning of the next fasli. As 
Exhibit A was on the 13th of Maroh 1909, 
and as the fasli would commence only on 
the 1st of July 1909, it was argued that the 
mortgagee ought to have been paid inter¬ 
est or rent for the intervening period 
and for that interest or rent the plain¬ 
tiff is responsible. There is no evi¬ 
dence that the mortgagor realised the 
amount and not the mortgagee during 
the intervening period. In the written 
statement there is not a word about the 
mortgagee not having received the rent. 
In the sohedule to the written statement 
this item is referred to as having been 
oredited“as per terms of the dooument 
towards the amount due to the mortgagee 
for fasli 1318." That is to say, the 
defendant’s case was that it was reoeived 
by the mortgagor and he was aooountable 
for it. The Subordinate Judge has very 
fully dealt with the ohange of oase sought 
to be made in paragraphs 27 and 28 of his 
judgment and I entirely agree with him 
that this olaim is unsustainable. 

The next olaim relates to the sum of 
Rs. 12,000 being tbe amount spent for 
stamp and registration of Exhibit A. The 
Subordinate Judge has allowed only a pro- 
portionate’amount. The learned Aivooate 
General rightly conceded that the plaintiff 
is bound to pay the whole of it. 

The next item relates to a sum of 
Rs. 46,925-5-6. This amount represents 
the difference between what was paid by 
the Rajah of Tuni for satisfying the olaim 
of Rajah Venugopal and the sum of two 
lakhs and fifty thousand Rupees agreed to 
be advanoed in respeot of the B sohedule 
properties. It was conoeded that the 
Rajah of Tuni never paid this amount. In 
sohedule A to the written statement the 
sum is entered in this away amount left 
in deposit with the mortgagee by the 
mortgagor for the mortgagor’s other 
expenses ’’. If the amount was never paid 
by the mortgagee to the mortgagor 
pritna facie it looks strange that the mort- 
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gagee's assignee should olaim tbab amount 
as payable to him. However in this Oourb 
ib was stated that this sum was lying idle 
in the hands of the mortgagee on the 
expectation that ib may be called in by 
the mortgagor at any time and thab there¬ 
fore the mortgagor should indemnify the 
mortgagee for the Iobs of interest whioh he 
had sustained. There is no traoe of Buoh 
a olaim in the pleadings, in the issues, or 
in the judgment of the lower court. The 
Subordinate Judge has rejeoted ib as 
wholly unsustainable and I entirely agree 
with him. This disposes of all the claims 
in sohedule A to the 1st defendant’s 
written statement. 

Now I shall deal with the claims put 
forth in schedule B to the written 
statement. One item may be disposed 
of in a few words. It is the last item. 
A sum of Bs. 5,000 is claimed as the 
costs inourred by the mortgagee in con¬ 
testing the appeal whioh was presented to 
the High Court against the order of the 
lower court setting aside the sales of the 23 
villages comprised iD the B sohedule. In 
Exhibit A there is this clause: “ Whatever 
disputes may arise with reference to the 
rights of the estate, we shall ourselves 
bear the oharges thab may be incurred 
therefor and if ib happens thab you spent 
thab amount, we shall pay you the same 
with interest at the rate of Ra. 0-10 0 per 
oent. per mensem on the seourity of these 
properties". That is a clear provision that 
if the mortgagee should incur expenses in 
securing his rights under the mortgage, 
the mortgagor should pay him that 
amount, and that he should oharge it on 
the properties mortgaged. However, the 
question whether any money was spent 
by the mortgagee or his transferee in the 
litigation has nob been enquired into. 
There muefc be a finding on the question 
whether any, and if so, what amount was 
spent by the 1st defendant or his assignor 
in the litigation relating to the B schedule 
properties. 


I shall next deal with the queati! 
whether the plaintiff iB bound to pay t 
Bb- 13,000 mentioned in soh 
dule B. This olaim was put forward und 
fine following oiroumstances. In sohedule 
to Exhibit A among the jiroyati lands t: 
village of Muobivoyi is included. Ife w 
conceded that thja was not * jiroyati v 

J 5 *® tillage. The case t 
the let defendant is that by the inolugi. 


of Muohivoyi among the jiroyati villages 
he and his transferor bad suffered damages 
to the extent of Bs. 13,000 and that 
amount must be made good by the plaintiff. 
Before the Subordinate Judge a number of 
defenoes founded on facts and on law were 
put forward with great insistence ; on the 
faots be came to the conclusion that the 
story of the 1st defendaDb should nob be 
accepted. I do nob think it neoeseary to 
examine the grounds on which this opinion 
was based, because in my opinion, the 
question can be disposed of on a point of 
law. Granted thab the 1st defendant was 
damnified by this wrong description of 
the village, the olaim arising therefrom is 
not recoverable as against the purchaser 
of thee quity of redemption. The deoi- , 
sion of the Judicial Committee in Bhora 
Thakur Dasa v. Collector of Aligharh (2) 
seems to be conclusive on the question. 
In that oase the point was whether the 
enhanosd revenue paid by the mortgagee 
in possession could be recovered against 
the purchaser of the equity of redemption. 
Their Lordships say in page 619 : " In the 
present suit it is not the mortgagor who is 
Becking to redeem the property and ib 
seems to their Lordships that any equity 
that might have been invoked against him 
does nob arise against the plaintiffs.” The 
arguments of counsel on both sides related 
speoifioally to the question whether the 
assignee is liable, and the portion of the 
judgment I have extracted dealt with that 
argumenb. 

The oase before the Board related to the 
right whioh the mortgagee in possession 
had under seotion65, clause (c). The same 
principle is applicabletorights arising under 
clause (a) of the section. There are other 
authorities bearing upon the same question, 
namely Subbiahv. Rami Reddi (10', Srini* 
vasachari v. Gnana Prakasa Mudaliar (11), 
Ibrahim Sahib v. Arumugathayi (12)! 
In Foa's Landlord and Tenant the same 
rule is enunciated. Reliance was plaoed on 
behalf of the appellant on Ramakrishnama 
Chetty v. Fuuvaft Chengu Iyer (13), j n 
whioh ib was stated that an assignee of 
the mortgagor is liable to all the oharges 
which the mortgagor himself was bound to 
pay. It seemB to me tha t this proposition 

(10) (1916) 89 Mad. 959 -SO M.L.J, 381-38 I fl 
826— (1916) 1 M.W.N. 389 3 

U1FU907) 80 Mad. 67* <• 

(12M19W) 90 M*d. 18—16 I V Q. 8??. 

(W (19M) 27 M.L.J, 491—83 1,0, 331, 
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has been too broadly stated. There is no 
referenoe to 32 All. in that oase at all. 

Therefore, in my opinion, the Subor¬ 
dinate Judge is right iD holding that 
whatever may be the 1st defendant’s rights 
in this matter against the Rajah of 
Kalahasti he is not entitled to enforoe them 
against the plaintiff. The same observations 
apply mutatis mutandis to the olaim of four 
thousand rupees alleged to be due in oon- 
sequenoe of the mortgagor having allowed 
the assessment on the village of Velanpudi 
to fall into arrears. A further olaim of 
Rs. 50,000 said to be due “ on aooount of 
the mortgagor compromising with the 
purohasers confirming the sale of 22 
villages of B sohedule", stands on the same 
footing. If this olaim is well-founded to 
any extent it oan be enforoed only against 
the mortgagor and is not claimable against 
the plaintiff for the reasons already given. 

Another olaim was for interest at the 
enhanoed rate of one per cent. The docu¬ 
ment provides for repayment within four 
years and grants a further period of two 
years by way of indulgence. Then oomes 
a olause whioh provides: " And it is agreed 
that if on the said date we do not pay in 
one lump sum the entire amount as per the 
terms of the dooument, we do pay interest 
on the entire amount that may be found 
due to you till then as per the terms of 
the dooument at the rate of Re. 1-0-0 per 
oent per mensem oaloulated from then 
until payment of the whole amount to 
you.” It was contended for the appellant 
that the enhanoed interest commenced 
from the end of the fourth year and not 
from the end of the sixth year. After 
having had the vernacular dooument read 
to me and having regard to the oontexb I 
feel no hesitation in holding that the 
enhanoed interest was to oommenoe at the 
end of the sixth year and not at the end of 
the fourth year. Therefore that olaim goes. 

Then it was argued that the 1st defend¬ 
ant i 9 entitled to oompound interest from 
the end of the sixth year upon the additional 
interest of six annas. I am unable to 
agree with this contention either. The 
language of the dooument is that this 
additional interest of six annas should be 
added to the principal. No doubt it was 
open to the draftsman to have inserted a 
clause that if it was not paid regularly it 
shall bear interest. But that it is not the 
language of the dooument. I see uo reason 
for spelling out a provision for oompound 


interest unless there is an express stipula¬ 
tion therefor. There is no provision so far 
as I am aware for the payment of interest 
annually, and consequently you cannot say 
from what period interest upon interest is 
to be calculated; and again there is no 
provision as regards the rate of the oom¬ 
pound interest. It was argued before us 
that this rate must be one per oent. because 
after the end of the sixth year the olause 
relating to enhanoed interest was expected 
to oome into operation. That again is a 
matter for speculation. In my opinion the 
Subordinate Judge was justified in saying 
that unless there is an express stipulation 
for oompound interest, the Courts are not at 
liberty to read into a document conditions 
in that behalf not only a9 regards the period 
of rests but also as regards the rate of 
interest. 

Now I oome to the claim whioh I have 
purposely refrained for consideration to 
the end, beoause it raises very many diffi¬ 
cult questions. This olaim is said to arise 
thus. On the dateof Exhibit A the mortgagor 
took a lease of the A schedule properties 
under Exhibit I. The annual rent stipula¬ 
ted was Rs. 18,750 payable by instalments. 
There is a provision for interest if instal¬ 
ments were not regularly paid. Then 
oomes the olause in dispute. The question 
is whether this olause makes only the 
inoome of the A sohedule properties security 
for the amount of rent or whether it makes 
the oorpus also security. The Subordinate 
Judge has held that only the inoome was 
oharged. The Benoh Clerk of this Court was 
of the same opinion. The Chief Interpreter 
praotioally agreed with the Benoh Clerk. I 
requested two leading Telugu vakils to give 
their translation of the olause. They do 
not quite agree among themselves; but 
they praotioally differ from the interpreta¬ 
tion placed by the Bench Clerk. I am not 
myself unfamiliar with the language, but 
as I felt that I should not take upon myself 
the responsibility of giving the translation, 
I tried my best to get some authoritative 
interpretation of the olause. I must 
oonfess that I am no better now than I 
was at the outset. Everything depends 
upon the meaning to be attaohed to the 
word ‘ gaka” in the olause. In the 
dictionary it istranslated into besides ’ and 
’exoept.’ Asthe learned Chief Justioe humo¬ 
rously remarked in the course of tbs 
argument one meaning would have the 
effeot of inoluding the mortgaged properties 
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and the other that of excluding the 
same. 

Very learned arguments were advanced 
on both side9 on the oonstruotion of this 
clause. I prefer not to express any opinion 
finally as in the view I am taking its inter¬ 
pretation is not neoessary for the disposal of 
the case. I have purposely refrained from 
indicating my view as the question may 
again oome up in some form or other and 
I would be hampering the Judge who may 
have to hear suoh a oase by indicating my 
opinion. I shall, for tbe present, assume 
that a charge is oreated by Exhibit A upon 
the corpus of the A schedule properties 
and prooeed to deal with tbe oase on that 
footing. The offeot of this assumption is 
that there are two mortgages one under 
Exhibit A and tbe other under Exhibit I. 
It is common ground that the rent agreed 
to be paid under Exhibit I was not paid. 
For a portion of it a deoree has been 
obtained and the other portion is outstand¬ 
ing. The question iB whether the 1st 
defendant oan compel the plaintiff to pay 
this deoree amount and the balance of 
amount outstanding before redeeming the 
A sohedule properties. One minor conten¬ 
tion was raised by the learned Advocate- 
General in respect of the deoree amount. 
He contended that as the 1st defendant’s 
transferor had chosen to take a personal 
deoree he must be deemed to have waived 
his right to charge the same upon the 
property. I do not think that this conten¬ 
tion is well-founded. Under Order 34, 
rule 14, notwithstanding a deoree may be 
obtained, it is open to a mortgagee 
to claim a charge in respeot of it by a 
separate suit, and I think that that right 
he oan exeroise by compelling the mortgagor 
to pay it before redemption. One other 
question which was argued at some 
length need not be oonsidered very minute¬ 
ly. That question was whebher Exhibits 
A and I form one transaction. It is a 
mixed question of faot and law. In the 
dooument Exhibit A it is stated : “ so that 
henceforth, you yourself may as you 
please effect Amrakam and all other things.” 
Thus it was left to the option of the 
mortgagee to grant a lease of the property 
”. whomsoever be pleased. As was 

r 0tlb by fcba Jadioial Committee in 
Khan v. Baskarat Hussain (9) 

Ssrhlilffc a » a bad been Provided for in 

fchara would bano nation 
•«* accountability as between the mortgagor 


and the mortgagee. The same view was 
taken by the Board in Pratah Bahadur 
Singh v. Gajadhar Bakhsh Singh (14). In 
Ehuda Bakhsh v. Altmi-un nissa (8) where 
the rent was made a oharge upon tbe 
property, it was held that the mortgagee 
cannot compel the mortgagor to pay it 
before redeeming the property. 

In the cases quoted on the other side, 
the Courts construed the dooument before 
them as simple mortgages. Vide Madhwa 
Stddanta Onahini Nidhi v. Venkata - 
ramanujalu (15), Juggeeiuandas Kikasha v. 
RamdassBrijbukkandass( 16), T. Vasudevan 
Atisseriped v. Konurupettamanna (17). It 
may be open to argument whether 
those documents should not have been 
regarded as usufruotuary mortgages. But 
tbe decisions were based upon the view that 
they were simple mortgages. Therefore 
thoseoase3 do not help the appellant at all. 
As regards Altaf Ali Khan v. Lalta 
Prasad (18) it is enough to say that in all the 
subsequentoasesiD that Court this deoision 
was regarded as having turned upon the 
particular faots of tbe oase. Therefore we 
sbart with this proposition that not¬ 
withstanding the mortgagor is himself the 
lessee it is not a neoessary presumption 
that the lease is a part of the transaction 
of mortgage. Consequently ordinarily do 
question of the payment of the lease 
amount would arise before redeeming tbe 
mortgage. But in this oase the question is 
oomplioated by the assumption I have 
made that there is a second mortgage upon 
the property oreated by Exhibit I. This 
seoond mortgage must be regarded as a 
Bimple mortgage. The further point to be 
considered is whether Exhibit A oreates a 
usufruotuary mortgage. Beoauee if it is 
suoh a mortgage, then under seotion 62, 
olause (6) of the Transfer of Property Aot 
the mortgagor oan by paying the principal 
money alone redeem it. There are two 
olauses in the dooument wbiob require 
attention before pronouncing an opinion 
upon its nature. The firsb is where a 
provision is made for the payment of the 
mortgage amount wibhin six vears. I do 

p‘ n ^ L . th i 8 proviaion >8 inoonsiatent 
with Exhibit A being regarded asausufruo- 


~--- m 




(P.O.). 

(16) (1903) 36 Mad. 662. 

16} (1841) 9 M.I.A. 487-fi W.R. 10 (P 0) 1 
17) (1916) 2 L.W. 888-80 I 0 818 
(18) (1897) 19 All. 496-1897 A^N, 198. 
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I tuary mortgage. Under the definition 
I clause in seotion 58, sub-clause Id) where 
the mortgagor delivers possession and 
authorises the mortgagee to retain suoh 
possession until payment of the mortgage 
money the mortgage will be regarded 
as usufructuary. If we turn to sec¬ 
tion 62, olause (b), we find it contemplates 
a term being prescribed for the payment of 
the mortgage-money. As was pointed out 
in the course of the argument, the fixing of 
the term is not necessarily synonymous 
with covenanting to pay at a particular time. 
If we turn to the history of the legislation, 
it is clear that section 58, olause 'd) 
is modelled upon what is known as a 
Welsh mortgage, In a Welsh mortgage 
fSee Fisher on Mortgages, seotion 10 to 12) 
there is a conveyance to the creditor and 
there is a provision for the enjoyment of 
rents and profits by the mortgagee either 
until payment of interest and principal or 
m lieu of interest. That is exactly wbab 
the Indian Legislature has provided for in 
the Transfer of Property Act, and as I 
understand the document to have provided 
only for the payment of principal and in¬ 
terest within a particular time, there is no 
oovenant for payment by this olause. The 
dooument in all its essentials, is a usufruct¬ 
uary mortgage. The word Vaddiboghyam 
is almost conclusive as to what the parties 
intended. The same oannot so easily be 
said of another olause That is in these 
terms: 

“ And ourselves, our heirs, and our represen¬ 
tatives, do stand liable along with the security of 
these mortgaged properties, and other properties 
aod shall d'Bohatge the amount of this docu¬ 
ment fully as per all the terms contained in this 
dooument.’’ 

Does this clause provide for a covenant 
to repay ? In Coote on Mortgages, Volume 
1, page 120, the usual form of a covenant 
to repay is given thus : 

"That in consideration of the sum advanced by 
the mortgagee or mortgagees, the receipt of wbioh 
is acknowledged, the mortgagor covenants with 
him or them for payment of the prinoipal on a 
fixed day with interest in tbs meantime.” 

In the document in question there are 
no doubt words whioh say 

“ Wo shall discharge the amount cl ibis doou¬ 
ment folly as per all the terms oootained in the 
dooument.” 

Whether that is only the explanation of 
the seourity clause or whether it should be 
construed as an independent oovenant to 
pay is a matter of some doubt. On the whole 


I am inolined to the view that this is a 
usufruotuary mortgage. In the pleadings 
it has throughout been assumed that this 
is a usufruotuary mortgage, and no question 
was raised in the Court below that it should 
not be so regarded. Tne words Vaddibho- 
gyam are very strong and indioate that the 
parties intended to exeoate such a mortgage. 

Even granting that this clause should be 
oonstrued as a oovenant to repay, I am 
not satisfied that the dooument as a whole 
should not be regarded as a usufruotuary 
mortgage. Id Fisher on Mortgages in 
dealing with Welsh mortgages the law is 
thus stated in paragraph 12, 

11 Although in an ordinary Welsh mortgage, there 
is usually no ooveuaot for payment, yet the exis¬ 
tence of an express covenant to psy the principal 
and interest on demand is not inooosietent with a 
provision that the mortgagee eh^ll hold until 
payment, not does it aflset suoh a provision so as 
to lead to forfeiture or to let in toreolosure.” 

Therefore the exisfceDoe of a olause like 
the one we find in Exhibit K is not incon¬ 
sistent with the whole document being 
regarded a9 a usufructuary mortgage. 
That would have been the oonstruotion 
placed upon a Welsh mortgage, and I fail 
to see why the same should not apply to a 
usufruotuary mortgage. After all what 
we have to see is whether the essential 
provisions of a document are suoh as to 
constitute it a deed of usufruotuary mort¬ 
gage. A penal olause should nob be 
oonstrued as affeoting the maiu character 
of the dooument. 

The large number of oases quoted to 
show that where there is a covenant to 
repay in a usufruotuary mortgage the docu¬ 
ment should be oonstrued as an anamolous 
mortgage, do not muob help the solution 
of the problem. In those oases the question 
was whether a suit for sale would lie at 
the instanoe of usufruotuary mortgagee. 
The learned Judges in almost every one of 
them held that the oovenant for payment 
enabled the mortgagee to sue for sale. 
They were not considering the question 
whether this olause would destroy the 
essential nature of the document. I do 
Dot therefore, refer to these decisions. 

Granting for a moment that Exhibit A 
should be regarded as anamolous mortgage, 
the further question is whether the plain¬ 
tiff should be compelled to consolidate the 
amounts due under it and under Exhibit 
I. The right of redemption is given by 
seotions 60, 61 and 62 of the Transfer of 
Property Aob. Seotion 60 enables the mort- 
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gagor on payment or tender, at bbe proper 
time and place, of tbe mortgage money, to 
require the mortgagee to deliver tbe mort- 
gage-deed and to deliver possession of the 
mortgaged property. This seotion has been 
construed to mean that there should be no 
fractional redemption. But where the 
amount due on a particular mortgage is 
either tendered or paid the mortgagor's 
right to demand possession of the property 
is clear. Seotion 61 as I read it secures a 
further right to tbe mortgagor. What it 
says is that a mortgagor should not be 
compelled in seeking to redeem one mort¬ 
gage to pay money due upon another mort¬ 
gage. Notwithstanding the contention of 
the learned Advooate-General I am pre¬ 
pared to hold that converse is implied in 
seotion 61, If it is not a mortgage on pro¬ 
perty other than that comprised in the 
mortgage a mortgagee may ask that the 
money doe to him upon tbe same property 
in respect of another mortgage should also 
be paid to him. Apparently this rule applies 
only to oases of mortgages of the same des¬ 
cription. It was held in Tajjo Bibi v. Bhag- 
tvan Prasad (7), by Sir John Edge, O.J., 
and Burkitt, J, that a mortgagee has no 
right to compel a mortgagor to consolidate 
a usufruotuary and a simple mortgage. 
Even if Exhibit A is regarded as an 
anamoloua mortgage, and Exhibit I a simple 
mortgage, the principle of that deoision 
would apply. 

Upon that; question ae to what meaning 
should be attaohed to the word * on pro¬ 
perty other than that comprised in the 
mortgage I think ibnnneoesaary to express 
»ny opinion. I am inolined to think that 

tonrnvi5 88 f° f 0mi88i ° L n by tbe Ie 8*siafcure 

So provide for oases where tbe whole or a 

Vll 0n ^ 0m ° rtga60d *> ro P° r liy comprised 
m the first mortgage is added to in the 

second mortgage. The deoision in Gang a 

barnl'd « £ a< (6) relied oa by the 

fanfa d f AdV0 ? at6 ’ GeDerBl 800nQ8 °Q the 

Second 00n ‘ emplafca 00888 where the 

SSL ,“ 0 . r ga i 6 00m P riaed Property 
molnded in the first mortgage. Bat thorn 

is no dear jadi°ial pronouncement on the 

" a thera, r 1 ‘ m —A 

hand * Dy apthor, ty. On the other 
some heai? ? 10n , ° f c, Wrigbfc * *• 8 ‘*ted with 
The Trusteed ° Sa [ mon m re ■ Bxparte 
6 8nBg0StS * diffwea t oonolu- 

mo S r e tgige n 8 62 80 k , , ely w j th Prafruotq« y 

g “ g68, If section 61 appUe8 ^ 
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further question would be whether 
when the equity of redemption in both 
the mortgages, has passed to a third party, 
he oan be oompeiled to redeem both tbe 
mortgages. In England it was held in 
Vint v. Padget (3) that where the equity 
of redemption has passed to a stranger, he 
is bound by tbe same equities as the mort¬ 
gagor. This deoision was followed in some 
later oases. However, very soon eminent 
Judges began to doubt the soundness of 
the rule established in that oase. Lord 
Watson in Jennings v. Jordan (1) says 

“Tbe dootrine appears to me to have ite root in 
equity. It A has separately mortgaged two estates 
to B, it eeems to bo just and reasonable that a 
Oourt ot equity should deoline to aid A in redeem¬ 
ing one ol these estates, exoept upon condition of 
hie paying to B. the other mortgage-debt whioh 
might be lneiffioiently eeoured. Bot the equitable 
oharaoter ol tbe considerations which have led to 
the growth and the development of the doctrine, 
ae against purchasers of tbe mortgagor’s equity of 
redemption, is by no means bo apparent.” 

In Menter v. Carr (19) Lindley, L. J. 
stated that the rule subjecting tbe assignee 
of the equity to tbe same limitation as the 
mortgagor is a harsh one and should not 
be extended by analogy. In Pledge v. , 
Carr (20) Lord Hersohell stated, “we cannot 
overrule Vtnt v. Padget (31 for that was the 
deoision of a Oourt oo-ordinate in juris¬ 
diction with ourselves.”. The matter was 
taken to tbe Houbo of Lords in Pledge v. 
White (4). There oan be no doubt from 
the judgment of the learned Lords that 
they did not regard the deoision in Vint v. 

tFL 1 , 3) l 08 l^^able on prinoiple. 
L/ord Halsbury the Chancellor said 

“ U8 ‘ “on'esa I lament the oonoluslon to 

2K£ J T h ", b88 “ ,ound neoeesary to oome. 

“t wtf ia fon e „?rf 8tfi0 ‘P tlno 'Pl° upon whioh 
it rests iB founded in our law at present and in 

«h£ 1ID8 » W ' Jh •* , * ohnioal system it is better to 
adhere to a pnuoiple when once established, than 
to create a greater conlueion by dissenting from 

Lord Watson stated 

»0 say that I oonour with the reasonhL. SSi lu 4 
oonolusions of my noble and learned friend 

. J <ord t D ? V0 y wbo delivered the leading 
judgment in tbe oase stated 8 

hM been too long considered panof*! ..EES* 

(19) 1894) 3 Ch. 49 8 . 

(20) (1895) 1 Oh. 61-64 T.J nv a _ 



194 Madras ramarayanimqar v. Krishna yaohbndra (Wallis, C.J) 1921 


present time, and it is not so unreasonable as to 
demand a reversal o( it by this House.” 

More reoenbly Mr. Justice Neville abated 
in Sharpe v. Richard (21). 

“I do not think that the oase o( Vint v. Padgei (3) 
has any gjneral appiioation. It stands oo a very 
peculiar tooting. It was upheld in Pledge v 
While (4) but it appears from the judgment of 
Lord Davey that this was only beoause it had 
stood so long that the House o( Lords thought it 
miRht dc harm to reverse it. not beoause they 
approved any principle vvhiob it established.” 

While suoh is the view held in England, 
is there any justification for importing 
suoh a teohnioal rule of law into this 
country. If we examine the oourae of 
development whioh the English and the 
Indian Law has undergoneon this question, 
it would be clear that the principle of 
Vint v. Padget (3) should not be extended 
to India. In England the right of redemp¬ 
tion itself was regarded as an equitable 
right, beoause there was a oonveyanoe to the 
mortgagee whioh vested the property in 
him. Before this legal ownership is dis¬ 
placed, a conveyance is neoessary. Having 
regard to this view of the rights of the 
mortgagor and mortgagee, it was first held 
that a mortgagor may be compelled to 
redeem all the mortgages he had exeouted 
to the same mortgagee whether it be on the 
same or on different properties. 

The oases base this right of the well- 
known principle that be who seeks equity 
must do equity. In one case it was stated 
that a mortgagee bad a right to consolidate 
beoause by allowing the redemption of any 
one mortgage his securities in respect of 
them may be impaired. This principle was 
found to be irreoonoilable with the theory 
that there should be no olog on the equity 
of redemption, Gradually eminent Judges 
lent, to the view that consolidation of 
mortgages on different properties should be 
disoouraged. The legislature stepped in and 
by seotion 17 of the Oonveyanoing Aot 
restricted the right of consolidation to 
mortgages on the same property. Before 
the intervention of the legislature cases like 
thab of Vint v. Padget (3) extended the 
obligation to assignees of the equity of 
redemption. Therefore it was held by the 
House of Lords that the principle of stare 
decisis should be applied to this olass of 
oases. 

Now what do we find in this oountry ? 
Here, the mortgagee is not the legal 

(31) (1909) 1 Oh. 109. 


owner of the property. In the majority 
of oases, there is no oonveyanoe to him. 
The regulations before the Transfer of 
Property Aot did nob reoognize the 
legal ownership of the mortgagee. The 
common law of the country apart from 
legislation, regarded the mortgaged property 
as a bare seourity. The vernaoular expres¬ 
sion denoting mortgages oonnote a pledge 
and no more. Therefore the right of 
redemption is and has been a legal right 
in India. There is no question of 
the mortgagor being required to do 
equity. Consequently it would ordinarily 
be a denial of an undoubted right to oompel 
the mortgagor bo redeem other mortgages. 
Of oourse, if the legislature has so prescrib¬ 
ed, considerations based on presoriptory 
rights oan have no bearing on the subject. 
From what I have stated above, it must be 
dear that whereas in England gradually 
the right of consolidation is being ourtailed, 
as being inconsistent with the theory that 
no olog should be placed on the right of 
redemption, we would be enlarging in this 
oountry the right to consolidate whioh is 
purely the oreature of the legislature. 
Bearing these faots in mind, I find no 
reason for importing the rule of Vint v. 
Padget (3) into India. Seotion 61 only 
speaks of the mortgagor and the mortgagee. 

In my opinion whatever may be the 
rights of the mortgagee to oompel the 
mortgagor to consolidate mortgages upon 
the same property before redemption the 
rule is not applicable against persons who 
are the purchasers of the equity of 
redemption. In the present oase neither 
the mortgagor nor the mortgagee are 
before the Court. In both oases we 
have the transferees. I would therefore 
bold that the 1st defendant oannoo compel 
bhe plaintiff to pay the amount due under 
Ex. I before he is allowed to redeem the 
property comprised in Ex. A. Before we 
finally dispose of this case, there must be 
findings on the two points indicated by me. 
The finding should bo submitted within 2 
months, and 7 days are allowed for objec¬ 
tions. The deoree must also be modified 
by giving to the 1st defendant the whole 
of the Rs. 12,000 spent by his assignor in 

purchasing stamps ebo. 

We think that the appellant is entitled to 
interest at 10 annas per oont. on the amount 
that may be found to be the difference 
between the amount deposited by the 
purchasers and bhe amount withdrawn by 
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the Raja of Tani from 31—1—1911, 
having regard to the general olause 
providing interest on the amount of the 
mortgage and aleo having regard to 
the fact that the B Sohedale properties 
from the usufruot of wbioh the interest 
upon this amount was intended to be 
taken in lieu of interest was taken away 
from the mortgagee. Parties will pay and 
receive proportionate oosts throughout. 
We think that this is a fit oase for sanction¬ 
ing fees for 2 Vakils on both sides. 

[After the findings were returned, the 
Court delivered the following]. 

Judgment:—The question on which 
we called the Subordinate Judge to return 
finding related co the oosts, if any, inourred 
by the 1st defendant in contesting the 
appeal filed in the High Court regarding 
the auotion sale of tne B Sobedule 
properties. The finding is that no oosts 
were inourred in that litigation. That 
concludes the question. It was not open 
to the Subordinate Judge to consider other 
expenses inourred by the 1st defendant in 
other saits. The result is that the sum of 
Rs. 1,007, will be added to the amounb of 
the mortgage already determined with 
interest at 10 annas per cent, per mensem 
from 31—1—1911. The olatm for costs is 
disallowed. Time for the payment of the 
balance, 3 weeks from there-opening of the 
Sub-Court at Cbittoor after vaoation. 


A.I.R., 1881 Madras 186, 

SADA8IVA Aiyab and Spbnobb, jj. 
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Muthappudayan —Plaintiff-Responde 

, ^ 0 ° OD . d Nos. 514 to 560 and 5 

to 564 of 1919 and 817 to 825 of 19] 
deoided on 16bh Oofcober, 1920 from t 

deorees of the Dist. J., Madura 6 

(a) Madras Estates Land Aot, B . 3 (in— a a 
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of implied or express contract liee apoa the 
tenants. 3 Mad. 1163, 10 Mad. 282 and 12 M L J. 
23 Bel. on. [P. 196, C. lj 

A vaguely worded obligation to ohar*e what ie 
called “penal assessment” without mentioning 
the rate of assessment charged ought no* to be 
allowed to be inserted in the patUh. [P. 195. 
C. 2 ] 

(b) Madras Estates Land Act, 8 . 146— Transfer 
bom roistered pattadar to his heir bp operation of 
law — Zimindar is bound to recognise without 
notice 

Though the landlord under 8 . 146 of the Madras 
Estates Land Aot is not bound to recognise a 
transfer by the aot of the ryot or even in execution 
of a Civil Court's decree or by aot of a publio offi¬ 
cer exeroieing statutory powers of sate unless both 
the transferor and transferee give notice co him in 
writing, or the deocee or order of the Civil Court 
establishing the transfer, or the eale certificate of 
a pablio offioerevidencing that transfer is produoed, 
so far as transfer to the heir from the registered 
pattadar, by operation of law, ie oonosmed, there 
is nothing in the Aot which absolves the Zamindac 
from the duty of recognising such a transferee as 
the ryot who holds the land under the landlord in 
suooessioa to the deoaased ryot. [P, 196, C. 2.] 

In Eit . ale3 L * ni *<*, Si. lid and 146 

Defaulter refers only to a registered Pattadar 
or his heir or a parson whom landlord ij bound to 
reoognxse . 

UqI .88 tb« person paying the rent haa been 
reoognieed by the landlord as ryot by the aooep- 
tanoe of muohiiikas from him. he is not (though 
he claims to be a transferee from the registered 
ryot) entitled to bring a suit under 8 . 11 J for 
setting aside altaohmente aa he oanuot be a 

defaulter under the Aot, that is, * parson who 
owes - rent ” and who has made “ default » Th° 

; de,a s ,ter H ° o, j th « w^o 

is the registered pattadar or the heir of the 

BE*? paUadar “ “> B whom Hi 

landholder has become bound to recognise by 

reason of the provisions of 8 . 146. [P. 197 , 0 . l.J 

T R. Venkatarama Sastri—( or Appal- 

J&Qb. 

M. D. Devadoss —for Respondent). 

Sadasiva Aiyar, J. :_One question is 

al1 tbe8a namely, whether 
the defendant company the proprietor of 

he kanoivadi Zamindari ia enbitlad in the 
pattaha issued to its tenants co insert a 
term which makes the tenants liable to pay 
what is 0 ailed in the pattahs " n Qnft i 
assessment " for a second crop raised on 

irriiit? d8 W ‘ th 6 ^ a . heIp of waters from an 
negation source belonging to the Zamin- 

"penal ioo ^ oharge^ha * is^aUed 
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water taken for second orop and attached 
the crops (or the reoovery of that amount 
along with the usual amount oharged as 
wet rate for a single crop. The question 
is whether the oompany is entitled to so 
charge for the second orop. Having regard 
to the decisions in Voythenatha Sastrial 
v. Sami Pandithar, (1) Thayammall v. 
Muthia, <2> and Venkata Rao v. Vaithi- 
linga Udayan (3'. I think the landlord is 
pnma facie entitled to olaim suoh an 
additional rent provided it is not against 
any established custom of the estate or 
express or implied oontraot between the 
parties. 1 think it follows from the 
principles laid down in those oases that the 
burden of proving that there is such an 
established usage or implied or express 
contract lies upon the tenants. There is 
evidenoe in these oases to show that there 
was no such established usage or express or 
implied oontraot till about fasli 1252 as I 
find that the Government when it was in 
management of the Zamindari between 
faslies 1226 and 1252 oharged extra assess¬ 
ment for Kodai crops, in several of those 
faslies. Kodai orop acoording to Nelson’s 
Madura District Manual, (see Glossary at 
the end of the book) means “ extra orop of 
rice raised either before or after the 
principal or kalam." 

Acoording to Winslow's dictionary, 
Eodaibhcgam means " the orop grown in 
the hot season ; the produoe of cultivation 
in the hot season." It is also admitted 
that, for betel and other crops which oan 
be raised only with the use of an extra 
quantity of water, suoh exoess assessment 
has been levied and paid ail along, even 
after Fasli 1252. The learned Distriot 
Judge has approaobed this question of the 
right of the Zumindar from a wrong point 
of view as he says in paragraph 8 of bis 
judgment (in the case against which Second 
Appeal No. 514 of 1919 has been brought) 
as follows : “ As the oustom of levying such 
a rate is not established though there is a 
custom to levy extra for betel etc.. I think I 
must bold that the landlord had not the 
right to enter the clause as to seoond orop 
in the pattab." Thup he throws the burden 
of proving a custom to levy seoond crop 
assessment on the landlord though in the 
previous paragraph (7) the Judge admits 


(1) (1881) 3 Mad. 116. 
(3; (1887) 10 Mad. 381 
(3) (1903) 13 M.L.J. 23. 


that suoh a levy is a reasonable and proper 
demand on the ryots. 

No doubt, if the plaintiff proves that to 
the knowledge of the landlord he has been 
raising second crops on bis W6t land for 
50 or 60 years and has not been oharged 
additional assessment, it may be some 
evidence that a usage has sprang up after¬ 
wards. after about Fasli 1252, by whioh 
suoh extra assessment was Dot to be levied 
for seoond crop though it may be levied for 
b6tel and eto., orops. Even then it would 
not be evideDoe of a very strong obaraoter 
as it is negative evidenoe. But still the 
Court might be entitled to consider ib for 
arriving at its conclusion on the question 
whether suoh a oustom not to oharge has 
been established. But, as I said, the 
Distriot Judge has nob considered the 
evidence in that aspect. He has assumed 
that it was for the defendant to establish 
that a custom to charge seoond orop 
assessment for paddy raised as a seoond 
orop, prevailed. I would therefore remand 
all these oases for a finding on the question 
whether by usage or implied oontraot, the 
landlord is not entitled to oharge extra 
assessment on a seoond oropof paddy raised 
with the Zemindar’s water by the tenant 
on the tenant’s wet holding. 

Then there are 9 suits (out of whioh S. 
A. Nos 817 to 825 have arisen) whioh were 
dismissed by the learned Distriot Judge on 
the ground that the plaintiffs in those suits 
were Dot registered pattadars and have nob 
established that they are the heirs of the 
registered pattadars. As regards one of 
them, that is, the suit out of wbiob the 
Seoond Appeal No. 817 of 1919 has ariseD, 
the landholder states in the first paragraph 
of the written statement that the 1st 
plaintiff’s father was the person who took 
water from the defendant's irrigation 
source for his seoond web or kodai orop. 
That first paragraph seems to assume that 
the 1st plaintiff's father was the registered 
pattadar. Though the landlord under 
section 146 of the Madras Estates Land 
Act is not bound to reoognise a transfer by 
the aot of the ryot or even in exeoution of 
a Civil Court's decree or by aot of a publio 
officer exeroising statutory powers of sale 
unless both the transferor and transferee 
give notioe to him in writing or the deoree 
or order of the Civil Court establishing the 
transfer or the sale certificate of a publio 
officer evidencing that transfer is produ¬ 
ced, so far as transfer to the heir from 
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the registered pattadar by operation of 
law, is concerned, there is nothing in the 
Act which abaolvea the Zamiodar from the 
duty of reoognising such a transferee as 
the ryot who holds the land under the 
landlord in suooession to the deceased 


•ryot. 

If, therefore, any tenant plaintiff in any 
of these suits contends that he is the heir 
of the registered pattadar the question 
whether he is suoh an heir ought to be 
.gone into by the Lower Appellate Court, 
and if that is established or admitted, the 
suit must be held to be competent, brought 
by a ryot entitled to be recognised as suoh 
for the purpose of proceedings taken under 
the Estates Land Act. 

It has been contended by Mr. Davadoas 
that the landlord has received rent in 
previous faslies from these plaintiffs. The 
mere receipt of rent due upon the holding 
from any person oannot bind the land¬ 


holder, to recognise that person as the 
ryot ” holding under him .as that person 
might be merely the agent or servant of 
1 the ryot unless the person paying the rent 
has been recognised by the landlord as 
ryot by the acceptance of muohilikas from 
him, he is not (though he olaims to be a 
transferee from the registered ryot) entitled 
•to bring a suio under section 112 of the 
Madras Estates Land Act for setting aside 
attachments as he oannot be a ' defaulter ’ 
under the Aot, that is, a person who owes 
'rent and who has made 'default. 1 ' A 
clear distinction is made in sections 101, 
128,129 and 131, between the person who 
is strictly the defaulter" and those who, 
without being defaulters may, as mere 
cultivators ” or even " owners " or " sub¬ 
tenants M having interests in the holding, 
«e entitled to pay the money due by the 
defaulter so as to protect their interests. Oc 
•he analogy of the decision, in Subramanic 
uu V t v Mahahnga Swami Sivan (41 
(though it was deoided with reference tc 
ithe case of defaults of Government revenui 
under Madras Act II of 1864), I hold tba 
the expression defaulter ” in the Eatatei 
band Act, denotes only the man who if 
fine registered pattadar or the heir of tin 

SSSS .°, at6adar L or the n whoa 
«na land-holder has become bound to re 

r?fT a i *2£ 80n ol tbo Provisions o 
aeotiop 146, With these observations bheai 

oases also,remanded f og findings on th. 
<«) (1909) 88 ^. 41^81,0. 634-19 637, 


following points :—Whether the plaintiffs 
in these suits are registered pattadars or 
heirs of the registered pattadars or persons 
whom the land-holder is bound under 
section 146 to reoognise as ryots of the 
holdings in question. 

Further evidence may be adduced on both 
sides on the points on which the findings 
are required. Time for submission of 
findings will be till the day ofthe re-opening 
of this Court after the summer vacation. 
The Lower Appellate Court is expected nob 
to apply for further time as a suffioienbly 
long period has been allowed above for the 
submission of the findings. Ten days will 
be allowed for filing objections. 

Spencer, J.:—I agree. 

[The District Judge of Madura, returned 
a finding that no usage or contract had 
been proved whioh disentitled the landlord 
from charging extra assessment on a second 
orop of paddy raised by the tenants on 
their wet holdings with the Zemindar's 
water. He also found that the plaintiffs 
in 8.A. Nos. 817 to 819 and 823 were the 
heirs of the registered pattadars and that 
the plaintiffs in S.A. N 09 . 820 to 822, 824 
and 825 were neither the registered p&tba- 
dars nor persons whom the landholder was 
bound under seofcion 146 of the Madras 
Estates Land Aot to recognise as ryots of 
the holdings in question.] 

Judgment:—We acoepb the finding and 
allow Apoeals Nos. 514 to 560 and 562 to 
564 of 1919. In Seoond Appeals Nos. 514 
to 556 of 1919, we dismiss the suits with 
aosts, throughout, and in Seoond Appeals 
Nos. 557 to 560 and 562 to 564 of 1919, 
we modify the dsoree of the Lower Appel* 
late Court, by restoring the clause in bhe 
original patta as to second crop. The 
respondents to pay the appellant's costs. 

In Seoond Appeals Nos. 817 to 825 of 
1919. we dismiss the seoond appeals with 
costs. We allow a fee of Rs. 5-0-0 in 
each of the 59 oases. 

Appeals Nos. 817 to S25 dismissed ; 
other appeals allowed. 
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Sadasiva Aiyar and Spencer, jj. 

(Pannikknth) Raghava Mannadiar — 
Plaintiff- Appellant 

v. 

Parakkal Pathayapura Veetil Siva - 
sankara Menon and others— Defendants- 
Respondents. 

Second Appeal No. 126 of 1919, decided 
on 27th January. 1920, from the decree of 
the Di8t. J., South Malabar, in A.S. 
No. 436 of 1917. 

fa) Cir. P . C. S. 100—Question of fact— 
Whether particular mis-representation affected 
one's mind or not is question of fact—Contract 
Act , S. 39. 

Whether a pariioular misrepresentation was of 
suoh a nature that it did causs the consent of the 
person to whom it was made, or whether it was of 
each a nature that hie coneent to the contraot was 
in no way afleoted by the misrepresentation is a 
question of fact. [P. 198, 0. *2.] 

(b) Contract Act % S. 19. Ill ib)—Scope. 

Illustration (6) to 8. 19 is not exhaustive of the 
olass cf cases which could come under that expla¬ 
nation. [P, 198, C.2.] 

C. V. Ayianthakrishna Aiyar and C. 
(Jnikanda Menon —for Appellant. 

C. Madhavan Nair and P. G. Krishna 
Aiyar —for Respondents. 

Sadasiva Aiyar. J.The plaintiff is 
the appellant. He brought a suit; for cancel¬ 
lation of a contract, under whioh he agreed 
to purchase 85 items of property from the 
1 st defendant, the karnavan of a tarwad. 
The reasons alleged in the plaint for having 
the contract cancelled, are found in para¬ 
graph 6 of the plaint. They may be shortly 
stated as relating to frauds alleged to have 
been practised upon the plaintiff, in respect 
of the tarwad’s title to items 58, 63, 64, 
69, 81, 32 and 83 of the schedule. 

The first Court finally held that there 
was fraud (which it loosely calls fraudulent 
misrepresentation) practised by the 1st de¬ 
fendant, as regards the title on item 64 
alone and on that finding decreed the 
plaintiff s suit. The learned District Judge 
found tbattbere was only misrepresentation 
and not fraud, as regards thotitle to item 64. 
(He says that " there is no proof or obvious 
motive for fraud ”). He has not referred 
to the eeotions of the Contraot Act which 
define fraud and misrepresentation, name¬ 
ly sections 17 and 18, respectively. He did 
not nee the exact language found in those 
seotions. 


However I take it that the District Judge 
found that though the 1st defendant made 
a misrepresentation, Damely, an assertion 
tbac his tarwad had jerm title to item 64,- 
he might have believed that assertion to be 
true notwithstanding that the tarwad’s 
title bad been found against very shortly 
before the agreement with plaintiff was 
entered into and therefore be would not 
find fraud under seotioo 17, olause (1) of 
the Contract Aot: that is, * the suggestion 
a9 to a faob of wbat is not true by one who 
does not believe it to be true’; nor, aobive 
concealment of the fact of the litigation, 
in which the tarwad failed Clause 2 1. 

Then the Distriot Judge proceeded to find 
that though there was misrepresentation 
1 (probably under Clauses 1 and 2 of sec¬ 
tion 18 of the Contract Aot), the explanation 
to section 19 debarred the plaintiff from 
taking advantage of that misrepresentation 
to avoid the contraot. That explanation is 
as follows :—"A fraud or misrepresentation 
which did not oause the consent to a con¬ 
tract of the party, on whom such fraud 
was practised, or to whom such mis¬ 
representation wasmadedoes nob render 
a contract voidable/’ The District Judge 
found that the plaintiff would not have 
refrained from giving his consent to the 
oontract. even if be had known that the 1st 
defendant’s tarwad had no title bo item 
64, and therefore the misrepresentation by 
the 1st defendant as to such title did nob 
oause the plaintiff’s consent to the contraot 
Whether the misrepresentation was of 
suoh a nature that it did oause the consent, 
or whether it was of such a nature that 
the plaintiff’s oonsent to the oontract was 
in no way affected by this misrepresenta¬ 
tion, is a question of faot. 

I do not accept the argument of 
Mr. Madhavan Nair, for the respondent, that 
it is only where the plaintiff knew of the 
real state of the facts, in respect of wbioh 
the misrepresentation was made, that his 
consent oould be said not to have been 
caused by suoh misrepresentation, in other 
words, illustration (6) to section 19 
was exhaustive of theolass of oases whioh 
oould come under that explanation. 
Pollock and Mulla’s Commentaries on the * 
Contraot Aot, 3rd Edition, pp. 105 and 
106, refer to oases of other kinds of mis¬ 
representation, ooming under the explana¬ 
tion. However as stated therein, 

‘This question, where it arises, is a question 
not o! law, but of faot, on whioh the oharaotex nf 
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a st.temeot made and the probability that it 
would inflaenoe a reasonable man’s determination, 
may be taken into aooount.’ ' If it is proved that 
the defendant with a view to indnoe the plaintiff 
to enter into a oontraot made a statement to the 
plaintiff of euoh a nature, as would be likely to 
induce a person to enter into a oontraot, and it is 
proved that the plaintiff did enter into the 
oontraot, it is a fair inlerenoe of faot that he was 
induced to do so by the statement.’ 

Its weight as evidenoa must greatly 
depend upon the degree, to which the 
aotion of the plaintiff was likely to be 
induoed and upon the absenoe of all other 
grounds on whioh the plaintiff might aot. 

“ There is no rule of law ibst any pattioular 
kind of statement is nroesearily material in some 
oases and immaterial in others.” 

Then at the end, it is stated :— 

“ The faot that a person has taken paine to 
falsify or oonoeal a faot ie oogeDt evidenoe that 
to him at any rate that faot appeared material and 
the falsification or oonoealment an important 
condition of obtaining the other party’s oonsent.” 

So, if the Distriot Judge had found 
that bhe “ misrepresentation ” found by 
him was so material that it must have 
affeobed the plaintiff’s consent, I would 
not have interfered with his fiading. But, 
1 think also, that I ought nob to interfere 
with his finding, even if the oonolueion has 
been bhe other way; beoause it is, after all, 
a question of faot. It may be that both 
hiB findings, namely, that the plaintiff had 
no knowledge of the absenoe of title to 
item 64 in the defendant and the finding 
(on the assumption that he had no snob 
knowledge) that bhe misrepresentation had 
nobhing to do with bis oonsent, are not 
quite satisfaobory. But as I said, bhe 
findings being findings of faot, I shall 
aooept them both. It follows that the 
plaintiff’s Buib for cancellation of the oon¬ 
traot and for consequential reliefs was 
rightly dismissed. 

The questions whether, if he sued here¬ 
after for spaoifio performance, he could 
claim any damages, on aooount of this 
misrepresentation as to the lab defendant’s 
tarwad’s title to item 64, or how the 
damages would have to be calculated and 
what their amount would be, are all irrele¬ 
vant, so far as the decision of this appeal 
is concerned. The appellate oourt’s deoree 
ifl confirmed and the seoond appeal is dis¬ 
missed with oosts. 

Spencer, J. Whether the plaintiff’s 
consent bo the Agreement of the sale was 
cau8ad by misrepresentation by the 17th 
defendant iaiii* my opinion a question oft 


fact, Ab bbe District Judge baa answered 
this question in the negative I agree that 
we oannot interfere and that tbe appeal 
should be dismissed with costs. 

Appeal dismissed . 
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Wallis, c.j. and Krishnan, j. 

Nana Tawker —Plaintiff-Appellant 

v. 

Bhavani Boyee and another —Defen¬ 
dants-Respondents. 


City Civil Court Appeal No. 17 of 1919, 
decided on 23rd Maroh, 1920, from the- 
deoree of tbe City Civil Court J., Madras,, 
in Original Suit No. 306 of 1918. 

*(a) CivilP C., S. 2 (ID —Fixed deposit—Nomi 
notion of a person to receive money after depositor's 
death—Nominee cannot receive if nomination is 
not a will duly executed. 


A person deposited a certain amount in a Bank 
and signed a nomination form prescribed by the 
Bank whereby he nominated certain person to 
reoeire the amount of deposit on hie death. The 
depositor died before withdrawing the deposit. 

Eeld t that the nominee oannot recover the 
deposit if the nomination does not observe all tha 
neoessacy formalities of a will. Also tbe nomina¬ 
tion cannot be enforced bb a oontraot between the 
Bank and the depositor as the nominee being a 
stranger to the contract oannot take advantage 
under it. Nor can the nomination be considered 
as a mandate as it beoame revoked after depositor’s 
death, 89 M L.J. 476, Dissented from ; Re 
Williams: Williams v, BaU, (1917) 1 Oban. 1 and 
Towers v. Hogan , «93 L R. Ir. 68, Rel on ; Ashby v. 
Cosiin t (1688) 21 Q.B.D. 401, Diet. [P, 201 . Ob. 1 
&2; P. 209, 0. 1.) 

(b) Con tract—Stranger—Party wot a parly to a 
contract ca nnot take any rights under if except 
where he is givon a beneficial right expressly and 
controctino parties cannot vary the contract . 

The general rule ie that a stranger to a oontraot 
oannot take any rights under it and oannot enforoe 
it. Bat there are exceptions and one is; I! the true 
intent and effeot of a oontraot ie to give to third 
parties a benofioial right under it, that ie to say, to 
give them a right to have the oovenants in the 
oontraot performed and this oan only happen when 
the parties have no power of coming to a new 
agreement the next day, releasing the old one,— 
then tbe stranger may be allowed in a oonrt of 
equity to enforoe his rights under the oontraot; but 
the whole application of this doolrine depends on 
its being made out that upon the tree oonetrnotion 
of the oontraot euob a beneficial right ie given, 88 

Enginuring Company * 

(1881) 16 Oh. D. 136. Rel. on, [P. S04, 0. l.J 

T.B. Venkatarama Sosfnar—for Appel¬ 
lant 


A . Kr ishnaiwami Iyer —for Respondents. 

‘ frhe deceased T. Nsga- 

natha Tawker on the 14th May 1913 
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applied by letter Exhibit II to the Nidhi 
whioh is the 1st defendant in the case aod 
requested them to receive payment of 
Rs. 200 for twelve months on fixed 
deposit. The application whiob was made 
in a printed form provided by the Nidhi. 
contained certain particulars to be filled in 
by the depositor including the following:— 

Name of the person entitled to receive the 
deposit paid by me, after me, relation¬ 
ship, profession or occupation.” Against 
this he entered the names of the present 
plaintiffs. T. Nana Tawker, elder brother’s 
son. T. Kripa6ankar Tawker grandson. ” 
He then received from the Nidhi the fixed 
deposit receipt in the usual form Ex. I 
whioh provided that interest would oease 
at the end of the twelve months, when the 
reoeipt should be sent for renewal or pay¬ 
ment bearing a one anna stamp. 

Artiole 36 of the Articles of Association 
of the Nidhi whiob was registered under 
the Indian Companies Act may be trans¬ 
lated as follows:— 

“If any accident should happen to one of the 
signatories in order to transfer the shares eto., to 
whiob he is entitled, he muet write, giving speoi- 
fio details a? to the person to be entitled to receive 
the money after bia death or his heirs may reoeive 
it. Should any one desire to alter the names of 
the said persons it oan be done on a payment of a 
fee of annas two.” 

It i9 v stated by tbe learned Judge that 
the depositor was a member or subscriber of 
tbe Nidhi, and this has not been questioned 
before us. Consequently tbe Articles of 
Association were binding as between him 
and tbe Company. It was also admitted 
as stated by the learned Judge that tbe 
nomination in Exhibit II must be taken to 
have been made pursuant to Artiole 36. 

On these facts the learned Judge has 
held fcbac the right to receive the deposit is 
in the 2nd defendant the heir of the decea¬ 
sed and notin tbe plaintiffs, the nominees 
under Exhibit II. 

Mr. T. R. Venkatarama Sasfcri in support 
of tbe appellant's claim relied on Ashby v. 
Costin (1), In re Davies ; Davies v. Davies (2) 
and Bennett v. Slater (3) and Fiorina 
Marties v. Pinto (4). Bennett v. Slater (31 
was a decision on the construction of sec¬ 
tion 15 of the Friendly Societies Aot, 1875 


(1) (1888) 21 Q.B.D. 401=57 L.J.Q B. 491 = 37 

W.R. 140 = 59 L T. 224. 

(2) (1892) 3 nb. 63 = 41 W.R. 18 = 61 L.J. Oh. 596. 

(3) (1899) 1 Q B. 46 = 47 W R. 82-68 L.J.Q.B. 

45=16 T L.R. 96. 

(4) (1917) 83 M.L.J. 476-42 I.C. 677. 


and is of no assistance. In Ashby v. Costin 

(1) the aotion was in respect of the insur¬ 
ance money whioh had been paid to the de¬ 
fendant by an unregistered Friendly Society 
to whiob the deceased belonged. The rules 
empowered tbe Society to distribute the 
insurance money among the relatives speci¬ 
fied in such proportions as they should 
think fit, unless the deceased had otherwise 
bequeathed it, aod if the deoeased left no 
such surviving relatives and had not made 
a will they were only liable for his funeral, 
expenses. Cave, J. held that on the death 
of the subscriber, the sooiety by the terms 
of the contract were entitled to deal with 
tbe money in tbe manner provided in the 
rules. Fiorina Marties v. Pinto <4) was a 
similar case. In re Davies , Davies v. Davies 

(2) again, the oaee related to the insurance 
money payable under a policy entered into 
with an unregistered Friendly Sooiety. 
Under the rules the insurance money was 
payable to the nominee of the polioy-holder 
and in default of nomination to bis assignee, 
and in default of assignment to his widow, 
and if he loft no widow, to his children 
living at his death in equal shares. This 
again was treated by North, J. as a 
oontraot with the sooiety that the insur¬ 
ance money should be applied on the 
member's death in this way, and as 
having authorised them to divide it among 
his daughters in the event whioh hap¬ 
pened. Both these oases proceeded on 
the footing that under the contract the 
insurance money wa9 not tbe absolute pro¬ 
perty of the subscriber, North, J. obser¬ 
ving in tbe latter case that he had a con¬ 
tingent interest whioh would have become 
absolute oo tbe happening of a oertain 
event which however did not happen. It 
is in my opinion unnecessary to consider 
these decisions in tbe present case because 
here the fixed deposit all along formed part 
of the subscriber’s estate, and was re¬ 
payable to him at the end of each period 
of twelve months unless renewed. Tbe 
case is just the same as if the Bank of 
Madras or any other Bank which takes 
fixed deposits were to require the applicant, 
as in this case, to fill in a form containing 
the name of the person to whom it was to 
be paid after tbe depositor^ death. In 
suoh a case it might be said to be a term of 
the oontraot entered into between the 
parties, that if tbe fixed deposit beoame 
payable after the depositor’s death, it 
should not go under the ordinary law of 
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-succession to bis legal representative, and 
as regards the beneficial surplus to the 
□ext of kin or the beneficiaries under bis 
will bat to some one else. The law, how* 
ever, is that in the absenoe of a will the 
next of kin ire entitled to snooeed and 
if any one desires that any portion of his 
estate should go to any one else, his only 
course is to make a will in the presoribed 
-form. The nomination in the present case 
cannot be enforced as a will as it is not 
attested by two witnesses and probate has 
uot been obtained as required by the 
Hindu Wills Aot in the case of wills 
•executed in a Presidency Town. Therefore 
no effeob oan be given to it. This view is 
in aooordanoe with a deoision of the Irish 
Court in Towers v. Hogan (5). A nomi¬ 
nation of this kind in the language of Lord 
Cozens Hardy io In re Williams , Williams 
v. Ball (6) "seems to be, if anything, in 
the nature of a testamentary instrument ", 
and must therefore fail for want of due 
exeoution. There can be little doubt that 
there, as in the present case, the objeob 
was to avoid the trouble and expense of 
taking out probate or letters of administra¬ 
tion, bub the method adopted is one wbioh 
the law oannob reoognise. The appeal 
■fails and is dismissed with costs. 

Krishnan, J.:—[His Lordship after seb- 
ting outfaots as given in the judgment of the 
Chief Justice proceeded.] Ib is dear on the 
faots and it is not denied that the right to 
the deposit money continued bo be in the 
depositor till his death and that be was 
entioled to deal with ibortowibhdraw itashe 
pleased. No consent of thefund was necess¬ 
ary to enable him to exercise full dominion 
over the amount after the period of the fixed 
deposit was over. It was also open to him 
onder role 36 of the Articles of Associa¬ 
tion of the Fund to change his nominees 
as be pleased on paying merely a regisber- 
ing fee of 2 annas to the Fnnd though he 
did not do so in the present oase. In 
these circumstances it was conceded by 

Mr. Venkabarama8astriar for the appellants 

that he could not support his client’s 
claim on the basis of an assignment or of 
a trust. The retention of dominion over 
the money by Naganatha Tawker is alto¬ 
gether inconsistent with either position 
. ^War riner v. Rogers (7) as bo traZ. 

<8 m as L B. Ir. 68. ' 

<7 L T 689 -86L.J. Oh. 96. 

} ( Mlia 0 E £T“ g "g 91 W B - 766 - 4a * Oh- 


The arrangement as one intended to take 
effect afcer the death of Mr. Tawker is 
clearly in the nature of a testamentary 
disposition and oould have been well sup¬ 
ported as a will if the formalities required 
by law for a will had been complied with- 
As Exhibit II was exeouted in Madras the 
Hindu Wills Aot will apply to ib and if ib 
ib to be treated as a will, it should have 
been attested by two witnesses at least 
but unfortunately for the plaintiffs, it is 
only attested by one. 

It therefore fails as a will and even as a 
valid will there is the farther difficulty 
in their way that no probate or letters of 
admioistration has been obtained to enable 
them to maintain a snib on ib. Mr. Venkata- 
rama Saetri therefore oonoaded that be 
oould nob supporb bis olient’s oase on the 
basis of a will either; hub, as I understood 
him, he contended tbab it was a part of the 
oontraob of deposit between Naganatha 
Tawker and the Fund that the latter should 
repay the money to the plaintiffs in the 
event of the former’s death withoub 
having withdrawn it or changed the 
names of his nominees andas thabevenb has 
happened the plaintiffs as such nominees 
become entitled to the money as againsb 
the heir-at-law of Naganatha Tawker. 
For this argument, he has first to esta¬ 
blish that the Fund had undertaken to pay 
the nominees as alleged or in other words, 
the payment to the nominees was a parb 
of the oontraot between Naganatha 
Tawker and the Fand. I am not satisfied 
that this has been proved. The receipt 
Exhibit I which contains the terms under 
whioh the deposit was made, makes no 
reference to payment to nominees. Io 
fact it expressly provides for the depositor 
to endorse and return it for payment or 
renewal and excludes by the words “ not 
transferable ” any assignees claiming the 
money. We have not been referred to 
any rule in the Articles of Association of 
the Fund requiring the deposit to be 
repaid to bhe nominees on the depositor’s 
death. Rule 36 merely deals with the 
change of Dames of the nominees or heirs 
and rule 37 has reference only to share 
monies and not to any deposit. Therefore 
no term oan be imported into the contract 
of deposit as implied by the rules, to repay 
50 the nominees. > * 

-No doubt the deposit was made in 
pursuance of the application Exhibit II 
but there is nothing in Exhibit II to show 
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thab bbe Fund was bound to pay or under¬ 
took to pay the nominees or that tbe state¬ 
ment :n it was anything more than a mere 
representation by Naganatha Tawker to the 
Fund as to who he wished to be treated 
as tbe heir to this money on bis death, 
whioh the Fund may or may not aot upon 
as they choose. Even if it is treated as a 
direction or mandate to the Fund to pay to 
the nominees it will still fall short of a 
contract ; and the faob that it was open to 
Naganatha Tawker to change his nominees 
at any time as he pleased, without the 
concurrence of the Fund and to withdraw 
the money if be ohose is rather in favour 
of tbe contention that there was in reality 
no oontract as to payment to nominees. If 
the oontract is nob proved.tbe 1st plaintiff's 
argument based on the existence of suoh a 
contract must fail. Treated as a mandate 
it was of no effect as it became revoked by 
Naganatha Tawker’s death. See In Re- 
Williams, Williams v. Ball (6,'. 

But even if we take it that the nomina¬ 
tion of tbe plaintiffs was sufficient in law 
to make the payment to them of the 
deposit money on Tawker’s death a part of 
tbe contract between him and the Fund, I 
think we should still hold that tbe plaintiffs 
who were no parties to thab contraot 
obtained thereby no rightto the money. To 
bold otherwise will be, it seems to me, to 
allow a testamentary disposition of property 
bo be made in the form of a oontraot and 
thereby enable parties to evade the formali¬ 
ties of the Hindu Wills Aot and the 
necessity bo take out probate or letters of 
administration to tbe estate of thedeoeaeed 
and lead practioally to a repeal of thab 
Act ; for the agreement to pay to tbe 
nominees did not admittedly coma into 
operation till Tawker’s death. 

A somewhat similar attempt was made 
in Towers v. Hogan (51 where a person 
invested monies in a Fund and wrote a 
letter to another asking him to distribute 
it to certain persons in a certain manner 
after bis death : this was done statedly 
for the purpose of saving the trouble and 
expense of taking out administration. Tbe 
learned Judges in first Irish Court held the 
letter bad no legal effeot to pass the pro¬ 
perty bo those persons and they observe thab 
to hold otherwise will lead to the Statute 
of Wills being praotioallv repealed. In 
Re Williams, Williams v. Ball (6) already 
oited where a polioy-holder made an 
endorsement on the polioy authorising his 


house-keeper to draw the insurance money 
in oase he predeoeased her, the Court of- 
Appeal held that she had no right to the 
money. Lord Cozens Hardy M. R. says 
in his judgment. 

“ It seems to me to be extremely diffioult to say 
that this document, whioh did not coulee on the 
assignee any power or right daring tbe assignor'll 
life time, was an assignment ol the policy or 
anything else than an attempt to give her an 
interest at bis death in tbe event ol his 
predeceasing her. It that be so, the assignee's 
olaim cannot be supported on any ground, the 
testamentary disposition (ailing as not being 
properly oarried out. In the oase ol Cleavtr 
v. Mutual Betervi Fund Lite Association (8) it 
was held that on a polioy taken out by tbe hus¬ 
band for the benefit ot hia wife and so stated in 
the policy itself the wile obtained no interest in it 
apart irem tbe Married Women’s Property Act; 
that oase was no doubt complicated by ibe wile 
having murdered the husband but that did not 
afieot this part of tbe oase.” 

Lord Esher, M. R.: says on page 158: 

“I think that, apart from the statute, no in¬ 
terest would have passed to tbe wile by reason 
merely ol being named in tbe polioy.’' 

Lord Justioe Fry observes on page 157; 

“ Independently ol the Married Women's 
Property Act, 1882, the effeot of this transaction, 
was in my opinion to create a oontraot by the 
defendants with James Maybrick (the husband) 
that the defendants would in the event whioh has 
oocured, pay Florenoe Maybrick (the wile) £ 2000 
assured ; it would be broken in non-payment to 
her; but the oanse of aotion resulting Item suoh 
breaoh would vest in the exeoutors ol tbe assured 
and not in the payee. She was, independently of. 
the statute, a stranger to the oontraot.” 

This oase was oited at length and followed 
in Oriental Government Security Life Assur¬ 
ance Limited v. Vanteddu Amtraju (9), in 
whioh it was held by this Court that where 
the assured in bis life-time oreates any 
trust in respect of the insurance money 
under a polioy for the benefit of the wife- 
and ohildren, they got no interest and that 
the money forms part of the assured’s 
estate and is recoverable by his legal repre¬ 
sentatives. This oase was no doubt over¬ 
ruled by the Full Benoh in Balamba v. 
Krishnayya (1 Ol but only on the question 
whether seotion 6 of Married Women s 
Property Aot III of 1874 applied to a 
Hindu’s wife and ohildren or not, the Full 
Benoh holding that it did. This question 


1892) 1 Q.B. 147-56 J.P. 180-61 LJ. Q- B 
128-40 W. R. 230. 

1912) 36 Mad. 162-10 I. C. 263-(1911). 

1 M.W.N. 276. T _ 

(1914)87 Mad. 488 =>96 ML.J. 65—201.0.. 
994 —(1918) M.W.N. 697. 
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however does Dot arise for oar considera¬ 
tion in this oase. Bat on the point before 
as speaking of Balamba v. Krishnayya (10) 
White, C.J says on page 506, " If the 
view taken by the learned Jadges as to 
Married Women's Property Aot was right, 
I should agree with tbeir conclusion that 
no caureof aotion arose to the benefioiaries 
and that the polioy moneys formed part of 
the estate of the assured, notwithstanding 
that under the contract the money was 
payable to the benefioiaries in default of 
trustees.” 

A similar view taken in Bombay in 
Shankar Visvanath v. Omabai (11). It was 
held id that case that though the polioy was 
a oontraot expressed to be for the benefit 
of the wife, nevertheless she got no interest 
in the insurance money thereby, as she was 
a straDger to the oontraot, 

Mr. Venkatarama Sastri has however 
drawD our attention to the ruling in Flo- 
tine Marties v. Pinto<4), and the oases oited 
in it as in favour of bis argument. But 
on examining that oase it will be found 
that the deoision was based on the ground 
that there was an agreement for considera¬ 
tion paid between the polioy-holder and 
the nominee that the bonus should belong 
to the latter. This agreement is referred 
to a seoond time by the learned Judge in 
distinguishing the case before him from 
the insurance polioy oases above mention¬ 
ed whiob were oited to him. He says :_ 

“Inaoaee like this where the nominee by 
agreement with the nominator was entitled to the 
money, there oan be no question that ae between 
the estate ol the nominator and the nominee the 
latter ie entitled to it." 


That is a position that does nob exist 
the present oase; in fact the nomine 
here did nob know of their nomination I 
Tawker till sometime after the lattei 
death. The deoision is therefore dear 
distinguishable from the present oase. B 
Mr. Venkatarama Satriar has relied on tl 
dtotum of the learned Judge where 1 
flays, referring to the English oases whi. 
i. shall presently consider, 

0,868 * ha Principle sdoptad w 
that II under the oonlrtoi between the 

p»riicnl«r 1 * h \ 80Biety Qndert BkM to 

thft * pe ” 0D i# entitled tot 

S SL h °°« h lhe T mb8f mm * hava pow 

* person he chooses and rhangh t 

to fn.hl. ^ m " y b * ambulatory in character s 
to oc.ble the mem b er at hi. entire disoraticn 

i.0; 78P—ISBol 


obange the nomination or eveo to maka tbe Fund 
hie own, by merely observing the formalities 
prescribed by the rales.’' 


With all respaot to tbe learned Judge it 
seems to me that this diotum is nob borne 
out by the oases oited and is inconsistent 
with tbe view expressed in the oases I have 
referred to above and I am UDable to 
follow it. Turning now to tbe cases 
oited, it will be seen that in Ashby v. 
Costin <1) Cave, J. based bis judgment on 
tbe faot that money in question was nob 
tbe money of the deceased at any time 
though payable oub of a fuod to which he 
and others contributed. He might have 
made it part of his assets by will but he 
did not do so. The learned Judge points 
oub that the Sooiety had full discretion in 
the oiroumstaoces that happened to deter¬ 
mine wbioh of the relatives of tbe deceased 
should get tbe allowanoe and in what pro¬ 
portion. It was in these oiroumttancee that 
the administrator's suit against the sister 
who had besn seleoted by tbe Fund for 
payment was dismissed, as manilestly he 
would have no rights in the money paid to 
her. That oase is entirely distinguishable 
from the oase before us in as muoh as 
here the money belonged to Tawker and 
continued to be his till his death, and 
there was no payment by tbe Fund to 
any one. 


The nexb two oases In re Davies ; Davies 
v. Davies (2) and Bennett v. Slater (3) 
were, as observed by tbe learned Judge 
himself oases!of societies registered under 
the Friendly Societies Aot. The latter oase 
proceeded purely on a construction of 
section 16 of the Aot of 1875 and there is 
no general prinoiple abated in it which is 
applicable here. In tbe former oase the 
faots were that the testator Mr. Davies 
did nob deal with the polioy money in hia 
will. But under the rules of the Society 
wbioh were incorporated in the polioy and 
formed part of the oontraot the money was 
payable to the plaintiffs, his daughters, 
and not bo the defendant, his son’s widow. 
North, J. says, meeting an argumenb that 
the oontraot with the Fond was against 
pubho polioy as withdrawing the money 

hw , ^ i* was perfectly 

legai and that as against persons who 

°L a ’“ a ?‘?. er Sf. w ‘ u - too oontraot must be 
effectual. This has to be read with the 
context and it must be remembered the oase 

Z! wh *“ h * e F,i8ndl y Societies 

Act applied. There is no deoision in it 
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that apart from the Aob the daughters were 
exclusively entitled to the money and there 
was no question of any nominee taking. I 
do not think therefore that these oases in 
any way suoporb the dictum in Fiorina 
Marties v. Pinto (4) or are authorities 
against the view I am inclined bo take. 

Our attention was also drawn to several 
oases dealing with the general question 
whether a person who is a stranger to a 
contract can enforce it at all and if so in 
what circumstances. That is a question 
on which judicial opinion has differed : See 
Itti Panku Menon v. Dharman Achan (12). 
The general rule is that a stranger to a 
contract cannot take any rights under it 
and cannot enforoe it. The exceptions 
are stated by Tyabji, J. in Iswaran Pillai 
v. Somivaveru Targan (13) where the 
authorities are considered and the question 
is discussed at length. I do not therefore 
propose to consider the authorities cited in 
detail. None of the exceptions stated 
seems to me to apply to the present oase. 
There is no charge of trust created here 
and the only possible suggestion that can 
be made is that the coubracb was for the 
benefit of the plaintiffs. That however 
is not so, as the deposit was not made for, 
their benofit bub for the depositor himself 
as be retained the right to draw out the 
money. As pointed out by Tyabji, J. follow¬ 
ing the opinion of Bowen, L.J. in Gandy 
v. Gandy (14), it is only "if the true 
intent and effect of a oontraob is to give 
to third parties a beneficial right under it, 
that is to say, to give them a right to 
have the covenants in the contract per¬ 
formed and this oau only happen, as 
pointed out bv Sir George Jessel in In 
re Empress Engineering Company (15) 
"when the parties have no power of 
coming to a new agreement the next day, 
releasing the old ono, M then the stranger 
may be allowed in a Court of equity to 
enforce his rights under the oontraob; but 
that the whole application of this doctrine 
depends on its being made out that upon 
the true construction of the oontract suoh 
a beneficial right is given.” Lord Justice 


( 12 ) (1918) 41 Mad. 480-8 L.W. 118«=43 1.0 

625 =>(1918) M.W.N 98. _ _ _ 

(13) (1914) 88 Mad. 763-23 1.0. 951-26 M.L.J. 
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(14) (1885) 30 Ch. D. 57-33 W R. 803-54 L. 

J. Oh. 1164 = 53 L.T. 806. 

(15) (1880) 16 Oh. D. 125-29 W R. 342-43 L,T. 

749 . 


Cotton says in the same oase " if the con¬ 
tract, although in form, it is with A is 
intended to secure a benefit to B, so that 
B is entitled bo say he has a beneficial right 
as Cesti qui trust under that oontraob then 
B would in a Court of equity be allowed bo 
insist upon and enforoe the contract.* 1 
Accepting the exceptions thus engrafted on 
this general rule they do nob cover the 
present oase. 

I therefore consider for the reasons above 
stated that by their nomination plaintiffs 
obtained no interest in the deposit money 
and that their suit was rightly dismissed 
and I agree therefore that the appeal fails 
and must be dismissed with costs. 

Appeal dismissed . 
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Oldfield and Seshagiri Aiyar, jj. 

( Kochu) Mahomed Asan Tharagan and 
another —Appellants 

v. 

Sankaralinga Mudaliar and others — 
Respondents. 

Appeals Nos. 127 and 128 of 1919, 
decided on 14bh October. 1920, from the 
orders of the Disb J., Tinnevelly, dated 
20th November, 1918, in I.A No. 461 of 
1918 and C.M.P. No. 566 of 1918. 

9 Provincial Insolvency Act (1909), 8s. 18, 16, 34 
and 35— Insolvent's properti'S sold in execution of 
decree after adjudication — Insolvency Court can 
declare the sale invalid—Separate suit by Receiver 
for that purpose is not necessary . 

89. 16 and 18 tead together invest the Insol¬ 
vency Court with jurisdiction to direct that pro¬ 
perty in the bauds of * third party be delivered 
over to the insolvent. [P. 208, O. 2.] 

Where after the date of adjudication Insolvent's 
properties are sold in execution of a deoree against 
the insolvent, insolvency Court dealing with the 
insolvency has jurisdiction to declare the sale 
invalid and order delivery of possession of the 
property to the Official Receiver. The Official 
Receive* need not institute a suit for that pur¬ 
pose. [P. 203, C. 2 ; P. 209, 0. 1.] 

The mere faot that there has beau a Court sale 
is not a ground for holding that the insolvent 
has no present tight to the oropacty- 8 L.W. 136; 
39 All. 639 and 37 All. 65, Ral. on. [P. 209, 0. 1.J 

K.P . Shunmugam Pillai , Chidambaram 
and Marthandam —for Appellants. 

S. Ramasivami Aiyar and R . Ganapathi 
Aiyar —for Respondents. 

Oldfield. J.These are appeals by 
certain creditors and by Official Receiver 
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of Tinnevelly District against orders passed 
by the lower Court in insolvency. It is 
oonceded that the insolvents’ estate has 
throughout the proceedings been fully re¬ 
presented by the Offioial Receiver. Appeal 
against Order No. 127 of 1919 by the 
creditors must therefore be dismissed at 
onoe, bud in view of our conclusion on the 
merits of the dispute without an order as to 
costs. 

The lower Court's order against the Offioial 
Beoeiver in Appeal Against Order No. 128 
of 1919 was passed firstly on the short 
ground that Ss. 16, 34 and 35 of the Pro¬ 
vincial Insolvency Act (III of 1907) speci¬ 
fied in the heading of the petition are not 
“ petitioning sections ” the meaning being 
apparently that the proper remedy was 
nob by petition under that Aot, but by suit 
or otherwise under the direct provisions of 
the Code of Civil Prooedure, and the appeal 
Is resisted here firstly on that acoount. 

The faots are that on 23rd September, 
19111st to 3rd respondents obtained a com¬ 
promise deoree, Ex. I, in the Court of the 
Distriob Muusiff of Ambasamudram against 
four persons, who were adjudicated insol¬ 
vents in the lower Court on 23rd Marob, 
1917. On 28bh June. 1918 certain pro¬ 
perties of the insolvents were sold in 
execution of this deoree by the Distriot 
Munsif and purchased by the 4th respond¬ 
ent after one of the insolvents and the 
Official Beoeiver bad in oireumstanaes not 
yet investigated taken objeotion to the 
sale proceedings. 

In the present proceedings the Offioial 
Beoeiver bas moved the lower Court, as the 
Court dealing with insolvency, to seb aside 
the sale or in the alternative to direot a 
refund by 1st to 3rd respondents of their 
realization in exeoution, lb is not olear 
whether delivery to 4th respondent has 
taken plaoe. But there is a further prayer 
for suoh other relief as the ciroumstauaes 
may demand, whiob would cover, if neces¬ 
sary an order for the return of the property. 
On these faots the contentions, as advaDoed 
in paragraph 16 of 1st respondent’s 
oounter-patibion and in argument before us, 
are that only the Court, which held the 
aale can set it aside ; that the insolvency 
Court has no right to interfere with the 
proceedings in exeoution elsewhere ; and 
thab the Offioial Beoeiver should, as the 
lower Court held, prooeed by suib or other¬ 
wise under the Code. 


The general question thus raised is 
whether fcfie Court dealing with an insol¬ 
vency under the Provincial Insolvency Aet 
has either an exclusive jurisdiction or one 
oonourreDt with that of ordinary Courts to 
deal for the purpose of the administration 
of the insolvent's estate with olaims against 
persons holding it adversely to him, whe¬ 
ther they have arisen from purohase at Court 
sale or otherwise. Before dealing with the 
provisions of the Aot, I observe that suob 
an exclusive jurisdiction is well recognised 
elsewhere in insolvency systems, whioh 
are of longer standing than the Provincial 
Aet and wbioh are usually referred to in its 
oonsbruofcion. Refereooe may he made on 
this point to the decisions oolleoted under 
Beotioo 105 of the English Bankruptcy 
Aot 1914 at p. 375 Williams Bankruptcy 
Praotice, 11th Edition and to seokion 7 
of Presidency Insolvency Aot (III of 1909) 
of whioh the material portion was re¬ 
produced from the English aot in force 
at its date ; and it is significant that, 
although there is no reason for presuming 
any intention to obange the law, the Legis¬ 
lature has inoluded a similar provision, as 
Beotion 4 in the Provincial Aot V of 1920, 
whioh is now in force. The mention 
above of oonourrenb jurisdiction is based 
solely on Naginlal v. Offioial Assignee (1) 
a case under the Presidency Aot, whioh 
does nob appear to have been followed in 
any other High Ooort, whioh makes no 
reference to eeotion 8 (2) <o) as affording a 
remedy in the insolvency-Court and deals 
with eeotion 7 with very little regard to 
English authority. The deoision in these 
oiroumetanoes is of doubtful authority and 
in any oase, as it merely reoognizes only 
a oonourrenb jurisdiction, it in no degree 
assists respondents. 

To turn to the Provincial Aot, it is 
material first, that, as appears from its 
preamble, its comprehensive oharaoter and 
the repeal by it of the existing ineolvenoy 
law, sections 341 and 344 to 360 A of the 
Code in foroe at its date, it is a speoial 
law and its provisions are, exoepb as 
speoially provided, under eeotion 4 of the 
Code of Civil Prooedure (Aot V of 1908) 
in foroe st the date of these proceedings 
unaffeoted by anything therein. Of the 
provisions in the Aot relating to property 
held actually or colourable against the 

H) (1911) 86 Bom. 478-18 1,0. 391-18 Bom. 

L.R. 900. 
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insolvent, seotiona 36 and 37 merely 
presoribe a rule of evidence applicable to 
two olasses of alienations, those completed 
within particular periods before the 
adjudication, not like the sale now in 
Question, after it; and it is material only 
that they assume and do not confer the 
power cf cancellation, whioh they imply, 
but whioh must be looked for in another 
plaoe. There are next sections 34 (1) and 
35, the only provisions relating to execution 
proceedings, the former to assets realized 
before the insolvency began and still 
remaining in the executing Court, the labter 
to oases, in whioh an adjudication has 
taken plaoe after the issue of execution 
and property is under some description 
of attachment. 

To the application of section 35 (lj to 
what happened in the present oase it will 
be neoessary to return albhough it may at 
onoe be pointed out that in Eashinath v. 
Eanhaiya Lai Sharma (2) proceedings for 
the reoovery of the property subsequently 
to tbe sale eventually held were taken by 
the Receiver in the insolvency Court with¬ 
out objection to its jurisdiction. The 
material point at present however is that 
these are the only two provisions in the 
Act for the intervention of a Court other 
than the insolvency Court in the adminis¬ 
tration of the insolvent’s estate; that 
they deal with the only oases, whioh have 
been suggested, in whioh oonfliob be¬ 
tween the insolvency Court and another 
would be inevitable in spite of the former's 
exclusive jurisdiction ; and that the inter¬ 
vention authorized by them consists in do 
adjudication on the interests in oonfliob, 
but is limited to delivery of the assets or 
the property under the executing Court’s 
oontrol to the reoeiver. These seotions, the 
only ones in whioh an executing Court is 
referred to therefore impose no limitation on 
the provisions of sections 16 and 16 (1) and 
(31 whioh read together confer power on tbe 
insolvency Court to reduoe the insolvent’s 
property, whioh has vested in the reoeiver 
under the former to his possession. Two ob¬ 
servations may be made, that seotion 16 
vests in the Court and therefore seotion 18 
(1) in tbe reoeiver appointed by it all tbe 
property with exceptions not at present 
material and that seotion 18 (3) is subjeot to 
the proviso restricting the Court's power to 


(3) (1916) 37 All. 463 = 39 1.0. 990-13 A.L.J. 
700, 


removal from property of persons, whom 
the insolvent has a present right to remove 
These observations are maberial in connec¬ 
tion with the suggestion involved in 
respondent’s argument that special con¬ 
siderations apply to titles aoquired by third 
parties at Court sales and to the first set of 
authorities relied on by them. 

It is not neoessary for the present pur¬ 
pose to deal with oases, in which a Court 
sale is attacked by the Reoeiver as collusive 
or fraudulent, sinoe here he makes no suoh 
allegation, but oontends only that the sale 
of property vested in him before its date is 
a nullity. It has been pointed out that the 
only provisions of tbe Act relating to Courb 
sales do not deal with the method available 
to the Reooiver for avoiding them and there 
is no provision, which plaoes titles aoquired 
at them on any speoial footing When 
therefore, seotion 16, on which the vesting 
in the Receiver under seotion 18 (l) follows, 
is exhaustive, there is no ground on which 
property alleged to have been transferred 
after adjudication by Courb sale, oan be 
treated differently from property transfer¬ 
red at that stage in any other way. 

The authorities relied on are in faotoon- 
oerned rather with the application of the 
proviso to seotion 18 (3) than with any at¬ 
tempt to distinguish the remedies open to 
the reoeiver with reference to the origin of 
title he desires to displaoe. In Nilmoni 
Ohoiodhry v. Dhurga Oharan (3) the 
Courb no doubt held bhab seotion 18 (3) 
was nob intended to authorize the 
removal of any person whom the insol¬ 
vent oould not himself remove without 
legal proc9ediog3 and in Maddipati 
Peramma v. Gandiapu Krishnatjya (4) 
Bakewell, J. said that it was not intended 
to confer jurisdiction over a person against 
whom the insolvent had merely a right 
enforceable by suit, this view being ex¬ 
plained in the former oase as authorising 
removal of a banamidar, when the veil 
was transparent and the insolvent was in 
substantial benafioial possession. These 
judgments however do not aooounb for a 
power being conferred on the Courb, whioh 
would, if they are oorreot, be useless, if it 
were not ooeroive; or for the present well- 
established exeroise ofsuoh a power in cases, 
to whioh the mere rules of evidence in sec¬ 
tions 36 and 37 are applied. In the seoond 

(3) <1918) 33 O.W.N. 701-46 I. C. 3(7. 

(4) (1918) 8 L.W. 136 = 47 I.C. 308=*=(1918) 
M.W.N. 479. 
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case cited Krishnan, J.held that the Court 
bad power under the seotion bo deal wibh 
adverse olaims by bbird parbiee ; and bbab 
it is not inconsistent with the Jagrup Sahu 
v. Ramanand Sahu (5) and is supoortei 
fully by Bansidhar v. K-iragjit (6) in 
whioh the question arose direotly. The 
restriction in the proviso of the Court's 
right co distarb possession will reoeive full 
effeot, if it is read wibh refereooe, nob to the 
method by whioh the insolvent oan regain 
possession, of whioh it says nothing, but 
to a qualification of his right to possession, 
snob as an outstanding lease or life estate 
would involve ; and I would respectfully 
follow the opinion of Krishnan, J. and Che 
Allahabad oases oited on the point. 

Next it is material that section 18 (3) 
empowers the Court to radaoe property to 
the possession only of the Baoeiver. The 
-existence of the power is aooordingly in no 
way inconsistent wiih the oases relied on 
'by respondents, in whioh other persons in 
some of them claiming under him, have 
proceeded by suit or have been held to be 
entitled to prooeed only in that manner. 
The effect of the first olass of oases, for 
example Ragunath Das v. Sundar Das 
Khetri (7J is in any oase only negative. In 
the second class it is significant that the 
'power of the insolvency Court relied on 
and regarded as inapplicable was nob that 
-conferred by seotion 18 (3) at all, bub the 

• general power exercised by ib in ibs ordinary 

• oivil jurisdiction as extended to proceedings 
in insolvency by eeobion 47 (1); and such 
extension was held unauthorized, beoause 
the seotion allows it only in proceedings 
under the Aot and nob in proceedings 
for whioh the Code, and nob the 
Aot, affords the only warrant. That was 
statedly the ground of decision in Maddi- 
poti Peramma v. Gandiapu Krishnayya 
(4) already referred to. See also Bhashyam 

\ $° ma Sundara m Ohetty (8) and 
Cheda Lai v. Lachman Prasad (9). In 
.Narasimhaya v. Veeraraghavulu (10) one 


(6) (1917) 39 All. 633-40 1.0. 873-16 A.I 
788. 

(6) (1916) 37 All. 66 — 36 I.C. 936-13 A.L 

WWi 

(7) (WlSMaO*!. 73-34 I.C. 304-41 I.A. ! 

\ ( o! IJoJ? 8 „ L,W ’ a60 -83 I. O. 897. 

(9) (1917J 89 AU. 367-87 I. 0. 830-16 A.L 

.<10) (19181 41 M*d. 440-6 L.W. 694-43 I 
536-(1917) M.W.N. 867. 


statement made in connection with sec¬ 
tion 47 is relied on by respondents. 

would be going too far to say that a Judge 
in insolvency in the moffussil has power by a 
summary proceeding lo decide questions of tills to 
properly claimed by ihird persona.'* 

But this does nob support their argument, 
einoe the proceeding oonsisted only in an 
attempt to utilize the obstruction procedure 
under the Code in a dispute beaween a third 
party and the receiver’s transferee, whioh 
the Act in no way permitted. Only one 
oaee has been cited by respondents, to 
whioh the receiver was a party and in 
whiah seotion 18 (3) could legitimately 
have been relied on, Anantarama Iyer v. 
Kovilamma (11). In it no doubt the pro¬ 
ceedings were taken under Order XXI, 
rule 90 and regarded as under section 47 of 
the Code of Civil Procedure. But the oase 
was dealt with in revision; ib is not clear 
whether the insolvency and executing 
Courts ware distinct; and no objection to 
the jurisdiction of the latter or to the 
procedure applied was considered, 
sections 34 and 35 of the Provincial 
Insolvency Aot being in faob referred to. 
The decision therefore does not assist 
respondents or affect the conclusion that, 
when the raoeiver is the daimant and the 
property olaimed has vested in him. his 
olaim should be made under seotion 18 (3) 
in the insolvency Court. 

The lower Oourb therefore erred in 
refusing to enquire into the receiver's 
petition. The other point deoided in its 
judgment was that Ex. I, the compromise 
deoree under execution was nob simply for 
money, but seoured the amount due on 
particular properties. In terms, Ex. I only 
provides that the insolvents shall pay an 
amount agreed on by a specified date and 
that in oase of their default ib shall be 
recoverable by sale of properties attaohed 
before judgment, the attachment before 
judgment to oonbinue in force until pay¬ 
ment is made. The lower Court’s deoiaion 
purports to be based only on Ex. I and 
that document oontains none of the charac¬ 
teristics of a deoree for a charge and adds 
nothing to the rights of 1st to 3rd respond¬ 
ents as holders of a money deoree, in 
execution of whioh an attachment has been 
made. The deoiaion under appeal however 
was based mainly on the oonoluaion against 
the prooedure adopted by appellant. In 

(U) (1916) 8 L.W, 604-84 I. 0. 839-30 M.L.J. 
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setting that decision aside we therefore 
direot a rehearing ir. respeot of the charac¬ 
ter of the deoree under execution with 
reference to any considerations other than 
those referred to, which may be relied on. 

At the rehearing the lower Court will 
also consider any argument based on the 
application made by one of the insolvents 
to the executing Court, in which appellant 
participated. As the facts are not in 
evidence, it is not dear whether his 
participation was by way of an application 
undersection35 oftbeProvinoial Icsolvenoy 
Act or otherwise. In any event the effeob 
of appellant's acquiescence in the adverse 
order actually passed by the Subordinate 
Judge on appeal from the order of the 
executing Court must be considered with 
reference to section 34 (3) and the good faith 
of*tne 4th respondent's purohase. 

The appeal is allowed and the petition 
remanded for readmission and rehearing 
in the light of the foregoing and oosts todate 
in the lower Oourt and here will be oosts in 
the oase and will be provided for in the 
order to be passed. 

Seshagiri Aiyar, J.:—I agree. The 
respondents obtained a money-deoree against 
the insolvents and some others on the 
23rd Ootober, 1914. On the 31st January, 
1317 an application for adjudication was 
made. Notice was given on the 19th 
February. 1917 to the respondents and the 
order of adjudication was made on the 23rd 
Marob, 1917. In June, the respondents 
applied for sale of the insolvents' property. 
An application to stop the sale was then 
made. Apparently, the Offioial Receiver 
was not a party to the application although 
be seems to have supported the insolvents' 
application by a written statement. It also 
appears that an application to make the 
Reoeiver a party was rejeoted in April 
1918. On the 6th July, 1917, the Distriot 
Mun3if stopped the sale. On appeal the 
Subordinate Judge reversed that order. 
There can be no doubt that this order was 
wrong and it is to this wrong view of the 
Subordinate Judge that all the subsequent 
complications are attributable. The sale 
was made on the 28th June, 1918. An 
application to set aside the sale was made 
by some of the eoheduled creditors. 
Apparently it was not granted. The 
present application was made on the 23rd 
September, 1918 to the Distriot Court 
to annul the sale. It may be that when 
the case goes baok the petition will 


Qave to be amended by asking for posses¬ 
sion of the property as well. The Distriot 
Judge has held that the Offioial Reoeiver 
had no locus standi to impeach the sale by 
means of a petition to the Insolvency 
Court. Hence this appeal. 

I shall state my conclusions very shortly. 
Under seotion 16 of the Provincial Insol¬ 
vency Act, the property vests in the 
Offioial Reoeiver as soon as an order for 
adjudication is made. Any dealing with 
that property by any Court without notioe. 
to him will be ultra vires. Anantarama- 
Aiyar v. Kovilamma (11) and Devaraju 
Atyangar v. Tirumalasami Naidu (12/ 
support this view. If tbe sale held behind 
the back of the Offioial Reoeiver is a nullity 
tbe further question is what is the remedy 
be is entitled to. Mr. S. Ramaswami i- 
Aiyar contended that he must bring a suit I’ 
in the ordinary Courts to have his rights [ 
established. He mainly relied upon the 
absence of a provision in the Provincial 
Insolvency Aot like seotion 7 of the Indian 
Insolvency Aot and tbe corresponding pro¬ 
visions in the English Bankruptcy Aot. I 
do not think this contention is well-found. 
There was a oonfliot of decisions in the 
various High Courts as to whether even 
without a provision similar to seotion 7 of 
the Indian Insolvency Aot, the Provincial 
Insolvency Court has no jurisdiction to- 
direot delivery of property to the Reoeiver 
when it is moved by means of a petition. 
Seotion 4 of the present Aot has been so 
altered as to oonfer suoh a power. Tbe 
amendment should not be regarded as if for 
the first time a new power has been conferr¬ 
ed. 1 am of opinion that Beotion 4 deolares 
what has been the law all through. Apart 
from this, 1 think that seotions 16 and 18 ' 
read together do invest the Insolvency 
Court with jurisdiction to direot that 
property in the hands of a third party be 
delivered over to the insolvent. Mr. S. 
Ramaswami Aiyar relied upon the analogy 
of Order XL of the Code of Civil Procedure 
relating to Receivers. I am prepared to 
aooept the analogy but I do not think that 
any of the oases quoted by him hold that 
where a sale is a nullity the Reoeiver is not 
entitled tc move the Court for possession 
being given to him of the property. 
Relianoe was plaoed upon the express 
provision in seotion 37 of the Aot for 
annulling sales made in anticipation of 
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insolvenoy. Ib was neoessary to give aaoh 
an express power to set aside a oonveyanoe 
whioh prima facie veata the property in 
a third party ; bub where the property 
vesta in the Offinial Receiver, the legiaiature 
apparently did not oonsider ib neoeaaary 
that a apeoial provision should be made 
that bis rights should be dealb with in a 
partionlar manner. 

The real question ia whether the lang¬ 
uage of seotion 18 (3) Is nob compre¬ 
hensive enough to oonfer jurisdiction upon 
a Court of Insolvency to direct that 
possession be given to the Reoeiver. It 
olearly enacts that the Court may remove 
the person in whose possession or oustody 
any such property is, from the possession 
or ouBtody thereof. This implies that the 
property ao removed can be put in posses¬ 
sion of the Reoeiver. The learned Vakil 
for bbe respondent relied upon the proviso 
whioh lays down that the insolvent him¬ 
self must have a present right in order 
that the Official Reoeiver may exeroiae 
the right. The mere fact that there has 
been a court sale is nob a ground for 
holding that the insolvent has no present) 
righb to the property. The proviso refers 
to oaBBB where owiDg to the aob of the 
insolvent, the property is substantially on 
a lease for a particular period or is under 
a uaufruotuary mortgage or the like. If 
I am right in the view thab the oourb sale 
conferred no righb in the properby bo the 
purohaaer when ib was made behind the 
back of the Official Reoeiver, ib follows 
thab bbe insolvent as well as bis represen¬ 
tative. the Offioial Reoeiver has a present 
right to the possession of the property. 
The decision in Nilmoni Chowdhry v. 
Dhurga Oharan (3) dealt with the case of 
a benamidar, It was held by the learned 
Judges that an apparent title in a third 
party cannot be summarily dealb with in 
the Insolvenoy Oourb. That deoision does 
nob affeob the present oaae. I therefore 
do not disouss it further. On the other 
hand the decisions quoted by Mr. K. V. 
Seshayyangar, namely, Raghunath Das v.' 
uundar Das Khetri (7) Anurudha Kumar v. 
KethoDas, (13) and Madhu Sudan Paly. 
ParbatiSundari Dasya (14) support his 
contention. 


J the wtore agree in holding that the 
order of the District Judge in 0. M. P. 
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No. 566 of 1918 mu6t be reversed. The 
question as to whether the Reoeiver is 
estopped and other defences that may 
be open to the respondents will have to 
be considered at the trial. I agree with 
the order as to costs. 

Reversed and remanded. 
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Wallis, c.j., and Seshagiri Iybb, j. 

P. Ponnusamy and another —Defendants- 
Appellants 

v. 


A. Abdul Aziz and another —Plaintiffs- 
Respondents. 

Original Side Appeal No. 16 of 1920, 
deoided on 10th November, 1920, from the 
deoree of OouttB-Trotter, J., in C S. 
No. 483 of 1918. 


••Oivil P. C.. 0. XXI. R. 66 (9) ( 0 ) and (8)— 
"Every other thing that the Court thinhs mattrial 
etc ” does not include the terms ol mortgages on 
the property. 

Where a purchaser at a Court auotion purchases 
a property whioh is declared to be subject to a 
mortgage and subsequently it is found that by 
the terms of the mortgage to whioh the property 
was subject the mortgagor was not entitled to 
redeem that property without redeeming other 
mortgages ou other properties by the same mort¬ 
gagor to the same mortgagee on the eame date, 
the sale oanuot be set aside on tbe ground that 
the oertifioate failed to disclose a material parti¬ 
cular. 36 Oal. 333 (P.0.|, Diet. [P. 309, G, 

P. 310, Oa. 1 and 3.] 

C. Madhavan Nair and K. Kutti Krishna 
Menon —for Appellants. 

T. R. Ramchandra Iyer and A. Sivarama- 
Menon —for Respondents. 


Wallis, O.J.:—This is an appeal from 
the judgment of Mr. Justioe OouttB- 
Trotter decreeing a snib brought by the 
plaintiffs bo set aside a sale to him as 
auction-purchaser by the City Oivil Court 
to whioh a Small Cause Oourb deoree had 
been transferred, on the ground of mis¬ 
representation. 


omu uao 


-- "QIUD UU fcw 

grounds and the second of this ground wit 
whioh I shall deal first, is that the enpurn- 
branoe oertifioate, whilst disclosing thab 
the properby for sale was subject to two 
mortgages, did not disclose that by the 
terms of those mortgages the mortgagor 
was not entitled to redeem them wibhon 
redeemingiobher mortgages on other prc 
parties executed.by.him in favour of th 
aame mortgagee , w d. on the same dele 
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in other words, that there was a oontraot 
to the contrary within the meaning of sec¬ 
tion 61 of the Transfer of Property Aot. 
Undoubtedly that would be a very 
material matter for a purchaser to con¬ 
sider because it would mean that to get 
possession of the property which he had 
purchased he would have to find money 
to redeem those other mortgages and 
would then have the trouble of bringing 
to sale the properties mortgaged under 
those mortgages in order do get back 
that money. The question is, is this a 
ground for setting aside the sale? After 
hearing the question more fully argued 
than it appears to have been at the trial, 
I have oome to the oonolusion that it is 
not. In England where the property is 
sold under a writ of elegit the sale is 
by an apolioation to the Court of 
Chanoery and under the Judgments Aot 
of 1864 it is for the Court to make the 
necessary inquiries. Section 4 says : 

" Tbe Court shall direot all auoh enquiries to 
be made as to the nature and particulars ot tbe 
debtor’s interest in suoh land, and bis title thereto, 
as shall appear to be neoessary or proper,” 

and the oourse adopted is to send the 
abstraot of title to one of the oonveyanoing 
oounsel of the Court. I only quota that 
because the provisions of our own Code are 
on the same footing in 60 far as they 
throw the conduct of the 8 tie on the 
Court. The difference is of oourse that 
we have no oonveyanoing oounsel to 
advise the Court as the Court of ohancery 
has. Order XXI, rule 66 says that 
the Court shall cause a proclamation of 
the intended sale to be made and that suoh 
proclamation shall be drawn up after 
notioe and shall speoify the property to be 
sold the revenue assessed on the property 
any enoumbranoe to whioh tbe property 
is liable, the amount for the reoovery of 
whioh the sale is held and, 

“ every other thiog whioh the Court considers 
material fora purchaser to know in order to judge 
of the Dature and value of the property. ” 

Sub-rule 3 no doubt oasts upon tbe 
attaching deoree-bolder the duty of furnish¬ 
ing the court with the neoessary informa¬ 
tion. This is what it says ; 

“ Every application for an order for sale under 
this rule shall be aoeompanied by a atitemeot 
signed and verified in the manner hereinbefore 
preeotibed tor the signing and verification known 
to or oan be ascertained by the person making 
the verification, the matters required by sub- 
rule (3) to be epeoified in the proolamation; ” 


and for the assistance of the Courts 
administering the Code our Civil Rules of 
Praotioe prescribe what is to be done by 
the attaching deoree-holder and they 
prescribe a form (No.54) of affidavit whioh 
he has to file as to the nature and value of 
the property and that affidavit follows 
largely the terms of rule 66, sub- 
rule 2 aod says in paragraph 7 " A 
search has been made in the office of 
the Registrar of Assurances for the disbriob 
for sub-district) of...in whioh the property 

situate.and the following documents 

were found to have been registered in 
respeot of the said properoy—namely ” 
and in paragraph 8 " The dooument now 
shown to me and marked with the letter 
C ’ is the certificate of the said Registrar 
of the result of the said eearob." We do 
not think that the attaching deoree-bolder 
oan reasonably be required to do more in 
tbe first instanoe in order tooomply with 
rule 66, sab-rule 3 than to file an affidavit 
in the form prescribed in Form No. 54 of 
the Civil Rules of Praotioe whioh may 
be taken to inolude the matters in which 
the Court requires information. It would 
be too muoh to know upon what would 
practically be the funotion of a oonveyano¬ 
ing oounsel in England and require him to 
inepeot and peruse all mortgage documents 
mentioned in the oerbifioate with a view to 
seeing if they contain any olause like this. 
Under sub-rule 2, olause <e) read with sub¬ 
rule 3 he has no doubt to furnish informa¬ 
tion about " every other thing whioh the 
Court considers material for a purchaser to 
know." But prima facie tbe prescribed 
form of affidavit signifies what the Court 
considers reasonable to know. I do not 
think that the attaching oreditor oan be 
oalled upon to do anything more than 
follow that form. 

As regards the case referred to the 
deoision of the Privy Council in Kala Mea 
v. Harperink (1), that was quite a different 
case. In that tbe proolamation was read 
out in English for people who did not under¬ 
stand English and there were mistakes 
aho by the ministerial offioer. There was 
nothing of that sort here. There was no 
doubt the loss whioh must fall on one or 
other of two innooeDt people ; but on the 
principle of caveat emptor I think it should 
fall upon tbe purchaser. Ha had notioe 


(1) (1909) 86 Oal. 333 = 1 1.0. 123-36 I.A. 33 
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..of these dooumentB and could have perused 
them if he choBe. Than disposes of toe 
•question of law which arises in the oase. 

The question of faob in this oase really 
i is whether the story of misrepresentation 
whioh is now set up on behalf of the 
plaintiff is uot an after-thought invented for 
the purpose of getting oub of the disadvan¬ 
tageous sale whioh he has made owing to 
the existence of this olause in the mortgage 
deed of whioh he kaew nothing when he 

• made the purohase. The alleged misrepre¬ 
sentation should be made oub by very 

• clear and satisfactory evidence, espeoially 
where the plaintiff has a strong motive for 
getting out of a disadvantageous bargain 
as in the present oase. As the learned 
Judge has pointed oub there are really very 

. great improbabilities in the story bold by 
the plaintiff. Ha eays that he was walking 

■ along with ^s. 5,000 in hie pooket and that 
he was tol d that there was a sale going on. 
He says that he only speaks Hindustani, 
whioh is a vary unusual thing for a oon- 
traotor in Madras and whioh one may hesi¬ 
tate bo believe and bo says that he asked 

>■ aom ebody what was being sold, and was 
told that nob only the building mentioned 
iu the sale proolamation was being sold 
-bub also five bazaars whioh formed the 
“-frontage of ib upon whioh he heard Bs. 5,000 
being called out aud he made a bid of 
< Bs. 5,100 without more enquiry aud had the 
property knocked down to him. He says 

• he made bhe bid without troubling himself 
to look at the proolamation of sale, beoause 
he eays he believed that these five bazaars 

■-were inoluded in the sale. Ib is not in the 

■ least likely that he acbed in this way or 
waa in any way deoeived. The upset prioe 

• of this properby was fixed ab Bs. 5,000 by 

■ the 8heriabadar of the Oiby Oivil Oourd in 

■ the ordinary oourse of business npon bhe 
■materials before him and he had great 
experience in settling upset prices of pro¬ 
perties for sale in this oity and there is no 
reason bo suppose really that the Bs. 5,000 
! fixed by him was very far wrong and that 

property was only worth Bs. 2,000. 

The plaintiff had known bhe judgmant- 
dabbor for seven years and that he attested 
the promissory note whioh lad to the 
deoree. This furbher improbabiliBes the 
tsbory that he was a mere ohanoe oomer, 
who purohased on false information the 
property he knew nothing about. This 

• alleged conduct of the plaintiff, as my 
9,0arnad brother has pointed out, would be 


of a most unusual and unreasonable 
oharaoter, not a thing that any sane pur¬ 
chaser, much less a business-man like a 
contractor, would be likely to do. Furbher 
the details of bhe story are improbable. He 
says that as he was walking along he saw 
bhe defendant at the auction and asked 
him and bhe deoree-holder what was the 
property for sale and was told what they 
know to be absolutely false, namely, that 
what was being sold was one house and 
five shops instead of the one house 
mentioned in the proclamation. He has 
not ohosen to oall the deoree-holder and 
the judgment-debtor, whose evidenoe no 
doubt may not be of great value, denies the 
conversation and he is no doubt supported 
to some extent by bhe bailiff who held the 
sale and who says bhab after the sale and 
after the deposit of Bs. 1,200 and odd had 
been paid by the plaintiff, the plaintiff asked 
him when he was going to get possession 
of bhe house and bhe five shops and then 
was bold for the first time that he did not 
purohase the five shops and one house at 
all bub only purohased the house. This 
wibuess appears to reaolleot a great deal 
more than one would expeot and I do not) 
think it safe to rely on his rQoolleotion. 

In dealing with this oase I abtaoh a 
great weight to the opinion of my learned 
brother as to improbabilities whioh oharao- 
terise the plaintiff's story as to the manner 
in whioh the plainbiff says he oonduoted 
himself with regard to the sale. As I say 
again, a oase like this of misrepresentation 
ab a sale should be proved by the most 
clear and satisfactory evidenoe and the 
plainbiff has failed in my opinion to satisfy 
this test. I have the less hesitation in 
differing from the learned Judge beoause 
he has himself expressed considerable 
doubts ab the beginning of bis judgment. 

For these reasons I think bhe appeal 
must be allowed and bhe Buit dismissed 
with oosts throughout. 

Seshagiri Iyer, J.:—I agree and have 
nothing to add. 

Appeal allowed. 
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Wallis, 0 j., Ayling and Krishnan, jj. 

Deputy Commissioner and Secretary to 
the Chief Commissioner of Income-tax, 
Madras —Referring Officer 

v. 

Bhanjee Ramjee and Co —Assesses. 

Reference No. 4 of 1921. deoided on 19bh 
April, 1914, made by the Dy. Comr. and 
Seory. to tbe Chief Comr., Inoome-tax, 
Madras, on 11th February, 1921. 

(a) Income-tax Act 11918), 8. 33 (1)— Non¬ 
resident may or may tot 6e British Subject. 

It msbeB no difference with regard to 6 33 (1) 
whether tbe non-resident entitled to tbe in ccme 
is a Britieh eubjeot or a foreigner. [P. 319, C. 1 ] 

(b) Income-tax Act (1918), 8. 33 (1)—Aisessitig 
the ogtnt is only a mode of Itty, 

Tbe latter part of S. 33 (1) relating to assess¬ 
ment in the agent's name, merely provides 
machinery by which the tax can be levied where 
he non-reBident cannot himeelf be got at. 
[P. 313, 0. 3.] 

0. Madhavcn Nan —for tbe Referring 
Officer. 

S. Srinivasa Aiyangar and R. Ganopathi 
Aiyer —for Assesses.:; 

Judgment: —Tbe question which the 
Board was direoled to refer is whether in 
tbe oiroumstances, tbe Collector of Malabar 
had jurisdiction to assess a petitioner. Now 
the inocme which is taxable under tbe Aot 
is, as provided in seotion 3. 

“ All Inoome from whatsover source it ie derived 
it it acoruea or arises or is received in Britieh India 
or is under the provisions of this Act. deemed to 
soorue or arise or to be received in British India," 

and under seotion 33 (1) in tbe oase of 
any person residing out of British India. 

“ All profits car game accruing or arising to such 
person whether directly or indireotly through or 
from aDy business conneot'on in Britieh India 
shall be deemed to be inoome acoruing or arising 
in British India," 

and is consequently taxable under the 
express provisions of seotion 3. It makes 
no difference with regard to this seotion 
whether tbe non resident entitled to the 
inoome is a British subject or a foreigner, 
in either oase he is chargeable with the tax 
in British India. 

It has however been argued that beoause 
seotion 33 tl) not only provides that such 
profits and gains shall be deemed to be 
inoome accruing or arising within British 
India but goes on to provide that they, 

" efcall be cbaigeeble to income-tax in the name 
of the agent of ony such ptrsen, and such agent 


shall be deemed to be the aeeeesee in respeot of 
euoh ineome-tax;" 

the profits and gains in question are not. 
ohargeable unless they are assessed to 
inoome tax in the name of an agent of the 
noD-resident. This construction is not. 
supported by the proviso immediately 
following:— 

"Provided that any arrears of tax may b# 
recovered aho in accordance with the provisions 
of this Act Irom any assets of the non-resident 
person, which are or may at any time come within 
British India.” 

whioh supports tbe construction that 
the prefits or gains are ohargeable if they 
oan be got at in British India whether 
they are assessed in the name of an agent 
of tbe non resident or not. This was ex¬ 
pressly decided on tbe corresponding seotion 
of tbe Bnglish Aot by Mathew and 
A. L. Smith, JJ. in Tischler y.Apthorpe Cl), 
which was approved by the Court of Appeal 
in Werle and Co. v. Colquhoun (2) and it 
was held that a non-resident who had 
been himself assessed whilst in England 
had been properly assessed. All that 
latter part of tbe seotion does.is to provide 
machinery by whioh the tax oan be levied 
where tbe non-resident oannot himself be. 
got at. 

In the present oase the petitioner resides 
and has his principal place of business in 
tbe Cochin State in Muttanoheri whioh 
adjoins British Coobin and praotioally 
forms one town with it, and tbe petitioner 
not only does a large part of his business 
in British Coobin as stated in the reference 
but also accepted notices and submitted the 
necessary returns to the Colleotor of 
Malabar of whioh British Coohin forms a 
part for inoome-tax purposes. The referenoe 
states that 

" Contraote for tbe supply of goods are entered 
into and signed at tbe offices of firms in British 
Cochin aDd tbe goods are delivered at the jetties 
of tbe purchasers; tbe sale proceeds are paid to 
tbe firm’s ageDt or rather duly authorised servant 
in cash in British India or by cheques whioh are 
oashed in Banks in British India." 

In these oiroumstanoes, it seems dear 
that these are profits and gains arising to 
the petitioner through or from his business 
oonneotions in British India in respeot of 
which he is assessable under the Aot. 

The petitioner never set up the case that 
his principal plaoe of business in British 

(1) (1835) 53 L.T. 814 = 33 W,R. 548 = 49 J. P. 

372. 

(3) (1888) 20 Q.B.D. 763 = 57.L J. Q B. 323 — 02. 

J.P. 644 = 68 L.T. 756 = 36 W.R. 613. 



I 


’3921 


MUSIOADU v. manbam gopala bbddy (Napier, J.) Madras 213 


India was situate in Bombay and that 
■therefore even as regards his gains and 
profits in British Ooohin he ought to have 
■ been assessed by the Colleotor of Bombay 
by virtue of the definition of Colleotor in 
eeotion 2 (51. His ease was that the 
business in Bombay was oarried on by 
another firm in whiob he was merely a 
partner and that there were no assessable 
profits or gains arising to him in British 
Ooohin. If there were, he did not dispute 
the right of the Colleotor of Malabar to 
assess him in respeot of them. On the 
contrary be submitted the neoessary 

•returns to the Colleotor of Malabar and 

• 

did not raise this point either before the 
•Collector or on his appeal to, the Board of 
Revenue nor is it dealt with either 
in the order direoting the referenoeor in the 
'leferenoe itself. In these oiroumetanoes it is 
<not open to him to raise this question now, 
and it is unneoessary for us to consider it. 
"The petitioner must pay the oosts of the 
deference Bs. 250. 

Reference answered. 


** A.I.R. 1921 Madras 213. 
Napier and Krishnan, jj. 

Musigadu— Plaintiff- Appellant 

v. 

Maneam Oopala Reddy — Defendant- 
Respondent. 


Second Appeal No. 378 of 1920, deoided 
-•on 2nd November, 1920, from the decree 
oftheAddl. Sub-J„ Ohittoor, in Appeal 
Suit No. 99 of 1919. 


Adotne possession—Mortgagor and mo 
■gagu—Oral salt of morlgagtd property to ui 
f mutuary mortgagst authorising him to hi 
the proptr)y as owner—Attend nature o/ pose 
10 8 righl prescription llmo 

-a™ “° K g ?l, 8# 0 * a00t , ^ h5s assertions 

? BCq u lt9 * tiUa by prasoriptlc 
even if the mortgagor-knowing of auoh an assert!* 

?n 9 .nm M9d “ ^‘ Ms 8aoh *^\eBoeaoe amoui 

Seht * ‘° * M,eMB °‘ “>• m°rtga 

But an arrangement with a nidfraolui 

ySE* whfoh ihe mo( ‘gago» has attempt 
P copat *y t0 **»<» mortgagee and 1 
cfvSSS*? mor ‘g«8«a should hold possess! 

m • MM owner thereafter ohan 

i&gHsras; 


S. Jagadisa Iyer —for Appellant. 

L. A. Goviniaragava Iyer —for Respon¬ 
dent. 

Napier, J.—This second appeal arises out 
of a suit in respeot of oertain Kudimi mani- 
um” lands over whioh the plaintiff’s father 
created a usufructuary mortgage in favour 
of the defendant’s father in 1878. This is 
a suit to redeem the mortgage. The defen¬ 
dant oontends that the plaintiff sold the 
property to him in 1899, Several questions 
raised in the lower oourts have not been 
raised here and the finding of the lower 
appellate court was that there was a true 
and valid sale by the plaintiff to the defen¬ 
dant. The point taken in this oourt is 
that this sale, not being by a registered 
instrument, would not oonvey any title. I 
do not think it necessary to go into the 
question whether the form of the sale was 
such as to oonvey the property, beoause it 
is oontended before us that, in the oiroum- 
stanoes, a title has been made out by 
adverse possession even if the sale fails. 

There oan be no doubt that a period of 
12 years has elapsed between the present 
suit and the date of the oral arrangement 
made between the parties whith is relied 
on as a sale. It is therefore contended 
that, even if this oontraob for sale did nob 
operate to oonvey title, it did operate to 
affeob the nature of possession so as to 
provide a starting point for limitation. 

It seems to me that we have to 9tarb 
with the ruling of the Privy Oounoil in 
Khirajmal v. Da»m (1) to asoertaia the 
effeobof transactions not amounbingto sales, 
on possession. In that oase, the property 
had been mortgaged to oertain persons and 
the interest of the plaintiff, the mortgagor, 
had been sold in execution of a deoree and 
purchased by the mortgagee. The Privy 
Oounoil held that in the oiroumstanoes the 
sale was not binding on the mortgagor 
and that therefore the mortgagor's iutereab 
did not pass. The defendants there 
relied on oertain evidence of aoquiasoenae 
by the mortgagors in the oharaoter of the 
possession of the mortgagees, subsequent 
to this deoree or sale, as showing that they 
were in possession as owners. 

Their Lordships dealing with the evi¬ 
dence say as follows: 

’ Their Lordships an satisfied that the 
f hM l? 60 kh * k 01 Mortgagees throughout 

end the question at jii ue la exclusively one 

tfj (1905) 891 Oil. 996—89 1,A. 93-9 Q.W.N, 90 
-1 O.L.J. Q8I-8 Bat, 7*4 (P.O.). 


214 Madras musigadu v. maneam gopala reddy (Napier, J.) 


between mottgagor and mortgagee. As between 
them neither exclusive poeseesicn by the mort- 
gagee ter any length ol time ehort ol the 
statutory period ol 60 years, nor any acquiescence 
by the mortgagor not amounting to a release o( 
the equity ol redemption will be a bar or defence 
to a Buit lor redemption it theparties Bre otherwise 
entitled to redeem.” 

It is clear that what their Lordships ex¬ 
clude is mere acquiescence and what they 
require is something amounting to a release 
of the equity of redemption i.e. t a 
mortgagor s interest. This deoision is 
binding on this Court and we have to see to 
what extent the oases whioh have been quofc- 
follow it or vary from or are inconsistent 
with it. An important case on which the 
appellant relies is Anyaputhxra v. Muthu - 
kumarasioami (2). In that case, there 
was an oral arrangement found by wbioh 
the mortgagor purported to sell to the 
mortgagee and the Benoh held that that 
was not sufficient to vest the title. But 
the reasoning of Sadasiva Iyer, J. is on the 
assumption that there had not been 
anything as high as a oontract. He says 
at page 431 :— 

The sale of 1893 beiDg invalid and ineffective 
to convey to him the owDerebip in the equity of 
redemption, ... he cannot by merely assert¬ 
ing possession as owner under the invalid 6alo 
convert hie possession as mortgagee into po6Ees6ion 
as owner, eveD granting that ibe mortgagee knew 
and acquiesced in his assertion.” 

The learned Judge relies on the deoision 
of the Privy Counoil for this proposition. 
I think it is an exaot reproduction of wbat 
was intended to be laid down by the Privy 
Oounoil. The fact that the learned Judges 
deoided that the transaction in tbatoaee did 
not alter the nature of the possession must 
of course be read subjeot to the proposition 
laid down by Sadasiva Iyer, J. The oase 
which makes the distinction between ao- 
quiesoenoe and something more is Usman 
Khan v. Dasanna (3) a judgment of that 
same learned Judge sitting with Sundara 
Iyer, J. That was a oase where a simple 
mortgagee bad taken possession of the 
promises. By a subsequent oral agreement 
not amounting to a deed of transfer it was 
arranged that he should from that date 
hold the property as owner. At page 547 
the learned Judges say thus : 

“ It is no doubt true that the 3rd defendant was 
entitled to take possession under Ez. A., the 


(9) (1914) 37 Mad. 493-33 M.L J. 339-15 I.C. 

943 —(1919) M.W.N. 864. 

(3) (1914)87 Mad. 646 = 93 M.L.J, 360=161,0. 
694- (1913) M.W.N. 996. 
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mortgage, aDd we shall assume that possession bo 
taken would be held by him as mortgagee. But 
assuming all this, what was there to prevent both / 
the mortgagor aDd the mortgagee from agreeing 
that the mortgagee should from a certain date hold 
possession as owner ? Such an argument may not 
be valid to confer immediate title on the mort- 
gagee, but, as far as we are aware, there is no 
principle of law whioh prevents both parties Ircm* 
agreeing what the charaoter of the possession to be 
held by the mortgagee should be from a certain, 
date. It is quite true that a mortgagee cannot by • 
a mere assertion of his own or by any unilateral 
bci of his, convert bis possession as mortgagee into • 
possession as absolute owner. That has been laid 
down is several cases. But they have no bearing* 
on the question of the effeot of the agreement be¬ 
tween both parties that the mortgagee should hold > 
possession as owner ar\d not as mortgagee ” 

aDd then at the end of their judgment; 
their Lordships say: 

“ We are of opinion that both parties were 
entitled to agree in what charaoter the 3rd. 
defendant should bold possession, and that the 
plaintiff who purchased the equity of redemption 
from the let defendant oaonot now olaim to 
redeem on the footing that the 3rd defendant’s 
possession hap throughout been as mortgagee.” 

This decision has been followed in 
Letters Patent Appeal No. 207 of 1915- 
and in K. Kandasami Pillay v. Chinnappa (4) 
and it seems to me that the doctrine 
laid down here does bring the caeo within 
the language of the requirements laid down 
by the Privy Counoil. The Board say 
that acquiescence is nob sufficient. Aoquie- 
eoenoe is dearly not an agreement, but 
agreement carries the mattera stage further. 

I oannot for myself see that an agreement • 
between two parties does not oome within, 
the meaning of the words “something in 
the nature of release.” The Board oannot 
have meant that a formal and valid docu¬ 
ment of release was necessary beoause if ; 
such a dooument existed, ib would have- 
done more than alter fche nature of the 
possession—it would have conferred title• 
at once—nor do they suggest that some* 
aot must be done on the land. If the view 
I take is a oorreot interpretation of their 
Lordships' judgment the position is this : 
that whereas neither assertion by itself nor 
assertion with mare acquiescence is suffi- 
oient.to alter the nature of possession, an 
agreement between fche parties is sufficient. 
In this view fche authorities so far consider¬ 
ed, are not in oonfliofc ; but our attention:* 
has been drawn to an unreporfced case,. 
Appeal No. 40 of 1913. There the Benoh* 
found that there was an oral agreement t o■ 

(4) (1921) 44 Mad. 263 = 40 ML*J. 106 — 11931b 
M.W.N. 1-62 1.0. 603-13 L.W. 429. 
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sell tbe property, bat it was invalid for 
want of registration ; and relying on the 
language of tbe Privy Counoil in Ehirajmal 
v Daim (1) were of opinion that this con¬ 
tract need not have the effeob of obanging 
the nature of the property. With deferenoe 
to the learned Judges. I think they have 
nob oorreotly expressed the limitation of 
the language, the word they employ being 
“ acquiescence ” and not ‘ oontraot. ’ In my 
opinion that case is wrongly deoided and 
should not bo followed. In this view I do 
not think it necessary to consider a further 
point, namely, whether there was prooess 
of delivery whioh would affect the nature 
of the possession and whioh appears to 
have been the basis of the deoision in 
Muthukaruppanv. Muthu f5) whioh turned 
on tho oonstruotion of seotion 54 of the 
Transfer of Property Aot. 

I therefore hold that title has been 
aoquired by adveroe possession and as a 
result, the seoond appeal should be dismiss¬ 
ed with costs. 

Krishnan,J.:—As stated by my learned 
brother, thie is a suit for redemption of a 
uaufrootuary mortgage of the year 1878. 
That mortgage has been found by the lower 
Oourb, though denied by the defendant. He 
also raised the plea that tbe mortgage was 
no longer subsisting as in 1899 by an oral 
arrangement between the mortgagor and 
the mortgagee, the property bad been sold 
outright to him and that ever sinoe he had 
been bolding possession of the property as 
owner thereof, and not as mortgagee and 
therefore there was nobbing to redeem. 

Two questions were raised before us in 
argument; firstly whether this oral arrange¬ 
ment, ooupled with what is stated to be a 
delivery of possession o'f the property to 
the mortgagee, did pass the ownership of 
the property validly to the mortgagee, as 
the whole property is of the value of less 
than Rs. 100; and secondly, if it did nob 
pass, whether the possession of the defend¬ 
ant sinoe the date of that oral arrangement 
bas been adverse to the plaintiff so as to 
give bim a title by prescription, as he bas 
been so holding possession for more than 
12 years before the date of suit. 

I Bball take up for consideration the 
second question first whioh has been dealt 
with at considerable length by my learned 
brother. Thequestion is whether ausufruo- 


(«) (1916) 88 Hadr 11G8—1 D.W. 754-97 M.L.J. 
4flf-!i6jRO, ,779-U9J4) M.W.H. 768, , 


tuary mortgagee to whom property has 
been alleged to have been sold without a 
registered instrument, tbe sale being invalid, 
oan. by holding possession of the property 
for over 12 years from that date acquire a 
title by prescription. It is urged for bhe 
appellant (plaintiff) that a mortgagee oan 
never plead adverse possession against the 
mortgagor unless in some manner tho 
mortgage has been extinguished or releas¬ 
ed and that this has not happened in thiB 
case by the oral arrangement. 

Relianoe is plaoed by him upon the deci¬ 
sions of the Privy Counoil oase in Khirajmal 
v. Daim (1) aDd of this Court in Arya- 
puthra v. Muthukumaraswami (2l and tho 
unreported deoision in Appeal No. 40 of 
1913 for his argument, that under suoh 
oiroumstanoes the mortgagee's possession 
must be referred to his right as mortgagee 
and cannob be treated as the possession of 
an owner adverse to that of tbe mortgagor. 
Now my learned brother bas dealt with 
the Privy Counoil case and has explained 
to what extent it is applioable to the pre¬ 
sent oase. That oase does not seem to 
extend beyond this; that a mortgagee 
cannot by his own assertions of adverse 
holding aoquire a title by prescription, 
even if the mortgagor knowing of suoh an 
assertion, aoquisoed in it, unless suoh 
aoquiesoenoe in the language of the Privy 
Counoil amounts in some way or other to 
a release of tbe mortgage right. That 
exaotlv is what Mr. Jusfcioe Sadasiva Iyer 
held in Ariaputray. Muthukumaraswami (2) 
to be the effeob of the Privy Counoil judg¬ 
ment. It did not deal with tbe effect of an 
agreement between tbe parties, which is 
tie point taken in Usman Khan v. Dassan - 
na (3), to wbioh also my learned brother 
bas made a detailed reference. 

In the case in 37 Mad. 545 it was 
ruitid that where a mortgagor and a mort¬ 
gagee oame to an agreement that bhe 
mortgagee should hold possession of the 
property from and after tbe date of the 
agreement as owner of the property, suoh an 
agreement was a valid agreement and the 
oharaoter of the mortgagee's possession 
would thereafter be that of an owner and 
nob that of a mortgagee and euoh a posses¬ 
sion.continued for over 12 years would give 
him a title by prescription even if he 
obtained no title by transfer, ThiB latter 
case has been followed by a Ben oh of 
3 JndgeB in Letters Patent Appeal 
No. 207 of 1916, which la of oourae binding 



216 Madras subba aiyar 


V. T. S. RAMASWAMI AIYANGAR 


1981 


on us here and ifc ha3 also been reoeotlv 
followed in Second Appeal No. 1755 of 
1919, (4) Ineach of these cases thequestion 
which we have to decide, has been answered 
J in the affirmative, namely, that an arrange¬ 
ment with the mortgagee by whioh the 
mortgagor had attempted to sell the 
property to the mortgagee and had agreed 
that the mortgagee should hold possession 
of the property as a real owner thereafter 
changes the character of the possession and 
enables the mortgagee to rely upon that 
possession for obtaining a title by prescrip¬ 
tion under article 144 of the Limitation Aot. 

The aotual deoision in the case in 37 
Mad. 423 seems to be somewhat against 
this view ; but on looking into the reasoning 
of the learned Judges they did not seem to 
have recognised this distinction between an 
agreement and a mere unilateral act on 
the part of the mortgagee in deoiding 
his possession to bo not adverse. That 
being so, I am not prepared on tbe authority 
of that case, to differ from my learned 
brother on the question before us and I 
agree that we must hold, following the 
oases that I have mentioned above, that the 
defendant in this case has obtained title 
by adverse possession. 

The unreported oase in Appeal No. 40 
of 1913 is no doubt also against this view 
and I was inclined at one stage, to have 
the question settled by a Full Bench, but 
in view of the Letters Patent Appeal whioh 
was decided by a Bench of 3 Judges of 
this Court, I think it unnecessary to do 
so, as we are bound to follow that ruling 
in preference to the other decisions. Hold¬ 
ing then in agreement with my learned 
brother, that this appeal must be dismissed 
on the finding that the plaintiff’s title has 
been lost by adverse possession of the 
defendant, the other question in thi3 appeal 
viz,, whether there was a proper and valid 
transfer by delivery of possession of the 
property, does not .arise for deoision. I 
will therefore express no opinion on that 
matter as it is a question of considerable 
difficulty to decide. 

I agree that the Second Appeal should 
be dismissed with coats. 

Appeal dismissed. 


* A I R. 1921 Madras 818. 

Sadasiva Aiyar andCoutts- 
Trottkr, jj. 

Subba Aiyar —Plaintiff-Appellant 

v. 

T t S. Bamaswami Aiyangar and another 
—Dafendants-Respondents. 

Second Appeal No. 724 of 1920, decided 
on 1st December. 1920, from the decree of 
the Dist. J., Madura, in Appeal Suit 
No. 534 of 1918. 

* Provincial Insolvency Aot (19071. 8s. 23 and 
20 (c.— Insolvency petition presented to District 
Judge and transferred by him to Official Receiver 
“for adjudication and administration of the estate” 
— District Judge's order amounts to appointment 
of Receiver as agent under S 20 (e). 

An Insolvency petition was filed before the Dis¬ 
trict Judge, He passed tbe following order: “The 
petition is transferred to the Official Receiver for 
adjudication and for the administration of the 
estate. In due course the Official Receiver passed 
an order of adjudication, but no separate order 
was passed bv the Distriot Judge vesting the pro¬ 
perty in the Official Reoeivec in aooordanoe with 
the terms of 8. 18. The Offioial Receiver assigned 
some of tbe insolvent’s properties to a third 
person. 

Held , that the Distriot Judge by his order 
transferring the petition must be deemed to have 
appointed the Receiver to do the aots whioh the 
Court was empowered to do in the absence of a 
formal appointment of an Official Receiver qua 
Receiver under 8s. 23 and 20 (e) and therefore tbe 
assignment by the Receiver was a valid aesignment. 
[P. 216. O. 2; P. 217, C. 1.] 

T. R. Venkatarama Sastri and K. S . 
Sankara Iyer —for Appellant}. 

A. Krishnaswami Aiyar —for Respond¬ 
ent}. 

Judgment:—The appellant in this oase 
bases his claim on an assignment from the 
Offioial Receiver of Tinnevelly, dated the 
2nd October, 1913. That assignment was 
made by tbe Official Receiver purporting 
to aot in his capacity as Offioial Receiver 
in whom tbe estate of one Ramaohandra 
Iyer, an insolvent, vested. Ramaohandra 
Aiyar filed his petition in 1911 and it 
came up before tbe Distriot Judge on 
3rd January, 1912 when he passed the 
following order: “The petition is 
transferred to the Offioial Receiver for 
adjudication and for the administration 
of the estate. Parties and pleaders direct¬ 
ed to appear before him on 10th January, 

1912.” In due course on the 23rd January, 
1912 the Offioial Receiver passed an order 
of adjudication, but no separate order 
was passed by the Distriot Judge vesting 
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■the property in the Official Receiver in 
QOOOrdaDoe with the terms of eeotion 13 of 
the Provincial Insolvency Act. Ib is 
therefore contended and has been success¬ 
fully contended, in the two Courts below 
that as the property never vested in the 
•Offioial Receiver he was unable to effect a 
valid transfer to the appellant. 

It has been suggested to us in argumenb 
that the order of the 3rd January of the 
Distrioo Judge may be oonstrued as an 
order under eeotion 18 of the Aob vesting 
the property in the Receiver because it is 
•said thab though he did nob then adjudi¬ 
cate, he made an order which would have 
• effeot, in the event of the adjudication 
subsequently by the Offioial Receiver, of 
•vesting the property in him, We are not 
prepared to say that thab argument is 
unsound. But we think that the oase oan 
•be deoided on a muoh simpler and dear 
ground. 

By eeotion 20 (a) of the Aot the Receiver 
is given power to sell all or any part of the 
property of the insolvent and by sec¬ 
tion 20 ( e ) " to employ a pleader or other 
agent to take any proceedings or do any 
business whioh may be sanctioned by the 
Court." By seotion 23 " where no Receiver 
is appointed, the Court shall have all the 
rights of, and may exeroise all the powers 
conferred on, a Reoeiver under this Aot.” 
3Jow assuming that the order of the 3rd 
January. 1912, did nob amount to a valid 
order appointing the Receiver and vesting 
the property in him the result was that the 
powers of the Reoeiver remained in the 
hands of the Court under seotion 23. One 
of those powers was to appoint an agenb 
_ under seotion 20 (e) to do any business 
whioh is sanctioned by the Court, whioh 
under sub-section (a) comprises the sale of 
the property of the insolvent. Therefore 
ib seems bo us that the order of the 3rd 
-January at any rate amounted to this, 
namely, the appointment of the Receiver 
(who is oertainly not less fit than any other 
person whom the Coart might appoint to 
do the aots whioh the Court was empower¬ 
ed to do in the absence of a formal appoint¬ 
ment of an Offioial Receiver qua ‘’Receiver 
under the Act. We therefore think that 
the aobion of the Offioial Reoeiver in sell¬ 
ing this portion of the estate oLthe bank-, 
‘rapt to the appellant was a perfectly valid 
aot.under the order of the Oourb. 1 

This CQUrK^haa had an occasion before 
ootbe naaejati Afuthwsam Aiyar v. Sanaa 
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Kandiar (1), to regret the deficiency of 
the Aot whioh does not provide that 
immediately upon adjudioation, the estate 
shall vest in the Official Reoeiver and we 
note with regreb that that omission has nob 
been reotified in the Amendment Aob 
whioh has been passed, In that oase, the 
omission led bo a serious miscarriage of 
justice and we are glad that in this oase 
owing bo the existenoa of the order of the 
3rd January, 1912, such a oonsequenoe 
does not neoessarily follow. 

The case will be remanded to the lower 
Court for disposal after dealing with the 
remaining issues in the oase. Coats will 
abide the result. 

The Court-fee will be refunded. 

Case remanded. 


11) .(1920) 48 Mad. 869-39 M LJ. 438- 19 L.W, 
262 — 59 I.O. 507-U920) M.W.N. 637. 
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Kumaraswami Sastri, j. 

In the matter of Y. S. Masilamony 
Mudali —Insolvent. 

Insolvency Petition No. 229 of 1916 
deoided on 29th November, 1920. 

Hindu Laio—Partition—Order of Insolvency 
Oourt directing father's share to be delivered to 
Official Assignee—8ons remain joint. 

The eflaot of tho order directing a division o( 
the lather insolvent's share and delivery ot the 
same to the Offioial Assignee is only a aeveranoe ot 
the status ao (ar only as he ia concerned and hia 
sona oontinue joint wi;h benefit ot survivorship 
inter se. [P. 918, O. 9.) 

N. Rajagopalan—lor Minor’s Guardian. 

F. H. Wilson—Offioial Assignee. 

Judgment:—By an order dated the 
15th April, 1920,1 held bhatthe insolvent's 
four sons were not liable to pay the debts 
of the insolvent whioh were inourred for 
purposes not binding on him. I directed 
the partition of the share of the insolvent 
and delivery of bhe same to the Offioial 
Assignee. Ib is now admitted that bhe 
insolvent’s share was one-fifth and not 
one-sixth as erroneously stated in the 
order. 

Subsequent to thab date and before 
partition was effected bhe eldest son of the 
insolvent died isaneleas, and the question is 
whether bhe share goes by survivorship to 
the insolvent and his surviving sons or to 
the sons alone. It is contended by tha 
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Official Assignee that as the son died 
before the partition w-is effected, the share 
survives to the father and sons, while it is 
oontended by the guardian of the sons that 
they are entitled to the share of the 
deoeased brother. 

It is clear from the order of the 15th 
April that there was no partition ordered 
between the sons inter se bub that all that 
was done was to out off the share of the 
father so as to make it available for the 
payment of bis debts. 

The view that an actual partition by 
metes and bounds was neoessary to effeot 
a division of status and to dissolve the oo- 
parcenery has been exploded by the deci¬ 
sion of the Privy Council in Appuvier v. 
Eamaaubba (1). It was subsequently held 
in various decisions that actual severance 
was only effeoted by an agreement between 
the oo-parceners or by a preliminary deoree 
in a suit for partition. The view is no 
longer tenable having regard to the deoision 
of the Privy Counoil in Suraj Narayan v. 
Ikbal Narayan 12', Girja Bai v. Sathasiv 
Dhunderaj (3 • and Kevai Nain v. Budh 
Smgh (4). All that is now neoessary is thab 
there should be a olear aod unabiguous in¬ 
tention expressed by one member to sever 
the status—the mere filing of a suit for parti¬ 
tion being held to be sufficient to dissolve 
the oo-paroenery between the plaintiff and 
the other members. 

The fact that a co-paroener claims or is 
awarded his share would not however by 
itself dissolve the oo-paroenery between 
the other members and it is open to them 
to remain joinb with all the incidents of a 
jdint family as between themselves. In 
Rangaswamy Naidu v. Sundararajulu 
Naidu (5), it was held that it was open to 
one member of a joint Hindu family to 
separate himself from the rest leaving the 
latter to oontinue as before as members of 
a joint family aod thab under the Hindu 
law, a father has power to separate one of 
his sons leaving the others joint. A similar 
view was taken in Palaniammalv. Muthu- 
venkatachala Monyyayar (6). 


(1) (I860) 11 M I-A. 75 = 8 W.R. 1-1 Buther 667 

= 2 8ar. 218 IP.C ). 

(2) (1913) 35 All. 80-18 I.C. 30 = 40 I A. 40 

(P.O.). 

(3) (1917) 43 On!. 1031 -37 1 0, 321 =43 I.A. 151 

(P C.). 

(4) (1917)39 All 496-40 I.C. 286 = 44 I.A. 169 

(P.C ) 

(6) (1916) 31 M.L.J. 472-35 I.C. 62. 

(6) 38 M.L.J. 769-43 I.O. 833. 


Having regard to the authorities it seems 
to me to be olear that the effeot of the 
order directing a division of the insolvent’s 
share effeoted a severance of the status so 
far only as he was oonoerned and that 
while he at last beoame a divided member, 
his sons continued joint with benefit of 
survivorship inter se. 

The division effeoted is set aside and a 
fresh division is ordered, whereby the in¬ 
solvent’s one-fifth share will be divided and 
given to the Assignee. Taxed oosts out of 
estate. 

Order varied. 


** A.I.R. 1021 Madras 818. 

(FULL BENCH). 

Wallis, c.j., Ayling, Sadasiva 
Iyer, Napier and Krishnan, jj. 

E. M. Visvanadhan Chetti and others — 
Plaintiffs-Appellants • 

v. 

Arunachalam Chetti —Defendant-Res¬ 

pondent. 

Seoond Appeal No. 662 of 1919, deoided 
on 6tb Ootober, 1920, from the deoree of 
the Temporary Sub-J., SivagaDga in 
Appeal Suit No. 85 of 1918, 

•Ma) Civil P.C., S. 73 and O. 21. R. 62- 
Court to which execution is applied /or, holding 
money to the credit of judgment-debtor—Such 
money is r.ot " assets ” in the hands of execution 
Court within the mtanino of 8 73 unless such 
money is attached bp the Court in) the capacity of ’ 
executing Court. 

Money deposited in Court to the oredit ol a 
judgment-debtor belore any deoree-holder applies 
in exeoution to havo it paid towards the satis¬ 
faction ol his deoree should not be dealt with on 
a system of priority when several decree-holders 
afterwards oome in and apply to the same oourt 
to have it attaobed but it should be raleably 
distributed among them. [P. 222, C. 1.] 

The faot that money was lying in Court to tbs 
oredit ol the judgment debtor in a suit other than 
in wbioh the attachments were made does not 
make it assets “ held by a Court " within the 
meaning ol 8. 73 wbioh dearly refers to assets 
levied in exeoution or paid into Court in satisfac¬ 
tion ol the deoree under exeoution and not tc 
assets lying in the same Court to the oredit ol the 
judgment-debtor in another suit. [P 221, 0. 2.J • 

When the attaohing Court and the custody 
Court or the same an order should be made by 
the Court as attaohing Oourt lor transferring the 
money from the suit in wbioh it oame into Court 
to the suit in which the attachment took plaoe. 

It is only when this is done that the Court as 
attaohing Court oan properly be said to have- 
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the 

who 


received the assets and to hold it within 
meaniDB ol 8. 73; and deoree holdete 
have attached prior to that are entitled to rateable 
distribution. 38 Mad. 231. Overruled 44 Oal. 
1073, Dieeented Irom. [P. 323, Cs. 1 and 3 ] 


(b) Madras High Court Civil Bales of Practise 
—Br. 179 and i80—Bales are ultra vires. 

Per 8adasiva Iyer, J.—Those portiooa ol rules 179 
arid 180 ol the Civil Rules ol Praotioe whieh 
require thd the Court should proceed in oertain 
oases mentioned in R, 179 as il the deoree- 
holder was an assignee ol the jadgmeni-dcbtor and 
require in oertain oases mentioned in R. 180 
that " the exeontion petition shall ask that the 
deoree may b* transmitted to the oustody Court ’’ 
are ultra vires. [P. 233, C. 9.] 


' K. Rajah Iyer—lot Appellants. 

A. Krishnaswamy Iyer —(or Respondent. 

Order op Reference. 

Spencer, J.;—The question to be deoided 
in this Second Appeal is whether money 
deposited in Court to the oredit of a 
judgment debtor before any deoree-holder 
applies in execution to have it paid towards 
the satisfaction of his deoree should be 
dealt with on a syBtem of priority when 
several decree-holders afterwards oome in 
and apply to have it attaohed or whether 
it should be rateably distributed among 
them. 

In this oase the money was deposited on 
January 7th, 1909 by the judgment-debtor 
in Original Suit No. 207 of 1908 to the 
oredit of his deoree-bolder, Mubhiah Chetty, 
and was about to lapse to Government on 
15th February, 1916, when the appellants 
attaohed it on December 23rd, 1915, in 
exeoution of their deoree in Original Suit 
No. 87 of 1913. The respondent 'another 
deoree-holder) came in later on February 
26th and obtained rateable distribution, 
notwithstanding the faot tbab the amount 
would have lapsed bo Government by the 
date he filed hie exeoution petition had ib 
not been for the appellant’s diligence. 
The present suit was brought to obtain a 
re-adjustment of the order for rateable 
distribution passed in exeoution. 

On the poiDb of law as stated above there 
is a considerable difference of opinion. 

Seotion 73, Civil Prooedpre Code, does 
not in terms apply, beoauae the money 
deposited is nob strictly speabiog "assets 
held” in the process of exeoution (Vide 
Sorafi/t Ooovarji v. Kala Raghunath (1), 
•nd because t he persons desirous of having 

ft)' (1919) 88 Bom. 166-13 1,0. 911-18 Bom. L. 


it paid towards their deorees did not apply 
for exeoution before the money was re¬ 
ceived. (Vide Tiruchittambala Chetti v. 
Seshayyangar (2».) 

Order XXI, rule 52, Civil Procedure 
Code, has been held by Bakewell, J. in 
Ratum Sahiba v. Abdul Aziz , (3) to be 
the appropriate seotion of the Code for 
disposing of suoh a fund but in his 
opinion that secbion does not stand in the 
way of the Court making a rateable 
distribution, disregarding the orderin whioh 
attachments have been made, as abbaoh- 
ment does nob oonfer any righb of priority. 
A similar view was taken by Sanderson, 
G.J.and Mookerjee, J. in Thakurdas Motilal 
v. Joseph Iskender (4), on general prinoipleB 
of justice, equity and good ooDSoienoe. 
On the other hand in the latest reported 
oase of this Court in Umena Venkataratnam 
&, Co. v. Adamjt Usman k Co. (5). Oldfield 
and Seshagiri Iyer, JJ. have laid down 
tbab in suoh oases the diligeooe of the first 
applicant should be rewarded by paying 
him in full before other deoree-holders are 
allowed bo take a share ; and this deoision 
has been followed since in an unreported 
oase, C. R. P. No. 1309 of 1917 by 
Bakewell, J. 

Bakewell, J, in Kalum Sahiba v. 
Abdul Aziz (3) followed the praotioe in 
administration suits whioh was fully die- 
ouased in Soobul Chunder Lai v. SossicAr 
Lall Milter (6). 

Seshagiri Iyer, J. in his judgment in 
Umena Venkataratnam and Co. v. Adamji 
Usman and Co. (5), purports to follow the 
judgment of Wallis. O.J. in K. Tiruvenga- 
diah v. K. Tiruvengadiah (7), bub the head- 
note in that oase does not properly repre¬ 
sent whab was deoided. 

Under these oiroumstanoea I think thab 
an authoritative deoision is needed for the 
guidance of Courts whioh are hesitating 
whether under the compulsion of Aot 
XVIII of 1875 to follow the opinion of a 
single Judge reported in the authorized 
reports, or to follow bhe judgment of a 
Benoh whioh has not been so reported, 
when the single Judge who pronounoed the 
former judgment has- since subscribed to 

(2) 0881) 4 Mad. 383. 

(8) (1916) 98 Mad. 391-99 1.0 939. 

(4) 11917) 44 0«l. 1073-96 O.L.J. 696-41 I.Q 

616-91 O.W.N. 887. 

(6) (1919) 43 Mad. 699-60 I.Q. 926-(1919) M..W. 

N. 699. 

(6) (1888) 16 Gal. 209. 

(7) (1914) 28 U.L.J. 864-94 I.Q, 617. 
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the deoision of the Benoh of two Judges 
who took a different view. I would 
therefore refer the question stated at the 
beginning ol this reference to a Full Benoh 

Sadasiva Iyer. J. I agree that the 
question raised is an important one and as 
the answer is not free from difficulty, it 
should be referred to a Full Benoh. 

In the old seotioD, the words were "are 
realized by sale or otherwise” and "prior 
to the realization." In the new section, 
the words are " are held ” and " before the 
reoeipt of 9Uoh assets." I do nob think 
the ohange of language is very material. 
The moneys whioh were held not liable to 
be distributed under old eeotion 295, be¬ 
cause they were nob realized by sale or 
otherwise but were voluntarily paid into 
court seem also to be governed by seo- 
tion 73 (See Vibudhapriya Tirthaswami v. 
Yusuf Sahib (8) for the old law) (moneys 
whether in the possession of the same 
Court or of another Court are abbaohed by 
the procedure laid down in Order XXI, 
rule 52). 

Both the new section (73) and the old 
section (295) contemplated rateable distri¬ 
bution only among those decree-holders 
foho have applied for execution before the 
receipts by the Court of the moneys sought 
to be operated upon. Oq that ground, 
seotion 73 does not, in terms apply to the 
present case. I am not quito sure of the 
other ground mentioned in my learned 
brother’s opinion for taking the oase out of 
seotion 73, namely, that the moneys were 
not "assets held " in the prooess of execu¬ 
tion. 1 am inolined to think that they are 
so held. The oase in Sorabji Coovarii v. 
Kala Raghunalh (1), referred to was a oase 
in whioh the assets were deposited by the 
judgment-debtor for the particular purpose 
of satisfying two individual creditors and 
hence, it was deoided that the assets were 
nob held in the process of execution, that is, 
as assets to be disposed of by the Court 
in execution proceedings in aooordanoe with 
the general provisions of the Civil Proce¬ 
dure Code relating to execution, including 
eeotion 73 In the present oase, the assets 
remained in Court to the oredit of the 
judgment-debtor and had nob been ear¬ 
marked by him to be paid to any of the 
competing decree-holders in particular and 
when attaohod, were (it seems bo me) 
assets held in the prooess of execution. 


(8) (1906) 38 Mad. 3S0- 16 M.L.J, 203. 


In deoiding the difficult point in dispube, 
some weight has to be given bo the argu¬ 
ment that the faot that the legislature 
specially provided for rateable distribution 
among those competing decree-holders who 
had put in execution petitions before reoeipt 
of assets is some indication that the 
legislature probably intended a different 
rule to be followed when the competition 
was between deoree-holders who put in 
execution applications after the date of the 
receipt of assets. 

OPINION. 

Wallis C. J.:—The answer to the 
reference appears to depend on the con¬ 
struction of Order, 21, rule 51 of the Code 
of Civil Procedure whioh was first enaoted 
as seotion 237 of the Code of 1859 under 
which the first attaching deoree-holder 
was entitled, as bhe firsb judgment- 
oreditor suing on a writ of fi-fa in Eng¬ 
land, to have his olaim satisfied in fall 
out of the proceeds of execution, the 
surplus only being liable under the Code fco 
rateable distribution among subsequent 
attaohing oreditors. It was however retain¬ 
ed at section 272 of bhe later Codes under 
which by virtue of seotion 295, now 73, the 
attaohing judgment-creditors were obliged 
to submit to rateable distribution with, bub 
only with, other deoree-holders who had 
applied to bhe attaching Court for execu¬ 
tion before the date specified in the section, 
Now it does not seem likely that the 
legislature would have retained, and even 
extended, bheold seotion 217 by substituting 
the word “property’' for " money or any 
8 eouriby" , if it had considered that it would 
interfere with the due working of the pro¬ 
cedure for rateable distributionintroduoed 
by section 295, and would authorize bhe 
admission bo rateable distribution of deoree- 
holders who had not entitled themselves to 
rateable distribution under seotion 295 by 
applying for execution bo the Court in 
whioh the firsb attaching decree-holder’s 
deoree was* being executed, bub had them¬ 
selves subsequently to bhe first abbaohmenb 
attached the property in the Court, whioh 
had the custody of it, hereinafter called the 
oustody Court. The procedure for rateable 
distribution under section 295, now 73, 
applies to attached property in the oustody 
of a Court just as muoh as to any other 
kind of attaohed property, and in my 
opinion precludes any rateable distribution 
of property on equitable°grounds, attached 



1821 VISVANADHAN OHETTI V. ABUNAOHALAM CHETTI (W»UiB, C.J.) Madras 221 


under rale 52 among any other olaas of 
decree-holders. 

The aeotion whiob is now rule 52 pre¬ 
scribed a form of attachment for properby 
whioh is " in the custody of a Court or any 
publio offioer ” and “ under the abtaohmenb 
is to he held subjeob bo the further orders” 
of the attaching Court. Where the pro¬ 
perty attached is in the ousbody of a publio 
officer, it is dearly the duty of the attach¬ 
ing Court to provide if neoessary for the 
realization of the property and to divide the 
prooeeds of the realization rateably between 
the attaching deoree-holder and the other 
deoree-holders who have applied to ib for 
execution before ib reoeived suoh prooeeds 
in satisfaction of their decrees. If the 
attaohed property is money, it is now in my 
opinion the duty of the attaching Court, 
having regard to the provisions of section 
225, to oall on the publio offioer to pay ib 
into Court and to deal with ib in the same 
manner. When the properby attaohed is 
in ' the oustody of a Court,’ ib is equally to 
be held by the ousbody Court, subjeot to the 
further orders of the attaching Court, and 
subjeob also to the proviso whiob has 
nexb to be examined whioh does nob in my 
opinion either relieve the attaohing Court 
of the duty of getting in and distributing 
the money or prooeeds of realisation 
if available and distributing them among 
the deoree-holders entitled under seo- 
tion 295, now 73, or authorize the ous¬ 
tody Court to embark on another sort 
of rateable distribution amonganother class 
of deoree-holders. The proviso only says 
that 'any question oftitleorpriority arising 
bebween the deoree-holders ” (meaning the 
deoree-holder who had made the attach¬ 
ment) and any other person nob being 
the judgment-debtor olaiming to be 
interested in suoh property by virtue 
of any assignment, abtaohmenb or other¬ 
wise, shall be determined by suoh 
Court”, the ousbody Oourb. This will 
inolude olaims questioning the title of the 
judgment-debtor and other aaseB but taking 
the present case of the property in the 
custody Court being made the subjeob of 
several attaobm6nbs in execution of several 
deorees, the ousbody Court is then in my 
opinion required by the proviso to deter¬ 
mine whioh of these atbaohmenbs is entitled 
to priority, and in tho absence of any legis¬ 
late provision (aeotion 63 whioh has given 
rise to difficulties whioh need nob now be 
considered does nob apply to the present 


oase) to award suoh priority to the first 
attachment in date beoause that attach¬ 
ment beoame oomplete on the service of 
the notice on the oustody Court and subse¬ 
quent attachments oannot in the absence 
of express legislative provision affeot tho 
right of the first attaching creditor to 
have the attaohed property realized in 
execution of his deoree and distributed' 
rateably among the deoree-holders entitled 
under aeotion 295, now 73, in satisfaction 
of their deorees. If the obher deoree- 
holders want to share in the rateable 
distribution, their proper course is to apply 
in time if they oan, to the attaohing or 
executing court : and if instead of doing so, 
they oboose to attaob the property in the 
oustody oourt the result will be that the 
attaohiDg deoree-holder who is second in. 
point of time will be entitled to proceed 
in execution against any balanoe that may 
be left in the hands of the oustody Oourb, 
after the full satisfaction of the decree of 
the first attaohing decree-holder and of the 
other deoree-holders who have entitled 
themselves to rateable distribution under 
section 295, now 73, in exeouting his • 
deoree. For these reasons I am of opinion 
with great respeot that the decisions 
in Katum Sahiba v. Abdul Aziz (3>) 
and Thakurdas Motilal v, Joesph Iskendar 
(4) allowing rateable distribution among 
deoree-holders attaohiDg the properby in the 
oustody Court should not bo followed. 

The same principles must be applied in 
bha present oase in whioh the attaohiDg 
Oourt and the oustody Oourt are the same. 
The faob that money was lying iD Court to 
the oreditof the judgment-debtor in a suit 
other than that in whioh the atbaobments 
were made does not make it assets " held 
by a Oourt ” within the meaning of seotion > 
73 whioh olearly refers to assets levied in 
execution or paid into Oourb in satisfaction 
of the deoree under exeoution, and not to 
assets lying in the same Oourb to the credit 
of the judgment-debtor in another suit. 
Suoh assebs may, of course, be attaohed by 
the Court in exeoution of another decree 
of the same Oourb. The Oode does 
nob say how suoh abtaohmenb is to be 
made. The order attaoh ” appears to be 
Buffioienb, though, of course, some record 
of the atbaohmenb must be placed among 
the records of the suit to the oredib of 
whioh the money is lying. On the other 
hand, the .order of abtaohmenb does not of 
itself effeob a transfer to the credit of the 
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suit in which the attachment is made so as 
to constitute a receipt of assets within the 
meaning of seotion 73. The money may 
nod be available as being already subject 
to another attachment possibly in another 
Court, and it is only when the Court oomes 
to the oonolusion that there ia no objection 
and orders the transfer of the money or so 
much as is neoessary to satisfy the deoree- 
holders who have applied to it for execu¬ 
tion, to be transferred to the credit of the 
first attaching creditor's suit whioh it is 
engaged in executing that there oan be said 
to be a reoeipt of assets within the meaning 
of seotion 73 and that a rateable distribu¬ 
tion oan b9 made. Judged by this test the 
respondents in this appeal were entitled to 
rateable distribution, not on the grounds 
assigned iD the lower Courts and referred 
to in the reference, but under seotion 73, 
Civil Procedure Code, beoause they applied 
for execution of their deorees to the Court 
executing the first attaching creditor’s 
deoree before the reoeipt of assets by that 
Court. The appeal therefore fails and is 
dismissed with costs. 

Ayling, J. I agree. 

Sadasiva Iyer, J. :—I agree with my 
Lord in his reasoning and in his oonolu¬ 
sion. I shall however say a few words of 
my own principally on the question what 
“before the reoeipt of assets’’ means. In 
ourreferring orders Spenoer, J. and myself 
held that seotion 73 of the Civil Procedure 
Code did not in terms apply to the present 
oase. Spenoer, J's reasons were two, 
namely (1) beoause " the money deposit¬ 
ed ” was not “ assets held ” within the 
meaning of those words in that seotion. 
and (2) beoause execution was not applied 
for “ before the reoeipt of" suoh assets 
within tbo meaning of these words in that 
same seotion. My sole reason was the 
reason No. 2 of Mr. Justioe Spenoer as I 
was doubtful about his reason No. 1. On 
the further consideration whioh I have been 
able to give to this case, I am satisfied that 
the second reason also is not valid as the 
word '' before receipt of such assets “ in 
seotion 73 though muoh more dear than 
the word “ prior to the realization ” in the 
old seotion 295 (realization having been a 
word of controverted meaning) must them¬ 
selves be qualified by the understood words 
" levied in the oourse of execution and 
paid into Court in satisfaction of any of 
the decrees under execution or transferred 


for purposes of execution to the credit of 
one or more of the deorees under exe¬ 
cution." 

In the present aase, the assets seem not 
to have bean “ received " in this sense till 
long after the dates of the two attachments 
in question and in faot, till the money was 
impliedly so transferred to tbe oredit of one 
or both of the deorees just before the order 
wap passed for rateable distribution. Hence 
sec ion 73 dearly applies. 

As regards Order 21, rule 52, the proviso 
in the sooond paragraph is an exoeption to 
the first paragraph and the words “ question 
of priority by attachments " in the 2nd 
paragraph in my opinion, were intended 
to inolude questions of priority arising by 
reason of attachments made by several 
executing oourts, but not questions of 
priority arising out of attachments made 
by deoree-holders exoouting through the 
same Oourts where the latter Court is nob 
the custody Court. 

I think that portions of rules 179 and 
180 of the Civil Rules of Praobioe whioh 
require that the Court should prooeed 
in oertaiu cases mentioned in rule 179 as 
if the deoree-holder was an assignee of the 
judgment-debtor and require in oerbain 
oases mentioned in rule 180 that “ the 
execution petition shall ask that the deoree 
may be transmitted to the oustody Court," 
are ultra vires as being inconsistent with 
the rights and privileges given to deoree- 
holders and their assignees in the old 
Civil Procedure Code and as nob having 
beeD framed in the manner and by the 
authority prescribed by the now Code for 
the making of valid new rules and for 
altering existing rules. 

Rules 179 and 180, of the Civil Rules of 
Praotioe are however very convenient rules 
and if followed would markedly diminish 
the number of oonfliois among orders 
passed by different Courts as the directions 
in these rules when followed have the 
effect of converting the oustody Court into 
executing Court. I would therefore sug¬ 
gest to tue- Rule Committee to take up this 
question and frame new rules on the lines 
of rules 179 and 180 of the Civil Rules of 
Praotioe to avoid as far as possible nice, 
intricate and difficult questions as regards 
the oonfliob of jurisdiction and powers 
among Courts being litigated in execution 
proceedings. 

Napier, J.I agree. 
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Krifllman, J.:—As I agree with the judg¬ 
ment of the learned Chief Justice who has 
dealt with the case very fully, I shall only 
briefly state my reasoos. 

Id seems to me fcbafc Order 21, role 
Civil Prooedure Code is the provision for 
the attachment of money or property in the 
custody of any Court whether that Court 
be the same Court as the atbacbiDg Courb 
or a different Courb. There is no limitation 
on the point in the wording of the rule and 
there is no other provision for attachment 
when the attaching Court and the " oustody 
Court ” are one and the same. When the 
two are the same, it seems to me that, as 
attaching Court, it will act in the suit in 
which the attaohment order was made and 
as oustody Court, in the suits in whioh the 
money or property attached was brought 
into Court. This is the only distinction 
that I oan see when the Court aots. 

As the oustody Court, it will deoide in 
the latter suit the questions arising under 
the proviso to rule 52 such as, questions 
of title arising in claim petitions under rule 
58 and if there are attachments by more 
Courts than one on the property, questions 
as to whioh attaohment has prioriby. 
After deoiding these it will hold the pro¬ 
perty, as the rule directs, subjecb bo the 
further orders of the Court whose attach¬ 
ment it has held to have prioriby whether 
it is the same Courb or another Court. 
The position is just the same whebher the 
oustody Courb is the same Courb as the 
attaching Court or a different Court. 

The oustody Court has, in my view, 
nothing to do with the distribution of 
assets under the Code, as^ib has to hold the 
.property subject [to the further orders of 
the attaching Court; and seotion 73 of 
the Civil Prooedure Code has no applica¬ 
tion in the ouBtody Courb. If the property 
attaohed has to be sold to oonverb it into 
money, the attaching Courb will take the 
neoessary steps under the rules for sale in 
the Code as in the case of any other property 
attaohed. Bub if it is money in the hands 
of the oustody Court the attaching Court 
may direct the money bo be paid over bo 
itself. It is only when the atbaohing Courb 
gets the money into its hands, so as to be 
available for distribution that seotion 73, 
Civil Prooedure Code oomea into play • 
rateable distribution will then have to be 
given to all decree-holders who have 
brought themselves under the terms of the 
seotion by having applied for execution 


prior to the reoaipt of snob assets. When 
the attaching Courb aod the custody Court 
are the same, it seems to me that an order 
should be made by the Court as atbaohing 
Court for transferring the money from the 
suit in whioh it came.Unto Court to the 
suit in which the attachment took plaoe. 
It is only when this is done, the Court as 
attaching Court oan properly be said to 
have reoeived bhe assets and to hold it 
within the meaning of seotion 73 ; and 
decree-holders who hive attaohed prior to 
that are entitled bo rateable distribution. 

This view, it seems bo me, is in oomplete 
aooord with the provisions of the Code and 
applies the statutory rule of rateable dis¬ 
tribution to all oaRes including property in 
the ousbody of a Courb. There is no neces¬ 
sity to treat the case of suoh property as 
different from the case of other properties 
as regards rateable distribution and as an 
exception to the general rule and bo rely 
on equitable principles as was done in 
Thakurdas Motilal v. Joseph Iskendar (4), 
and in Katum Sahiba v. Abdul Aziz 
(3). In fact when there is a statu¬ 
tory rale governing the esse, there is no 
room in my view for the application of 
equitable principles and with all respeob to 
bhe learned judges in the Caloubta and 
Madras oases, I agree that they should not 
be followed. The Code makes no difference 
between property in the oustody of the 
atbaohiog Court itself, property in the 
oustody of other oourts or in bhe oustody 
of public offioers and properby in bhe 
possession of obher persons as regards the 
method of distribution; the difference 
under the Code, is in the method of 
atbaohment and in bhe mode of deoision 
as bo its effeob and validity. After the 
assets have been realized by bhe oxeoubing 
Court, seotion 73 of bhe Civil Procedure 
Code applies to all of them equally. If 
bhe other deoree-holders oannot bring 
themselves within the seotion, bhe deoree- 
holder under whose attachment bhe assets 
were realized must be paid in full, for 
seobion 73 ie the only provision whioh 
enables other deoree-holders to share wlbh 
him. See Umena Venkataratnam and Go. 
v. Adamji Usman and Co. (I), 

Applying this view bo the present case, 
the Saoond Appeal before us fails and 
I agree bo Its being dismissed with oosbs. 

Appeal dismissed. 
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Wallis, c.j., Spencer and Kumara- 
swami Sastri, jj. 

(Muthoora Palliath Purakkoi) Paru and 
others— Plaintiffs-Appellants 

v. 

• 

(Muthoora Palliath Purakkot) Raman 
Nambiar and others —Defendants 1-9 and 
11-17—Respondents. 

Seoond Appeal No. 256 of 1920, deoided 
on 29th Maroh 1921, from the deoree of 
the Tempy. Sub-J., Tellicberry, in Appeal 
Suit No. 490 of 1918. 

"Caste disabilities Removal Jet (XXI of 1850), 
fl. 1— Cotvetsicn does not gite right to partition 
if there is none prior to ccnttrsicn, (1913) M.W.N. 
3E6, Overtuled . 

The (fleet of the Aot is cot to enlarge the 
ccoTert'e interest in aDy property or to get rid of 
any condition cr restriction to which it was 
originally subject. 19 Cal. 269, Foil. (1912) M.W. 
N. 396, overruled. 40 Oal. 407 Dissented from 
9 M.I.A. 195, Exp). [P. 224, 0. 2.] 

Conversion frem Hinduism cannot give a 
member of a Taiwad a right to a partition of 
Taiwad property which is impartible under the 
Marumakkatbayam Law. [P. 224, C. 2. 

Rumaraitcami So sir i, /.— All that the con¬ 
vert iB entitled to is to continue to reside in 
the houee and be maintained as before if the other 
members are willing or to get separate residence 
and the maintenance allotted to him if the other 
members refused. 

C. Madhavan Hair— for Appellants. 

C. V. Anantakrishna Aiyar and B. 
Packer—lor Respondents. 

Order of Reference. 

The questions of law involved in this 
case are of great importance. We are aware 
that a case involving similar questions was 
considered and deoided by a Bench of this 
Court iD Kunhichekkan v. Lydia Arucan • 
den. (1) The effects of that decision seem 
to have been considered as so far reaching 
and almost revolutionary that the lower 
Courts, have notwithstanding that decision 
dismissed the suit of the plaintiffs (Mussal- 
man converts) claiming partition* of Maru- 
makkatbayam property. Both sides agree 
that the ease is one fit to be deoided by a 
Full Bench so that the matter might be 
settled authoritatively as far as possible. 
Under R. 2 of the Rules of the High 


102* 

Court, Appellate Side, we refer to a Fait 
Benoh the “ matter ” (that is, this whole- 
oase) as its “ determination involves &. 
question of law ” of suoh importance. 

OPINION. 

Wallis, C.J. :—If it were not for the 
authorities the question would appear to 
be free from difficulty. There is no doubt 
that under Hindu Law a member of a 
Marumakkathayam Tarwad on hia conver¬ 
sion to Mahomedanism wonld forfeit all 
interest in the tarwad property. Aot XXI 
of 1850 however provides that any law or 
usage wbioh inflicts on aDy person forfei¬ 
ture of rights or property by reason of his 
renouncing his religion or beiDg deprived 
of caste shall oease to be enforaed as law. 
The effect of this statute would appear to 
be that a oonvert's interest id the tarwad 
is unaffeoted by bis conversion. As haB 
been pointed out in Matungini Gupta v. 
Ram Rutton Roy (2) by WilsoD, J., the ' 
effeot is Dot to enlarge the convert’s in- ' 
tereBt in any property or to get rid of any 
condition or restriction to wbioh it was 
originally subjeot. It would therefore 
appear to be a sufficient answer to the re¬ 
ference to say that conversion to Chris¬ 
tianity oannot give a member of a 
tarwad a right to a partition of tarwad 
property whioh is impartible under the 
Marumakkathayam Law. It has however 1 
been held in Kunhichekkan v. Lydia 
Arucanden (1), that the conversion of two 
sisters to Christianity dissolved the- 
oo-paroeDary till then existing between 
them and their brother as a tarwad and had 
the effeot of converting them into tenants- 
in-common of the tarwad property with¬ 
out rights of survivorship, and, if this be 
so, it may be said that a right to partition- 
is an ordinary inoident of tenanoy-in- 
oommon. 

The proposition thab conversion has 
the effeot of depriving the oonvert of his 
right of survivorship whioh may often 
be a most valuable right, as when the- 
joint family ooDsists of an old father and 
two brothers, one of whom beoomes a 
convert, appears to be opposed to the- 
express provisions of the statute that con¬ 
version is Dob to involve any forfeiture of 
property or rights. It has however been 
accepted as good law not only in Kunhi¬ 
chekkan v. Lydia Arucanden (1), but 


(1) (1912) M.W.N, 386 = 14 I.O. 480. 


(2) (1891) 19 Cal. 289. 
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ftlso In Kalada Pratad Panfay v. Haripada 
(3) in whloh three son9 two of whom had 
been converted to Christianity sought to 
question an alien *liou made by the deoeas- 
ed father to defendants 1 to 4 as opposed 
to Hindu Law. It was held that the con¬ 
version of plaintiffs 1 and 2 though it did 
not deprive them o« their interest in the 
joint family property had the effeot of 
severing them in status, patting an end 
to rights of survivorship, and to the father s 
power to bind their share by alienation of 
family property for purposes neither illegal 
nor immoral. With this last question 
we are not now concerned. The judgment 
in both oases prooeed on the authority of 
the deoislon of the Privy Oonnoil in Abra¬ 
ham v. Abraham (4). Now that was not 
a oasa governed by Aot XXI of 1850 or 
the earlier Bengal Regulation VII of 1832 
as the family had been o-inverted to Chris¬ 
tianity long before they were passed, and 
the property in suit had all been aoquired 
after conversion and it seems to me with 
great respeot, that in the observations at 
page 237 on whiob relianoe is plaoed as to 
oonversion severing the oonvert from the 
family and putting au end to the oo-par- 
oanership, Lord Kingadown was merely 
stating the undoubted effeot under Hindu 
Law of oonversion to another religion and 
was not considering the effeot of Aot XXI 
of 1850 on oases governed by it. Indeed, 
he expressly say9 so at page 239, and points 
out that Aot XXI had no application to 
the case. . 

" Bath then being the state of the oaee io Ur 
a« the Hindu Law ia concerned, we xnuet next 
consider whether there if any other law which 
determines the rights over the property of a 
Hindu becoming a oonvert to Christianity. The 
Lit Loei Aot elearly does not apply, the parties 
having oeased to bo Hindu in religion.” 
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Aot XXI of 1850 had baen described in 
the argument at page 218 as the Lex Looi 
in case of apostaoy, and was olearly the 
Aot referred to by Lora Kiogsdown In a 
later oase Khunni Lai v. Qobind Krishna 
(5) Iho Judicial CommittQQ h*d bo ooasidor 
* pase governed by S. 9, Bengal Regulation 
VII of 1832 Iho principle of whloh they 
hflia was extended io Ihe resi of India by 
Aol X.XI of I860, In that case there wa 3 
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a joint family consisting of one Ratan 
Siogb and his son, Daulat Singh. Ratan 
Singh baoame a Mahomadan in 1845, and; 
subsequently Daulat Singh predeoaased 
him. After the deaths of both their 
widows, a compromise was entered into by 
whiob Ra K ,an Singh’s daughter's daughter 
agreed to share the properties left by him 
with Daulat Siogh’s daughters. After the 
deaths of Daulat Siogh’s daughters, the 
sons of one of them sot up that the oom- 
promise was not binding on them and con¬ 
tended that on the oonversion of Ratan 
Singh the whole of the joint family pro¬ 
perties beoame vested in his son Daulat 
Singh. This oontentioo their Lordships 
rejeotad observing that 

“ tbs effect of the Legislations of 1883 and 1850 
was that on Ratan Singh's abandonment of 
Hinduism, Daulat Siogh did not acquire any 
enforceable right to his father'a share in the joint 
family property whiob he could either assort him¬ 
self or transmit to his heirs for enforcement in a 
British Court of Justloe.” 

The daughters of Daulat Singh had ob¬ 
tained an 8i annas share of joint family 
properly in the compromise which was 
being attacked, and their Lordships had 
not to oonsider whether under the Bengal 
Regulation Daulat's share did not pass by 
survivorship on his death to his fabher 
Ratan Singh in spite of the latter’s conver¬ 
sion to Mahomedanism. 

- Mr. Anantakrishna Aiyar on the obher 
hand has relied on the observation of their 
Lordships as bo the original imperfection 
of Daulat Singh's title whan the oase came 
before them on an earlier oooasion in Ear*- 
muddin v. Qobind Krishna (6) at page 
604 as showing that their Lordships were 
then of opinion that on Daulat’s death bia 
interest passed by survivorship to his 
father Ratan Singh to the exclusion of 
his own daughters. These observations 
may, however, have bean made with refer¬ 
ence to the oase then set up that the pro¬ 
perties in suit were all the self.acquired 
properties of Ratan Singh. On tho whole 
I have oome to the conclusion that there is 
nothing in any of the deoialons to 
prevent ns from giving effeot to what 
appears to me to be the plain bearing ot 
Aot XXI of 1850, and I must therefore 
hold that the plaintiffs are not entitled to 1 
a partition of the tarwad property by! 
reason of their not being Hindus and •that 
the appeal fails and must he dismissed with 

81 ^ *• & i. a; 
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oosls. The question o! tbe plaintiff's right 
to succeed to the offioe of karnavan is not 
before us and I express no opinion about it 
as It may involve other considerations. The 
Seoond Appeal fails and is dismissed with 
oosts of defendants Nos. 1 to‘7 and 11 to 
16 . 

Spencer, J.:— I agree with my Lnd 
that the plaintiffs are not entitled to a 
partition of the tarwad property by reason 
of their becoming oonverts from Hinduism 
to Islam. It is olear from the preamble 
to the Removal of Caste Disabilities Aot 
(Aot XXI of 1850) that the effeot of that 
Aot was to preserve existing rights but not 
to oonfer any new rights snob as a right of 
partition of properly whlob did not exist 
before in the family to whioh the convert 
belonged. Impartiality being one of the 
inoidents of a Marumahkathayam family, a 
right to partition oould not be aoquired in 
oonsequenoe of a ohange of religion. 

In the District Munsil's and Subordinate 
Judge's Courts the plaintiffs appear to have 
based their title to partition on the ruling 
in Knnhichikkan v Lydia Arucanden (1). 
It was therein observed that tbe conver¬ 
sion to Christianity cf two daughters, 
Lydia, and Salome, belonging to Mara- 
mabkathayam family in Malabar, "operat- 
ing on the joint family dissolved the on- 
paroenary whioh exisbed under the Mam- 
makkathayam Law" and the oonverts "re¬ 
mained as oo-owners and baoama tenanbs- 
In-oommon of bheir joint property." 

That case might have been decided upon 
the short points that after Chandan died 
all the family being Christians were gover¬ 
ned in matters of suooession by bhe Indian 
Succession Aot, that plaintiff having an 
Interest in the property of her deooased 
husband Nathaniel had a right under S. 91 
of the Transfer of Property Aot to institute 
a sail for redemption, and that in a suib (or 
redemption all persons interested should 
be joined as parties. 

In a case of inkesbsoy among oonverts to 
Christianity the Children's rights of suooes¬ 
sion to the property of their converted 
parents are governed by the Indian Suooes¬ 
sion Aot, and the rales of oo-paroenary and 
survivorship of Hindu Law no longer apply; 
but if the parents were undivided oo-par- 
oeners at the time of conversion or at the 
time of bhe passing of the Suooession Aot, 
eaoh parent will retain a vested interest in 
the oo paroonersbip till he dies. That was 


the prinolple on whioh Tellis v Salianha (7) 
was deolded, and the posiiion of the widow 
»Dd daughter of Augustine Tellis therein 
wr.s similar to bhe position of Lydia’s 
children in the oase in Kunhichekkan y. 
Lydia Arucanden (1). 

But where the parties are not Christians 
but Mahomadans after conversion, the 
Indian Suooassion Aot has no application 
at all as Mahomedans are exomptad under 
S. 331 of fehftto Aot from the provisions re- 
latlng to intestate or testamentary suooes¬ 
sion ^ to property. The Seoond Appeal 
should in my opinion be dismissed with 
oosts of defendants Nos. 1 to 7 aud 11 
to 16. 

KumarAflwami Saalri, J. I agree 

with the conclusions arrived at by My 
Lord and Spenoer, .T., whose judgment I 
bave had the advantage of perusing. 

I am of opinion that apostaoy from 
Hinduism does not entitle a member of a 
Malabar Tarwad to olaim partition of the 
tarwad proporty and delivery to him of his 
share, lb is olear that a member of a 
tarwad has no right to olaim partition as 
tarw«d property is indivisible and no one 
member not evon all but one oan enforoe 
a division upon any who objeob. As this 
was not disputed at the hearing it is not 
neoessary to refer in detail to the authori¬ 
ties whioh go baok to a period as early as 
1814. I need only refer to bhe following 
observations by Tamer, C. J. and Muthu- 
sami Aiyar, J. in Kunhamad Hajee v. P. 
P. Kunhamad Eajet (8) " The law govern¬ 
ing the i property of a tarwad has not 
reaohed the same stage of development as 
the law regulating the joint property of 
bhe Hindu family. Not only In the former 
oase is the suooession traoed to females but 
the property is indivisible so that the 
members of the family may be said to 
have rather right* out of tbe property than 
rights to tbe property The family and 
nob the individual is what we may term 
the sooial unit. The individual right 
of bhe members of the tarwad is so 
feeble that it is not oompetent to any 
one of them to Insist on a partition. 
The males take interest in the tarwad 
proporty whioh endure only for their 
lives and do not pass to their offspr¬ 
ing nor are available for the satisfaction of 
their private debts". , 

(7) (1R87)-10 Mad. 69. 

(8j (1881)8 Mad. 169. 
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It a member while a Hindn has no right 
to olalm partition against the will of the 
other members of the tarwad it is difficult 
to see how be aoquire? the iright by apos- 
taoy. Aet XXI of IBS') (Caste Disabilities 
Bemoval Aot) it is argued gives him the 
right but the Aot only prevents any law or 
usage from depriving a oonvert of rights or 
property or rights of inheritance wbioh he 
had before conversion. I do not think that 
the Aot oan give to any parky any right 
higher than that to whioh he is entitled 
under the law from whioh that right is 
derived. As observed by .Wilson, J. In 
Matungini Qupta v. Bam Button Boy (2) 

"Aohangfl o( religion does not cause any (or- 
teitare o! property. Bat neither ooald it enlarge 
it nor get rid of any condition or reetriation to 
whioh it was originally snbjaot." 

It is argued that conversion severs the 
oo-paroenary and that consequently gives 
risetoaelaim tor partition and separate 
enioyment. Beterenoe has been made to 
Abraham v. Abraham (4) and to Kulada 
Prasad Panda v. Bartpada Chattarje* (3). 
Abraham v. Abraham 14) was a ease where 
the family bad been Christian for more 
than one generation and there was no 
ancestral property. The observations of 
their Lordships et the Privy Counoil relate 
to eases governed by the ordinary Hindu 
Law applicable to Mitakshara families 
where partition is a right whioh oan be 
ezeroised ab the volition of any adult eo- 
paroener. Bo question arose as to the 
effeol of Aot XXI of 1850. Their Hard¬ 
ships observe 

“Oonaidaring the oaie than with reference to 
panenenhip what ia ttu portion of ‘ a member of 
a Hindu family who has become a oonvert to 
Christianity. Ho beoame, aa their Lordships 
apprehend, et onoe revered from the tamily and 
regarded by them aa an outeaate. The tie whioh 
bound the lamily together ia, ao far aa he ia oon- 
oarned, not only loosened but die solved. The 
obligations oonaaquent upon and oonneoted with 
tie mart aa it items to their Lordships be 
dinolvod wilh it Fftioeneuliip toiy bo pat an 
,end to by saveranoe effected by partition: it muat 
aa their Lordships think equally be put an end to 
by aevezanoe whioh the Hindu Law raooemses 
and create*. 

Their Lordahipa tharelore am ol opinion that 
®POnthB conversion of a Hindu to Christianity 
The Hindu Law oeasea to hava any oontinuing 
obligatory tome upon the convert He may ns- 
onnoa the old law by whioh ha waa bound aa he 
baa renounced hla old nligion or if ha thinks fit 
ha may abide by the old law nothwitha tarn did g ha 
aea renounced hia old religion." 

It seems W- me that these observations 
bo not necessarily lend to the mult Hut 


when by the very nature of the property 
no right to partition exists before conver¬ 
sion mere teveranoe of the oo-paroenary 
would give a person that right. Where 
before conversion partition without oommon 
oensant cannot be claimed on any ground, 
severanoe effected by change of religion oan- 
not give a rigua to partition. Kulada Prasad 
PanJey v. Hanpada ChatUrjee (3) was 
also the oasa of one of the members of a 
Mitakshara family beooming a oonvert. 
Partition was a right to whioh bbe oonvert 
was entitled to before conversion and the 
seveianoa of the oo-paroenary oxeated by 
the oonversion gave bun no new right. 
Where under the law governing tha parties 
it is open to any one member to resist a 
partition it Is diffioult to see how his rights 
eau be taken away beoause another mem¬ 
ber eheoses bo ehange his religion. The 
application of Aot XXI of i860 would in 
efieob enlarge the right of the oonvert ana 
out down the right of the remaining mem 
bers ol the tarwad, a result whioh is un¬ 
warranted by the Aot. 

The only deolslon on the question as to 
the effeot of conversion ol a member of a 
tarwad is KunMehakan v. Lydia Aruoan- 
dtn (1) where Abdur Bahim and Sundara 
Ayyar, J J., held that oonversion of a mem¬ 
ber makes him a tenank-in-oommon. In 
that oase one Aoha had a sen Chan dan and 
two daughters. The daughters beoame 
oouverts to Christianity and assumed the 
names of Lydia and Salome, The parties 
were before oonversion members of a 
marumakkathayan tarwad and after con¬ 
version Obandan died. Lydia had a son 
Nathaniel who mortgaged the property and 
on his death his widow sued to redeem 
the property. The mortgagee resisted the 
suit on the ground that Nathaniel s widow 
had no right to redeem. The contention 
was that the property was the joint pro¬ 
perty of Aoha's children, that the plain¬ 
tiff who was no member of the tar¬ 
wad had no right to redeem,, and 
the right vested in the surviving child¬ 
ren of Salome and Lydia. Having regard 
to the f aot that after Chan dan's death aome 
years before the suit all the members ol 
the family were Christians the only law to 
be applied was the Subaesslon Aot. The 
oase was not one ol a conflict between a 
converted member of the tarwad and the 
other members who remained Hindus. 
The observations an to the oonversion ol a 
member making film Into a tenant-in- 
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common were obiter and with all lespeob 
I fall bo sea why the converted member of 
the tarwad should be enabled to gi^a to 
the tarwad property the oharaoter of parti- 
bility which it never possessed. Imparti¬ 
ality being the very nasure of the estate 
suoh right as the parties may have should 
be worked out so as not to eHeob bhe funda¬ 
mental oharaoter of the property. There 
is no complete analogy between a Malabar 
tarwad and the Mitakshara joiDt family 
and if the observations ol Turner, 0. J., 
and Muthuswami Ayyar, J , in tiunhamed 
Hajee v. Kunhamed (8) whiob I have 
already set out are borne in mind I do not 
think conversion makes the oonvert a 
tenant-in-oommon and even if it d'd, it 
further gives him a right to partition on 
the analogy of a Mitakshara family. 

I am of opinion that all that the oonvert 
is entitled to is to continue to reside in 
the house and be maintained as before if 
the other members are willing or to get 
separate residence and the maintenance 
allotted to him if the other members refuse. 

It is unnecessary to consider what the 
effeot would be if the oonvert betomes en¬ 
titled to the karnavanship. The same diffi¬ 
culty would arise if a karnavan becomes a 
oonvert and refuses to ask for partition or 
give up office or when a hereditary Dhar- 
makartha beoomes a oonvort. The ques¬ 
tion will turn on whether the effioe is a 
right wbioh falls under Aot XXI of 150 
and whether community of religion is an 
assential requisite for eligibility or oon- 
tinuanoe so as to entitle the other parties to 
claim superoesslon or removal. I would 
dismiss the Second Appeal with costs of 
defendants Nos. 1 to 7 and 11 to 16. 

Appeal dismissed. 
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Wallis, 0. J. and Ayling and 
Krishnan, JJ. 

Deputy Commissioner and Seoretary to 
Chief Commissioner of Inoom-tax, Madras. 
—Referring Offioer. 

v. 

Lahhmidoss Purushotham & Co. Cali- 
cuf-Assessee. 

Reference oase No. 2 of 1921, deoided on 
19th April 1921, made by the Dy. Comr. 
and Seory. to the Oh. Comr., Inoome-bax, 
Madras. 

(») Excess Profits Duty Act (1919), 8. i—Attin- 
fnen (fi ted not be within the year. 


The ! xoess Profits Duty Aot, 1919, floes cot 
require the duty to be assessed within tho year 
tor which the duty is imposed. [P. 23b C 2 1 

(bi Ea:tti Profits Duly Act (l9J9,S. 19-8.19 a n 
not apply to cases chargeable under this Act only. 

S 19 merely provides (or the proteotion ol the 
tax-payer, that the profita of any business shall 
not be ohargeable both with super-tax and excess 
profits duty, but with whiohever is the higher, 
and has no applioatioo to a oase in whioh profits' 
are ohargeable only with exoess profits duty and 
not with supertax. It does not relieve profits 
from tho liability to Exoess Profits Duty by 8. 4 
unless suoh profits are ohargeable with euper-tax 
and the super tax exoeeda the Exeess Profits Duty. 

[P. 299, 0. l.J 

C. P. Ramasu mi Iiyar —for Boards. 

E. L Thornton, A. Krtshnaswami Aiyar, 
M. Patanjalt Sssstri and T. S. Krishna- 
swami Ayengar. —for Raspondenls. 

Judgment :—Tho question referred to 
ns is whether the Exoess Pro 6 tsDuly Aot, 
1919 requires the duly to be assessed 
within the year from the 1st April 19l9 to 
81s| Maroh 1920 for whioh the duty is 
imposed. A comparison of bhe Aot with 
the earlier Inoome-tax Aots makes it quite 
okear that this was not the intention ot the 
Legislature. It is expressly provided in 
b. 4 of the Indian Inoome tax Aot, 1886 
S. 3 of the Super Tax Aot 1917, and S. 14 
of the Inoome-tax Aot, 1918 that tbe tax 
under eaoh of these Aots shall be paid or 
oolleoted in the year for whioh it is im¬ 
posed and this neoessarily implies that the 
assessment mast also be witbin one year. 
Consequently under tbe Aots of 1886 and 
1917, inoome whioh esoaped assessment 
within the year went free, but in S. 25 of 
the Act of 1918 it was for tbe first time 
provided that in oases governed by that 
Aot, it might be assessed in the following 
year, and tbe Super Tax Aot 1917 has 
reoently been amended to the same effeot. 
On the other hand the Exoess Profits Aot 
1919 whioh we have to oonstrue contains 
no provision that the tax is to be paid 
within the year but simply provides in 
S. 4 that it is to be "oharged, levied and 
paid", and the legislature whilst making 
8 s. 2l to 24 and 26 to 27 as well as other 
seotions of the Indian Inoome-tax Aot 1918 
applioable in proceedings under this Aot 
has omitted S. 25 whioh, as already men¬ 
tioned, provided (or the assessment in the 
following year, of inoome wbioh has es¬ 
caped assessment in any year. 

The omissions of any provision that the 
tax should be paid within the year and of 
any provision for the assessment of income 
whioh had esoaped assessment on the year 
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itself are conclusive indications that it was 
the intention of the legislature to depart 
from the eoheme of the earlier Aot and 
not to requite assessments anl payment 
within the year. The reason, as pointed 
out by the learned Advooate-Gencral, no 
doubt, was that the assessment of the 
standard profits under S. 9 for the purposes 
of oaloulating the Eioess Profits Duty was 
a oomplioated matter and in many oases 
oould not be oomplebed within tha year. 
Consequently the legislature considered it 
a suffioienb limitation to incorporate by 
referenoe, the provisions in S. 80 (6) of the 
Indian Inoome-bax Aot 1918 that no pro- 
oeediogs for reoovery of the tax should be 
taken alter the expiration of one year from 
the last day of the year, in wbioh any 
demand is made under the Aot. 

It has however been argued that as the 
inoome with whioh we are dealing is not 
ohargeable with super-tax under the Aot 
of 1917 beoause It was not assessed to 
super-tax within the year, it must also be 
held exempt from Exoass Profits Duty 
under i>. 19 of the present Aot. That seo- 
lion merely provides lor the proteotion 
of the tax-payer, that the profits of any 
business shall not be ohargeable both with 
super-tax and excess profits duty, but with 
whlohever is the higher, and has no 
application to a oase in whioh profits are 
ohargeable only with excess profits duty 

P nd not with super-tax. It does not 
eiteve profits from the liability to Exoess 
Profits Duty by S. 4 unless suob profits 
!aro ohargeable with super-tax and the super¬ 
tax exoeeds tne Excess Profits Duty. The 
answer must be that it is not neoessary 
that the Exoass Profits Duty should be 
(assessed within the year. The assessees 
Iwill pay Costs to Crown Bs. 260. 

Reference answered. 

A. I R. 1921 Madraa 229. 

Wallis, 0. J., akd Sadasiva Iykb, 3. 

Arunaohellam Ohettiar— Plaintifi-Appel- 

Una. 

v. 

Raja of Kalahaali and others—Defen- 
dants-Bespondents. 

Appeal No. 198 of 1919, decided on 18bh 
October 1920, against the deoree of the 
Diet. J„ North Aroot, in Original Suit 
No. 10 of 1917. 

Tramjir oj Properly Act, S. 67 and Oivil P. a.. 
8 Mortgage in favour of Irutlby IrutUi—iQ 


op KALAHASTi (Wallis, C. J.) Madras 229 

V^r, filed for 


be in breach of trust—Suit for foreo’oture 
maintainable immtdtalely. 

A mortgage was axeoaUl by a trustee in ^iavout 
of the trust temple. The debt under the mort¬ 
gage was to bs repaid after 30 years. The mort¬ 
gage was held to be a breach of trust la a suit 
uudst 8- 93,Civil P. 0. and the money was ordered 
to be paid immediately. In a suit lor foreclosure 
by the succeeding trustee it was pleaded that the 
suit was premature as the period for repayment 
had not expired 

Held that the mortgage money beoame repaya¬ 
ble withio the meaning ol B. 67 ot the Transfer ol 
Proporty Aot in view of the deoiaion in the suit 
under B. 93. VcrJiairao v. Mahabaleshioar 26 
Bom. 3*1 Dissented. [P. 229, 0. 2, P. 290, C lj 

P. R. Qanapathv Iyer—tor Appellant 

T. Ethiraja Mudaltar —for Respondent. 

Wallis, C. J.—This is an appeal from 
a decision of the Disbriot Judge of North 
Aroob dismissing as premature a suib 
bioughb by the presenb brusbee of bhe suib 
temple against the late Rajah of Kalahasbi, 
the previous brusbee of the temple, who 
during the period of bis trusteeship execut¬ 
ed bhe saib mortgage in favour of bhe tem¬ 
ple (or Bs. 45,000 then due by him bo bhe 
temple for past and present advanoo bo his 
predecessors and himself and against the 
2nd and 3rd defendants who were implead¬ 
ed as alienees of the suib villages. The 
Disbriob Judge has dismissed bhe suib as 
premature in consequenoe of a stipulation 
in bhe morkgago deed thab bhe debb was 
nob bo be repayable (or 20 years. In 
England suoh stipulations appear bo be a 
bar bo foreclosure before bbe due data in 
the absenoe of fraud, Fisher on Mortgage 
paras. 712 and 713. In this ease, however, 
in a suit instituted on behalf ol the oharity 
under scotion 92 of the Code ol Civil Pro¬ 
cedure, Ihe whole transaction haa been 
held to be a breaoh ol trust and a deoree 
has beeo passed against the mortgagor lor 
the immediate payment ol the debt. 
Where the transaotlon amounts to a breaoh 
ol trust and a deoree lor Immediate repay 
meut ol the loan has been made against 
the mortgagor-trustee I do nob think that! 
equity will allow a stipulation in the mort¬ 
gage deed postponing repayment to stand 
In the way ol immediate toreolosure, 
independently ol the tuither question, 
whioh would arise in England, whether the 
lailure to keep down, the Interest on the 
mortgage would not also give a right to 
immediate ioreolosure. 

It is in my opinion unnecessary to 
pursue either ol these questions, because 
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in this oountry we are no! governed by the 
rules of equity as to foreclosure but by the 
express provisions of saotion 67 of the 
Transfer of Property Act as regards the 
rights of foreclosure or sale. That seotion 
provides that in the absenoa of a oontraol 
to the oontrary the mortgagee has " at any 
time after the mortgage money has b’ooma 
payable to him and before a deoree has 
been made for the redemption of the morb- 
gaged property, or the mortgage money 
has been paid or deposited, as herein provi¬ 
ded, a right to obtain an order for fore¬ 
closure or sale. Now, as Interest Is Inclu¬ 
ded in the term mortgage money, in 
seotion 58 (a), it would seem to follow 
that, when interest on a mortgage is in 
arrear, the mortgagee is entitled under the 
seotion to realise snoh interest by sale of a 
suffioienl portion of the security even where 
the prinolpal debt has not yet beooma 
repayable. 

It is unnecessary to deolde this point 
elbher, beoause where, as in the present 
oase, the mortgage debt has become re¬ 
payable to the mortgagee immediately, I 
think the mortgagee Is entitled at onoe to 
enforoe his seouriby as regards both princi¬ 
pal and interest by foreclosure or sale 
by virtue of the seetion. As I have 
already said, I think that the same resalt 
would follow in equity, but here we are 
governed by seotion 67, wbioh gives the 
mortgagee a right to foreclosure or sale 
"at any time after the mortgage money 
has beoome payable to him." Here the 
mortgage debb has been made repayable, 
on the ground that as between the mort¬ 
gagor trustee and the mortgagee Mjfu* 
IU6 trust the mortgage was a breaoh of 
trust, in a suit properly instituted cn behalf 
of the cestui que trust, in this oase a publio 
oharity under seotion 92 of the Code of 
Civil Procedure, notwithstanding the sti¬ 
pulation in the morbgage deed that the 
prinoipal should not be repaid for 20 years 
whiob was in effeob held to be unenforce¬ 
able. I would therefore reverse the deoree 
of the Dlsbriob Judge and deoree the suit 
with oosts throughout. Time for redemp¬ 
tion 6 months. 

Sadaaiva Iyer, J :—I agree. I do not 
think bbat the mere failure to keep down 
the interest by regular and punotual pay¬ 
ment would, by Itself, pub an end to the 
terms provided for in the idooumenb of 
mortgage (or repayment of the prinoipal 
Amount and I am not prepared to agree 
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with the Bombay deoision quebod to that 
effeob. Venkatarao v. Mahabaleshwar (1). 
__ Appeal allowed. 

(1) (1932, 26 Bom.24L 

A. I. R. 1921 Madras 230. 

Wallis, C. J., and Krishnan, J, 
Arthur Malcolm Lloyd — Appellant 

V. 

Kathleen Lloyd —Respondent). 

Original Side Appeal No. 14 of 1921, 
deoided on 10th May 1921, from the judg¬ 
ment of Kumaraswami Sastri, J., in O. M. 
S. No. 6 of 1904. 

Divore* del (1969), S. 37-“0„ confirmation" 
means at" or "within a reasonable time after." 

The words “on confirmation’’ do not msan im¬ 
mediately alter nor do they mean at any time 
afterwards. The order lor alimony oan be passed 
at the time ol confirmation or within a reason¬ 
able time alter it Fifteen years is not a reason¬ 
able time (English oases applied). 

[P. 281, O. 2, P. 282, 0. L] 

King and Partridge —for Appellant. 
Brightwell and Moresby— for Bespon- 
dent. 

Judgment:—This is an appeal from a 
judgmenb of Mr. Justioe Kumaraswami 
Sastri granting the petitioner, the divorced 
wife of the respondent, alimony at the 
rate of Bs. 160 a month. The deoree 
absolute was made on the 15th August 
1905. The present application is made 
under S. 37 ol the Indian Divoroe Aot 
wbioh empowers the court on oonfirmabion 
of any deoree declaring a marriage to be 
dissolved, to make an order for the payment 
of alimony. That seotion corresponded tc 
S. 32 of tbe Matrimonial Causes Aot of 
1855 wbioh has now been replaoed by 
S. 1 (1) of tbe Matrimonial Causes Aot of 
1907. Both these Aobs also oontain similar 
language authorising an order of alimony 
to be made on any deoree for dissolution or 
nullity of marriage. Now, muob learned 
argument was addressed to us as to tbe 
meaning to be pub upon the words " on 
confirmation". 

It was objeoted for tbe appellant that an 
order made 15 years after tbe deoree for 
divorce bad been made absolute, oould not 
possibly be regarded as made on confirma¬ 
tion of tbe deoree. It is unnecessary to do 
more bban to say that the April number q( 
1921, Probate Division, Page 107, has 
brought out a deoision, Scott v. Soott (1) on 

this very question. In that oase an order 

r ... . . 

(1) (1921) P. 107, 
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for naymeot of alimony pendanfe J.i« had 
been made wbloh oi coarse ceased bo ope¬ 
rate on the making of the decree absolute. 
Payments bad bean continued for some 
lime under some alleged agreement and 
seven years alter, an Bpplioatlon was made 
to the court under what is now the'corres¬ 
ponding seotlon of the Act of 1907. The 
learned President, Sir Henry Duke con- 
calved that be bad a discretion whioh ena¬ 
bled him to make the order but that deol* 
sion was overruled by Ihe Couth of Appeal 
in judgments whioh are equally appUoable 
to the faofcs of the present case. Lord 
Stemdale said, 

"The first qceitioa is, what la the meaning of 
4 on any decree for dissolution'? I was inclined at 
one time to think that it meant at the eame time 
aa the decree wae made, of as it oould not precede 
it, at any rate immediately following upon it. 
Looking however at the decision of Sir James 
Hannen in Bradley v. Bradley (2) and Sidney ▼. 
Sidney (W in the House of Lords whioh he follows 
and also Rdcrtion v. Robertson (4), it teems to me 
that what 8ie James Hannen oalls a mote elastic 
meaning must be given to the word “on" and 
that it does not mean “on" in the very narrow 
sense that 1 Hist thought it ought to be taken to 
mean, but that it must at any rate be limited to 
this extent—namely* It must be at the same time 
as the deotec or within a reasonable time after¬ 
wards and that what constitutes 'a 4 reasonable 
time' must no doubt depend on all the oirouxn- 
stanoes of tbe oa°e. It appears to me that the 
Warned President has not quite taken that view. 
He has, I think, taken it as meaning at the same 
time as or immediately after or within suoh time 
as the judge in his discretion may think the peti¬ 
tion may be presented. That in my opinion is 
tqo wide. 

iWhat constitutes “a reasonable time " is, 1 
know, not very easy to define; but we have some 
guide, although 1 do not think it does lay down 
an absolute hard*and-!ast rule, in what was said 
.by Jessel, M. R in Reberiton v. Rcbertion (4). He 
said; “In the first plaoe, it appears that there is 
no instance of an application of this nature being 
made at so late a period as the present ap¬ 
plication. Whatever meaning may be given to 
the word ‘on' in tbe Act of Parliament, it is 
very difficult to extend it to above a year It is 
not necessary to express an opinion as to what 
time should be allowed, but it is not to be con- 
oftved that a period of more than a year oan be 
included in the word ‘on’. 'On’ if not oonfined 
tp the time .of making the deoree must mean 
shortly after ” 

, ln that oase the time was eighteen months, but 
aji the deolsion of the oourt went in agreement 
with that of the learned President on the merits 
o! the application and not really on the question 
ot ftlme, 1 do not think that statement ought to 
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ba taken aa • daoision aa to the absolute limit. It 
doea however point In tbe direction 1 have already 
indioatea—namely that tbe word 'on' does not 
mean an unlimited time within the Judge's dis¬ 
cretion; but it does mean within a reasonable 
time having regard to all the oiioumatanoes ol 
the oase. That to my mind reduoes thiB oise to a 
very short question: Is tbe faot of the agreement 
or arrangement, whatever it m.iy be oalled.having 
been made between the parties a oiroaroatance 
that extends the reasonable time ia this case to 
seven years ? In my opinion it is not. It may 
be that parties were not quite dear as to the 
actual efleot of the agreement or arrangement 
they had made. It may be that they or their 
advisers were under the impression that an order 
had been obtained (or the payment of this money. 

1 do not think either ot these oiroumstanoes is 
one that justifies the postponement of the appli¬ 
cation (or an order for maintenance tor this 
period." 

Warrington, L. J. agreed and Sorutton, 

L. J. (at page 125) ‘roferred bo some other 
authorities on the meaning of the word 
‘on’. He says, 

“Lord Denman, C.J. in Beg v. Arkwright(ti) sayg 
‘The words "on” ot “upon” (it has been decided) 
may either mean before the act done to whioh it 
relates, or simultaneously with the aot done, or 
after the aot done, aoootding as reason and good 
sense require, with reterenoe to tho oontext and 
the subject matter ot the enactment ” 

A series of oases on various branohes 
of the law have been deoided in whioh the 
v?ord 'on' has been given one or other of 
those meanings. Lard Denman does Dot 
say, as he might have said, "I think it. 
means all three.” Then the learned Judge 
goes on to say, 

“But although the ordsi may b« made after the 
deorae lor dissolution or nullity of marriBge there 
■till arises the question, is there any limit 
ot time within whioh It may be made ? 
Can the wife oome and say " I am going pre¬ 
sently to present a petition for dissolution of 
marriage and in the meanwhile 1 make an appli¬ 
cation tor permanent maintanano, in oaie I 
■neoeed ?" 

Obviously not; that would olaarly be 
made an unreasonable time before; or oan 
she say " Twenty years ago, your Lordship 
gave me a deoree for dissolution of 
marriage, now will you make an order for 
permanent maintenance”—and say nobbing 
more? Again it seems to me equally 
obviously not. There is some limitation 
tp be implied in the temporary nature of 
the order for seourlly a-, to the order or 
deoree for dissolution. In my view that 
limitation is this, that inasmuoh as the 
matters to be considered are matters whioh 
should be in the mind of the judge at the 
tlmd when h e is making tbe deoree, for 

Waa?60=l8 b. J.Q.8. 3bZT i 
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dissolution of marriage, the limitation is 
shat the application should be made within 
a reas:nable time from the deoree for dis¬ 
solution of marriage. As to what period 
of time that means, one has the guidaDoe 
of Jessel, M. R's. views in Robertson v. 
Robertson (4) to whioh we were referred, 
but at the time when that oase was deoided 
there was no oase in whioh the power bad 
been 6xaroised more than a year alter the 
deoree, and the learned Judge oould hardly 
oonoeive that a period of more than a year 
oould be inoluded in the word "on”. In 
that partioular oase the time was eighteen 
months. I see the same limitation has 
been approved in In Re Leigh (6) whera 
the power of the oourt was sought to 
oompel a ward of Court to make a settle¬ 
ment 'upon or in oontemplation of the 
marriage." And the learned Judge 
aonoludes: 

“ l think in this partioular o.sa tha application 
0URht to have been made within a reasonable 
time after the deoree (or dissolution and I see 
nothing whaterer in the oiraumstanoes ot this 
ease to justify an application being made seven 
years alter the deoree." • 

Everything that has been said in that 
oase by these eminent judges applies to 
this oase and the result is that the appeal 
must be allowed and the petition dismissed. 
In the olroumsbanoes, wa make no order as 
to oosts. 

The memorandum of objeotion is also 
dismissed. 

Appeal allowed,. 

(6) (1888) 40 Oh. D. 200. 


* A. I. R. 1921 Madras 232. 

Abdub Rahim and Oldfibld, JJ. 

Bhumi Reddi Suranna and others — 
Plaintiffs-Appellanbs 

v. 

Bhumi Reddi Appadu and others —De¬ 
fendants-Respondents. 

Seoond Appeal No. 1739 of 1919, deoided 
an 81st August, 1920, against the deoree of 
the Temporary Sub-J , Viaagapatam dated 
7th July 1919 in Appeal Salt No. 126 of 
1918. 

* Hindu Lato—Joint family—Rt/ertnce to arbi¬ 
tration by some members only—’Award is not bind¬ 
ing on the share of any member. 

Only some members of a Hindu family oannot 
bind the family property by submitting to an 
arbitration of a olaim made by a third person or 
by entering into an arrangement with him. Snob 
an arbitration will not afleot the family property 
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or even the shares of the members submitting to 
the arbitration. [P. 212, 0. 2 & p 213, c 1.] 

P. Narayanamurthi —for Appellant 5 . 

8. Satyanarayan* —for Respondents. 

Judgment—The 3rd defendant In the 
suit who is the prinoipal respondent be¬ 
fore ns olaimed to have been adopted by a 
member of the'family of the 3 plaintiffs. 
Daring the absenoe of the 1st plaintiff 
from bhe village the two other plaintiffs 
who are tha remaining members of the 
family and the 3rd defendant referred the 
question as to the latter’s status to the 
arbitration of 6 persons. One of those 
persons did not uob; the four others made 
an award giving the land in dispute to the 
3rd defendant. 

The District Munslf deoreed the plain¬ 
tiff's suit holding that there was no valid 
award nor anything whioh oan be oalled a 
valid and binding settlement of a family 
dispute. The Subordinate Judge has re¬ 
versed that deoree. Ho agreed with tha 
Munsif that the adoption was not proved 
by evidenoe, but he says that the award, 
though made only by four out of five arbi¬ 
trators originally named by the parties, had 
been aooepted by the 2nd and 3rd plaintiffs 
and therefore was binding on them either 
as an award or at least as a family settle¬ 
ment. 

The question arises whether 2nd and 3rd 
plaintiffs had any authority to bind the 
family by means of arbitration or by a set¬ 
tlement with the 3rd defendant. The 1st 
plaintiff did not join them at all and there 
is nothing to show that in his absenoe and 
without his consent the other two plain¬ 
tiffs, the remaining members of the family 
had authority to enter into a transaction 
of this nature. There oan be no doubt 
bhat if all the members of the family 
oombined and agreed to an arbitration or 
settlement like this, it would be valid : but 
that did nob happen in the oase. 

It might also be bhough it is not nooes- 
sary to deoide the point, that a manager of a 
family might by entering into a bona fide 
compromise of a olaim of this nature, bind 
bhe family. Even that has not been sought 
to be made out in this oase. Alienation by a 
member of a joinb Hindu family of joint 
family property for valuable oonsideration 
has been upheld in this court. But there 
Is no authority in support of the proposi¬ 
tion that tome members of a Hindu family 
oan bind the family properly by submit¬ 
ting to an arbitration of a olaim made by » 
third person or by entering Into an arrange- 
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ment with him. Ia the absenoe of apy 
authority, wo shoald not be justi6ed in 
extending the law as to the power of an 
ordinary member of a joint Hindu family 
to deal with his share in the joint family 
properties. If the arbitration or settlement 
was without authority! the result would 
be that it would not bind any members of 
Iba family and not as contended for by 
the learned pleader for the respondent. 3rd 
defendant, that it would bind those who 
were parties to the settlement though it 
would not affeot the share of the member 
who did not join. We reverse the judg- 
ment of the Subordinate Judge and restore 
the judgment of the District Munsif with 
oosts here and in the oourt below. 

Appeal allowed. 


A. 1. R. 1921 Madras 233. 

Sadasiva Aiyab and Napieb, JJ. 

Subramania Karayalam and others — 
Defendants-Appellants. 

v. 

V- M. Sivasubramania Pillai and others 
— Plainbiffs-Bespondents. 

Appeal No. 286 of 1918, deoided on 29lh 
March 1921, against the deoree of the 
8ub-J., Tinnevelly, in original salt No. 68 
of 1916. 

W Landlord and tenant—Ryotwari Land- 
Tenant claiming occupancy right muil prove the 
tame. 

TOww the lends era syotwezi leads end the 
landlord has got e ryotwaii patteh ia raspeot o! 
the lands, tenants olalming e right of oaoapanoy 
In enoh lands ought to prove that right by strong 

£ -H noc o, t « 5 n ? in 01 p* 0 * 1 Wm h8avU yo° 

Poll. 48 Mad. 667 (P. 0.) Foil. [p. 289, 0. 2.) 

(b) Modro, flilals* Land Afll (1908), 8. 8 (9) 

(a)— SuaviibhoQam impHu otomtihip in Boil. 

a »>“lly implios that 
P “ ™ ta ln th0 P« ion WhO 

la entitled to swamibhogam [P. 283 , 0 . 2 .] 

0. Madhavan Nair—for Appellants. 

1- Zmfcnowom* Aiyar and A. Swami - 
n«»o Aeyar —for Respondents. 

Sadaaiva Aiyar, J.:—31 0 f the ij 2 
defendants Impleaded in the salt in the 
tower Court have preferred this appeal. 

Son'^fiw ^ * flar %hB ins|l *a- 

£,5gftw* 1 was .the trustee of the 

i empla 11 Tinnevelly. Tha 
2nd plaintlfl obtained lease from him of 

Stewst. e,, " o,s6 ta,n bsEta - 

1891 M—80 


The only question in this oase is who* 
thar the defendants have got a right of 
□ooupanoy in the plaint lands. The lands 
are mainly ryotwari lands and the temple 
has got a ryotwari patfcah in respent of 
the lands. When tenants claim a right of 
oocUpanoy in sueh lands, they ought to 
prove that right by strong evldeneo, the 
burden of proof lying heavily on them., 
The observations in V. A. Peria Karuppan 
Ambalam v. Annaswami Iyer (1) and Ven- 
kataohala Qoundan v. Ranyaratnam 
Iyer 12) bhab even a ryotwari pattadar when 
be sues as plaintiff and seeks to eject his 
tenants shoald prove his title to ejeet, that 
is, should establish that his tenants have no 
oooupanoy rights oannot be now accepted 
as good law. Those observations were not 
followed in Ananthapadmanabha Pillai v. 
Qopalakrithna Iyer (3) by my learned 
brother and Seshagirl Aiyar, JJ. and by my 
learned brother and myself in Aiyappa 
Naioker v. Thimmalaiappa Mudaliar (4). 
The matter is now oonoluded by the deci¬ 
sion of their Lordships in Sethuratnam 
Aiyar v. Venkatachela Qoundan (6) which 
deoision has been oonsidered and ooustrued, 
and I need not add, followed by the Chief 
Jusbioe and myself in Appeal No. 139 of 
1919. The Subordinate Judgo has given 
good-reasons in paragraph 26 of his judg¬ 
ment for bis oonoluaion that the appellants 
have wholly failed to dlsoharge the burden 
of proof whioh lay upon them. I might 
add that 1 do not agree with his observa¬ 
tions m favour of the defendants, found 
in paragraph 23 of his judgment that the 
term Swamibhogam * implies that the 
person who is entitled to reoeive>swami- 
bhogam is not the owner of the kudlvararo 
interest. On the obher hand the berm 
usually implies bhab the ownership In bht 
soil does vest In the person who is entltledi 
to swamibhogam. Two of the defendants 
other than the appellants have themselves 
given evidence as P. Ws. 14 and 16 whioh 
favours the plaintiff’s oase. I would there¬ 
fore dismiss the appeal with oosts. 

Napier, J:—I agree, 

_ ~ Appeal dismissed. 
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AbDUR RAHIM AND SADA8IYA ITER, JJ. 

Venkatalingam Nayanim Varu— Plain- 
Ilff-Appellant. 

V. 

Inagmte Venkatarama Bao and others 
—Petitioners-Bespondents. 

Appeal No. 244 of 1920, deoided on 18kh 
Ootober 1920 against the Order of iha 
Sub-J., Chibtoor, dated 14th September 
1920 in Civil Miscellaneous Petition 
No. 248 of 1920. 

Civil P. C„ 0. <0, R. 1 —-Receiver appointed by 
oatotnt of partite, found unnecessary in the course 
of proceedings — He can be discharged 

If in the oourse of the proceedings the oontinu- 
anoe of a Reoeiver beoomes anneoe-siry, he will 
be disoharged although he had been appointed by 
oonsent of parties. 8 Beaven's Reports 481 Rel. 
on. [P. 284, 0. 2 J 

K. Srinivasa Iyengar—lor Appellant. 

A. Krishnasamy Iyer—lor Respondents. 

Judgment. —The order whioh is In 
question before us was passed in a suit Ins¬ 
tituted by the plaintiff, the predecessor of 
the present Bajab of Kalahastl for the re¬ 
covery of certain villages from the defend¬ 
ant and for other reliefs. Those villages 
bad been originally usufruotuarlly mortgag¬ 
ed and thereafter a dooument was exeouted 
purporting to be a deed of sale in favour of 
the 1st defendant's adoptive father one 
Rajah D. K. Seshaohellapathy Nayanlm 
Varu. The 2nd defendant is the widow 
of that gentleman and the 8th defendant 
Is a supplemental defendant who olaims to 
be entitled to the rights of the 1st and 2nd 
defendants under a purohase or assignment. 
A Beoeiver was appointed by oonsent of 
parties,’that is, tbe plaintiff and the 1st 
defendant; when the 6th defendant oame 
on record he made an application for the 
discharge of the Beoeiver mainly on the 
ground that he had aoquired the right of 
the 1st and 2nd defendants, that there was 
no longer any dispute whioh would lead to 
mismanagement or waste, and that there¬ 
fore the oontinuanoe of the Beoeiver beoame 
unneeessary. Tbe learned Subordinate 
Judge aooepted this view of the situation 
and passed an order discharging the Beoei¬ 
ver. 

It is contended by tbe learned Advooate- 
General that sinoo the Beoeiver was ap¬ 
pointed by tbe oonsent of the parties he 
oould not be discharged until the termina¬ 
tion of tbe proceedings. It is, however, 
the law as laid down in Kerr on Receivers 
page 287, that “if In the oourse of the pro- 


oame unnecessary, be will be discharged.", 
This proposition finds support Bainbridge 
v. Blair (1), where Lord Langdale M .B 
says " wbat I have to consider Is that one 
party ought tobave proper protection, and 
tbe other ought not to be unneoessarily 
obarged with the oosts of a Beoeiver and I 
think I ought not to continue the Reoeiver, 
if I am satisfied that he may be disoharged 
without injury to the legatees." The ques¬ 
tion then oomes to this, whether there is 
sufficient relianoe to be plaoed in the trus- 
tees on whose affidavit the Reoeiver was 
disoharged. In this oase we think that sinoe 
the 8th defendant (1) is willing to furnish 
soourlty for the future rents and profits of 
tha property for two years, (2) undertakes 
to pay the peishoush due on the villages to 
the extent of Rs. 10.000 a year from the 
current fa<li 1330 and for future faslis and 
(3) also undertakes to keep and file 
aooounts regularly in oourt onoe every six 
months on aooounb of these villages, it is 
no longer neoessary to oharge the estate 
with tbe expenses of a Reoeiver. On these 
terms therefore we oonfirm the order of the 
lower oourb. 

The lower oourt will ascertain what the 
future profits are likely to be and take 
ssourity in aooordanoe with that within 
two months from the date of suoh ascer¬ 
tainment. 

Order confirmed. 

(1) 3 Beav. 421. 
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Wall LIB, 0. J., ANO KRIfcHNAN, J. 

[Oogula) Venkanna —Plaintiff-Appellant. 

V. 

Qogula Narasimham and others —Defen¬ 
dants-Respondents. 

Appeal No. 165 of 1918, decided on 12bh 
April 1921, from the deoroo of the Tempor¬ 
ary Sub-J., Vizagapatam, in O. S. No 14 
of 1913. 

* (a) Hindu Law—Widow—Waste of husband'* 
moveable proxertp—Reversioner can bring action 
to prevent her—Transferees from widow without 
consideration can be made to restore . 

On prinoiple there is no reason for refusing to 
hold a widow in possession of hor late husband's 
estate acooantable for waste in the sense o! 
making her replaoe the movable oorpus whioh 
she has made away with if she is in a position to 
do so, allowing her of course to enjoy the income 
of the fund replaced. Efce is not a trustee of her 
de ceased tufbend'e eetate, or a tenant-in-taij, or 
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lot life, or the manager of a joint family, bat the 
owner of a widow's estate with all the peculiar 
incidents of each ownership. As the owner of eaoh 
widow's estate, she ia under a clear duty to abs¬ 
tain from wasting the movable corpus of the 
estate jaat as a tenant-in-tail or for life is bound 
to abstain from committing waste, and if ehe 
commits a breaoh of that duty, there is no reason 
why she should be allowed to go tree and not 
be held aoooantable. [P. 236, 0. 1.] 

It is open to the reversioners to file a suit pray¬ 
ing that such movable corpus may be bo reduoed 
Into possession and banded over to a Receiver 
appointed ia the suit subject to any question of 
limitation, and transferees from the widow with¬ 
out consideration may be made to replace any 
part of the movable oorpus of the estate of the 
lAst male owner whioh oan be traced to their 
hands on the equitable principle, whioh imposes 
upon people into whose hands the property of 
other persons has oome without consideration, 
the duty of accounting for it and restoring it. 

[P. 335, G. 2.] 

•(6) Limitation Act . Art. m~Wa»te of mow- 
obit properly by widow in poueaion of her hut- 
6an3 * matt—But to recover by revem oner—Art. 

widow ’ la P° Ba ®* 9 >°n of bei deoeased 
husband a estate oommits waste of movable pro¬ 
perty belonging to the corpus of the estate, an 
aotion by reversioner to prevent her from doing 
so is governed by Art. 120. [P. 285, 0. 1 J 

A. Krishnattoami Aiyar ana E. Vina yak 
Bao—iox Appellant 

P. Narayanamurthi, T. Bamachandra 

Uao and K. Ramamurthi—(or Bespond- 
0 nis* 

C< defendant's appeal 

£ SQtl bas already 

Suinlfff tS * ? b,S iS “ ^ "be 

pUlntifl the next reversioner, from bhe 
deorea of the Temporary Subordinate Judge 
in so far as it refuses to make the widow 

SS-ttf ,0 ; W K aSti “ g iha m °veable pro- 
*ba husband whioh oame to her 

S^ond 5 f ake her brother, ‘be 

as has oome to their hands. In the oa^e of 

Immoveable property lha 

aioner has 12 Z to ? U ** 2 !' 

141 ° of° h ? Wid ° ws daa "b under* Ark 
Hi of the Limitation Aol, and (| « ,h arfl 

lore unnecessary to claim snob eS 

•3 are sought in the present suit hni 

as regards moveables his right tn L* 0 . 1 ' 

csr j* a * isoo! 

.oom J^uua’«°S°° A ± n , hls •» 
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was held by Sir Barnes Peaoook and tbe 
Full Bench of the Caloutba High Court in 
Nobtn Chunder Chucker Butty v. Istur 
Chunder (1) bbat possession adverse to the 
widov was al c o adverse to the reversioner. 
In that oase the question of the raver- 
sioner’s remedies daring the widow’s life¬ 
time with regard to the moveable oorpus 
of the estate whioh she was wasting was 
considered and dir Barnes Peaoook observed, 

“ Reversionary heir9 presumptive have a right 
although they may never auooaad to the estate, 
to prevent the widow from oommitting waste; 
and I have no doubt that if a proper oase were 
made out, reversionary heirs would have a suffl- 
oisnt interest, as well as oreditors of the anoiitor 
by suit against the widow and the adverse holder, 
to have the estate reduoed into possession, so ae 
to prevent their rights from becoming barred by 
limitation". 

and he goes on to say that adverse posses¬ 
sion of Government paper or the like 
would give a oause of aotion to the heirs, 
So too, Jaokson, J. observed that a rever¬ 
sioner aggrieved by the fraudulent aotion 
of tbe widow would be entitled to bring 
his aotion. On the authority of this oase 
it was held In Badha Mohan Dhur v. Bam 
Dad Day (2) before the enaotmenb of the 
present Art. 141, that the next reversioners 
were entitled to have immoveable property 
of the estate abandoned by the widow 
reduoed into possession and to put a 
manager In oharge of them. Tms oase is 
authority for the proposition that, as 
regards the moveable oorpus of the estate 
also, it Is open bo tbe reversioners to hie i 
stub praying that suoh moveable oorpu, 
ay be so reduoed into possession and 

-fhSTa 10 a Beoai?0r apposed in tin 
suit subject to any question of limitation 

* ran£ ? ir#0S feom the Widow wiinout 
a ; id f ra ‘ ,0n may ba made to repiaoe any 
o P r H° h9 “oveable oorpua of the osi*»L 
of the last male owner whioh oan bo 

_ raaad lheir bands on the equitable 

appllad m **wteir v. 

fSgKSSvSLTS 

aooouDiing it' 
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(11 ? W. a 605. 


s JI 





286 Madras Bombay co„ ltd. v. opbl. abbighbe madrab (Wallis, C. J.) 


no sufficient! reason lor refusing Jo hold her 
aooouniable for waste in lha sense of mak¬ 
ing her replace the moveable corpus waiah 
she has made away with if she is in a posi- 
bion to do so, allowing her of oourse bo enjoy 
the income of t«he fund replaood. She is 
nob a trustee of her deceased husband’s 
a^ftate, or a tenanb-in-tail. or for life, or the 
manager of a join* family, bub tho owner of 
a widow’s estabe with all the peouiiar inci¬ 
dents of suoh ownership. As the owner of* 
suoh widow’s estate she is under a dear 
duty to abstain from wasting the moveable 
oorpus of the estate just as a tenant-in- 
tail or for life is bound to abstain from 
committing waste, and if she commits a 
breaoh of that duty I can see no reason 
why she should be allowed to go free and 
not to be held accountable. The Subordi¬ 
nate Judge has referred to the case of the 
manager of a joint Hindu family who is 
only held aooounbable for the property of 
the joint family as it exists at the date of 
partition bub this now well established rule 
is based on praotioe on the ground that it 
is always open to the other members to 
put an end to the management by parti¬ 
tion, which can even be enforced in a 
proper case on behalf of the minor mem¬ 
bers of the family. Con6rming the relief*, 
already granted to the plaintiff, we must 
allow the appeal and sei aside so much of 
the deoree as dismissed the plaintiff’s olaim 
for an aooount against the widow and the 
2nd and 3rd defendants in the light of the 
above observations. Costs to abide. 

Kriehnan, J: —I agree. 

Appeal allowed . 
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Wallis, C. J., and Seshagiri Aiyab, J. 

Bombay Company Limited —Appellants. 

v. 

Offioial Assignee of Madras— Respondent. 

O. S. Appeal No. 67 of 1919, decided on 
10th November 1920, from the judgment 
of Coptic Trotter, J., dated 24th Oobober 
1919, in I. P. No. 18Lof 1916. 

(a) Presidency Towns Insolvency Act (3 of 1909), 
S. 30 —Failure to embody terms of proposal in the 
order is formal defect and may be amended at any 
time. 

The seotlon requires the terra8 of a proposal if 
approved to be embodied in the order with a view 
of making it executable aa a deoree aa provided in 
sub-aeotion (2), but the non compliance with this 
provision is a mere formal defect whioh may be 
amended at any time and in no way afleoted by 
the Court's approval of the terms of the oomposi- 


1921 

tlon and the consequent annulment of the 
insolvency. (P. 288, 0.1.] 

(b) Contract Act, 3. 135— Acceptance of Compo¬ 
sition during insolvency after part payments by 
surety, does' not entitle surety to refund of part 
payment. 

As regards his part payments the surety ie of 
necessity represented in the insolvency by the 
principal oreditor who proves for the whole debt, 
just as a sub-partner is represented in the liquida¬ 
tion of a partnership by his principal partner and 
if the principal oreditor misoonduots himself in 
the insolvency to the prejudioe of the surety who 
has mado payments in partial discharge of the 
debt, the latter may have a remedy of the same 
nature against him as a sub-partner would have 
against a partner but there is uo authority for 
holding that the acceptance of a composition 
by the principal oreditor during the Insolvency 
after part payments by the surety, would entitle 
the surety to a refund of sneh part payments. 
On the other hand the part payments are a part 
performance of the oontraot of suretyship whioh 
>9 intended to put an end to the relation of the 
prinoipal oreditor and surety and to all the inoi- 
dents arising from that relation. [P. 289, 0. 2.] 

(o) Presidency Towns Insolvency Aa (So/1909), 
S. 28— Procedure of allowing insolvent to adjust 
matters with creditors is not tllegal-U becomes per 
Jecily valid if in pursuance thereof 1 Offieial Assig¬ 
nee summons creditors and submits a report on 
which final order is passed. 

It is oastomary to allow insolvents to adjust 
matters with the creditors and then to report the 
settlement to the Offioial Assignee to enable him 
to take action. The procedure may be irregular, 
but there is-nothing illegal ; when subsequently 
the Offioial Assignee, in pursuance of tho insol¬ 
vents aot, summons the creditors and submits a 
report on whioh the final order is passed by the 
Judge, the proceedings are porfeetly validated. 

[P. 242, 0. U 

(d) Contract Aot, S. 136—C on position accepted 
by Court after notice to surety—Act of Court — 
S. 18; or 186 dors not apply. 

A private composition with the principal debtor 
behind the baok of the surety may have the effect 
of discharging the surety, but where after notioe 
to the surety, the composition is aooepted by the 
Court, it beoomes an aot of the Court end the 
principle of 8s. 184 and 195 can have no appli¬ 
cation. [P- 242,0. 2.] 

D. Chamier— for Appellant. 

Nugent Grant —for Respondent. 

Wallis, C. J.— This is an appeal from 
an order of Mr. Justice Ooutts Trotter in 
the insoivenoy ot one Seethapathy Iyer 
who was formerly a dubash of Messrs. 
Dymes and Co and afterwards of the Bom¬ 
bay Company who took over the business, 
diraoting the Bombay Company to repay 
to the Offioial Assignee as representing the 
estate ot the insolvent Rs. 27,243-18-0i 
whioh the Bombay Company bad appro¬ 
priated out of monies belonging to him in 
reduolion of the loss the above firms bad 
sustained in transactions with one V. 
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Somasundaram Chetty, whioh Seetbapathl 
had guaranteed under his dubash agree¬ 
ment. The ground upon whioh the refund 
was direobed was that the effeob of the 
arrangement entered into by the Bombay 
Company with Somasundaram CheDiy was 
to release the dubash from his liability as 
surety. Assuming for the moment that 
the effect of this agreement was 
to release the surety from all further liabi¬ 
lity, 1 am not satisfied, and no authority 
has bean oited to show that this sureby 
also became entitled to recover the monies 
whieh he had already paid under bis oon- 
traot of suretyship, but before dealing 
farther with this point it will be as well 
to set out the faots as they appear in the 
evidence. 

On 15th June 1915 as appears from Ex. 
9, the Bombay Company terminated 
Seethapathy’s employment as dub&sh and 
aboub the same time, as appears from the 
same Exhibit and their aoooonts Ex. 0. (3) 
they realised the promissory notes deposit¬ 
ed with them and appropriated the prooeeds 
and the other monies standing In their 
books to the dubash’s credit, some 
Be. 33,940 in all, to the losses they had 
sustained on the various transactions for 
whioh he was responsible. There was no 
speoifio appropriation to the various beads 
of i loss, but, assuming the other losses to 
have been met in full this balanoe of 
Bs. 97,000 remained and must have been 
appropriated to the loss sustained in the 
transactions with Somasundaram 

Somasundaram and Seethapathy both 
became insolvents, and Mr. Boe on behalf 
of the Bombay Company, in January 1916 
tendered proofs In Somasundaram's insol¬ 
vency for the full amountfof his indebted¬ 
ness to Dymas & Co., and the Bombay 
Company, whioh eventually oame to some 
Bs. 64,00(J in all without making any re- 
duotlon ou aooounb of the appropriation 
from the dubash’s aooount. This, as will be 
Been he was entitled in law to do. 

Somasundaram after his insolvenoy oat- 
rled on business successfully, and on 14-9- 
1918 be filed an affidavit in support of an 
application to dispense with his publio ex¬ 
amination on the ground that his creditors 
wiUi the exception oi the Bombay Company 
bad aooepted his friend’s offer to pay six 
annas in the rupee and that the Bombay 
Company had also agreed to settle out of 
Court but Mr. Bae, the Managing Diraotor, 
was away in Calcutta and the real loss 


aooount bad not been adjusted. The Offi¬ 
cial Assignee who as appears from his 
letters was fully alive to the faob that the 
mouey was coming not from the insolvent s 
friends but from bis own earnings in the 
bus mesa which he had carried on after his 
insolvenoy and whioh were at his disposal 
until bho intervention of the Offioial Assi¬ 
gnee, opposed the application at the inshanoe 
of the presenb insolvent, and applied for 
the publio examination of the insolvent 
Somasundram with a view to seeing if 
better terms oould not be arranged. Before 
this questton oame before the Court the 
contemplated settlement with the Bombay 
Company had been arrived at with Mr. B. 
May, an assistant of the Company, and on 
the 8th November, 1918 the Company 
gave Messrs. Moonuswami Chetty & Sons 
who were noting for Somasundaram two 
reoeipts for Bs. 12,645 and Bs. 6,580 or 
Bs. 19,125 in full settlement of two debts 
of Bs. 36,211-12-10 and 18,989-11-1 or 
Bs. 66,201-7-11 in all. 

Bs. 19,125 is 6 annas in the rupee on 
Bs. 51,000 and in a reply affidavit of 28kh 
August 1919 the present insolvent states 
that he was informed and believed that it 
was agreed that Rs. 51,000 was to be 
taken as the total sum due to bhe two 
companies and a composition of six annas 
in the rnpee was aooeptad thereon. What 
apparently happened—Mr. May’s evidence 
on the point is not very dear—is that 6 
annas onE Bs. 51,000 was tendered and 
that Mr. May refused to accept Bs. 19,125 
on that basis as the debt in his hooka was 
considerably over Bs. 51,000, but agreed 
in the eiroumsbanoes to aaoepb Bs. 19,120 
in full sebtlement of the whole debt stand¬ 
ing in the books and the reoeipts were 
made out on that basis. 

On the 9th Dioember 1918 the present 
insolvent Seethapathy wrote Exhibit D to 
bhe Bombay Company taking exception to 
their having discharged Somasundaram 
without reference to him and without his 
knowledge. 

Having satisfied his creditors in this 
manner, whioh whatever may be thought 
appears not to have been unusual in 
Madras, Somasundaram next approaohed 
the Offioial Assignee with a view bo having 
his composition with his oredilors appro¬ 
ved and the insolvenoy annulled, and th« 
Offioial Assignee pursuant to S. 26 (2) of 
the Aot sent out letters to th? creditors on 
16th December 1B18 informing them of 
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Ihe position and summoning a meeting of 
oreditors as to oonsider the situation and 
state whether they agreed to the annul¬ 
ment) of the insoivenoy. The meeting of 
oreditors was held on 8fch January and 
there was do opposition exoept from the 
present insolvent Seethapathi who was do* 
one of the oreditors who had proved in the 
insoivenoy. On the 6bh Maroh 1919 the 
Offiolal Assignee presented to the Court 
a report Exhibit III-A in whioh be stated 
Seetbapathi's objection to the Bombay 
Company having given a disoharge for the 
full amount of the debt without taking 
into aooount the 27,000 of his whioh 
had been appropriated in reduotion of it, 
and also suggested a publio examination 
of the insolvent. The learned Judge dealt 
with this question in his order dated 
23rd Maroh 1919, Exhibit VIII, and oame 
to the oonolusion that a publio examination 
was not neoessary, that the oreditors, who 
inoluded several of the leading 6rms in 
Madras, knew their own business best, aod 
stated that when the question oame before 
h'm formally in that shape he should al¬ 
low Somasundaram Chetby to effcot the 
settlement and get himself disoharged from 
his bankruptoy. A notioe pursuant to S. 29 
(1) of the Aot on behalf of tbe insolvent, 
Exhibit VII supported by an affidavit 
Exhibit VI was then issued to oreditorB, of 
an application for the annulment of the 
Insoivenoy. 

The Offioial Assignee presented a further 
report Exhibit III on the 15th April 1919 
stating that he had summoned a meeting 
of oreditors and that no one appeared exoept 
himself on behalf of Seethapathi and agree¬ 
ing to the annulment subjeot to security 
being given to meet any olaim of Soetba- 
paihl. On this the formal order of 
annulment was made on 22nd April 
1919, and there oan, in my opinion, 
be no doubt that in making this order 
tbe learned Judge was aoting under 
the powers given him by S. 30 (1) of the 
Aot, to approve tbe insolvent's proposals 
and annul the insoivenoy. The seotion 
requires tbe terms if approved to be em¬ 
bodied in tbe order with a view of making 
it executable as a deoree as provided in sub- 
seotion (2). Possibly beoause the pay¬ 
ments under the composition had already 
been made, this provision of the seotion 
was not complied with as it should have 
been when tbe formal order was drawn up 
in tbe Insoivenoy Offioe. This, la my 


opinion, was a mere formal defect whioh 
might be amended at any time and in no 
way affected by the Court's approval oi 
the terms of the composition and the con¬ 
sequent annulment of the insoivenoy.' 

The learned Judge whilst expressing 
seme doubts on the last question preferred 
to rest his deoision on the broader ground 
that the transaction at the date when it 
was oarried out was not a composition with¬ 
in the meaning of the material seotions of 
the Aot. Now the payment of Rs. 19,126 
was tendered solely for the purpose of 
getting the oonsent of the oompany to the 
annulment of the insoivenoy and to arriv¬ 
ing at terms of settlement to be approved 
of by the Court with a view bo annulment. 
Mr. May was admittedly informed that 
tbe other leading firms had aooepted a 
composition of six annas and was tendered 
a sum, whioh amounts to six annas on 
Rs. 51,000 aod whioh must have been ten¬ 
dered as suoh as there is no other explana¬ 
tion as to how She figures of Rs. 19,125 
was arrived at. As he did not aooepb 
Rs. 51,000 as representing the oorreot 
amount of bhe insolvent's indebtedness, 
whilst deoiding in the interests of the oom- 
pauy to aooept the sum tendered he insist¬ 
ed that it should be reoeived as a lump 
sum In respeot of the debbs mentioned in 
the receipts. These reoeipts were oom- 
munioated to the Offioial Assignee ab his 
request and he did not, as representing the 
estate of bhe present insolvent Seethapathi 
take any objeotion to tbe faok that the 
composition shown in the reoeipts was less 
than six annas. His only objeotion as re¬ 
presenting the estabo of the present insol¬ 
vent was that the Bombay Oompany In giv 
ing the reoeipts had ignored the Rs. 27,000 
reoeived from the present insolvent. 
That was not a question whioh the Court 
was then called on to go into, and the Court 
in my opinion, must be taken to have ap¬ 
proved bhe terms arrived at and to have 
eanotioned the annulment of the insoiven¬ 
oy as suggested by the Offioial Assignee on 
behalf of Seetbapathi's estate, on Somasun¬ 
daram giving seouriky to tbe satisfaction 
of the Offioial Assignee for Rs. 9,000 In 
respeot of any dividend whioh the present 
insolvent Seethapathi no ight prove entitled 
to olaim in Somasundaram's insoivenoy in 
oonsequenoe of the Rs. 27,000 appropriat¬ 
ed by tbe Bombay Oompany from bis 
monies In payment of Somasundaram 9 
debt to them not having been taken into 
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aooount when bhe Bombay Company 
aooepted B;. 19,125 in fall discharge ol 
the debts of Somasundaram shown in the 
reoeipts. What be aooapbed was a oompo- 
sition which was intended to be and was 
submitted for the approval of the Court. 
In these clroomsbanoes, the Bs. 19,125 
paid to the Bombay Company, mast in my 
opinloD, be taken to have been sanctioned 
by the Court. 

That however, does not dispose of the 
question whether the faob of th8 Bombay 
Company having given receipts in full 
settlement of the debt without waiting for 
the composition to be sanctioned by the 
Court did not thereby discharge the surety 
from liability by virtue of the provisions of 
S. 135 of the Indian Contraot Aot as the 
learned Judge has held. If they had wait* 
ed for the approval of the Court and the 
Court had approved of the oomposition and 
annulled the insolvency, then it Is clear on 
the authority of In re Jacobi (1) that there 
would have been a discharge by operation 
of law which would in no way have affeot- 
ed the creditors’ remedies against the 
surety, because in that oase lb is the insol¬ 
vency law and nob the oreditor that dis¬ 
charges the insolvent. It is unnecessary 
for the porposes of the present oaso to de¬ 
cide the question whether a formal full 
discharge granted to the insolvent on re¬ 
ceipt of a oomposition paid with a view of 
getting the approval of the Court and the 
annulment of the insolvency before euoh 
approval and annulment has the effeot of 
relieving the surety from further liability 
under S. 135 of the Indian Contraot Aot, 
as to whioh see Oragoe v. Jones (2) beoause 
whether it has that affeot or not, it affords 
the surety, in my opinion, no ground for 
olaiming a refund of the mouies already 
paid in performance of bis oontraot of 
suretyship. 

S. 135 of the Indian Oontraot Aot mere¬ 
ly provides that a contraot between the 
creditors and the principal debtor, by 
whioh the creditor makes a oomposition 
with, or promises to give time to or 
not to sue, the principal debtor, 
discharged the surety unless the surety 
assents to suob oontraot; but it by 
no means follows nor has any author- 
»>y been ojted to show that oonduob 

W?H. ML * 10 ^ 311=44 u 3 - Bk - 31=38 
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of the oreditor whioh releases the surety 
from all further liability, makes the oredi¬ 
tor liable to return payments already made 
to him by bhe surety. Part-payment by 
the surety is part performance of bhe 
oontraot and a partial discharge thereof; 
and a surety who has made suoh part pay¬ 
ment has no further liability as to that 
part of the oontraot from which he could 
be discharged. As regards suoh part pay¬ 
ment he is no longer the sareby but the 
principal oreditor, as the effeot of the part 
payment is bo transfer to him so muoh of 
the cause of action against the principal 
debtor. This cause of aotion against the 
principal debtor is not ordinarily affected 
by any composition whioh the principal 
oreditor may subsequently aaoepb from the 
debtor, and it can therefore give him no 
oause of aotion for the return of the money 
already paid. Whan however bhe debtor 
beoomes insolvent, not only is the surety 
debarred from suiog by the insolvency, but 
his right of proof is restricted. If he Is 
liable for the whole debt, he is not allowed 
to prove until he has paid the whole debt. 
If he is liable for any part of the debt, he 
oannot prove unbil he has paid all that he 
is liable to pay, in whioh he Is entitled to 
prove the amount ol the debt whioh he has 
paid, and the principal creditor’s proof 
must be reduoed accordingly. 


■luosh proposmons, must, in my opinion, 
be considered settled by the judgment of 
Vaughan Williams, J. a Judge ef great 
experience in Bankruptcy Law, in In re 
Sass (3). The result, It appears to me 
must be that In suoh a oase as regards his 
part payments the surety is of necessity 
represented in the insolvency by the prin¬ 
cipal oreditor who proves for the whole 
debt, just as a sub-partner Is represented 
in the liquidation of a partnership by his 
principal parbner, with whose oonduot of 
the liquidation he is not entitled to inter- 
|f. re * ,/? ‘k® Principal oreditor mlsoonduots 
himself m bhe insolvency to the prejudice of 

u Wh ° h f s “ ade Payments » 

partial discharge of the debt, the latte 

may have a remedy of the same natur 

against him as a sub-partner would have 

against a partner but there appears to he 

?° , holdin 8 and no authority 

b “ n 0,ied support of the proposition 
that the aooeptenoa of a oom position by 
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the prinoipal oreditor daring the insolven¬ 
cy after parb payments by tbe surety would 
entitle the surety to a refund of suoh part 
payments. Ou the other hand, as I have al¬ 
ready said, the part payments were a part 
performance of the oontraot of suretyship 
and so to out an end bo the relation of prin¬ 
oipal oredibor and surety and to all the in¬ 
cidents arising from that relation. Any 
other view would involve great hardship, as 
it has in the present oase, where the prinoi¬ 
pal oreditor has been ordered to refund in 
oonsequenoe of adopblng a oourse whloh 
far from prejudicing his surety in any way 
had the effect of seriously reduoing the 
balanoe of the debt whioh he oould be 
oalled upon to pay. Assuming that the 
aooeptanoe of the composition freed the 
surety from furbher liability under 9. 135 
of the Contraot Aob, that is surely a suffi¬ 
cient, nob, bo say exoesslve, remedy for 
the purely Imaginary injury whioh he 
may be deemed to have received by the 
aooeptanoe of the composition. 

For these reasons I would allow the 
appeal, reverse the order and dismiss the 
summons with oosts throughout on the 
Original Side soale. 

Seshagiri Aiyar, J. I agree. The 
faots and dates neoessary for appreciating 
the argument* addressed to us may be thus 
shortly stated. P. Seethapabhi Ayyar was 
employed as a dubash in the Bombay Com¬ 
pany on the terms embodied in Exhibit I 
dated the 27th April 1915. He was appa¬ 
rently similarly employed by Dymes and 
Company. He Introduced oustomers to 
both these firms. Very soon a good number 
of them made default in payment. 8oma- 
sundaram, one of the prinoipal oustomers 
was in embarrassed oiroumstanoes. The 
Bombay Company sold the Government 
Promi-sory Notes deposited by Seebbapathi 
and realised about Rs. 17,000 in July 
1916 To his oredib with the Bank there 
was a sum of Rs. 10,000 due to him for 
oommisslon already earned. The total 
sum of Rs. 27.000 and odd was originally 
held in deposit in the books of the Com¬ 
pany against losses whioh were sustained 
by the two firms by the non-payment in 
time of the ousbomers introduced by 

Seethapabhi. I am 6ha * ,n ,Inly 

1915, the money realised was not appro¬ 
priated towards tbe debt due from any 
partioular oustomer. 

In August 1915, Somasundaram ap¬ 
plied to be adjudicated an Insolvent. 


Soon after, Seethapathi also applied for 
the benefit of the Aot. Both tbe estates 
vested in the Offioial Assignee, Exhibt II, 
dated the 28lh January, 1916, a letter from 
Seebbapathi shows that, on that date, he 
had no information to what partioular debt 
bhe money realised by the sale of the pro¬ 
missory notes was appropriated, either by 
tbe Bombay Co or by Dymes and Co. The 
statement of Mr. Rae of Dymes and Oo., 
dated the 6th February 1916, also shows 
that no appropriation was made till then. 

Then we oome to the attempt made by 
Somasundaram to settle with oredibors. It 
is oommon ground that In the beginning 
of 1918, Somasundaram privately approa- 
ohed his oreditors and offered to pay them 
six annas in the rupee. He apparently in¬ 
duced them to aooept bhe oompositlon and 
obtained reoeipts. Then he approaohed 
the Bombay Company with a similar re¬ 
quest. The two receipts filed in the oase, 
dated the 8th November, 1918 show that 
the Bombay Company reoeived a sum 
Rs. 19,125 both for themselves and on 
behalf of Dymes Company. 

There has been some controversy as to 
whether this represented six annas in tbe 
total debt. Mr. Grant contended that 
Mr. May who aoted in this matter did not 
aooept the composition of six annas in tbe 
rupee, hot reoeived the money in full 
satisfaction of all that was due bo the two 
oompanies from Somasundaram. The evi¬ 
dence of Mr. May has two aides, if I may 
say so, the one side speaking to aotual faots 
and the other referring to impression and 
beliefs. He says in his evldenoe that as 
he bad already appropriated Rs. 27,000 and 
odd towards the total indebtedness of 
Rs. 54,000 he did not oonsider it neoessary 
to aoquaint himself regarding the exaob pro¬ 
portion to whioh the sum oovered by Exhi¬ 
bits A and B bore to what was due. In 
another place he says that by the 31st July 
1917, the oompany had appropriated the 
Rs. 27,000 towards the amount due from 
Somasundaram. Reading his evidenoe as 
a whole, my opinion is that tbe sum of 
Bs. 27,000 and odd was appropriated by 
the Bombay Company towards the debt 
due from Somasundaram, at least before 
granting the two reoeipbs A and B. I do not 
aooept the suggestion of Mr. Chamier that 
this money was appropriated in July 1915. 
For bhe reasons already given and In view 
of the evidenoe given by Mr. May that 
suggestion must be ruled out. Bub I see 
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no reason for nol aooepkiDg the evidence 
of Mr. May that before the date of Exhi¬ 
bits A and B, the appropriation had been 
made. 

1 tried to understand why Somasundaram 
paid the Company the odd sam of 
Bs. 19,125. Some olaae to its significance 
is gatberable from the abatement of 
Seethapatbi that Somasnndaram was in¬ 
debted lo the two companies only in the 
sum of Bs. 61,000. In paragraph 6 of the 
reply affidavit dated the 28kh August 1919, 
Seethapatbi says: 


'I am informed and believe that on the 8th 
November 1919, it waa agreed that the earn of 
Be. 61,001 was to be taken as the tot«l amount 
dae to the two oompaniee by Bomaeandaram 
Ohetti A Company and Mr Gofle acoepted a com¬ 
position of six annas in the rapee thereon.' 

Very likely Mr. May was led to think 
that the total indebtedness on wbioh he 
was entitled to the composition was 
Bs. 61,000, and wikhonk oaring to look 
into the aooonnt, he aaoepted the sugges¬ 
tion made by Seethapathi or by some one 
else in the office. Apparently Mr. May 
when he gave his deposition did not re¬ 
member these facts. After giving my lull 
consideration to the evidenoe In the oase, 
it seems to mi that the only reasonable 
hypothesis for explaining the reoeipk of the 
odd figure of BM9,125 is to regard that 
as the equivalent of the six annas in the 
rupee for what was at that time regarded as 
the total indebtedness of Somasnndaram. 

Then after obtaining the two receipts 
from the Bombay Company, Somasun¬ 
daram made endeavours to get his adjudl- 

oalion annulled. He first made an appli- 
wtion to the Insolvency Commissioner for 
“ order In that behalf. Apparently that 
application was adjourned pending a report 

nU m Then, in 

?!J®5 b fc l r 1 2 18 ‘ lha Assignee in- 

* h !,Bombay Company that he in- 
bended holding a meeting of the oreditors 
of &,masandaram Ghebti to consider the 
situation and to state whether they agree to 

JJ” “2 ^ adjudication. A meeting 
was held on the 8th January 1919. Every- 

SeethlS \ tb ° a l ° mp03iii0D coopting 

A«!iJ* Prth * By lbis lime Offiolal 
Assignee was acting for seethapathi. In 

Assign00 kothe 

* foooipt as to whom the! 
RS ' a7 * 000 r0allsea 

iftt? fr A reply sent 

™ 11,0 . 10kh January stating that the 

wai M—n 


Bs. 27,000 had been appropriated lo Soma- 
aundram's account. Oq the lilh Janeary, 
the Official Assignee disputed Ibis right of 
the Bombay Company. After some farther 
correspondence, on the 6th March 1919, 
the Official Assignee submitted a report to 
the Court. In that ha stated 


“The Bombay Company subsequently settled 
with the ioaolvent at the rate of six ann&e io the 
rupee but not on the sum of Bs. 27,000 wbioh 
wa9 really due to them, but oo the full sum of 
Rs, 64,000 and they granted him a receipt in full 
satisfaction of their olaim of Re. 64,000.” 

Then he ^ays, 

“It would be well for me to settle the question 
of whether the six annas was or was not a (air 
settlement, and in order to do this it is necessary 
for me to examine the insolvent with a view to 
ascertaining what profits he has made. 11 

This was really a report against dispen¬ 
sing with the publio examination of Soma¬ 
sundaram as requested by him. On the 
23rd March 1919, Mr. Justice Oontks 
Trotter, after considering the report and 
the applioation, asms to the aonolusion 
that Somasundaram need 1 not be publioly 
examined. On the 3lst March a formal 
applioation was presented by Somasuada- 
ram for the annulment of his insolvency. 
Notioe went to all the oreditors. A fur¬ 
ther report was submitted by the Offiolal 
Assignee on the' 15th April 1919. He said 
in that, 

“1 oalled a meeting at which no one opposed 

exoept one P. Seethapathi Aiyar, or lather myself 

on his behalf. He was the gaarantee broker of 

the Bombay Oo., Limited, and Bs. 97,848 of hie 

money was taken by them to the oisdik of this 

insolvent’s aooonnt. In spite of this they again 

took six annas in the rupee on the fall aooonnt 

of thl» insolvent and Ibis insolvent now refutes 

Jo reoognise Seethapathi Iyer as a creditor or 

r qvTvvJ” omba y Company have taken his 
k\0, A 7,000.*’ 


JLUQU ai sue end of his teporl, 




“I am entitled for the benefit o! Seethapathi 

ia thi *apae on 
Re. 27,000 from this insolvent and 1 ask that the 
annulment be made conditional upon this." 

Thereupon the learned Judge ordered 
that on the insolvent's giving seourity for 
Bs. 9,000 the order adjudicating Somasun- 
dram an insolvent be annulled. This was 
on the 22nd day of April 1919. No appeal 
was preferred against this order. The 
present applioation was filed on the 26|h 
Maroh 1919 by the Official Assignee for a 
dedaration that the Bombay Company 
should pay to him Bs. 27,000 and odd, 
whi°h they had realised out of the deposit 
made by Seethapatbi> with them. The 
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learned Judge has made 6he order and Ibis 
appeal is against ib. 

I give bhe learned Judge's reasons for 
his oonolusion in his own words; firstly 
"my order (referring to the annulment) 
provided for annulment of the adjudloa- 
bion and did not embody the terms of the 
proposal," secondly the arrangements 
which led up to the annulment " was not 
at the date on whioh it was oarried out a 
composition within the meaning of the 
material seobions," and thirdly 11 that the 
Bombay Company after giving the dis¬ 
charge whioh they did oould never have 
been heard bo say that their debt was nob 
extinguished as between themselves and 
Somasuodaram Chetti, even though all the 
other oreditors, had rejeobed his overtures 
and had deo'ined to settle with them." 

The (aot that the order did not ooutain 
the particulars whioh under S. 30 of the 
Insolvency Aot should be contained in ib is 
not a ground for holding that the order is 
Infruotuous. It Is true that the arrange¬ 
ment for the composition emanated from 
Somasundaram ; it is also true that he 
dealt with the oreditors himself. No doubt 
bhe proper procedure was to have approa- 
ohed these oreditors through the Offioial 
Assignee. That is what S. 28 of the Aot 
contemplates But wo have evidence bo 
show that for a long time, it b*s been 
oustomary in Madras to allow insolvents 
to adjust matters with the oreditors and 
then to rerort the settlement to the Offioial 
Assignee to enable him to taka aotion. It 
may be that that the procedure is irregular, 
but 1 am nob satisfied that there is any¬ 
thing illegal in what bad been done. 
Bavins regard to the faol that subsequently 
the Offioial Assignee summoned the oredi¬ 
tors and submitted a report on whioh th9 
final order was passed by the learned Judge, 

I am of opinion that the aobion taken by 
Somasundaram may be regarded as having 
been done by him as agent of thi Offioial 
Assignoe. Even though there was no 
authorisation at the outset, the insolvent s 
aotion vras aooepted and ratified by bhe 
Offioial Assignee by the subsequent steps 
be took in bhe matter 

The remark - of Lord Jusbloe Rigby in 
lerd in re Offioial Receiver, Ex-parle(±) has 
been quoted by the learned Judge and has 
heen sbrougly relied on by Mr. Granb in 
luis Court. In the firs t plaoe that oase 

(41 (1898) 1 Q. B. 241=67 L. J. Q. B. 111=14 
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relates to the rescinding of a reoeiviug 
order. In the seoond plaoe, notwithstand¬ 
ing bhe adverse remarks of the learned 
Lord Justloe, the decision of the Court was 
that the order should be resoinded although 
the initial steps were taken by bhe insol¬ 
vent bimsalf. It is unnecessary to oonsider 
whether the striotures pas c ed by the Lord 
Jusbioe in allowing the insolvent to de»l 
with oreditors behind the baok of the 
Offioial Assignee are applicable in their 
entirety to oiroumsbanoes in this oountry. 
As was pointed oub by the learned 
Chief Justice, in very many oases, even in 
England, settlement with oreditors with a 
view to composition are begun by ^persons 
interested in the insolvent. There Is noth¬ 
ing Immoral in snob prooedure; and especi¬ 
ally as the Aot makes provision for the 
publio examination of the insolvent if 
it is desired by any of the parties, I see no 
reason (or holding that the prooedure 
adopted vitiates the whole proceeding. 

It was open to Mr. Jusbioe Coutts 
Trotter to have refused bo annul the ad¬ 
judication on the ground that the composi¬ 
tion was not at the instanoe of the Offioial 
Assignee ; on the other hand, the learned 
Jndge, after full oonsideratlon of ail the 
oiroumsbanoes dispensed with the publio 
examination of Somasundaram and direob- 
ed the annulment. That order has not 
been appealed against and is binding upon 
all the parties who appeared before the 
learned Judge. 

The oiroumsbanoes that the offioe did 
not embody the terms of bhe composition 
as required by S. 30 does not in my 
opinion make bhe order a Dulliby. With 
great respect, I am unable to agree with 
bhe learnod Judge that it was open either 
to him or to us to go behind the order. 
Now Ibis disposes of the first two reasons 
given by the learned Judge for reopening 
the annulment. 

It was strenuously contended by 
Mr. Grant that there was no appropriation 
of the Rs. 27,000 towards the debt due 
from Somasundaram at the date when Ex¬ 
hibits A and B were passed. I have already 
given reasons for holding that the evidenoe 
of Mr. May should be aooepted. It is true 
that Mr. May says that at bhe time be gave 
the receipt ho had not made himself 
acquainted with the law whioh woald 
enable him to olaim a dividend on the 
whole amonnt, notwithstanding that tho 
surety had paid a portion of it. But that 
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is do ground for nok aaoepklng bis state¬ 
ment Ibak be, as a matter of (aot, made 
the appropriation. Even if we bake it that 
tbe Bs. 27,000 was not appropriated for 
the debt doe from Somasnndaram alone 
bat was retained by tbe Bombay Company 
as part payment towards the general in¬ 
debtedness of their dabasb, I fail to see 
how the Official Assignee is entitled to a 
refund of Bs. 27,000. The suggestion of 
the learned Counsel that even after the 
passing of Exhibits A and B, the money 
was held in suspense to kbo oredit of 
Seethapathl is not borne out by any reoord 
before us. Either that money was appro¬ 
priated to tbe debt of Somasundaram or 
was debited to the general aooount of 
Seetbapatbl. In either ease, on the date 
of the receipts A and B, there was no 
money to the credit of Seethapethi. 

On the general question whether a cre¬ 
ditor is entitled to olaim a divideod in a 
composition in respeot of the whole 
amount, notwithstanding a portion of the 
debt has been reoeived from a surety the 
law is well settled. In In re 8ast 13) Vaugh- 
»n Williams J. enunciated this proposition 
very distinctly, aod it has never sinoe been 
questioned. In Ellis v. Emmanuel (6) the 
same view was taken. That was a suit by 
the surety against the prinoipal oredilor 
for receiving a proportionate share of the 
dividend reoeived by the latter in the In¬ 
solvency of the prinoipal debtor. It was 
held that the oredltor was entitled to re¬ 
tain not only the amount of tbe dividend 
but also the amounb reoeived from the 
surety. That oase goes even further than 
the decision in In re San (3). It is clear 
that there is nothing in the Presidenoy 
Towns Insolvency Aot wbioh in any way 
dobraots from the principles enunoialod In 
the oases already referred to. 


1 am ot opinion that as 1 
as. 27, 000 was appropriated before I 
grant of reoeipts A and B the t 

no * °P«Wfe to extinguish I 
entire debt owed by Somasundaram 
•he two companies. Even otherwise. 

g™ * he learnod 0h| of Justice « 

SnSf 8 ®! A9signee ,Sno1 entitled t 
S o! *5® emount approprUted by I 
Bombay Company for debts due. 1 

IS? iw b8el ,or respondent oc 
™mn? * L aa lhe oomposition had be 
completed behind the baok of the sun 

1 , BX * D ‘ 167=48 Ex. 26=24 


by tbe Bombay Company, the surety was 
discharged and was entitled to a refund of 
lhe amourib. It may be that if there was 
a private composition and bhe matter did 
Dob oome before the Insolvency Court, suob 
a dealing with tbe principal debtor behind 
the baok of the surety may have bhe effeo* 
of dlsobargiDg tbe surety, but where after 
notioe to bhe surety, the composition wa 
aooepted by the Court, it beoomes an aot 
of tbe Court aud bhe principle of Ss. 134 
and 135 oan have no application. 

For all these reasons, I agree that tbe 
order of tbe learned Judge should be rever¬ 
sed and that the petition of the Official 
Assignee should be dismissed with oosbs on 
the Original Side soale. 

Order reversed. 
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Sadasiva Aiyab ard Napieb, JJ. 


Kandtyil Parkum Vania Puthukkuti 
Kanna Kurup —Appellant. 

v. 

Thottoli Kottarathil Thamasikum Varma 
Baja Avl. and others —Respondents. 

Second Appeal No. 1478 of 1919, deoided 
on 2nd September 1920, from the deoree 
of the Addl. Tempy. Sub J. t North Mala¬ 
bar, in A. S Nob. 176 of 1919 and 638 of 
1918. 

(o) Milabar law~Kanom—Kanom it anoma¬ 
lous moriQage—Only recitals in the document 
should be looked to ascertain its nature—Transfer 
o] Property Act, S. 98. 


A Kanom partakes ot the nature of a usufruotu- 
are mortgage and a lease and that is an anoma¬ 
lous mortgage falling under seotion 99 of the 
Transfer of Property Aot It ie not either con¬ 
venient or even praotioable to embark in eaoh 
oase on an enquiry aa to whether the amount ad¬ 
vanced is ao iosigoifloant having regard to the 
neoe3eities and position of the grantor of the 
Kanom that the traneaotion ehould be viewed 
only as a lease and not a mortgage. 


Where the dooument on the laoe of its reoitals 
purporte to evideooe a Kanom demise, it ia an 
anomalous mortgage with oertain well known 
moidente attached to it by the customary law of 
Malabar 27 Mad. 878 Dissented from 80 Mad. 
800 Bel. on. [p. 246, Ool x j 

?■*** m /cinder of parties 

■—Objection cannot be allowed in Hoond anneal </ 
not railed before. J 

A objection as to non-joinder of parties, if not 
®" 8a PP*U»toCourt, cannot Salli¬ 
ed to be taken in seoond appeal [P. k46, OoL 2.] 

O. Madhavan Nair—tar Appellant, 

K. P. M. Uenon, O, y . Ananthakrishna 
Atyar and K, Qovinda Marar— for Bes- 
ponaenis, 
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Sadasiva Aiyar, J. —The third defen- 
danl whom I shall oall the mortgagee Is 
the appellant before ue. The plaintiff is a 
melkanomdar and he got bis melkonam 
from the Jenmi, the first defendant, who 
was then the etanom-holder of a Desam. 
The salt was for redemption of the 3rd 
defendant, the mortgagee under the Kanom 
deed dated 1904, Ex, A. and all the sab- 
mortgagees and other demisees under the 
3rd defendant were also made parties. (The 
seoond and the third plaintiffs and the 
second defendant may be treated as olaim- 
ing under sub-mortgages oreated by the 1st 
plaintiff.) The first Court held that 
Melobarth or Melkanom to the 1st plain¬ 
tiff given by the 1st defendant was not 
a Kanom, but an improvement lease aDd 
that it did not require therefore to 
be attested by two witnesses (as a mort¬ 
gage is required to be attested by S 59 of 
the Transfer of Property Aot.) Then it 
found the value of improvements due to 
the 3rd defendant and bis sub-mortgagees 
and lessees and gave an elaborate deoree 
from wbioh I shall make the following ex- 
traots : "This Court doth order and deolare 
that the amount due to the 3rd defendant 
on aooount of kanom is Bs. 18 0 and the 
value of improvements is Rs. 4,047-3-11 ; 
to the 4th detendant is Bs. 204-7 6" 
and so on up to the 107tb defendant; 
and then the deoree says that "if the 
plaintiffs pay into the Court the amount 
so deolared due on or before 12th February 
1919, the defendants shall deliver up to 
the plaintiffs all doouments in their posses¬ 
sion or power relating to the mortgaged 
properties, and shall put the plaintiffs in 
possession of the properties." This deoree 
means that eaoh of the particular defend¬ 
ants mentioned in the first portion of the 
deoree to whom a speoified amount is de¬ 
olared to be due by the plaintiffs shall put 
the plaintiffs in possession of the particular 
properties in his possession. Then the 3rd 
defendant preferred an appeal and he m&de 
only the defendants 1,2,37, 112 arid 154 
and the three plaintiffs party respondents 
to bis appeal. The main points taken by 
him in the appeal were (1) that the mel- 
oharth in favour of the 1st plaintiff. Ex. B. 
was invalid for want of proper attesta¬ 
tion; (2) that Ex. B. was a mortgage and 
ought to be attested as a mortgage and not 
as mere lease. 

These were the two prinoipal contentions 
In the appeal before the Subordinate Judge. 


The plaintiffs respondents did not take the 
objection before the Subordinate Judge that 
the appeal was bad for non-joinder of the 
other defendants who had been parties in the 
first Court. The learned Subordinate Judge 
held that Ex. B. might be considered as an 
improvement lease and not a kanom and 
that therefore it did nob require attestation 
as a mortgage and henoe he dismissed the 
appeal. In second appeal before us the 
same points are taken, namely that Ex. B 
was a kanom dooument and therefore was 
not properly attested and was wholly in¬ 
valid ; and then there is also a point taken 
about compensation for a well in plot B 
aDd for tank and well in plot D. The 1st 
defendant the stanomdar who granted the 
melobarth and the original kanom Ex. A., 
died after the date of the deoision of the 
lower appellate Court, and the 3rd defen¬ 
dant broughb the next stanomdar on reoord 
in this seoond appeal as the legal represen¬ 
tative of the 1st defendant. 

The first question for consideration is 
whether Ex. B is a mortgage dooument and 
whether it ought to be attested as suoh tq 
have legal validity. The plaint is worded 
as a suit for redemption of the kanom 
mortgage and oourt-fees have been paid on 
the prinoipal mortgage amount as in a suit 
for redemption of mortgage. The dooument 
of wbioh Ex. A is a oounterparb and 
the dooument Ex. B. are no doubt oalled 
Taragas or royal grants, but that should 
make no differenoe in their oonstruotion. 
What we have to look to is not the form but 
the substanoe of the doouments. The 
oontention that they are not kanoms but 
leases is based on the oiroumsbanoe that 
the kanom amount Is only Bs. 3 and that 
referenoe is made to the planting of trees 
on some vaoant sites forming portion of 
the demised premises. Bellanoe is plaoed 
on two deois'ons of this Court in support 
of the above contention and espeoially on 
the deoision in Meppatt Kunhamad v. 
Chathu Hair (1). Thab was a oase in whioh 
the dooument was desoribed as a kanom 
deed, but it was also reoited in the doou¬ 
ment that "kanom and knahlkanom right 
ttas granted ol the Necllukotta mala (that 
is hill) and the grounds lnoluded therein. 
The amount of the kanom was only Bs. 5 
and the full yearly rent was to be given to 
the demiser, and the demisee was asked to 
reolaim the aforesaid forest sites and make 
improvements thereon . The property de- 

(1M1904) 37 Mad. 378- 
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mised was evidently forest jangle land 
whose measurements even oould not be 
entered in the deed. The learned Judge 
held that the transaction must be regarded 
in substance as a lease having regard to 
the small amounb of the kanom. 

Belianoe was again placed upon the case 
in Nellaya Variyath Stlapani v. Vadaki - 
pat Manakol Ashtamurthi N ambudri (2). 
The Full BeDoh deoision in the case states 
that for purposes of limitation, the objeot 
for wbiob the tenure was oreated mast be 
regarded. 

“ In aoma oaeea it may be a mere lease, a earn 
being advanoed &e eeoarity for the real or for 
proper oaltivation to be repaid on the expiry of 
the term. In other oases, and mott frequently, 
it is oreated as a lease by way oj mortgage to 
eecure a loan advanced to the Jenmi [proprietor)." 


This Is a very old case deoided before 
the Transfer of Property &ob oame into 
force. I think the principle to be deduoed 
from the decisions pronounoed after the 
Transfer of Property Aot oame into force is 
that a kanom partakes of the nature of a 
asufruotuary mortgage and a lease and that 
is an anomalous mortgage falling under 
seotlon 98 of the Transfer of Property Aot. 
I do nob think it either convenient or even 
praotioable to embark in eaob oase on an 
enquiry as to whether the amount advan¬ 
ced is so insignlfioanb having regard 
to the necessities and position of the 
grantor of the kanom that the transaction 
should be viewed only as a lease 
and not a mortgage. In Qopalan Na\r v. 
Kunkan Motion (8), Benson, J. states that 
where the dooument on the faoe of 
its reoitals purports bo evidence a 
kanom demise, it is an anomalous mort¬ 
gage within the meaning of S. 98 of the 
Transfer of Property Aot, " with oertain 
well known incidents attaohed to lb by the 
oustomary law of Malabar.” I think that 
this is the only safe ground on which to 
determine the character of suoh a doou- 

Kunkamed v. Ohathu 
uavrili (the judgment in whioh is very 
short) intended |o lay down a different 
proposition, I respeotfully dissent there¬ 
from. Holding therefore that Ex. B 
meloharth, relied on by the plaintiff is a 
mortgage, it requires for Us legal validity 
to be attested ip the manner provided for 
g S * “ o! Transfer of Property Act. 
On the finding that i t has not been so 

(2) (1881) B Mad. 093 IF. B.I 

(8) (WOT) 80 Mad. MoSw M. L. J. I8S. 


attested it is wholly invalid and the plain¬ 
tiffs have no right to sue for redemption. 

It was however contended that the 
appeal by the 3rd defendant to bbe lower 
appellate Court ought to have*been dismiss¬ 
ed for nonjoinder of most of the defendants 
and the seaond appeal to this oourt ought 
also to be dismissed on the same ground. 
The objeotion as to non-joinder was 
not taken in the Lower Appellate Court. 
I agree with the appellant's oounsel 
that under O. 1, B. 13 the objeotion 
not being baken at the earliest possible 
opportunity, namely, to the Lower 
Appellate Court, it cannot be allowed 
bo be taken here. Of oourse if non¬ 
joinder is fatal to the consideration of a 
suit or appeal, say where a sharer is nob 
joined in a partition suit, the objeotion will 
be an attaok on bhe maintainability of the 
suit itself againsb some person only. Also 
perhaps under the old oode, wherever there 
is an imperative provision of law as to the 
necessity for the joinder of oertain parties 
and suoh an imperative provision is not 
aomplied with, the suit might be liable to 
be wholly defeated for non-joinder of suoh 
necessary parties even though the rights as 
between the parties on record can be deter¬ 
mined. S. 31 of the old Civil Procedure 
Coda provided that no suit shall be defeat¬ 
ed by reason of mis-joinder of parties, and 
did not speoifioally provide for cause of non¬ 
joinder. O. 1, B. 9 however states that 
no suit shall be deleated by reason of mis¬ 
joinder of parties and bhe oourt may in 
every suit deal with the matter in contro¬ 
versy so far as tha rights and interest of the 
parties before it. Henoe though the (alleg¬ 
ed) legal representative of the 1st defend- 
ant and the defendants 2, 37,154 and 112 
and the plaintiffs have alone been made 
respondents in this second appeal by the 
3rd defendant, I think that we are 
entitled to deal with the rights of the par- 
ties before us leaving the decrees of the 
lower oourta in taot so far as possession is 
decreed to the plaintiffs of the lands in 
possession of these defendants who are not 
parties to the seoond appeal and as regards 
the amounts made payable to those defen¬ 
dants as a condition to the plaintiffs obtain¬ 
ing possession from them. On the finding 
that bhe plaintiffs had no right to redeem 
the 8rd defendant, I would modify the 
deorees of the lower oourts by dismissing 
thq suit 60 far as the redemption of the pro¬ 
perties u> possession of the defendants 2, 
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37, 154 and 112 is oonoerned. As regards 
Ihe 1st defendants alleged legal repre¬ 
sentative who is the fourth respondent be¬ 
fore us, I would deolare that the question 
whether he is liable under any transaction 
entered into by his predecessor in the 
stanom is not determined, nor his rights to 
question any c uoh transaction affeoted by 
his having been made a party to this seoond 
appeal or by anything whioh has ooourred 
in this litigation, 

The parties to this seoond appeal will 
bear their respective costs of this seoond 
appeal. On the question of the nature 
of a kanom, I shall add the following 
observations. 1 have no doubt that in very 
old times a Malabar Jenmi (who was 
originally of oourse a Numbudri Biahmln) 
would oonsider himself to be insulted if he 
was considered a borrower who was under 
neoessity to resort to a oreditor and to 
give seourlty for the loan wanted simply 
because he graoiously aooepted a kanom 
perquisite from a non-Brahmin dependent 
of his and allowed him to enjoy his land as 
a kanomdar. (Tbe etymology of bbe word 
"Kanom" is interesting in this connection.) 
But it is too late to deolde suoh questions 
on suoh anoient history, and I think a 
kanom ought to be treated by ocurts in 
modern days always as a mortgage of land 
seoured for tbe amount borrowed, however 
small it may be. 

Napier, J :—I agree. I wish to add 
only a few words on the question of the 
construction of this dooumenb. Tbe pro¬ 
position contended for by Mr. Ananbbakri- 
sbna Aiyar that the court should in every 
oase examine tbe terms of the document 
and tbe surrounding oiroumstanoes for the 
purpose of ascertaining whether the trans¬ 
action is a mortgage or a lease Is oertainly 
attractive. But I agree with my learn¬ 
ed brother that ib would lead the 
Oourt into enquiries whioh might in 
many oases be perfectly fruitless and 
introduce an element of uncertainty as 
to the effeots of these documents. It is 
most important to my mind that the 
people who are in tba habit of exeoutiDg 
these documents should be thoroughly as¬ 
sured of the results of the transactions 
whioh they enter into. And I oannot im¬ 
agine anything more dangerous than a 
feeling that many years after the Courts 
might be led into an enquiry for the pur¬ 
pose of determining whether the dooument 
was a mortgage or a lease. It may be 


1921 

that the decisions of the Court oompel us 
to hold that, where the transaction has 
reference to the reclaiming of absolute 
waste land and the amount of the kanom 
is very small, that the transaction is a 
lease. I express no final opinion on that 
point. But I am dear that where suoh a 
condition does not exist it is advisable that 
a right and a standard rule should be eDun- 
oiated tor the guidanoe of persons who 
wish bo pub their transaction in this form 
that suoh documents are mortgages. 

With regard to the present oase no in¬ 
ference oan be drawn from the faet that 
tbs dooument was intentionally nob wit¬ 
nessed beaause it appears that this style of 
expression is due not to any doubt as to 
the neoessity of witnessing but to some 
absurd pretensions of semi royal preroga¬ 
tives whioh oannot of oourse be allowed to 
derogate from the provisions of statutes 
and should I think be now recognised by 
suoh persons bo be out of date. 1 entirely 
agree with my learned brother in his de¬ 
cision on the other points raised. 

Decree modified. 

* A 1. R 1921 Madras 246. 

8adasiva Iyer and Napier, JJ. 

Muthiala Chtngappa— Plaintiff-Appel¬ 
lant. 

v. 

Budragunta— Defendant-Respondonb. 

Seoond Appeal No. 15f-2 of 1919, deci¬ 
ded on 30tb July 1920, from tbe deoree of 
the Dist. J., North Aroob, in Appeal Suit 
No. 799 of 1917. 

*(a) Limitation Act, Art. 141— Ths lingular 
'female " alio includes plural.—In tueh cam 
cauie of action ariiti whin all female co-httn die. 

Art. 141, though it uses the word “tamale in 
the eicgalar, olearly covers a oaae where the 
Hindu reversioner is entitled to the property on 
the deaths ot more than one female heir inherit¬ 
ing jointly. And when the last oolumn speaks 
ot "when tbe female dies" it olearly means in 
suoh a oase "alter the deaths of all the female 
oo-heirs [P. 247, 0. 9.] 

♦lb) Hindu Law — Widow—Two widows holding 
widowi' eilate—One surrendering her intereit in 
favour oj the other—Male reversioner's rights are 
not accelerated on the death of surrenderee widow. 

Where a male bolder dies leaving two widows 
and one of the widaws surrenders all her interest 
in her husband’s estate to the other, there is no 
aooeleration of the right of the male reversioner 
on the death of the surrenderee widow it the 
widow surrendering her interest survives her. 
There oan be no aooeleration ol the right of a 
male reversioner by tramaotions between two 0 * 
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mote joint female heirs without the knowledge or 
ooment of the reversioner. Lr- 247, uoi. i J 

(o' Hindu Law—Co widows—Surrender by one 
in favour of anther—Nature of latter's 
Quare : Whether, where one oo-wldow sarren- 
dere her widow's estate in favour of the other, 
the latter holds it as stridhanam. 

P. Somajundararn—for Appellant). 

L. A. Qosindaraghava Iyer —for Res¬ 
pondent. 

Sadasiva Iyer, J The plaintiff is the 
appellant In this seoond appeal. He is the 
purchaser from the reversioner to the 
estate of one Garappa. Gurappa died in 
1883 leaving two widows as his heirs. The 
younger widow on reoeipt of Bs. 30/- gave 
up all her rights (about 6 months after her 
husband’s death) in favour of the elder 
widow under the deed Ex. E. I agree with 
the lower appellate Court on the oonsbruc- 
tion of Exhibit E that she thereby gave up 
her whole life*Interest in 'her husband’s 
estate whether that interest might have 
extended beyond the lifetime of the elder 
widow or whether it would have come to 
an end during the life-time of the elder 
widow. The elder widow died in 1902 and 
the younger widow in 1914 and the pre¬ 
sent suit was brought by the purohaser 
from the male reversioner in 1916. 


The learned District Judge dismissed the 
suit on the preliminary ground of limita¬ 
tion. His argument was that by the 
junior widow giving up her right of survi¬ 
vorship (if she happened to survive 
the senior widow) the senior widow not 
only represented the whole widow's estate 
during her own lifetime but theta on her 
death, the faot that the junior widow was 
still living was no obstaole to prevent 
the reversioners from ooming in, the 
junior widow's relinquishment having ao- 
oelerated the suaoesslon of the male rever¬ 
sioner and as suoh aooeleratlon took plane 
in 1902 and the suit was brought in 1916 
the plaintiff was baned under artlole 144 
of the Limitation Aot. ' 


It was argued before us in the first | 
by the appellant’s learned Vakil tha 1 
■senior widow on her death owned a 
of stridhanam estate in her husband’s 
praty whloh was inherited by her 
heirs, that tbe junior widow was tbe 
to that stridhanam estate (whioh hov 
lasted onty till the junior widow di, 

' '■ *bat the reversioner be 

entitled to inherit the whole of the 
band s estate only afterwards: and roll 
was plaoed on the decision is Seoond 


peal No. 356 of 1918, Papammal v. 

Venkatasami Naieker (unreported). As this 
question of tahe right of a widow who had 
parted with her rights to her oo-widow to 
inherit the right again on the death of the 
oo widow is said to be under consideration 
before another bench of this oourt and as I 
feel doubts as to an estate surrendered by 
a widow to a oo-wldow constituting in 
some sense or to any extant the property 
of tbe surrenderee held by her in a diffe¬ 
rent oapaoity from tbab of the widow of 
her husband, I shall not deal with this 
question fmbher in this ease, it not being 
necessary for the purpose of d6oidlng this 
saooDd appeal to express a final opinion on 
tbab quesbion. 


The next point is whether there was this 
acceleration of the right of tbe male rever¬ 
sioner on the death of the elder widow. 
Aoaeleration by surrender to the next male 
reversioner (which I take it, means a sur¬ 
render known to and accepted by him) is, 
no doubt, known to the law. Aooeleratiou 
oaused by the statute law declaring that a 
widow oontiaoting seoond marriBge shall 
be deemed to have died oan also be under¬ 
stood but acceleration of the right of a male! 
reversioner by bransaotlons between two or] 
more joint female heirs cannot in my opi 
nion be oontrived by them without thej 
knowledge or oonsent of the reversioner. 
Artiole 141 of the Limitation Aot, though 
it uses tho word “female ’* in the 1 
singular dearly covers a case where 
the Hindu reversiooer is entitled to 
the property on the deaths of more than 
one female heir inheriting jointly. And 
when the last oolumn speaks of " when the 
female dies ’’ It dearly means in suoh 
a case after the deaths of all the female 
co-heirs.” That’a male reversioner’s right 
should ba aooelerated by agreements to 
which he Is nob a party is to me a very 
startling proposition and even though there 
may be more startling propositions and 
anomalous rules in the modern Hindu law, 
I do not see why I should extend suoh 
anomalies unless I am bound by dear 
authorities and preoedents to do so Mr 
Govindaragbava Iyer relied upon a passage 

!r?k ■ Blndamma Venfcairamappa (1). 

That was a ease in whloh the appellant 
alone was heard, the respondent being 
absent. Tne appellant’s oounsel had evU 

uT 6d lhal lhera m5 Sbt be an agree. 
ment between oo.widows so as to let in 

(1) IM.H. 0.268. ~ 
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Ibe next heirs of bhe husband immediately 
upon the deabh of the widow who died 
first). The learned Judges of the Benoh 
remarked upon this argomant. 

“ We are not prepared to aay that they might 
not enter into snoh an agreement as would bind 
eaoh to absolute surrender of all intereet in the 
other s share so as to let in the next heirs of the 
husband immediately upon the death of that 
other." 

Bub there is no suoh agreement in this 
case. Thue the learned Judges finally 
stated that argument had no relevanoy to 
the faots of that oase, though they begun 
by saying that they were not prepared to 
Say that there might not be something in 
the argument. This is a very weak foun¬ 
dation for the ooDtenbion that an agree¬ 
ment by whtoh the suooession of the rever¬ 
sioner oan be aooelerated might be made 
behind his baob, Further the aooeleration 
oan affeot (if at all) only the half share 
whioh belonged to the elder widow who 
died first (and the right to enjoy whioh half 
share by survivorship was abandoned by the 
younger widow) and oould not apply to the 
share of the younger widow who oonveyed 
her rights to the widow (who died first) be- 
oause that share was not surrendered to any 
reversioner and surrender whioh aooelerates 
is a surrender to the suooeeding reversioner 
and not a surrender to a oo-widow. 

In the result, I would set aside the 
judgment of the Distriot Judge who pro 
oeeded upon the sole ground of limitation 
and would remand the appeal to him for 
disposal on the other questions arising in 
the oase. The memorandum of objeotions 
filed in that oourb will also be considered 
along with the appeal. The oourt fee paid 
on the memorandum of the seoond appeal 
will be refunded to the appellants. The 
respondent should pay the appellants the 
other oosts of this seoond appeal. 

Napier, J :—I entirely agree. 

Case remandtd. 
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Full Bench. 

Wallis, 0. J., and 8pbnoeb and 
KUMARA bWAMi SABTBI, JJ. 

Seoretctry of State—Defendant Appellant 

v. 

Syed Ahmad Badsha Sahib Bahadur — 
Plaintiff-Despondent. 

Seoond Appeal No. 16 of 1920, deoided 
on IStb Ootober 1920, from the deoree of 
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the Sub-J., North Aroot, in Appeal Suit 
No. 186 of 1917. 

•• (a) Civil P. C. s. 11— Evidenci Aet, Si. 41 
42 and 116— Plaintiff'! title negatived tn a for■ 
mer luit against a contesting claimant—Plaintiff 
can re-atttri hit ttlle in another tuit against third 
party —33 Mad. 488 and 86 Mad. 141 overruled. 
Evidence Act, 8. 115 

Per Full Dench. —It ia open to a party to as re¬ 
flet aa against a third person a title whioh has 
been definitely negatived in a previous suit against 
a contesting olaimant. 

Plaintiff brought a suit against two other par¬ 
sons lor a declaration that he was entitled to the 
Asari Sheriff and to reoDver from the Government 
the emoluments of the officer and it was held in 
that euit that the plaintiff did not prove title to 
the office and the snit was dismissed. Then the 
plaintiff brought another suit against the Govern¬ 
ment to recover a sum of money alleged to be due 
to him as the parson entitled to the Asari Sheriff 
and to perform the servioes oonneoted therewith. 
The Government was paying the sums to the 
suocessful party in the previous litigation. 

Held, that the judgment in the previous suit 
was not a bar to the seoond suit. 88 Mad. 483 
and 86 Mad. 141 overruled. 18 0. W. N. 964 Foil. 

Per Kumaratujamy Sastri. «/.—Beotion 11, 
Civil P. Q, codifies the law in British India as 
regards the plea of ret judicata and, 
though the principle has been applied to 
proceedings other than suits *e g , execution pro¬ 
ceedings), the essentials required by the eeotion as 
to indentity of the questions involved and partita 
has not been lost sight of. [P. 254, Cs. 1 & 2.] 

(6) Evidenci Act , S 1\6 —Estoppel—Judgment- 
Party not bound by the judgment cannot plead. 

Per Eumaraewamy , J. Estoppel must be 
mutual and it is difficult to see how a party not 
bound by a judgment oan set it up in bar against 
a party to it. [P. 256, 0 2.] 

Whatever would estop or bar persons whose 
title is set up must also bar the person pleading 
jue tertti whether the estoppel is by reoord, deed 
oi in past. 

(c) Evidence Act , Ss. 41 and 42— Judgmenti not 
falling under 8. 41 can be used only in evidence 
under 8. 42— Legal effect of a judgment in pee* 
aonam will depend on facte of each cate. 

Ss. 41 and 42 diaw a distinction between judg¬ 
ments in rem and judgments in in personam and a 
judgment whioh does not fall within 8. 41 oan 
only be evidence but cannot be used (or the pur¬ 
pose of preventing the other side from proving 
faots whioh he sets up 

It is not open to the Courts to import con¬ 
siderations as to oonvenlenoe in dealing with 
matters whioh have been codified and dealt with 
by Evidenoe Aot however attractive the theory 
may be and however much one would like to 
have the principle embodied by the legislature in 
the oodes. 

Where a judgment in personam is pleaded, its 
legal effect and probative foroe will depend upon 
the faots of eaoh ease [P« 267, 0. 2.] 

Oovt. Pleader —for Appellant. 

T. Banoaohariar—lox Bespondenl. 
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Obdbb OP Rbpbbencb. 

Napier, J.:— Tbe question whioh arises 
in this appeal is ooe of estoppel by a pre¬ 
vious judgnenk. This suit was by one 
Syed Ahmad against the Siorekary of S»ate 
to reoover a sum of R-. 3^4. alleged to be 
due to tbe plaintiff as a person entitled to 
possess tbe Asari Sheriff and perform the 
servloes oonoeoted therewith and to raoeive 
from Government the e-nolnments granted 
by Government to tbe person so entitled. 
Tne defendant pleaded that the plaintiff 
wag not entitled bo tbe offioe, bis olaim 
having been negatived by the judgment of 
tbe High Court in S. A No. 726 of 1913, 
and also that the suit was barrel by the 
rule of res judicata. 

Tbe issue framed was 

“ Whether the pUintifiY' right to the offioe in 
question ie oonolud-d by reason of the deoree in 
B A. Ho. 72* ol 1919, on the die ol the High 
Oonrt," 

The suit in that oase was by the present 
plaintiff against two other persons alleging 
that the plaintiff was entitled to perform 
the Asari Sheriff servloes and to reoover 
annually the emoluments of R*. 394 from 
Government without any obj >o»ioa by tbe 
defendants. The 2ad defendant was reoog* 
nised by Government as the person entitled 
to the emoluments. The Court of the 
Subordinate Judge of North Aroot on 
appeal from the Distrlot Munsif in that 
suit held against the plaintiff's right. Ib 
pointed out that the plaintiff did uot olaim 
the offioe by appointment either by Govern¬ 
ment or by the last holder of tbe offioe but 
only according to the Mahomedan Law of 
snooession to private property, and held 
that that law did not apply and that there¬ 
fore the plaintiff had no title. In the 
Second Appeal to the High Court the judg¬ 
ment states as follows : — 

“ Itbeing clear that the plaint ill hae no title to 
the offioe, the deolaratlon ol title to wh.oh was 
the pnnoipel rebel ol timed In the suit, hie «u(t 
brought tor tbat reliel and other subsidiary relief 
war rightly dismissed by the Lowe: Appellate 


Dealing with the second issue in th 
Oise the Distriot Munsif held that it wi 
no longer open to him now to soe to r 

°a° r * ha e . molam0n * s appertaining to tl 
offioe he being oonolnded by reason of tl 
prior judgments. The Lower Appellei 
Court however held that tbe deoiston i 
iih^ former suit did not operate as re 
\judtoata. 

1991 M—42 


It must first be point°d ont that no sug¬ 
gestion ig made in this suit that tha plain¬ 
tiff’s suit was barred under S. 11, Coda of 
Civil Prootdnre. This contention oould not 
have bean raised as tbe defendants id the 
prior suit were different. But the Lower 
Appellate Court is in error lo supposing 
that this disposes of tbe question. It is 
oontended tbat tbe judgment in tbe prior 
suit disposed of bis olaim and tbat tbe 
plaintiff oannot raise this question in an¬ 
other form. This proposition is established 
in fabe oase of Srintva<a Aiyangar v. Arayar 
Srinivasa Atyangar (i) entirely apart from 
any question of S. 11. Tbe Benoh there 
aooepted the proposition that the relation 
established between the parties by a 
judgment is oonolusive against third 
persons in the absence of fraud upon 
them. Tbe prior suit having been bet¬ 
ween a parson put forward by Government 
and tbe plaintiff, tbe deoision as to title 
between them Is binding on tbe defendant 
in this salt and must therefore be binding 
on the plaintiff on the well-known princi¬ 
ple tbat estoppels must be mutual assum¬ 
ing al-vays that tbe oase in Sriutuata 
Aiyangar v. Arayar Srinivasa Aiyanqar 
(1) is rightly daolded. The same proposi¬ 
tion was laid down In the oase of Rama - 
murti Dhora v. Secretary of State (2). 
There tbe Banob adopted tbe view express¬ 
ed in an unreported oase, Second Appeal 
No 674 of 1909, and re-sbated tbe same 
proposition as was there laid down. On 
page 144, the learned Judges say 

“ Tbs qneaeion doea not depend an the applioe- 
tion of the dootrins of jvdtcata between tbe 
p*rtie9 ib exp sanded in Q. Code of Git i! Pro- 
codare (old Code). That seoiion does not oo?ei 
ell oases of estoppel by Judgment." 


On page 143 they say 

“ The question rsUtlne to the ownetship of the 
land w.e one entirely between the plaintiff* and 
the B.rikis, and ihe Hankie having obtained Jnd*. 
ment aga.net the plaintiff*, thitJ partiee having 
no interest in the land at tbe time ol the 
tion oannot d.epate a eettlement ol the di.nate 
between them a. to title, and it appear* to og to 
be equally tree that member ol the pa Ues to the 
Htig.ti n oan bo oeimitte I to aver as aRainet third 
th ® hke poeitio i tbat the land belong! 
tohimieUand not to bia opponent in the UtigJ! 

i This judgment, again, i» correct, is oon- 
olu ive of the plaintiff's olaim. 

L-U» U»w» 89 Mad. 433=6 L Q. 299-iO M r 
J B4S=i9iO M. W. N 479 5, * _a0 M. L. 

J. 4«9 aWl> 89 Ul=A9 *• 0 M-ll M. L, 
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It is suggested that these oases were 
wrongly decided, and reliance ic plaoed on 
the judgment of the learned Chief Justice 
and another learned Judge in S. A No. 
1747 of 1919. The Court there savs that 
the grounds on whioh Ramamurtt Dhora 
V. Secretary of State (2) was deoided were 
questioned in a judgment of the Caloutta 
High Court in Peary Mohan Shaha v. 
Durlavi Dassya (3) and the Court agreed 
wir-b the view therein taken. Tha Court 
also refers to the judgment of the Privy 
Counoil in Ookul Mandar v. Pudmanand 
Singh (4), as laying down that tha pro 
visions of S. 11, Civil Prooedure Code are 
exhaustive. With the greatest deferenoe 
to the learned Chief Justioe and the other 
learned Judge, I think that the language of 
the Board'has been misoon^trued. I do not 
think the Board ever intended to lay down 
that there was no suoh thing as an estoppel 
by judgment outside the Civil Prooedure 
Code. I have elsewhere Raja of Ramnad 
v. Ramanalhasxoami (5) (Second Appeal 
No. 1P89 of 1919) expressed my opinion 
that under the Civil Prooedure Code the 
question Is not stnotly one of estoppel 
and that therein lies the distinction bet¬ 
ween ris-judicata in India and before the 
courts in England. Under the Code the 
Court Is prohibited from trying any issue 
in whioh the matter direotly and substan¬ 
tially in issue has been beard and finally 
deoided by a previous Court. The seotion 
operates to bar the jurisdiction of the 
Court to try and goes far further than the 
prinoiple under whioh a party is estopped 
from offering evidenoe on an issue. Dealing 
with this question of want of juried lotion 
to try a oase, tbe Board pointed out that 
the first Couit must have jurisdiction to 
try the suit in whioh the issue is subse¬ 
quently raised and that the words of tbe 
seotion oould not be extended beyond 
their provision. I oannot read the words 
of the Board as meaning to lay down 
that oonsent deorees, deorees by default 
and other judgments in whioh the ques¬ 
tion at issue has Dot been beard and deol- 
ded eannot be pleaded as estoppels. In 
In re Sou'h American and Mexican Co.: 
Jfr va r t' Pa^k rtf Enoland (6), Tj r,r ^ TT-r. 

k jjj loo. W N. 964=20 I. 0. H16— It) 0. 

L (4) (1901) 99 Cal. 707=99 I. A. 198—3 C. W. 
N. 896 “8 8ar. 893, iP. 0 ). 

( 5 i (1991 44 Mad 614=63 I. 0. 206=41 M. 
L. J 288. 

(6) (1896) 1 Ch. 87=68 Tj. J. Ch. 808=19 B. 1 
=71 Ii T. 694=48 W. B 181. 
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sohell delivering tbe judgment of the Court 
of Appeal stated with regard to judgments 
by oonsent that it 

“Is intended to put a stop to litigation between 
tbe parties jast as m-ioh as a judgment wbioh 
results from the dpoinlon of the Co irt after the 
matter has been fought out to the end." 

Therefore I oanDot think that the Board 
intended to lay down thab there oan be no 
estoppel by judgment outside the Civil 
Prooedure Code. 

In P>art Mthan Shaha v. Durlavi 
Dassya (3), Jenkins C J. and Mookerjee, 
J. seem to have thought bh*l they were 
bound by tha deoision of the Privy Counoil 
in Ookul Mandur v. Pudrnanund Singh f4) 
on the subjeot of res judicita bo hold that 
no e'toppel by judgment oould be pleaded. 
But they held that tbe previous judgment 
was oogent evidenoe against an assignor of 
one of the parbies to the previous suit. Io 
Ibis oase the person whom it is sought to 
bind is not an assignee who would of course 
be bound by S. 11 or an assignor, but the 
aotual party himself. I oannot therefore 
agree that what was deoided ini that oase 
is any authority agalDsb the weight of the 
deoisions in Srinivasa Aiyanqar v. Aravar 
Srinivasa Aiyanqar (1) and Bamomurl* 
Dhora v. Secretary of State (2). 

Rellanoa was plaoed by the respondent 
on Arumuqa Mudaliyar v. Rrishnasami 
Naioken (7). In that oase the oorreolness 
of the dootrine laid down in Suppa Bhattar 
v. Suppu Sokhayya Bhattar (8) was con¬ 
sidered. Bat that seems to me to have no 
bearing on the question raised here. It 
seems to me that the only answer to the 
reported deoisions in Srinivasa Aiyanqar 
v. Arayar Srinivaea Aiyanqar (1) and 
Ramamurti Dhora v. Secretary of State (3) 
is tbe suggested effeob of diotum of the 
Privy Counoll referred to by the learned 
Chle' Jasbloe. I venture to think that it 
in no way lays down anything at varianoa 
with the effeob of estoppel by judgment 
outside res-juiioata. Bat as it has been 
doubted and as the qua e tlon is in 
my opinion one of great imporlanoe, I 
would refer the matter to a Fall Benoh, 
the question referred being whether in 
the olraumstanoes of this oase it is open to 
tbe plaintiff to re-asserl a title wbioh was 
definitely negatived in a previous suit 
against a contesting olaimant. __ 

(7i (1817) 49 I C. 498. 

(8) (1916) 99 M. Ii J. 658=80 I. 0. 969=1916 
M. W. N. 829=9 L. W. 1006. 
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Krishnan, J.:— The first question argu¬ 
ed before us is the one raised in issue 8 
whether the plaintiff's right to the offioe of 
Asari Sheriff and its emoluments is con- 
oluded against him by reason of the deoision 
in the prior litigation between him and 
bis nephew Syed Kadir Badsha Sahib 
whioh ended in Second Appeal No. 726 of 
1913. In that Seoond Appeal it was deaid- 
ed that plaintiff had no title to the offiae. 
The Government contend in this suit that 
Badsha Sahib Is the proper office-holder 
entitled to the Yeomiah allowanoe attach¬ 
ed to the offioe and not the plaintiff and 
that the question of title to the offioe is res 
judicata between him and the plaintiff and 
that they are entitled to rely on the plea 
in this suib and the plaintiff oannot re-open 
the question. For this contention of the 
Government relianoe is plaaed by the 
learned Government Pleader on the 
rulings in Srinivasa Aiyangar v. Arayar 
Srinivasa Aiyangar (1), Boyinafalli Vtnu- 
gopala Boo v. tfekkilapudt Venkata- 
rayudu (9>, Bamamurti Dhora v. The 
Secret-try of State for India in Council (2) 
and Suppa Bhattar v. Suppu 'Sokkiya 
Bhattar (8) whioh are in his favour. 
But on the other side our attention has 
been drawn to the oase in Peari Mohan 
Shaha v. Durlavi Da*sya (3) and the un¬ 
reported judgment of the learned Chief 
Justioe and ^eehagirl Alyar.'J. in S. A. No. 
1747 of 19i9, both of which dissent from 
the view expre c sed on the point in the 
oases cited by the Government Pleader. 
In this state of oonfltot of authorities, I 
agree to the reference of the question bo a 
Full Bonoh. 


In doing so, I would point out that bl 
plea raised here is in my opinion u 
really that the issue as to plaintiff’s title 
dtreetly ret judicata between him and tl 
Government but that it is res judiea; 
between him and the person whose tit 
the Government is setting up and that tl 
Government is entitled to rely on th 
plea in establishing that title and defea 
tag the plaintiff s olaim. In other word 
vre have here a plea of jut tertti and whe 
snob a plea Is raised the question of title , 
the ju$ set up has to be decided as If 
arose between the party against whom 
is set up and the tertius or third party. ] 
such a case it seems to me that the perse 

“ Wl fJ g ? D 1118 *** tertit is entitled to re 
on all pleas that would have been aval 

19J (1911) 1QM.Ii.®. 460sb 1I l.o. 716, 


able to the third party to prove his title 
whether it be one of estoppel by res judi¬ 
cata or otherwise. Similarly he will also 
be bound by all pleas available against that 
third party. Even admissions made by 
that party oould be relied on against him. 

The qaesblon therefore in oases like the 
present is not in the 6rst instanoe a ques¬ 
tion of res judicata between the parties to 
the subsequent suit but a question of what 
pleas a party is entitled to set up when he 
pleads jus tertii. On raising the plea of 
res judicata between bhe lerltus and the 
opposite party he must show that the plea 
is well founded between them under S. 11, 
Coco of Civil Procedure before he otn suo- 
oeed. I do not think it Is necessary to 
pray In aid any principle of res judicata 
outside the soope of 8. 11, Code of Civil 
Procedure in this case. To do so would 
be against the opinion expressed by the 
Privy Counoil in Ookul Mandar v. Pud- 
manund Singh (4) and is not justifiable. 
So far as the plea involves the question of 
res judicata between plaintiff and Badsha 
that question must be decided under S. 11 
itself. If bhe rei judicata pleaded is estab¬ 
lished under S. 11 the nest question will 
be whether the defendant can rely on it 
against the plaintiff ; and that is not a 
question governed by S. 11 at all but by 
considerations of what pleas are available 
bo a person setting up a jut tertii uader 
bhe general law. It seems to me that con- 
fusion arises In not keeping the two part 3 
of the question distinot and separate. If 
the Government were not setting up a 
jut tertii but were only pleading that 
the finding in the former suit wis rei 
judicata directly between them and the 
plaintiff against the plaintiff's title without 
admitting and setting up Badsha's title it 
would be difficult to support their conten¬ 
tion as they were not parties to the previ¬ 
ous litigation nor oan they be said to 
olaim under any of those parlies. The 
finding dearly does not bind them of its 
own foroe and they oannot take edvantage 
of it simplidler. It ie only so far as they 
set up the third parly's title that the plea 

of ret judicata is available for or against 
them. 


A3 


. — tuny argued 

before the Full Benoh, I have only briefly 

lnd oated my view; it will reoonoila the 
earlier rulings of this Court with t^a 
alofcum ol kho Privy Oounqil, 


i 
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Opinion op Foll Bench. 

C. J.—The question Is whether 
the plaintiff is estopped from bringmg this 
sail against Government to reoover the 
emoluments atlaohed to the office of Mat- 
tavalli of the suit wakf, an offioe whioh he 
now alleges to be desoendlole by usage to 
the nearest qualified male heir of tne last 
bolder of the offioe, by reason of the dis¬ 
missal of the previous suit institute 3 by 
him against his elder brother, the ttnen 1st 
defendant, and that brother's son, the then 
2nd defendant, for a declaration that their 
father's will nominating suoh 2od defendant 
and the pla'ntiffe own son to auooeed him 
in the offioe was invalid, and that the plain¬ 
tiff by reason of bi 1 elder brother's insanity 
was entitled to suooeed to the offioe and 
Its emoluments and for an injunction res¬ 
training them from interfering with him. 
The suit was dismissed in Seoond Appeal 
by the High Court whioh held that the 
plaintiff had olearly no title to the offioe 
and that the appeal had been rightly dis¬ 
missed by the Lower Appellate Court. Tne 
Lower Appellate Court held that in the 
absence of any special provision or usage, 
the offioe devolved on the nominee of the 
last Mutawalli, and deolined no allow the 
plaintiff to set up a oase of u-age whioh had 
been abandoned in the Lower Court and 
whioh was not proved. In the present oase 
the plaintiff has pleaded that he is ent'lled 
to suooeed by the usage of the institution, 
and the defendant, whilst admitting that 
the plaintiff's father was " an hereditary 
holder oi the Yeomiah allowanoe.’ 1 has 
denied the plaintiff s right and also relied 
on the decree in the previous suit as bar¬ 
ring the present suit. 

As regards the general question, our 
deoision should in my opinion be based on 
the provisions of the Civil Prooedure Code 
aDd the Evidenoe Aot and on the English 
Law on whioh they are founded. The 
Privy Counoil in Imambandi v. Mutsadd* 
(10) has depreoated the praobioe of refer¬ 
ring to foreign deoi'ions and observed that 
the judgments of foreign Courts based often 
on considerations and conditions totally 
differing from tbose applicable or prevailing 
in India, are only likely to oonfnse the ad¬ 
ministration of justioe, and the warning is 
syeoially applicable with regard to subjeots 
wbiob are dealt with in Indian Code based 
on Eoglish preoedents. _ 

( 10 ) (19i8j 46 Cal 878=47 1. 0. 613=45 I. A. 
78 (P. 0.) 
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In England, as observed in Rosooe’s 
Nisi Prius p 190. 

‘ the judgment of a Coort'of concurrent jatii- 
diotion direotly upon a point ie, as a plea, a bar, 
and, ai evidence,oooolusive upon the same matter 
between tbe time patties," 

and he goes on to explain that it is oon- 
olnslve fas an estoppel) where there Is an 
opportunity of pleading it; but that, where 
there Is no suoh opportunity, it is oonolu- 
sive as evideooe. In India S. 40 of the 
Evidenoe Aot makes a previous judgment 
relevant on tbe question whother it by 
law prevents the Court from taking oogni- 
zanoe of a suit or holding a trial. The law 
whioh prevents the Court from taking 
oogmzauoe of a suit or bolding a trial is 
to be found in S. 11 of the Code of Civil 
Prooedure, whioh only prohibits the trial 
of a suit or issue whioh has been direotly 
and substantially in i'sue in a former suit 
between tbe same parties or "between 
parties under whom they or any of them 
olaim, litigating under tbe same title." 
Now tho eSeot of bbis seotiou read with 
S. 9 in my opinion is to preolude tbe 
Court from refusing to try a suit or Issue 
whioh was uot between the same parties 
bub between one of suoh parties and a third 
person, beoause as observed by the Privy 
Council in Ookul Mandar v. Pudmanund 
Singh (4). 

' Tbe 6800009 of a Cole ! ie to be exhaustive on 
matters io re°peot ol whioh it deoiares the law, 
and it is uot the prov.noa of a j idge to du-regard 
or to go outside tho letter of the eaaotment aooor- 
diog to its true oonstruotioa.” 

It is true that as held by the Privy 
Counoil in Bam Kripal Shukul v. Mt. Bup 
Kuari (11) and in a very reoenb oase of 
Q. H. Hook v. Administrator General of 
Bengal (12) this seotion is not to be read 
as entitling a party to reaglbate a matter 
deoided at an earlier stage of the same 
suit; and it is also true that it does not 
prevent oonsent decrees from operating as 
an estoppel; but it does in my opinion pre¬ 
vent the Court from refusing bo try suits or 
issues by reason of previous judgments not 
between the same parties, a sort of estoppel 
unknown to Eoglish Law, espeoially as 
the Evideooe Aot olosely following the 
English Law oontains express provisions as 
to the general effect of previous judgments 
in evidenoe. S. 41 makes certain judgments 
of a Court in the exeroise of a Probate, 
Matrim o nial, Admiralty or insolven cy 

(111 (1887) 6 All. 369=11 I. A. 37 = 4 Sat *89 
IP (13) A. I. B. 1931 P. 0. 11=48 CaL 499 (P. 0-) 
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Jurisdiction not only relevant but oonoln- 
slvc 6 ?id 0 DO 0 of ooilfcin maltsrs. Having 
dealt with snob judgments, whioh are 
usually known as judgments in rem, the 
Aot goes on to deal wibb other judgments 
generally known as judgments in personam, 
and provides In 8. 42 that they are 
"relevant If they relate to matters of a 
publio nature relevant to the Inquiry,” but 
are not oocolusive proof of what they state, 
and In S. 43 that all other judgments are 
irrelevant unless the existenoa of suoh 
judgment is a faot in issue or relevant 
under some other provision of this Aot, and 


under those other provisions the judgment 
may be relevant but oannot be oonolusive 
in law tboucb it may in (aot. Thus in 
Brew v. Barer* (13) and Bren v. 
Barer* (14) where the question was 
whether the plaintiff was the owner ol 
the loresbore, the faots that he badsuooass- 
fully prevented people from taking seaweed 
from the shore and that he had instituted 
a suit for trespass in whioh there was a 
referenoe tc arbitration and an award in 
h's favour were bold evidenoe of owner¬ 
ship. Similarly If, in a suit where the 
previous judgment is not ret judioata 
under 8. 11, 0. P. Code a question should 
arise whether oertain property belonged to 
A or B a judgment by whlobA bad reoovered 
possession on his title from B by a deoree 
whioh had beoome final might be just as 
oonolusive evidenoe as a oonv«yanoe from 
£ to A irrespective of the question whe¬ 
ther the previous judgment was right or 
wrong, A previous judgment between 
fcltogetbar different parties might even be 
oonolusive in the same way, as in B. v. 
'Hebden (16) the report of whioh in Selwyn’s 
Nisi prius Vol. 2, p. 1136 is referred to 
Doth by Taylor and Bosooe. That was a 
fi*o warranto to try the defendant's right 
'to be a bailiff of Scarborough. He relied 
ton bis election under two former Bailiffs. 
The prosecution denied that they were 
'bailiffs, and on this issue, tendered a judg¬ 
ment of ouster against the two bailiffs in 
question. Oo a motion for a new trial, it 
was held that the evidenoe was tightly 
admitted, the Court observing 

‘^Tba defendant hat made the title ol B*tly 
and Armitrong Ithe previous bailifls, putolhii 
right, rod it he gives evidenoe o! the right of 
their eleotloa, asn that better be diaproved then 
by a lodgment.: of ouster wherein suoh eleotion ie 
d tolered to be void » 

• I 1 ®' » It.Com. L alii 

M U Ii Com. L. B. 198. 

116) (1|U) Audi,' 688=19 Geo. 9. 


Reference may also be made to the pro¬ 
visions of the Speoifio Relief Aot whioh 
expre-sly provides in S. 43, that declaratory 
decrees made under S. 42 shall not ba 
bindiDg exoept on the parties to the suit 
and those olatmlng under them. 

As regards the present oase, all that was 
deoided in the previous suit was that th* 
present plaintiff bad not pleaded or proved 
in that suit that there was any speoia 
usage as to the desoent of the office in 
question whioh would render the ordinary 
Mahomedan Law inapplicable. Tha pre 
vious judgment nob beiDg between bbt 
same parties does not in my opinion estoi 
them from setting up suoh a speoial usage 
in the preseol suit against the present 
defendant who was no party to the suit. Il 
S nniioso Iyengar v. Arayar Srintvasa 
Iyengar (1) the learned Judges relying on a 
passage in Bigelow's Treatise on the Law 
of Estoppel, adopt the rule that judgments 
in personam establishing the relations bet¬ 
ween parties are ao exception to the 
general rule that judgments in personam 
bind only parties aud their privies. The 
Judgment in Ramamurth* Dhora v. The 
Secretary of State (2) after referring to some 
dloba of Lord Coke whioh it is now ad¬ 
mitted apply to judgments in rem, quotes 
the following extraot from Bigelow 

"If all who have a right to appear aud be heard 
la a cause have been duly made parties the judg¬ 
ment establishes a perleot and complete right 
against all, as much aa would a convey anoa of a 
joint estate by all the parties interested. Judg¬ 
ment in an action striotly in personam, indeed, 
bind, third parsons in that nay; all that is neces¬ 
sary is that all those who have the exclusive 
right to litigate the oause are proper parties to it 
and that the question should be determined with¬ 
out collusion Judgment that A is debtos of B in 
an example." 

Indeed, the difference between Judg¬ 
ments in rent and judgments in personam in 
any law, as regards their effeoi, appears in 
bottom to be only a difference of ‘ degree." 
However ablraotive this doctrine may ap¬ 
pear to be, it is in my opinion opposed to 
the provisions of the Indian Bvidanoe Aot, 
whioh was not referred to either in this or 
tha earlier deoision, and in my opinion 
precludes the reoeption of the American 
rule in India. That rule is in my opinion 
in oonfliot with the provisions of our 
statute law. This is hr effect the view 
taken by Jenkins, O.J. and Mookerjee. J. in 
Peart Mohun Shah a v. Durlavi Dastya (3J, 

J ' * would therefore answer the question in 
the affirmative and overrule Sriniwm 
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L V engar v. Arayar Sri.iivasa Iyengar (1), 
aod Bamamurthi Dhora v. Secretary of 
State (2). 

Spencer, J :—At the very commence¬ 
ment o( the arguments I drew attention to 
Ss. 40, 4), 42 and 43 o( tne Indian Evi¬ 
dence Aot wbioh appeared to me to be 
exhaustive of tbe question of tbe relevaooy 
of judgments other tnan those wbioh 
operate as a bar to tbe trial of a suit or 
issue between tbe same parties or their 
privies under tbe law of re» judicata con¬ 
tained in S. 11 of tbe Civil Prooedore Co^e. 
These seotions of tbe Evidenoe 4ot have 
not been referred to in tbe order of refe¬ 
rence or in the judgment of tbe two Courts 
below in dealing with tbe effeot of tbe 
judgment in tbe prior suit (O. S No. 274 
of 1911). 

As regards tbe decisions in Srinivasa 
Aiyangar v Arayar Srinivasa Iyengar Cl) 
and Bamamurthi Dhora v. Secretary of 
State (2). I agree with my Lord in think¬ 
ing that they went too far in extending tbe 
principle of estoppel by judgment beyond 
tbe limits of our Codes of Procedure and 
Evidenoe, and that they should be over- 
ruled as being in oontravention of tbe 
principles laid down by tbe Privy Counoil 
In Qokul Mander v. Pudmanund Singh (4) 
(or tbe Interpretation of oodified law and 
as being examples of tbe tendency since de- 
preoated by tbeir Lordships in Imambandi 
v. Mutsaddi (11) of referriig to foreign 
decisions. With tbe exception of the above 
two decisions of this Court and the oaso in 
Boyinapalli Venugopalu Bau v. Nek- 
kaiapwit Venkatarayadu (9) wbioh followed 
tbe earlier of them, and the oaso in Suppa 
Bhattar v. Suppa Sokkayya Bhaitar (8) 
and Bahim-Un nma Begam v. Srinivasa 
Aiyangar 116) wbioh were oases of privity 
of estate, our attention has not been oalled 
to any authoritative ruling of a High Court 
in this oountry whioh would support the 
return of any other answer but an affir¬ 
mative one to tbe question referred to us. 

Kumaraawami Sattri, J.: —Tbe ques- 
tion raised by the reference is whether 
it Is open to a party to reassert as 
against a third person a title whioh has 
been definitely negatived in a previous 
,uit against a contesting olaimant. Tbe 
judgment wbioh is pleaded in bar i9 a judg¬ 
ment in a previous suit filed by the present 
plaintiff against two other persons for a 

(16) (1920) 88 M. Ii. J. 286=54 I. 0. 566=11 
U. W. 189. 


declaration that be was entitled to the 
Asari Sheriff and to reoover from the 
Government tbe emoluments of the offioe. 
It was held in that suit that the plaintiff 
did not prove title to the offioe and the 
suit wss dismissed. The present suit is 
filed by the plaintiff against tbe Govern¬ 
ment to reoover a sum of Rs. 394 alleged 
to be due to him as the person entitled to 
tbe Asari Sheriff and to perform the servioes 
oonneobed therewith. Tbe Government 
was paying the sums to the suooessful party 
In tbe previous litigation and sets up tbe 
judgment negativing the plaintiff's right as 
a bar to tbe suit. 

The question is bow far and under wbat 
olroumstaDoes oan a judgment in personam 
be given tbe foroe of a judgment in rem or 
be pleaded ae a bar under S. 11, Civil Pro¬ 
cedure Code in oases where it is pleaded as 
a defenoe to an Botion, by third parties 
wbo do not olaimuDderor were not re¬ 
presented by tbe parties to tbe original 
aotion. So far as tbe statute law in this 
oountry is concerned, tbe case is governed 
by S. 11 of the Civil Procedure Code 
whioh deals with res judicata, Ss. 40 to 44 
of tbe Evidenoe Aot whioh deal with tbe 
relevanoy of judgments of competent 
Courts and 8. 43 of tbe Speolfio Belief Aot 
whioh deals with declaratory deoraes. 
Under S. 11 of tbe Civil Procedure Code 
one of tbe conditions precedent to its ap- 
plioatio • is that tbe former suit should be 
"between tbe same parties or between 
parties under whom they or any of them 
claim" and tbe seotion is a bar to tbe trial 
of a suit or issue in which tbe matter direot 
ly and substantially in issue has been 
directly and substantially in issue in tbe 
previous suit. Tbe seotion oodifies the 
law in British India as regards tbe plea of 
res judicata and, though the principle has 
been applied to proceeding'- other than 
suits (a g.) execution proceedings), tbe es¬ 
sentials required by tbe seotion as to iden 
tity of tbe questions involved and parties 
has not been lost sight of. S. 43 of the 
Speoifio Relief Aot enaots that a declara¬ 
tory deoree passed under the Aot is binding 
only on tbe parlies to the suit, persons 
claiming through them respectively, and, 
where any of the parties are trustees, on 
the persons for whom, if in existeDoe at tbe 
date of the deolaration, suoh parties would 
be trustees. Ss. 40 to 44 of tbe Evidence 
Aot deal with the relevanoy of judgments of 
Courts of Justioe. S. 40 enaots that the axis* 
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teooe of any judgment, order or deoree 
wbioh by law prevents any Court from 
taking oognixance of a suit or bolding a trial, 
Is a relevant faol when the question Is whe¬ 
ther sueh Court ought to take oogniianae of 
snob suit or to hold snob trial. S. 41 deals 
With final judgments, orders of deorees of 
competent Courts in the exercise of Pro¬ 
bate. Matrimonial. Admiralty or Insolvency 
jurisdiction, or what is known as judgments, 
in rent, and it slates that snoh judgments, 
orders or decrees are conclusive proof of 
the matters specified in the section ; and, 
by virtue of S. 4 of the Evidence Act, 
evidenoe cannot be allowed to disprove the 
faots established by suoh judgments. S. 42 
refers to judgments relating to matters of a 
publio nature relevant to the enquiry and 
the seotion states that suoh judgments, 
though evideaoe, are not oonolusive proof 
of that whloh they state, thus allowing 
evidence to be given to disprove the faots 
found ic the judgments. S. 43 says that 
judgments, orders or deorses, other than 
those mentioned in Ss. 40. 41 and 42, are 
irrelevant, unless the existenoe of suoh 
judgment, order or deoree is a fact in 
issue, or fs relevant under some other pro¬ 
visions of the Aot [e. g., S. 13). S 44 enables 
a party to show that any judgment), order 
or deoree wbloh is relevant under S?. 40, 
41 or 42, was delivered by a Court not 
competent to deliver it, or was obtained by 
fraud or aolluslon. 

In dealing with this question, I think 
the distinction between the effect of a judg¬ 
ment as preventing the Court from trying 
the same matter in issue in subsequent 
proceedings and as simply affording evid¬ 
enoe of the troth or falsity of the claim 
under consideration should be borne in 
mind. In the former oase S. 11 deolares 
that the Court shall not try the suit or 
issue and the plea is one in bar to the 
maintainability of the aation. In oases 
where there Is no bar under S. 11, the 
Court has to try the issue and if the judg¬ 
ment is 61ed for the purpose of proving the 
plaintiff's olaim or for the purpose of proving 
defence to bba notion, it is relevant only as 
a p'eaa of evidenoe the probative value of 
whloh is regulated by the provisions of the 
Evidenoe Aot. If it i s a judgment in rem, 
the Court under S. 41 of the Evidenoe Act 
will treat it as oonolusive proof of the 
matters stated in that seotion and 
under 8. 4 it will prevent evidenoe 
rom bemg . given for . the purpose of 


disproving the feats established by the 
judgment in ram. Oce has only to file 
the judgment and the Court has no option 
but to decide the matter oovered by it in 
accordance with the declaration in that 
judgment, even though the other party may 
be in a position to prove facts to the con¬ 
trary- So far as judgments in ram are 
concerned, I think the matter is codified by 
S. 4L of the Evidence Act which states 
what judgments would be judgments in rem 
so as to make them oonolusive proof of the 
deolaratious granted by them. It seems to 
me that it is not open to u=, in the faoe of 
the feotions of the Civil Procedure Code, 
the Evidence Aot and the Spao-.fio Relief 
Aot, to hold that judgments not falling 
within those seotlons would still be a bar 
to au notion or afford oonolu-ive proof. 
This ia effeot, would be to oreate new 
kinds of ret judicata and to destroy the 
distinction between judgments in ram and 
judgments in personam whloh baa been 
laid down in Ss. 41 and 42 of the Evidenoe 
Aot. 


In Ramamurthi Dhora v. Secretary of 
State (2) it was held that the provisions of 
S. 18 of the Code of X fl 82 were not exbaus* 
live and a judgment was held to be bind- 
ing on a per-on who was no party to it on 
the ground that third parties having no 
Interest in the property at the time of the 
litigation cannot, in the absenoe of any 
fraud or oollusiou, question the validity of 
a judgment passed in a suit between the 
only parties interested in the property at 
the date of the previous suit. Reference 
was made to Bigelow on Estoppel, 5th 

Edition, page 44, where the learned author 
observes 

“ I! all who have • right to appear and b« 
haard In a oease hava been duly made parties, the 
judgment established a perfeot and complete right 
against all, at muoh as would a oooveyauoe ol a 
joint eiiata by all the parties interested. Juda- 
*“ •°‘ i °u striotly in personam, lnde<5, 
binds ‘hird perron. in that way; all that ia ueoet- 
a "T 18 **»* all thosa who have the exolneiva 
rlgbt to litigate the oause ‘are proper partiae to 
It, and that the question should be determine* 
without collusion. Indeed, the mZSESSS 
judgment* w rem and jadgmeaia in wrimww, 

E*'*V T.' 1 ’ rXoS 

•o be only a difierenoe of degree." 

Whare » judgment is «* par,,™,* i otn 
find no authority either In Baalish deal- 
sions or recognised wor ks bv English 
decisions or recognised works by English 
Jurists, holding that it oan prevent parsons 
not parties or privies, from agitating the 
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question except In oases of joinl liability 
and ooveDanbs for indemnity. In The 
Natal Land, etc., Co., v. Good (171, it was 
soughb to use a judgment between bbe 
moitgagor and bbe person from whom he 
purchased bbe property, whioh found that 
the sale was vitiated by fraud against a 
mortgagee who was no party to the suit. 
Their Lordships of the Privy Counoil 
observtd, 

“Now the first observation whioh ooeore is 
that this judgment was not admlseiole in eviden¬ 
ce. It is the only proof of the fraud, but it it 
were ample and sufficient proof of the fraud it is 
re i tnte* alio* acta, and in no Court of Law or 
Equity in this oountry would it bad been admit¬ 
ted at all, except as between the parties to it. the 
respondents and Crowly, or it a foundation for 
it had been laid by evidenoe of some fraud having 
keen oommitted by whioh the plaintiffs oould be 
afleoted." 

In Anderson v. Polliion (18) ib was held 
that a judgment in affiliation proceedings 
taken by bbe daughter of the plaintiff hold¬ 
ing that ib was nob proved bhab bbe defen¬ 
dant was bbe father, was not Goal and 
oonoluslve in an aotion for seduotion Gled 
by the mother so as to estop the defendant 
from denying that he was the father of the 
ohild as the parties bo the two proceedings 
were different. In Spenoer v. Williams 

(19) , Lord Penxanoe observed, 

“ It ii proper therefore, where the question is 
raised between the same parties, or those claim¬ 
ing under them, that they should be estopped ; 
but the deoibions give no authority for a pro¬ 
position of a wider oharaoter that a party who 
was not a party in the original litigation shall 
be bound by the result-" 

The rule was held bo apply though bbe 
Interest of the parties was identical and 
the same question was involved, namely, 
whether a person was next of km and 
entitled to distribution of assets of the 
deoeased. In Lady Wenman v. Maokenzte 

(20) , the plaintiff sued for injury to her 
reversionary right alleging that she was 
entitled to a fishery in an arm of the sea 
Bnd was in possession through her tenant 
Fairman and that the defendant who held 
the neighbouring property under one Gipps 
infringed her right. Fairman, her tenant 
had filed ac aotion to recover damages for 
a similar injury against Gipns and the suit 

( 1 ', J (1358) 2 P. 0 121=16 W. R. 10 6=5 Moo. 
p. 0. iH 8) 182 

(18) (1901 2 K. B. 107=84 L. T. 466=70 L. J. 
K- B. 620k 17 T T . R. 465=49 W. B. 62P. 

(19) \1871) 2 P. & D. 280=24 L. T. 618=40 L. 
J. p 45=19 W. R. 703. 

(20) (18t6)6 El & BI. 447=8 W. R- 626=25 
L. J. Q. B. 44=1 Jus. (N. B.l 1016. 


was referred to arbitration, and an award 
made in favour oi Fairman. It was held that 
the prooaedings were not evidenoe as plaintiff 

"did not ouim by, through or under P*irmen 
and, so far as ghe ooooernef the aotion of 
Fairman v. Oipps was res inter alios act a" 

and as the proceedings and award could 
nob have been admitted as evidenoe against 
her, they are not admissible for her. In 
Petrie v. Nuttal (2l) it was held that the 
oonviotion oi a person for barring a highway 
would net bar a smt by the same person 
against another for stopping at the road on 
the ground that the Crown and subjeot 
were the parties to the indiolmunb and 
therefore it was not between the two par¬ 
ties to the aotion and that the judgment in 
the indiotmant may be given as evidenoe 
upon the trial of the issue as to whether 
the focus in quo is a publio highway; 
though it oannoi be pleaded as an estop¬ 
pel. 

Estoppel must be mutual and it -is diffi¬ 
cult to see bow a pa'ty not bound by a 
judgment oau set it up in bar against a 
party to it. 

Turning to the question as to whether a 
judgment in personam oan aoqnire the foroe 
of a judgment in rem nnder any given set 
of faols, the only authority whioh I oan 
find for suoh a view fs the passage from 
Bigelow already referred to and the deci¬ 
sion in Cander v. Lord (2i) re'erred to In 
Sreenivasa Iyengar v. Aiayar Srinivasa 
Iyangar (1) as authority (or the view taken 
in that oase. With all respeob it seems to 
me that we oannot travel outside the 
provision of 8. 11 of the Code of Civil Pro¬ 
cedure and apply the rule of res judicata 
to oases falling outside bbe limitation 
imposed by the seotiou. In Gokul Mandar 
v. Pudmanund Singh (4), their Lordships 
of the Privy Counoil observe, 

"They will further observe that the essenoe of 
a Code ie to be exhaustive ou the matters in ret- 
peot of whioh it deolarea the law, and it is not 
the province of a judge to disregard or go 
outside the letter of the enaotment aooordiug to 
its true ooustruotioa." 

In Peari Mohan Shaha v. Durlavi Doss- 
yc, (3! the question arose in a smt between 
an auotioo-pnrohaser who bought the right 
ofonaPurLvt Dassya, and her daughter 
Patteswarl whose suit under S. 283 of the 
Code (relating to suits by an unsuccessful 
olaimant) was dismissed. Th e suit was file d 

(21) (1856) 11 Ex 559=25 L. T. (0. S.) 204= 
25 L. J. Ex. 200—4 W. R. 284. 

(22) (1849) 2 N. Y. 289=6 A. L. Deo. 294. 
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by the purchaser against tbe unsuooessful 
claimant for a declaration of ber title and 
the deoree in t- a previous suit wag c ought 
to be availed o( as concluding tbe matter 
in issue. Jenkins, 0. J. and Mookerjee, 

J„ were of opinion that tbe provisions as to 
res judicata contained in S. 11 of tbe Code 
were exhaustive and that judgments in 
suits between third parties however oogent 
they might be as evidenoe where the same 
matter is in question in a suit by or against 
a stranger did not operate as a bar to the 
suit under S. 11 of the Code. Jenkins, 

0. J., observed, 


“It appears to me that in those oiraumstaaoea 
and having regard to the faota with whioh we 
have to deal in thla oaae, ths reanlt of that 
litigation ie at leaat as oogent against the defend* 
ant as would have been an instrument of trans¬ 
fer exeouted by Patteswari the ostensible owner, 
in favour of her sons. I wish to make it oleat 
that in the view I take I oaonot regard the 
deoree In the previous litigation a9 amounting to 
v«» judicata whioh would bar all possibility of 
evidenoe on the part of the defendant. It would. 
I oonoeive, have been open to the defendant to 
show that, notwithstanding that deoree, there 
were oiroumatanoes either vitiating the remit of 
that litigation or afleotiug its result so as to pre¬ 
vent its operation in favonr of Patteswari’s 
sons." 

The learned Judges were nob prepared lo 
follow the dictum In Ramamurthi Dhora 
v. The Secretary of State (2) that the pro- 
visions of the Civil Procedure Code were 
not exhaustive and judgment not inter 
parte* can make the question res judicata. 
This deoision was referred to and followed 
by the Chief Justiee and Seshagiri Iyer, J., 
iu Second Appeal No. 1747 of 1919. The 
learned Judges ware of opinion that the 
provisions of the Code as to res judicata 
were exhaustive and that a judgment not 
between the same parties or their privies 
was only evidenoe of title. They were 
not prepared to follow Ramamurthi Dhora 

o n*. 8tCretarv °f State ( 2 ) and 
Suppa Bhattar v. Suppu Sokkayya Bhattar 

W on the ground that the attention 

of the learned Judges wa3 not drawn to 

Si*""-, 01 ‘ h « p 'i" Council In 

uokul Mandar v. Pudmanand Singh (4) 

(QaVwwf* . Z “ mindar Voroswami 
it waq h«M r 4 e u‘ l6d \° » monthly allowance, 
ilUL d ‘, h “ * “Ration as regards the 

estni «»I 7 * 7 a,Iow9n00 w oald not 

o1a?minc U 9m ndftr from pulbing kho 

S s “ l a g nn ST* h ; m 60 * ha Vroof of 

narbl s lho EronDd lhal he was not a 
Party to the previous litig ation. So far, 

(38) (1884) 7 Mad. 111. 

1991 M—Eg 


therefore, as tbe Civil Procedure Code Is 
concerned, I do nob think fabat tho trial of 
a suit or issue oan be barred beoause of an 
adjudication in a prior suit or proceeding 
to wbiob tbe plaintiff was not a party or 
privy. 

Turning to the Evidence Aot, I have 
already pointed out that Ss. 4L and 42 
draw a distinction between Judgments in 
rem and Judgments in personam and it 
seems to me, to be dear from the sections 
that a Judgment whioh does not fall with¬ 
in S. 41 oan only be evidenoe but oannot 
be used for the purpose of preventing the 
other side from proving faots which he sets 
np. 

It Is not open to us bo import considera¬ 
tions as to oonvenienoe in dealing w?th 
matters whioh have been codified and dealt 
with by Evidenoe Act however atbraotive 
the theory may be and however muoh one 
would liko to have the principle embodied 
by tbe legislature in the codes. It is no 
doubt true that there are decisions of this 
Court whioh adopt the view of Bigelow as 
to Judgments in personam creating an 
estoppel as against strangers (930 Srinivasa 
Iyengar v. Arayar Srinivasa Iyengar (1), 
Ramamurthi Dhora v. Secretory 0 /State (2), 
Suppa Battarv. Suppa Sokkayar Bhatter 
9nd B°V tna PPall* Venugopala R ao v. 
Nekalapudt Venkatrayadu (9). I n the 
last of these oases it was held that a deoi- 
sion between the plaintiff and another per¬ 
son that the latber is a co-proprietor with 
him is oonolustve on third parties where 

rais0d by them depends on 

the relationship between the plaintiff and 

dtilT; ‘ h9 ‘ 0arnad Ja3 g 0s '°How. 

od Srinivasa Iyengar v. Arayar Srinivasa 
that ah' V b 4u* fchey ’ hoW9V0r - observed 

that the rule that makes the decision oon- 
olusive 1 on third parties was not the rule of 
res jwhoata and they based their deoieion 
on the ground that it would be inkoWM 

Jo bold that, when the relationship bXeen 

m?eatinn P8 h ii fc S b * Va . bfl0n <3 ® ker “'°ed by 

hJJ?? f 1 , 1 r0Sp8Ob 11 sa0 ms to ma 

tihese deolslons do no| Uke info ** 

tion the effect ot thep“? s 0 

JL', J “ a r m ' " W " h aoee „*? 

S. 41 Is conclusive p roo | woula “ 
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*io act in direob contravention of the provi¬ 
sions of S. 42 wbioh declares that Juig- 
menb, orders or decrees, other tba-j bbose 
mentioned in S. 41 are relevant but Dot 
conclusive proof. 

It seems to me that where judgment in 
oersonam is pleaded, lbs legal effoob and 
probative foroe will depend upon the faots 
of eaoh oase. As pointed out by v.r La.v- 
renoe Jenkins in the oase I have referred 
to, the judgment of a competent Oourb 
whereby a declaration is made as regards 
property in dispute would have the foroe 
of a conveyance by the other parties t-> the 
suit in favour of the suooes-ful litigant. 
Where, therefore, all the parties interested 
in immoveable property or m the right in 
oontest have been parties to the previous 
litigation it may ha that the julgcnout ob¬ 
tained in the previous litigation would 
render ib impossible for persons to get rid of 
the effeot or bhe judgmeub. But this is 
not booause bhe judgment oonsbitutes res 
judicata or judgments in rem. Tue diffi¬ 
culty would be analogous to the difficulty 
of person who wants to impeaoh the title 
wbioh is conferred on his opponent by all 
the persons who could have a legal interest 
in the property with the additional iaob 
that when a judgmeot is relevant it is nob 
opon bo a parby to show that as between 
the parties the ocnolusion arrived at by the 
Judge is wrong and Is not warranted by 
the evidenoo. The deoision in Suppu 
Bhattcr v. Suppa Sonkayya Bhalter (8) 
may be supported on the grouni as all bhe 
parties interested were parties bo the pre¬ 
vious iibigabion in favour of oue of bhem. 
Oases whore jus tertci is sob up are really 
no exceptions to the rule. Id ill oa-es of 
jus tertii tho person who sets up the rights 
of a third parby is bouud bo prove that the 
third parby has or bad bh8 rights alleged 
and it Is always opon bo the o*i ier party bo 
displace the title of the persui so set up, 
by showing that he was a party to the 
litlgatien wbioh has negatived th»b title. 
Whatever would estop or bar toe paeons 
whose bible is sob up must al ;o bar the 
person pleading jus tertti whether the 
estoppel is by reoord, deed or in pais. 
This is the principle on wbioh R. v Her. 
den referred bo by my Lord was 
decided. The defendant relied on his 
right to the offioe of bailiff owing bo 
bis having been oleoted by two former 
bailiffs. A Judgment was produoed in 
whioh bhe right of bhe persons whom 
he set up was negatived and ib was 


held that having made the title of the 
previous bailiffs part of his right, there 
could be no better evidenoe in disproof 
obher than bhe judgment where their rights 
were negatived. 

I would hold that bhe deoision in the 
previous suit is not oonolusive bat is only 
evidence and that it is open to the plain- 
biff bo establish his title as against the 
Government and I would answer the ques¬ 
tion raised by bhe reference in bhe affirma¬ 
tive. 

Reference answer el in the affirmative 

Judgment:—We are unable to agree 
with the Subordinate Judge that assuming 
the offioe to be hereditary, the plaintiff has 
proved that ha is bhe lawful suooessor by 
hereditary right. As the offioe oannot be 
enjoyed by several heirs in oommon, it 
follows in our opinion that suooession must 
he by primogeniture, and in the ahsenoe of 
any evidenoe to bhe oontrary we think bhat 
bhe suooession mast be by lineal primogeni¬ 
ture, that is, by desoant to the eldest soa 
and his son and bhat a grandson who Is the 
son of ao eldest sou of the last offioeholder 
is entitled to suooeed in preferenoe to a 
junior son, where the eldosb son has pra- 
deoeasod his father, or is inoapable of 
suooeoding owing bo insanity or any similar 
reason. The appeal musb be allowed and 
the salt dismissed with costs throughout. 

Second Appeal allowed. 
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WALLI8, 0. J. AND RaMBSAU, J. 


s. 

lants 


Soundararajan and others —Appel* 


v. 


C. M. Hatarajan and others —Respon¬ 


dents. 

O. C. J. Appeal No. 15 of 1920 and 0M1 
Miscellaneous Petitioa No 8350 of 192), 
decided oa 16th Deoember 1921, from thfl 
judgment of Ooatts Trobier, dated 6ah 
November 1919. 


i Hindu Transfers and Bequests Act (Madras 
l of 1914 )—Act is ultra virei of the Local 

lature. 

lie? ol Hindu Daw as to suooeesion and 
ritanoe in foroa in the Presidency Towns i 
io d the legislative oompetenoo of the liO M 
Mature and consequently Madras Aol l « 
(Hindu Transfers and Bequests Aol) i« ultr 
t in bo far aa it purports to afliot the Pt«3- 
iv Town. u# 
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* (b) Succession Act, Ss. 101 and 102 —Bequest 
ii unborn persons—Vesting postponed for the life¬ 
time o]person* living and 21 years—Probability of 
Bnme legatees attaining majority at 18 years— 
Whole brquest fails. 

Where the vesting o! the legaoy is postponed 
for the lifetime of pereone living at the testator's 
death and a period o! twenty-one years, the 
legaoy in favour of all the legatees‘fail® if it fails 
as regards any, due to non-fulfilment of the 
condition laid down in the Majority Aot for 
extending the period of minority upto 2i years. 
31 Mad. 017 Foil. [P. 361. C. 2.] 

** (o) Succession Act, Si. 126 and 111 —Will by 
Hindu—Qiji absolute in the first instance to 
daughter—Settlement of the gift on daughters ' 
children following—Settlement failing, daughters 
get absolutely. 


If a gilt ie absoluto in the first iostanoe, and the 
provisions that follow are a mere settlement of that 
gift, then the settlement, if it is efieotual, will 
have operation, redaoing what appears to be an 
absolute gift to a life estate only. If, however, 
the settlement for any reason fails, then in so far 
as it fails, there is no intestacy, but an interest in 
the nature of a reversion to the person who is the 
object of the previous absolute gift. Principles 
aa deduced (roa general English oases applied. 
(1901) 1 Ch 482 Foil. [P. 264, 0. 2.] 


Where the trustees were to stand possessed 
of the residuary trust funds on trust to apportion 
them into as many equal parts or shares as there 
would be daughters of the testator and to pay the 
income, ol each of snob shares to his daughters 
respectively, and from and after the decease of 
each of the said daughters to stand possessed 
of the share of the residaary trust funds so appro¬ 
priated aforesaid to snob daughter upon trust for 
all the children of suoh daughter who would attain 
the age of 21 3 ears in equal shares end in the 
event of one of suoh daughters dying without 
issue there was a gilt over of the share so appro¬ 
priated to her in trust for the children of the 
testator's other-daughters. 

Held the words o! the will were sufficient to 
show an intention to confer an absolute gilt on 
each of the daughters in the first insttnoe followed 
by a settlement cf eaob euoh daughter abate on 
bettor lit, and alter her on all her ohildten attain- 

S2Li 5?* “ g ‘ U 0,81 Uth *Blast disposition 

WM * oUar int8n * io “ to confer an 

•* B . * ° n d# °8 ht “ »»d to make a 

settlement in regard to it. [p. a 68 , o. lj 

Held larther that the legaoy was not governed 
by B. 111. [P. 263, 0. 2: P. 268, 0. l.j 

JS r ACt ' Bt ‘ 101 and M-Begusit 

wfif E,ndU Law rUte ~ S -101 canstsllb, 


J5S ** that * beqneet is fonnd to be void I 

SBS ?k, 101 mL , A tt5r u L JSn, 

todeohU aeolion so as to atuaot the provisto 

«"‘o* 


alternative oharaoter, is directed in the will. The 
uncertainty or certainty ol ao event, as contem¬ 
plated by the section is with reference to the time 
ol its happoniog and not with reference to the 
question whsther it will happen at all. (English 
Can law dtscusstd'. [P. -68, '"a. 1 & 3 «J 

(11 Hindu Wills Act, S. 2—Sueesssicn Act, Si. 
101 and 102—Rule o/ Hindu lorn as regards 
bequest to unborn persons is not abrogated. 

The rale of Hindu law, that a bequest can not 
be made in lavour ol unborn persons, is not 
abrogated by virtue of S 2 ol the Hindu Wills 
Aot in respeot ol Wills governed by that Aot. 

[P. 264, Ca. 1 & 2.] 

K. Srinivasa Aiyengar, A. Krishna- 
swami Aiyar and S. Aravamuthu Aiyan- 
gar —for Appellants. 

T. R. Venkatarama Sastri, R Onana- 
sambandam, K. S. Sankara Aiyar, Ven- 
katasubba Ran and Radhakrishnayya, 
M. Subbaraya Aiyar and S. O. Ranga- 
ramanujam —for Respondents. 

Wallis, C. J.: —This is an appeal from a 
Judgment of Coutls-Trobber, J., upholding 
the provisions of the will of the lake O. 
Rabna Mudali which have been questioned 
on the ground that they are opposed to the 
Hindu Law notwithstanding the passing 
of Madras Aot 1 of 1914, and also as in. 
flinging the provisions of S. 101 and 
S. Ill of the Indian Suoeesslon Aot whloh 
have been applied by tbo Hindu Wills 
Aot, 1870, bo wills made by Hindus in a 
Prosidenoy Towd. The oase has been very 
fully argued beiore us and the appellants 
have taken the fresh ground that Madras 
Aot 1 of 1914, if not wholly ultra hires is 
ultra vires, in so far as it purports to affeot 
the Presidency Town whete the rules o( 
Hindu Law as to suooession and inherit- 


nwo uiauo oyyuuttuiu uy iuu ou^rumo 

Court Charter wbioh oould ODly be modi- 
6 ed by the legislative authority of the 
Governor-General in Connell under the 
provisions of the Indian Coanolla Aot, 1861 
read wibh S. 11 ot the Indian High Courts 
Aot, 1861. The respondents on the other 
hand have put lorward the fresh conten¬ 
tion that, assuming the disposition in the 
will to he invalid, it shows an intention on 
the part of the testator bo make an abso¬ 
lute, gift of her share to each of his three 
daughters and to sever suoh share from his 
estate, and that consequently ihe disposi¬ 
tion oomes within S. 126 ot the Indian 
ouooassion Aot whioh embodies what is 
sometimes referred to as the rule i n 
Lasttnct v. Turney U) Mr. Radhaknshniah 
!>£o_ ^aised the conlentioa on behali nt 

i£m=,kTi.%°ui, l=ia “• *• 13,9 =“ 
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some of the daughter's daughters who were 
boru during the life-time of the testator 
that they were ia any view entitled bo 
take under the will, but it will be unneces¬ 
sary to go into this question in the view 
we take of the case. 

The material provisions of the will are 
as follows : 

“ They (the residuary trust funds) are vested in 
trustees in trust to apportion the residuary trust 
funds into as many equal parts or share? as 
there may be daughters of mme living at the 
time of my decease or who having predeceased me 
shall have left issue her or them and mo survi¬ 
ving and to pay the income of each of such equal 
parts or shares to my said daughters respectively 
during their respective lives and from and after 
the decease of each of my said daugh;ers to 
stand possessed of the share of the residuary 
trust funds so appropriated as aforesaid to saoh 
daughter upon trust for all the children of such 
daughter who shall attain the age of twenty-one 
years in equal shares and if there shall be only 
one such onild the whole to be in trust for that 
one ohild and in the event of any of my said 
daughters dying without leaving lawful issue her 
or them surviving 1 direct that my trustees sh*ll 
stand possessed of the share or shares so 
appropriated to ber or them as aforesaid upon 
trust for all the children of the other or 
others of my said daughters who shall attain the 
age of twenty one years as tenants in oommon 
in equal shares pit stirpes provided always and I 
hereby deolare that if any daughter of mine 
shall die in my life time leaving lawful issue 
living at the time ot my death suoh issue as shall 
attain the age ot twenty-one years shall take and 
it more than one as tenants i9 oommon in equal 
shares per iiirpes the share whioh would have 
been eo appropriated as aforesaid to suoh daughter 
ot mine and her issue it she had survived me." 

This disposition undoubtedly infringes 
the established rule of Hindu Law as to 
gifts to unborn persons, and I agree with 
the learned Judge that according to the 
ourrent of deolsions in India this rule 
was not affected by the Hindu Wills Act, 
and that the observations of Lord Moulton 
in Ranimoni Dasi v. Radha Prasad 
Mulliok 12) even if they be taken to show 
that the question may still be open before 
the highest tribunal, afford this Court no 
sufficient ground for refusing to follow the 
ourrent of Indian decisions on this question 
until they are over-ruled by higher 
authority. 

The next question is as to whether this 
objection is oared by Madras Act I of 1914. 
The objeotlon that that Act was altogether 
ultra vires of the Local Legislature whioh 
the learned Judge rejected has not been 
pressed belore us. The words “ peaoe and 

(2) (mi) 41 Oal. 1007=25 I. 0. 713=41 I. A. 
176 (P. CJ. 


good Government" or “peace, order and good 
Government " ate to be found in the early 
commissions authorizing the summoning 
of Legislative Assemblies iu the colonies 
as well as »n the later statutes for the 
larger colonies and aooording to their well 
understood meaning confer general legisla¬ 
tive competence. ’It is unnecessary to 
pursue the subjeob farther. 

The objection to the recent Aot in so far 
as it affects the Presidenoy Town whioh 
was nob taken at the trial. h of a more 
serious ^baraotor. Article 22 of the Charter 
of the Supreme Court whose jurisdiction 
was oondned to the Presidenoy Town 
provided 

“That the said Supreme Court ot Judicature 
at Madras, shall have full power to hear and 
and determine all Suits and Actions that may be 
brought against the inhabitante of Madras. Yet 
nevertheless, in the oases of Mahomedans or 
Gentoos, their inheritance and succession to 
Lands, Rents and Goods, and all matters of 
Contract and Dealing between Party and Forty 
shall be determined, in the case of the Mahome- 
dane, by the Laws and Usages of the Mahome¬ 
dans ; and, where the parties are Gontoos, by 
the Laws and Usage* of the Gentoos, or by suoh 
Laws and Usages as the same would have been 
determined by, if the Suit had been brought, and 
the Aotion commenced m a Native Court: and 
where one of the Parties shall be a Mahomedan 
or Gentoo, by the Laws and Usages of the Defen¬ 
dant.*' 

S. 11 of the High Courts Aot, 1861 ap- 
plied the provisions of the Supreme Court 
Charter bo the High Court consistently 
with the provisions of the Aob itself and 
the Letters Patent to be issuod under it, 
and “subjeot to the Legislative powers in 
relation to the matters aforesaid of the 
Governor General in Counoil ’’ Thus by this 
statute of the Imperial Parliament the 
Governor General in Counoil of the Indian 
Legislature was made the proper authority 
to alter the provisions of the oharter. It was 
only under the provisions of this seotion of 
the High Courts Aot that the Indian Legis¬ 
lature ooula have altered the provisions of 
the Supreme Court Charter, as it was ex¬ 
pressly prohibited by S. 22 of the Indian 
Counoils Aot, 1861 from modifying the 
provisions of the Indian High Courts Aot. 
The Looal Legislature, also, was expressly 
prohibited from doing so by the proviso to 
8 . 42 of the Indian Oounoils Aob whioh 
provided that it should not have the power 
of making any laws or regulations whioh 

should. , , . „ . 

“in any way afieot any of the provUions oi 
this Aot, or of any other Aot of ParliamectiJ 
force, or hereafter to be m foroe in tha rnai 
denoy," 
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words which olearly inoludes the Indian 
High Court 5 Act 

Ill is aonsos^ary to refer lo the provision^ 
of Iho oonSoliafttiDg Government of India 
Aol, 1915, further khan lo say lhak il 
substantially reprodaoes in iS. 112 >he pro¬ 
visions of Iho Supreme Courl Charters now 
in question. Now ib seams olear that 
under the Indian Couooils Aol and the 
High Courts Aob of 1861 it was within the 
legislative oocupelenaa of Iba Governor 
Genera! in Counoil to alter the rules of 
Hindu Law as bo suooessijn and inheri¬ 
tance wittbin the Presidency Towns, as 
was dona to some exlenl when the provi¬ 
sions of certain sections of the Indian 
Suaoassiou Act wore made applicable 
to Hindu Wills in Iba Presidency Towce. 
Ii seems oqually idear that it was nob 
within Iho legislative ocmpebenoe of the 
Governor in Conncil of a Presidency to 
pass snob a measure. The only logical 
position appiars to me to be that rules of 
Hindu Law as to suooession and inheri¬ 
tance in foroe in the Presidency Towns 
were beyond the legislative compete toe of 
the Looal Legislature and that consequent¬ 
ly Madras Aot 1 of 1914 was ultra vires 
in bo far as it purported to atleok the 
Presidency Town. We have not been 
referred to any deoided oase in which this 
point was considered, but that the difficulty 
was realized appears from the saving olaose 
in Madras Act I of 1902, nor is there any 
reason to assume that It was overlooked by 
the learned lawyer who introduced the 
Bill into the Legislative Couuoil. 

It follows that this dispo ilion cannot 
take etieal as regards, all the bene6oiaries 
who were born after the testator's death. 

Even if it could be held bhat this objec¬ 
tion to the disposition is oared by Madras 
Aot I of 1914, there remains the still more 
fatal objeotion that it ooatraveues the pro¬ 
visions of S. 101 of the Indian Succession 
Aol whloh Madras Aot I of 1914 does not 
purport to afieot, and consequently oannot 
take effeot at all under S. 102 of the Aot, 
»s hold by this Court in Sivasankara 
Ptllai v. Subramania Pillai (3), whloh 
must be taken to have been affirmed by 
the Privy Oounoil for the same reasons, as 
Lord Maonaugbten merely stated that the 
appeal would be dismissed. In that oasa 
• disposition not differing materially from 
this except in one respect was held bad as 
i nfringing the provisions of S. 101. In the 

Wl (1909) 01 Mad. 61 1. 


present oase the vesting is postponed for 
the lifetime of persons living at the tetb- 
ator's death aud a period of bwentoy-ont 
years whereas under the Bcotlon bhu vesting, 
may only be delayed for suoh lifetime and 
the minority of some person who shall be 
io existence at the expiration of that 
period. ’ “Minority is defined in 8. 3 as the 
status of a "person who shall not have 
completed the age of eighteen years.’ 
The present disposition therefore offends, 
against the seotion, unless, as held by the 
learned trial judge, the effeot of the IndiaD 
Majority Aot has been to alter the age o) 
minority referied to in the seotion and 
mike it twenty-one years. Now all that 
the Indian Majority Aot does is to pro¬ 
vide that 


“Every minor of whona person or property or 
both a guardian, other than a guardian lor a suit 
within the meaning of Chapter XXXI of the Code 
of Civil Procedure has been or shall be appointed 
or declared by any oourt of justice before the 
minor has attained the age of eighteen years, and 
ev.»ry minor of whose property the superinten¬ 
dence has beea or shall be assumed by any Court 
of Wards before the minor has attained that ago, 
shall notwithstanding anything oontained in the 
Indian Succession Aot (Ho 10 ol I860) or in any 
other enactment bo deemed to have attained bis 
majority when he shall have oompleted the age 
of twecty-one years and not before " 


Now giving the (ullesb effeot lo this 
seotion and even reading ib as modiiying 
the definitions of minor and minority in 
S. 3 of the Indian Suooession Aot, I oau 
see lo suffioienc grounds for holding that 
the construction of S. 101 is affected there 
by. S. 101 invalidates any disposition by 
whloh the vesbing ’* may be delayed ” be¬ 
yond the lifetime of a person living ab the 
testator’s death and the minoriby of some 
poison who shall be in exlstenoe ab the ca¬ 
pitation of that period. Now even under 
the modified definition of minority, the 
vesting now in question will be delayed, 
unless every one of the minors in whose 
favour the disposition is made has a guar¬ 
dian appointed or has his property taken 
under the management ol the Court of 
Wards before he attains the age of eigh¬ 
teen. At the time ol the testator’s death 
It was of oourse possible that suoh an event 
might happen, but it was possible not to 
say probable that it would not. In these oir- 
onmstanoes I find it impossible to say that 
the disposition is not one by which the 
vesting may be delayed " beyond the ore- 
soribed period. I am therefore unable with 

to agree with the learned 
Judge that S. 8 of the Indian Majority Aot 
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as amended must be read as re-enacting a 
fresh age of majority for S. 101 of bho 
Indian Suooesslon Ao», and as providing as 
regards Hindus generally that the vesting 
may be postponed for lives in being aod 
three years, after the minority, of the per¬ 
sons referred to. 

The result under S. 102, whioh is *n 
aooordanoe with the rule established in 
English oases oiled in Hanoook v. Watson 
(4) is that the whole disposition in favour 
of the daughters’ ohildren fails. In th. se 
oiroumstanoes it is unnecessary to consider 
at any length the further ohjeotion under 
section 111, a rather unfortunate seoticn 
whioh was enaoted to give statutory eff* ot 
to the deoision in Edwards v. Edwards 15) 
whioh was in part overruled after the pac¬ 
ing of the Indian Suooession Aofc by the 
House of Lords in O'mahonty Burdelt 
(6) and Ingram v. Soutten (7) and I may s>-y 
that I am not, as at present advised, prepa¬ 
red to aooept the oonlentijn of the appel¬ 
lants that the present disposition s': ould bo 
regarded as giving a legaoy “ if a speoified 
uncertain event shall happen" an ' as men¬ 
tioning “ no time for the ooourreroo of that 
event ” within the meaning ot too seotioo. 
The oonstruotion oontended for would avoid 
dispositions whioh are reoognised as valid 
in seotion 101, and would admittedly 
make illustration (o) to that seotion bad 
law. The present disposition *ould be 
perfectly free from objeotion in England 
and I am not satisfied tbat it is invalid in 
India exoepb by virtue of the more stringent 
provisions of S. 101 of the Indian Suooes¬ 
sion Aot or the rules of Hindu Law. 

lb only remains to deal wibb the conten¬ 
tion put forward for the first time at the 
hearing of the appeal by Mr. Venkatrama 
Sastri for the respondent that the oase 
comes within S. 126 of the Indian Suooes¬ 
sion Aot whioh provides 

“ Where a testator absolutely bequeaths a 
fond, so ae to eever it from hie own eetate, but 
direota that the mode of enjoyment of it by the 
legatee ehall bo restricted eo as to eeeure a speci¬ 
fied benefit for the legatee, if that benefit oannot 
be obtained for the legatee, the fand belongs to 
him as if the will had oontained no euoh direc¬ 
tion." 

The seotion is intended bo embody what 

(4 ) (1902) a. 0 14=50 w. B. 821=86 L. T 
729=71 L J Oh. 149. , 

(6) (1852) 15 Beav. 867=61 E. B. 676=16 Jar. 
269=21 L. J. Ch 324. „ , „ 

(6) 11874) 7 H. L 388=28 W B. 861=81 L. T. 
706. 

(7) (1874) 7 H. L. 408=28 W. B. ,868*81 L. T. 
816=44 L. 3. Cb. 66. 
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is known as the rule in Lassence v. 
Tierney (l), and Mr. Venkatarama Sastri 
for the respondent and Mr. Krishnasawmi 
for tbe appellant have taken ns through all 
the oases in whioh the Court o( Chanoery 
baa applied or refused to apply the rule. 
I shall not attempt to disouss or disting¬ 
uish them, but shall respectfully follow 
what was said by Rigby, L. J. in re Han¬ 
cock (8). "I think there is to be gathered 
from the general line of authority one dear 
prinoiple bbat if a gift is absolute in tbe 
6rst instanoe, and the provisions that 
follow are a mere settlement of that gift, 
then the settlement, if it is effectual will 
have operation, reduolog what appears to 
be an absolute gifb to a life estate only. If, 
however, tbe settlement for a-.y reason 
fails, then in so far as it fails there is do 
intasbaoy, but an interest in the nature of a 
reversion to she person who is tbe objeo) 
of the provious absolute gifb." The rule U 
explained in the same way by Page Wood, 
V. C. in Rucker v. Scholefield (9) a oase 
deoided in 1862, aDd illustration (a) to 
S. 126. whioh was enaoted in 1865, express¬ 
ly deals with a gift of tbe residue to tbe 
testator's daughters with a direotion tbat 
their shares shall be settled upod them¬ 
selves respectively for life and be raid to 
tbelr obildren after their death. To briDg 
tbe oase within the rule there must be an 
absolute gift and a settlement of that 
gift on the donee, and there may be suoh a 
settlement even where there is a gift 
over on failure of issue of the donee. Thus 
in tbe oase already cited in re Hancook 
whioh was affirmed by tbe House of Lords 
in Hancock v. Watson (4) there was a gift 
ho Susan Drake and the property was 
settled on trust bo pay the income to her 
for life and after her death on trust for her 
ohildren who should attain twenty-five, 
and then upon trust for the ohildren of 
the testator’s brother Charles. It was 
held in tbab oase that there was an absolute 
gift to Susan Drake whioh upon her death 
passed to her representatives in oonsequenoe 
of the failure of the settlement to taka 
effeot. To asoertain whether there is suoh 
an absolute gift the whole Will must be 
looked at. As to this Lord Davey observed 
at page 22 

“ 01 course ai Lord Gottenham pointed out m 
Laittnce r. T« emey (1) i« the terms ol the gift are 

(8) (1901) 1 Oh. 482=84 L T. 188=70 I»- 3. 

0l ('9) U (1662) 1 H. & M. 86=71 E. B. 18=11 W. 
B. 187=9 Jor. N- B. 17=89 It 3. Ob. 48. 
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ambigaoM, yoa may seek assistance in oonstra- 
ina it—in saying whether it is an absolute gilt or 
not—hom the other parts ol the Will inolnding 
the langaage ot the eagrafted ttuata 

Applying those tests to the present case 
we find that the trustees are bo stand 
possessed of the residuary trust funds on 
Irusb to apportion them into as many equal 
parts or shares as there are daughters, and 
to pay the inoome of eaoh of suoh shares 
to his daughters respectively, and from and 
after the deoeasa of eaoh of the said daugh¬ 
ters to stand possessed of the share of the 
residuary trust funds so appropriated as 
aforesaid to suoh daughter upon trust for 
all the obildren of suoh daughter who 
shall attain the age of 21 years in equal 
shares. Then in the event of one of saoh 
daughter dying without issue there is a gift 
over of the share so appropriated to her in 
trust for the obildren of the testator's other 
daughters. 

Seeing that the residuary trust funds 
are thus bo bo apportioned into as many 
equal shares as there are daughters and 
that eaoh daughter is referred to as having 
had a share appropriated to her, I think 
the words of the Will are sufficient to 
show an intention to oonfer an absolute gift 
on eaoh of the daughters in the 
first instance followed by a settlement 
of eaoh snob daughter's share on her 
for life and after her on all her ohildren 
attaining 21, with a gift over if this last 
disposition (aih. It ha9 been said that this 
is a Hindu Will and must be oonstrued as 
such, hut so oonstruing it, I think it shows 
i olear intention to oonfer an absolute gift 
on eaoh daughter and to make a settlement 
in regard to it. It seems to me exactly the 
sort of settlement a modern Hindu would 
be inolined to make upon his daughters. 

In these oiroumstanoes effeeb mush be 
(•Ivon to the seotion wbioh has been made 
appiioable to Hindu Wills in the Presl. 
denoy towns. The result is that the plain¬ 
tiffs tako no interest in the shares of their 
mother’s sisters, and that the 3rd and 4th 
defendants would be entitled to inherit 
the share of their mother Yasodammal but 
for the oompromise they have entered ioto 
with their own brothers tho 1st and 2nd 
defendants; that the 5th defendant suo- 
oeeds to the share of his mother Bajammal; 
and that if they had appealed the 6th, 7th 
and 8lh defendants would have been entit¬ 
led to sueoeed to the share of their mothers 
Nilayalhakshi Ammal but for the oom¬ 
promise whloh has been sanctioned with 


their brothers the 1st and 2nd and 3rd 
plaintiffs. 

After the arguments bad been olosed 
and judgment reserved, an application was 
made to us on behalf of the plaintiffs to 
allow an issne to be raised as to whether 
the defendants were estopped from con¬ 
tending that their mothers e»oh took more 
than a life estate on the ground that they 
had aoeepted counsel's opinion bo that 
effeot and entered into a family arrange¬ 
ment to abide by it. Paragraphs 11 and 
12 of the plaint merely state that the 
testator's widow and daughters had bean in 
enjoyment of the estate and that after tho 
widow's death in 1910 it had been in the 
possession of the testator's only surviving 
daughter Nilayathakshi Am-nal who after 
her mother's death is allege 1 in paragraph 
12 to have reoeived and kept all the inoome 
derived from the estate as the devisee of 
the inoome of one-third of the properties 
under the will and as the heir-at-la w to 
her deceased father the ta r -tator. There is no 
allegation of any family settlement baying 
been arrived at, and paragraph 19 merely 
prays bhit the Court will construe the 
Will ol the testator and deolare bhe rights 
of the parties thereto. In these oironm- 
stances I am of opinion that there would 
be no sufficient grounds for allowing a 
fresh issue to be raised even if the affidavit 
disolosad a stronger oase than it does for 
the existenoe of snob family arrangement. 
The appeal will be dismissed and costs will 
be payable out of the estate in the same 
way as the oosbs of the suit. 

Ramesam, J;—This is an appeal 
against the judgment of Coutts Trotter, J. 
in a suit brought for the oonstruotlon of 
the will of one Ratna Mudaliar. The 
testator died at Madras in 1904 leaving 
a widow and three daughters and 
most of the properties affected are 
situate in Madras. The Will Is Exhibit A 
dated 24-4-1897, is in Eoglish and is 
printed at page l of the documents and is 
also quoted at length in the judgment of 
my Lord the Chief Justioe. It is therefore 
noneoessary to set it forth fully. The in¬ 
tentions of the testator regarding the resi¬ 
due of hi? estate after the death of his 
widow are, aparb from legal difficulties, olear 
enough, and are admitted ou all hands At 
present it is sufficient to state them 
generally as that his property should be 
divided Into three parts and eaoh share la 
*o be allotted for the benefit of a daughter 
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and on bheir attaining lbs aga of 21, of her 
children. The main question is—Whether 
fchere are any legal obstacles to the carry¬ 
ing out of his intonbions and this depends 
on various subsidiary quosbioos of law. 

Before dealing wlbh these, I will briefly 
narrate the sub c equent events up bo the 
date of suit U918). Tbe widow died in 
1910. Tbe first daughter Yasoda died in 
1907 .leaving two sons (1st and 2nd defen¬ 
dants) and two daughters (3rd and 4th 
defendants). Of bheso, the bwo daughters 
and the alder son were born before the 
testator's death. The testator’s seoond 
daughter Rajam died in 1908 leaving an 
only son (5th defendant) and no daughters. 
The 3rd daughter Neelayabak'hi died in 
1918, leaving three sons the plaintiffs and 
three daughters <6-8 defendants'. Nona of 
the ohildren of tbe 2nd and 3rd daughters 
was in existence at tbe death of the testator 
and all of them are still minors. Thus, out 
of the eleven grand ohildren of the testator 
e ; ghb of them were not in exi'benoe at his 
death. Throughout the rest of my judg¬ 
ment, I shall refer to the c e as the eight 
younger grand ohildren and to the other 
three as the three elder grand ohildren. I 
will now prooeed to deal with the various 
questions of law in their logical order as far 
as possible. 

The 6rst question is whether the rale of 
Hindu Law whioh was laid down in the 
Tagore Case (10) viz. 

“That a person capable of taking under a Will 
mast be snob a person as oould take a Rift inter - 
vivos and therefore, must either in fact or in 
contemplation o! law be in exiateooe at tb9 doath 
of the testator. 

And whioh has been always rooognisod 
as applicable to the Madras Presidency (as 
in Oana Sambandha v. Vein (11), Rama- 
sami v. Chinnan (12) and by implication in 
Sivasankara v. Soobrahmania (3) has been 
abrogated, in tbe case ol Hindu Wills 
governed by the Hindn Wills Aol (XXI of 
1870), by S. 2 of that Aot whioh, by extend¬ 
ing, to suoh Wills, Ss. 100 and 101 of the 
Indian Suooession Aot (X of 1865), seems 
(o recognise the validity of bequests to 
parsons unborn at the death of tbe testator, 
apart from bhose sections, notwithstanding 
S. 3 of tbe former Aot whioh seem? to aim 
at keeping up the disabilities of Hindu 

(10) I. A Sop. Vol. 47=9 B. L R. 877=lb W. 
r 859=2 Rutter 692=8 Bar 82 lP. 0.). 

’(11) (1899) 28 Mad. 571=37 I. A. 89=10 M. L. 
J. 29=7 Bar 671 (P. 0.) 

(12) (1001) 24 Mad. 449. 


testators. That it was so abrogated, was 
the opinion of Wilson, J. (afterwards Right 
Honourable Sir Arthur Wilson) in Alanga- 
monjori v. Sonamanee (13). Bet the 
opposite view has prevailed [vide the extra 
judicial opinion of Pontifex, J. in Cally 
Nath v. Chunda Nath (14) Alangamonjort 
v. Sonamoni (15) reversng WiPon, J’s deoi- 
sion in Alanqamonjori v. Sonamonee (13) 
Jaxram v. Kuvarbai (16) and Yethirajulu 
v. Mukund (17)]. Mr. Venkabarama Sastri, 
the learned Vakil who appeared for the 
defendants l, 2 and 5 invited us ho T 600 U • 
slder the point, having regard to the doubts 
expressed by Moore, J. in Yethirajulu v. 
Mukund (17) and tbe remarks of Subra- 
mania Aivar, J. in Svbbareddi v. Dorai- 
sami (18) and to adopt the view of Wilson, 
J If one of my slight judicial experience 
may venture to expre c s an opinion differing 
from bhat of that eminent Judge whose 
great authority Is entitled to tbe utmost 
deferenoe and weight, I am Inollned to 
follow the above deoisions. The gist of his 
oritioism, at page 163, of tho other view, 
is that S?. 99, 100 and 101 of the Succes¬ 
sion Aot remain inoperative. 

Ac to this I may observe (1) so far as 
seotion 101 is oonoerned, to bold that the 
rule In tbe Tagore oase has not been affeo- 
ted by the Hindu Wills Aot does not neoes- 
sarily amount to’making S 101 inapplicable 
to a Hindu Will as was supposed by Wilson, 
J. Case c of bequests to a olass may well 
be oonoeived in whioh, while the bequest 
to some members of the olass is void on the 
ground that they w6re Dot in (xistenoa at 
the testator's death, the beqnost to the 
whole olass including those in cxistenoe at 
the testator's death is void under 8. 101 of 
the Indian Succession Aot. Suoh a oase 
aotually coourrpd in Sivasankara Pillai v. 
Subramania Pillai (3) where at page 521, 
Sir V. Bbachyam Aiyangar's argument that 
S. 101 does not applv was negatived and 
bheir Lordships White, C. J. end 
Sankaran Nair, T. aofcua'ly applied Ss. 101 
and 102 to a Hindu Will and held 
the whole disposition in favour of the 
grandsons void, though it was clear that 
the disposition was also void under the 
Hindu Law rule ?o far as such of the 

(13) (1881) 8 0*1 157 = 9 0 I*. R. 121. 

(14| (V<R2) 8 ObI. 378=10 0 L. R. 207. 

(15! (1882) 8 Oal 687=10 0. L. B. 459. 

(16) (1886) 9 Bom. 491. 

(17) (1905) 28 Mad. 968=16 M.B. J. 299. 

(18) (1900) 16iM. L. J. 491. 
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testator's grandsons who ware unborn at bis 
death were oonoerned. This oase in 8iva- 
sankara Pillai v. Subramania Pillat (3) 
was affirmed by their Lordships of the 
Privy Counoil in Subramania Ptllai v. 
Aluruguam Pillai (19). Liter on, it will 
be seen that this oase itself affords another 
illustration of the suooessive application of 
the Hindu Law rule and Ss. 101 aDd 102 
of the Indian Suaoession Aot. 

(2) It need not be assumed that the 
Hindu Law rule will exist for all time. As 
a matter of faot we now know that Madras 
Aot I of 1914 apart from the question of 
ultra tires considered infra (for the Madras 
Presldenoy) and India Aot XV of 1916 (for 
the rest of tlndia) has done away with the 
rule in the Tagore oase and there is free 
soope for the application of Ss. 99, 100 
and 101 of the Suooession Aot and they 


But this faot does not preolude the appel* 
lanb from raising it before us. The argu¬ 
ment before us seeks to make the Aot 
ultra vires, only so far as the Presidenoy 
Town of Madras is concerned, and may 
be stated as follows. The Government of 
India Aot 39 and 40 George III, C. 70, 
S. 2 authorises the establishment at Madras 
by "Royal Charter of a Supreme Court hav¬ 
ing Jurisdiction over the Presidenoy Town 
of Madras. The Charter was issued on 
26th Deoember 1800. In Cl. 22 of the said 
Charter, there is a direction that all matters 
of inheritance and succession shall be 
determined, where the parties are gentoos 
(an arohaio term for Hindus) by the laws 
and usages of gentoos. The High Court of 
Madras was constituted by Letters Patent 
issued under the authority oonferred by 24 
and 25 Viot. Ch. 104, S. 1 and under S. 8 


need not remain inoperative any more in 
the oase el 'Hindu Wills. I may mention 
that, although Lord Moulton seems to leave 
the point open in Banimoni Dasi v. Badha 
Prasad Mulliok (2) Lord Maonaughten re¬ 
fers, in Bhagabathi v. Kali Ohurn (20) to 
‘ the well-known dootrine of Hindu Law 
that a gift to an objeot not in existenoe is 
absolutely void". The aase was from 
Bengal (where the Hindu Wills Aot applies) 
and went on throughout on the footing 
that the gift to the sister's sons (hern after 
the testator’s death) was void. There is 
also the anomaly that a Hindu Will relat- 
jng to properties outside the Presidenoy 
Town is governed by the Hindu Law rule 
or not aooording as he died in Madras .or 

not, if the respondent’s oontention Is ao- 
oepted. 

I now pass on to the question whether 
Madras Aot I of 19 i4 (oommonly oalled 
Mr Seshag ri Alyar’s Aot) which purports 
to get rid of the Hindu Law rule relating to 
unborn persons, in the Madras Presidency 
is ultra mresoi the local legislature. The 

° lha ar g Q “ Qn ' N legislation 
of thisi oharaober is not "for the (peace and 

good Government" as required, iby Ss 42 
2 « V|ot. Oh. 67 has been on,y 
formaHy rais^ here and was net elaborate- 

LraSw F °T r lha r ®3SOns givdn by the 
Z ^ - Bab a seoond ground 

mi ii dr6SEed 1,8,010 03 whioh was, 

theraf« fl i d ° re l *? I * arned bridge who bad. 
MgMoro no opportunity 0 f oo nsi a 0rinB 

IS) (llm ea o 488=31 1.0. 989 (P.0). 

W (P. G ) 0b1 " M8=10 1 0- 8*1=48 I- A 
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of bbe same Aab the Supreme Court was 
abolished. Under S. 9 the High Court 
was vested with the jurisdiction of the 
abolished Court. Under S. 11 the provi¬ 
sions of the Charter of the Supreme Court 
beoame applicable to the High Court and 
to the Judges thereof subject to the legis¬ 
lative powers in relation to the matters 
aforesaid of the Governor-General of India 
in Council’. Thus the looal legislature has 
no power to modify the provisions of the 
Charter. The same result is obtained by 
Ss. 22 and 42 of 24 and 25 Vio. Oh. 67 
(The Indian Counoils Aot 1861) which de¬ 
fine respectively the powers of the Gover¬ 
nor-General in Counoll and of the Gover¬ 
nor of Madras in Counoll. The proviso to 
S. 42 says that the Governor in Counoil 
shall not have the power of making any 
laws or regulations whioh shall in any way 
affeob any of the provisions of the Aot of or 
any other Aot of Parliament in foroe or’ 
hereafter to be in foroe in such Presidenoy. 
The enaotment by the looal legislature of 
Madras Aot I of 1914 would be to affeot, so 
far as the Presidenoy Town of Madras is 
oonoerned, 8.11 of the High Courts Aot (24 
and 25 Viot. Ch. 67). The learned vakil 
for the respondent attempted to meet this 

argument in three ways. 

nu (a ]^ n . aer 8 ’ 42 of kha 24 and 25 Vio. 
Oh. 67 taken with S. 5 of the amending Aot 

55 and 56 Vio. Oh. 14 the local legislature 
may repealer amend any law made by the 
Governor-General in Counoll, bo far as it 
affects this Presidenoy and Madras Aot l of 
1914 only amends Hindu 'Wills An! yyt 
O f 1870. The reply » 0 £3 
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does not amend Aok XXI of 1870; but, 
whether ik does so or nok ik oerfcainly 
affeoks S. 11 of kbe High Conrks Aob. 

(6) Under 8. 43, olanse 5 of kbe Indian 
CounoHs Aofc kba Looal Legislature may, 
with bhe sanokion of khe Governor- 
General make laws affeoklng kbe religion 
or religious righks and usage of any o’ass 
of Her Majesty's subjeoks in India and kbe 
law of Suooession is, to Hindus, a religious 
makker and this is kbe reason for kbe polioy 
underlying olause 22 of khe Charker and 
similar legislakion in 21 George III, olause 
70, S. 17 (for kbe Supreme Courk of Fort 
William) and 37 George III, olause 142, 
S. 13 (for khe Recorder's Courk of Madras); 
He relies on Ilberb's Governmenk of India 
page 354. The reply to this is tbab it is 
doubtful whether legislation of this obarao- 
ter falls under olause 5 of S. 43. But 
assuming that it does fall, S. 43, whioh is 
a permissive provision oannok override 
S. 42. The S. 108 of Sir 0. Uberk’s Digest 
In his " Government of India " whioh has 
sinoe become S. 112 of kbe consolidating 
Aok 5 and 6 George V. Cb. 61, is against 
this oontenkion. 

(o) 'The laws and usages of the Gentoos' 
In Olause 22 of khe Charter moans Hindu 
Law as ik exists at any time and as modifi¬ 
ed by even khe looal legislature. But this 
assumes that the looal legislature oan 
affeok the olause in khe Charker and thus 
affeok S. 11 of khe Aok of Parliament. The 
fallaoy of this argument is patent and it 
has nok been even seriously pressed. 

Thus I hold that Madras Aok I of 1914 
Is ultra vires 'of the looal legislature in so 
far as the Presidenoy Town is oonoerned. 
The result is that khe bequest over to khe 
eight younger grandohildren of bhe testator 
fails. The bequesk bo khe three elder grand 
children however, remains unaBeobed. 

The next contention raised by Mr. 
Krishnaswaml Aiyar, bhe learned vakil for 
the appellant who argued this portion of 
the oase relates lo the construction of S. 2 
of Mr. Seshagiri Aiyar’s Aob. He oontends 
that bhe Aok ought nok to be cons»rued so 
as to apply retrospectively to wills made 
before the Aok, even for the parpose of 
validating dispositions in suoh wills that 
may beoonae vested after the aot. In the 
view I have taken that Mr. Seshagiri 
Aiyar's Aot is ultra vires of the looal 
Legislature in so far as the Presidenoy 
Town of Madras is oonoerned, it is unneoes- 
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sary to consider bhis question which may 
nok be of mnoh importance hereafter. 

The next grounds (urged by khe learned 
Advooate-General), aifcaoklng bhe bequests 
over to khe grand ohildren are two in 
number and are based on, 

(1) Ss. 101 and 102 of the Indian Suo¬ 
oession Aob and, 

(2) S. Ill of the Indian Suooession Aot. 

1 . I will first take up bhe oontenkion 

based on seobions 101 and 102 of kbe 
Suooession Aot. Seotion 101 enaots what 
is generally known as khe rule againsb per¬ 
petuity and 8. 102 enaots for India bhe 
rule in Leake v. Robinson, (2L). It is oon- 
oeded on all bands that the words 'may 
be delayed’ in khe seotion refer to possibi¬ 
lity and nok to the aobual events that may 
happen. (See 31 Mad., 517 at p. 621). 
The difiereno9 between the rival conten¬ 
tions of the parties burns on bhe construc¬ 
tion of the word 'minority' whioh has been 
defined in bhe Suooession Aob to mean bhe 
status of a person who shall nob hav6 com¬ 
pleted the age of eighteen years (8. 3). 
Under S. 6 of the Hindu Wills Aok this 
definition oonkrols the meaning of bhe 
term 'minority' in S. 101 even when the 
seotion is applied to Hindu Wills. 

But it is oonkended for bhe respondent 
tbab, as the Indian Majority Aob (IX of 
1875) 8. 3 makes it possible that oertain 
individuals may attain their majority at 
kbe age of 21 and nob at the age cf 18, the 
word "minority" in S. 101 of bhe Suooes¬ 
sion Aok should be construed as the age of 
21. Now it may be oonoeded, that, having 
regard bo the words "notwithstanding any¬ 
thing contained in bhe Indian Suooession 
Aob (No. X of 1865) or in any other enaot- 
menb" in S. 3 of Aot IX of 1875, bhat the 
words "beyond the life-bime of one or more 
persons living at bhe testator’s deoease and 
the minority of some person, eto.,” may, in 
the oase of oertain persons mean—when 
they attain bhe age of 21. But this is 
only a possibility. The faob that in oertain 
events some persons may attain majority 
ab bhe Bge of 21 Instead of at the age of 18 
oannob lead to a construction of the word 
"minority" in S. 101 of the Succession Aot 
as equivalent to the age of 21." In the 
present oase all the eight younger grand¬ 
ohildren of the testator are minors and it 
is oonoeded that in the oase of seven of 
them, neither guardians have been appoint¬ 
ed nor the Comb of Wards assumed 

(21) (1817) 3 Mei. 868=85 E. B. 979. 
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superintendence of their properties so as bo 
slier Ihe age when bhey oan attain majority 
from 18 to 21. I am of opinion that there 
is a great possibility that the vesting of 
the bequest to the eight younger grand- 
ohildren under the terms of the will 
may be delayed beyond their minority and 
that being so the bequest to them 
Is void on this ground 'also. If sOi S. 102 
of the Indian Succession Aot makes the 
bequest over, to all the eleven grand child¬ 
ren inoluding the three elder ones, void. 
Mr. Badbakrisbnayya, the learned vakil 
who appeared (or the defendants 3 and 4 
contended that S. 101 of the Succession 
Aot cannot be applied to this will so as to 
attraot the operation of S. 102 in this way, 
as the bequest of the eight younger grand 
ohildren has already been found to be void 
under the Hindu Law rule. The faot that 
Ihe bequest was found bo be void for 
another reason is not a ground for refusing 
to apply S. 101 of the Succession Aot and 
to hold that it is void also under this sec¬ 
tion. This vary argument was urged by 
Sir. V. Basbyam Iyengar in Stuosankara 
Pillai v. Subramania Pillai (3) which was 
rejeoted by the learned Judges at page 521 
as I have already mentioned in the earlier 
part of the judgment. Mr. Badbakrisbnayya 
also contended that the bequest over may 
be oonstrued to be a bequest to the three 
elder grand children only and he relied on 
the oase of Bhagabate Barmanya v. Kalt- 
eharan, (20) and on Bias v. Do Ltvtra, (22) 
oited therein. In view of Lord Maonaugh- 
ten’s remarks at page 472— 

“But however this may be, it has bees assum¬ 
ed throughout that the testator intended child tea 
bam alter his death to be inoluded in the gift 
And theli Lordships propoes to deal with the 
case on that assumption,—'’ 

I do not think the oase supports the 
contention. The conclusion in that oase 
in favour of those in existence at the testa¬ 
tor's death was reaohed'on the ground that 
the failure of the bequest over to the 
others was due only to the Hindu Law rule 
and does not attraet the application of tbs 
rule in Leake v. Robinson 121) (S. 102 of 
the SuooessioD Act). There was no suggest- 
*? n ' J® *b»t °*se, of the application of 
8 . 100 or S. 100. of the Suooession Aot. 
This contention therefore fails. I must 
therefore hold,—and I regret my having to 
differ from Ooutls Trotter, J„ on this 
point,—that the bequest over to all the 

Jt. T? aw? 79j B 121=19 J* J * P - O* 20=43 


testator's grand ohildren falls as it offends 
the rule against perpetuity. 

The next contention of the learned 
Advooate General is based on S. Ill of 
the Suooession Act. I may premise by 
saying that tne disoussion of this conten¬ 
tion is aoademlo and does not arise un¬ 
less a view of S. 101 different from 
mine ultimately prevails. As the point 
has however been iully argued I shall 
state my oonolusions on the applicabi¬ 
lity of the seotion. The seotion is based, 
as has been pointed out by their Lordships 
of the Privy Oounoil in Bhupendra 
Krishna Ghose v. Amartndra Nath 
Dey, (23) on Edwards v. Edwards (6). 
This last oase was afterwards partly over¬ 
ruled by the House of Lords in Q'Hahony 
v. BurcLctt (6) wblob was commented on by 
Lord Sbaw of Dumfermline in Chuni Lai 
Parvati Shanker v. Bai Samrath (24) "as 
one whioh emerged through a thicket of 
technical decisions to a ground of plain 
and pro-eminent good eense." But in the 
oiroumstanoas of this oase, unllko, Chunni 
Lai Parvati Shanker v. Bat Samrath (24) 
whioh was a oase arising in Surat and was 
not governed by the Hindu Wills Aot, the 
learned Advooate General is within his 
rights in asking us to abandon the "ground 
of plain and pre-eminent good senso ” and 
to apply S. Ill of the Suooession Aot. It 
is oonoeded on both sides that at least so 
far as the eight younger grand-ohildren are 
concerned, the attaining of the age of 21, 
Is a specified unoertatn event within the 
meaning of this seotion. The dispute 
oentred round the meaning of the phrase 
"the period when the fund bequeathed is 
payable or distributable." Now it will be 
noticed that In eaoh of the wills in the 
five illustrations to the seotion all of whioh 
are based on the rules stated by Bomilly, 
M. R. in Edwards v. Edwards (6) the last 
legacy Is of an alternative ohaiaater sub¬ 
stituting in oertain events, a different 
legatee in the plaoe of the legatee in the 
Immediately preoeding bequest). With re¬ 
ference to this faot the learned vakil for 
the respondent oontended that the seotion 
must be limited to legaoies which may be 
termed substitutional. He also relied on 
the remarks of Bomilly, M. R. in Edward* 
v. Edwards (5), where he says 


(P.a.)! 19l0) 48 G * U 1821=811>a 892=848 I, A. : 
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“The principle whioh regulates sooh cases is to 
be found in the often expressed deoisioos of the 
Court to avoid a contention so inoonvenient as one 
whioh must suspend the absolute vesting cf the 
subject of the gift during the whole life of the 
legatee or devisee, eto.,'* 


on the remarks of Lord Selboroe in 
O' llahony v. Burdett (8), where the noble 
Lord says 

“it ia manifest that when a testator aa in 
Qolland v..Leonard (»6), has direoted payment or 
distribution to be made at a certain time so that 
a truBt intended by him to oontinas until that 
tima shall then oome to an eud and has 
prooeeded to substitute other devisees or legatees 
through the medium of the samo trustees eto 

and on the language of the same noble 
Lord in Inqram v. Sutten (7), where he 
refers to "alternative divesting olanses." 
He also oontends that in ease the cotton 
is applicable, "The period whon the fund 
bequeathed is payable or distributable" is, 
for eaoh daughter's l/3rd either when the 
eldesb’or the youngest grandohild attains 
the age of 21 {Vide Lindley, L. J. iu Hal¬ 
ford v. Holford (26), or if the fund is to 
be taken dietributively, for eaoh grand- 
ohlld's fraotion, when he or she attains bhe 
age of 21. In support of this be relies on 
Illustration (o) to S. 101 of the Aot. The 
appellant on the other hand, objeots to the 
relorenoe to the English Cases for throw¬ 
ing light on the seotion. He relies on 
Lord Maonaughteu’s remarks in Horendra- 
nath Sircar v. Kamalahasini (27) relying 
on Bonk of England v. Vaqliano (28). He 
oontends that the period of distribution is, 
in the oase of eaoh' daughter's l/3rd, her 
death. The oase of Manohar v. Kasis- 
tar (29) Is like the oase in illustration (c) 
to S. Ill and does not help him. 


Now 1 am willing bo adopt the mode of 
oonstruotlon oontended for by the appellant 
but 1 oome to the oonolusion sought for by 
the respondent. The period of payment 
in the seotion is In my opinion the’-period 
when the last payment (whioh is net of an 
alternative oharaoter) Is directed in the 
will. Before the appellant oan say that 
the daughter’s death is the period of 
payment or distribution contemplated in 
the seotion, be must point out a direction 
in the "Will to pay, on the daughter’s 
death. There is none suoh in this Will, 


(26) (1818) 1 Bwans 161=88 E B. 889. 

(261 (1894) B Ch. 80=68 L. J Oh. 687=42 W 

R 

(27) (1896) 38 Oal- 688=28 I. A.,18=6 Bar. 667 

(P (2°8) (1891) A. 0 107=66 J. P. 676=89 W. B. 
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as there is in illustrations (a) and (6) 
to the seotioD, where there is a bequest to 
B on the death of A. I may point cut 
that this oonstruobion of S. Ill leads to 
(1) in the oase of substitutional legaoias, 
as in the illustrations to the seobions 
the results arrived at in Edwards v. 
Edwards (5)—results Intended by the 
Legislature, however undesirable they may 
be and (2) in oases where there are no 
substitutional legaoies—to a reading whioh 
is somewhat bautologioal bub whioh, on 
that ground is not absurd but on the 
other hand, leads us to the ground of pre¬ 
eminent good sense. My eonolusion is 
supported by the illustration (c) bo S. 101 
where the 'time for the division of bhe fund' 
is said to arrive at bhe latest at the expira¬ 
tion of 18 years from the death of B. I 
may add that that bhe period of payment 
or distribution may be the time when a 
person atbains a oertain age, is also showD 
by illustration (o) to S. Ill and Manohari 
v. Kasiswar. (29). 

Even assuming that S. Ill should be 
ooustrued in the way desired by the appel¬ 
lant, 1 am not satisfied that, so far as the 
three elder grandohildren are oonoerned, 
the time of their attaining the age of 21, 
oan be said to be a specified unoerbain 
event within the meaning of bhe seotion. 
The uncertainty or oeriainty of an event, 
as oontemplated by the seotion is with re- 
ferenoe.to the time of Its happening and not 
with referenoe to the question whether it 
will happen at all. As Bomilly, M.B. points 
out in Edwards v. Edwards (5), death is 
the most oertain of all things and oan only 
be made oonbingenb by referenoe to Its 
taking plaoe before a partioular period. 
That the uncertainty is wibh referenoe to 
time is shown by the words " and no 
time is mentioned in the will for the oo- 
ourrenoe of that event.” It may be one is 
nnoertain, how long the three elder grand¬ 
ohildren will live but if they live long en¬ 
ough, the time when eaoh of them attains 
the age of 21 , was known with absolute oer- 
tainty at the date of the testator’s death. 
The idea of mentioning a time for the 
ooourrenoe of an event, when one knows 
with absolate oeriainty the time of its 
happening, provided it happens at>all, is in- 
oongruous. On this ground, 1 hold that, on 
any oonstruotion, S. Ill oannot affeot the 
legacies to the three elder grandohildren. 


(29) (1868) 8 0. W. N. 478. 
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The las* contention to be noted in Ibe 
otsa was raisad by the respondent and was 
based on S. 126 of the Snooession Act. 
This saotion and the next S. (127) whioh 
may be desoribed as supplementing it to¬ 
gether enaot in India, what Is oalled the 
rule In Louenee v. Tierney (1), the former 
seetlon laying down wbat may be oalled 
the positive branob of it ■ and the latter 
seotion the negative branoh. Baoh side 
diligently oolleoted all the English oases 
in whioh a eonelusion similar to the one 
sought was reaohed and relied on them in 
support of the present contention. 
Thus the respondent relied on Whittel 
v. Dudin (30), Hulme v.’Hulme (31), Bing 
v. Hardwick (32), Qerard v. Butter (33), Kel- 
left v. Kellett (34), Davies v. Meroeron (35), 
Cooke v. Cooke (86), Hancoak v. Watson (8), 
affirmed by the House of Lords in (1902) 
A. 0., 14 Booper v. Williams (37), Fair v. 
Convell (38), Hunter v. Bush (39), Horyo- 
teph v. Moryoseph (40), Administrator 
Oeneral oj Bengal v. Apcar (41), Halt- 
burton v. Administrator Oeneral of Ben¬ 
gal (42). The appellant relied on the 
following oases, Lasstnee v. Tierney (1), 
Soavin v. Watson (43), Kay v. Winder (44), 
Whitehead v. Berms«(46), Bucker v. Sohol- 
fold (46), Savage v. Tytrs (47), Harris v. 
Newton (48), Richards Be: Williams v. 
Qorvin (49), In re-Houghton (50) and also 
on Jarman Wills pp. 1183—4 and 1459. 

I think the decisions in most of the 
above oases are oonsisient but there is a 

(M) (1810) 2 J. & n. 219=87 E. B. 694. 

( 81 ) (1889) 9 Bin. 644 

(82) (1840) 2 Beav. 862=4 Ju*. 242. 

(88) (1063) 20 Boat. 6 164. 

181) (1881) I H. t,. 280. 

(85) (1076) 4 Oh. D. 102=86 L. T. 701 

(86) (1080) 88 Oh. D. 202=86 W. B. 756=69 L. 

T. 608. 

j 5jjj (1M0) 1 Ok- 829=79 L. J. Oh. 286=61 B. 

T 2BA <W16) 10h “ 867=84 h ‘ J - 0h ' 601=1 18 L. 

J m <1918) 8 ° h 68=87 L 0h - 488=62 8 

(40) (1920) a Oh. 88=09 L J. Oh. 876=84 S 

*• 

(41) (1870) 8 Oal. 568. 

(42) (1894) 21 Oal. 488. 

(48) (1847) 10 Beat. 200=16 L. J. Ch. 404 . 

JJJJ l, 1 ®*®) J® Be*’- 610=60 B. R. 1194. 

J?. 668 > a2 L J 0h. 1020=1 W. R. 406. 

1 Hl 4 M - 88=83 L- J. Oh. 46=71 
Jut. N. B. 17=11 W. R. 187. 

w! a 8 ( 17 . n> 7 0h ' *• 866=41 L - *• 0a - 916=20 

HT 8, 178 8 ' 77) 48 L ’ J ‘ ° h - 868=26 W. R. 228=86 
, (49) (1884) 60 L T. 22. 

(50) (1884) 68 L. J. Oh. 1018=60 L. X. 628. 


oonfliot in some of the diota very often only 
apparent. Instead of attempting the futile 
task of reoouoiling all the observations and 
reasonings in the above oases I shall oon- 
bent myself with a few observations. 
(When I say the rule I mean the poslbiva 
branch of the rule). 

(a) Where there is a disbinot positive gift 
of an absolute estate In favour of the prior 
devisee in terms and the inbention is 
express, the rule oerbainly applies. 

(5) Where the will in terms gives olearly 
a life estate only, it does not apply e. g. 
Scwin v. Watson (43). 

(o) The difficulty arises only where the 
words of bequest in favour of the prior 
devisee are ambiguous and are apparently 
oonsistent with either an absolute estate 
or a life estate, but have to be oonstrued 
as conferring the life estate with reference 
to the settlements that follow if and when 
they are valid [Per Lord Cotter.ham in 
Lasstnee v. Tierney (1)]. In suoh a oase 
if the words of bequest can be oonstrued 
apart from the settlements that follow, as 
conferring an absolute estate and the latter 
olauses relating to the settlement are used, 
to out down that absolute estate into a life 
estate for the purpose of giving effeot to 
them, than the rule applies (See per Bigby, 
L. J. in (1901 1 Oh. D. p. 491, at page 
498). In all suoh oases other oiroum* 
stanoes in the will are taken hold of as a 
guide e. g. 

(1) The (aot that the prior devisee shall 
have the income only for his lift) does not 
prevent the application of the rule. Lord 
Davey in Hancock v. Watson (4)]. 

(2) The faot that there is a oonmeoted 
series of settlements following the first 
devisee may be a ground for not applying 
the rule (Page-Wood 7. 0., in Buckcr y 
8ohole field (46). But I should think that 
where there are plain words conferring an 
absolute estate earlier, as was oonoeded by 
Pagewood, V. 0., in that case at page 41 
where he says If these words stood 

10 ™st the 

absolute estate In the five daughters", the 
series of settlements ought not to matter 
for they only out down " the absolute 
estate (to use the phrase of Bigby, L, J., in 
Hancock v. Watson (4) and Malins 7. 0„ in 
Davies v. Meroeron (35). 

Tha mera ,tDl1 *hat *here Is a gift 

okhor th<* a ohild of 
toe firs! devisee does not prevent the an 
plioatlon of tho rule (Hancock v, jftj. 
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ion (4) where Charles was unoonneobed 
wibh Susan.) 

(4) Where bhe gifbs over exhausb all 
possible oontingenoies that may famish a 
reason for nob applying bhe rule (per Lord 
Cottenham in Lassence v. Tierney (l) and 
if bhey do nob, bhe rule may bo applied 
(Kellelt v. Kellett (34) per Lord Cairns). 
In bhe presenb oase ib is admibbed bhab no 
provision ie made in bhe will for bhe oon- 
bingenoy when bhe daughber'e ohildren do 
nob reaoh bhe age of 21 . 

(5) Though bhe faob bhab bhe medium of 
brusb was employed by bhe besbator, was 
used as a reason for nob applying bhe rule 
{In re-Houghton (50) ib is now sebbled bhab 
bhe faob does nob mabber (sea Hunter v. 
Bush (39) per Younger, J.). 

( 6 ) The inbenbion bo sever oomplebely 
from bhe besbator's esbabe is an imporbanb 
reason for applying bhe rule (see Sarganb, 
J. in Fair v. Convell (38) and Lord Davey 
in Hancock v. Watson (4). The language 
of S. 126 of bhe aob as oonbrasbed wibh 
S. 125 is signi 6 oanb in bbls oonneobion. 

(7) I oonoede there musb be some dis¬ 
positive words in favour of bhe prior devisee. 
The words in Bing v. Hardwick (32) are 
"make a division between all and ovary of 
my four ohildren." I bhink bhe word "ap¬ 
portion" in bha presenb will is a sbronger 
word than "make a division" even though 
nob followed by bhe words "bebween or bo 
my daughter'’ as "apportion" involves bhe 
idea of allobting a porbion bo oerbain per¬ 
sons. 

8 . The faob bbab bhe share allotted bo 
bhe prior devisee is referred bo in bhe later 
settlement as his or her share is also a good 
ground for applying bhe rule, Bing v. Hard¬ 
wick (32). In bhe presenb oase bhe one- 
third apportioned bo bhe daughter was 
referred bo lower down in three plaoes as 
bhe share appropriated bo bhe daughter. 
Pagewood, V. 0. oonoedes in Bucker v. 
Scholfald (46), bhab this word " approprl 
ate" confers an absolute esbabe. 

9. An express statement bhab the subject 
mabber should, on failure of bhe bequest 
over, oome baok bo bhe residue of bhe test¬ 
ator's esbabe is a reason for nob applying 
bhe rule per Lord Hatherly in Savage v. 
Tyres (47); bub if bhe provision is meaning¬ 
less ib can be disregarded and the rule 
ougbb bo be applied [Booper v. Willi • 
tuna (37) per Joyce. J). 
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10. In Harris v, Newton (48) (adeoision 
of Malins, V. C.) there was no gift bo bhe 
daughter in oase she was nob married. 

11. In Whitehead v. Bennet (45) deolded 
by Kinderly, V. C.) though there was an 
Investment lor the bene 6 t of bhe daugh¬ 
ter the estate of bhe daughter has neoes- 
sarily bo be con trued as a life estate as bhe 
gift over to the daughter's ohildren as to 
a moiety was valid and only that bo bhe 
grandohildren failed for remoteness. The 
same remarks apply bo Williams v. Gorvin 
(49) (Pearson. J. explained by Romer, J. in 
Kay v. Dewhirst (61) and Kay v. Winden 
(44). 

12. The whole provisions of the will 
may, be taken together [per Lord Cobban- 
bam in Lassence v. Tierney (1) and Lord 
Davy in Hancock v. Watson (4)]. Applying 
those tests, 1 am unable to distinguish this 
oase from Hancock v. Watson (8). 

The appellant finally contended bhab this 
is a Hindu’s will and that ho oould nob 
have intended bo give an absolute estate 
to bhe daughters and he relied on Mahom- 
mad Shamsul Huda v. Shevak Ban (52) 
Badha Prasad Mallick v. Bant Mani 
Dasti (53) and Narasimma v. Parthasara- 
thy (54). Aparb from the faob that the 
notions of Hindus wibh respeob to estates 
bo be oonferred on Hindu females especial¬ 
ly daughters, have undergone oonsiderable 
ohange in this Presidency during the lasb 
40 years and this court has in several 
oases, oonstrued gifbs to females simply as 
absolute esbabes, I think that, in this parti¬ 
cular will there are enough indications in 
bhe testator's mind that bhe daughters in 
the first instanoe or daughter's daughters 
(if the gifbs over are valid) should be given 
absolute estates. The daughter’s daugh¬ 
ters and bhe daughter's sons are treated 
alike and all are referred to generally as 
daughter’s ohildren (see 31 Mad. 179). 
The faob that bhe testator gives to daugh¬ 
ter's ohildren (not sons only,) per stirpes 
(not per capita) also shows this. The resulb 
will be that eaoh daughter’s one-third 
passed to her heirs—bhab is, in the oase of 
bhe lsb and 3rd daughters of testator to 
their daughters who get bhe limited esbabe 


(Bl) (1898) 1 Oh. 96=67 L. J. Oh. 151=46 W. 
B. 168=79 L. T. 679. 

(69) (1874} 2 I. A. 7=14 B. L. B. 226=22 W. 
B. 409=8 Bather 48=8 Bar. 406 (P.O.). 

(68) i (1908) 86 Oal. 896=86 1. A. 118=8 0. U 
J 48 (P0 ) 

‘ (64) (1914) 87 Mad. 199=23 I. C. 166=411. A* 
61 (P.O.). 
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of a Hindu female in inherited properly and 
in Ihe case of the 2 nd daughter lo her son 
61b defendant absolutely. Bui it may be 
observed that so far as "Yasoda’s 1 ‘one- 
lbird, is oonoarned, the sons and daughters 
have entered into a compromise and we 
sanctioned the compromise. A similar 
arrangement has also been made with res- 
peot to the third daughter’s share between 
her sods (plaintiffs) and her daughters ( 6 th 
to 8 lh defendants) and we have sanctioned 
this compromise also. In faot the main 
objeot of this litigation is to out down the 
6 th defendant’s one-third share to one 
sixth which is all that he will get if appel¬ 
lant’s contention suooeeds as daughter’s 
sons take by inheritance per capita and 
not per s tirpes. 

I agree with the learned Chief Justice 
that the application made by the Advocate 
General after the dose of the case for 
sending this baok for enquiry on the ground 
that the daughters having taken legal opi¬ 
nion enjoyed only life estates by mutual 
agreement is an after thought and ought 
not to be allowed. 

The appeal will be dismissed. I agree 
with the order as to oosts in the judgment 
of my Lord the Chief Justice. 

Appeal dismiued. 
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ODGBhS, J. 

Mokidin Sahib —Dafendant-Pelitionei 

v. 

Bata as team* Ohetti— Plaintiff-Respon 
dent. 

Civil Revision Petition No. 82 of 192( 
deoiaed on 14lh February 1921, from th 

lShTh Soulh Aroot, date 

10 th February 1919, in 0 . M . A . No 6 Q 

ArbiSLS' ?*2* 8 ^t iuU > Pa rai. 15 and 16- 

^formation privately bi 

Where an arbitrator oommaoioatiifl him 

£“<«» »to,a pri.at.l 7 to SKSL ‘ IVSg 

i? *£• * he P* rt!ei «*nd tb*y had oppor 

taatty °! durtta* the infonnatloa or of ooSS 

ATSSr* 

aSUfft.rK&’in.fir.s 

v. Viivanadha Souri— for Petitioner.- 
Vto&*nl,** aragha " i Aiyar - tox Bos- 


Judgment:—The question here is 
whether the Court should interfere in 
revision to set aside a deoree passed in 
aooordanoe with an award, on the ground 
that the arbitration was vitiated by materi¬ 
al irregularity in that one of the arbitra¬ 
tors used knowledge obtained privately in 
ooming to his deolsion as an arbitrator. 
Qhulami Khan v. Muhammad Hassan (1) 
is authority for saying that in the oase of 
an award revision would be more objection¬ 
able than an appeal. It is therefore the 
rule that the court prooeeds very varily in 
allowing revision in awards. Two oases 
were referred to by bhe vakil for the peti¬ 
tioner-one, Kanhaiya Lai v. Khairati (2) 
where an arbitrator made private enquiries 
from a person unknown behind the baok 
of one of bhe parties the plaintiff in the 
suit. It is there laid down than an arbitra¬ 
tor must aome to his deolsion on evidence 
taken before both parties or after having 
given both parties an opportunity of being 
present at the enquiry and that making of 
private enquiriesjvitiabed the award. The 
other oase in Daya Kishen v. Dharam Das 
(3) where bhe arbitrator made private and 
seorel enquiries the result of whioh was 
not reoorded by him. It was held that it 
was legal mlsoonduot to make private en¬ 
quiries and make his award on information 
whioh he had privately obtained and whioh 
the parties had not got opportunities of 
oheoking. 

In this oase the evidenoe is thab one of 
the panohayatdars used to have dealings 
with bhe defendant. He went to bis 
shop and nobioed a difference in the ac¬ 
count of defendant with the plaintiff from 
the aooounbs before the panohayal. The 
panohayatdar (Annusami Ohetbl) oom- 
munioated his knowledge to the other 
panohayatdars, both parties, were present 
and the panohayal agreed with the opinion 
whioh be plaoed before them. The defen¬ 
dant aotually admitted that some of the 
entries against plainbifT were false and 
fraudulent as suspected by Annuswami 

* h9 .°! hsr panohayatdars 
examined the aooounts for themselves and 
there is no reason for thinking that they 

thereo°n ^ lnde P«ndent judgment 

The information of Annuswami Ohetti, 
may have been in the first instanoe private.! 

(») (1907) 1 0,305. 

\ D UW7) 4A,UJ, 159=190? A. W. : SL 75., 
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ly obtained bat it was oommuDicabed to 
she other panohayatdars in the presence of 
She parties and they bad opportunity of 
oheokmg the information or of contradict¬ 
ing it. So far from this the defendant 
actually admitted the information was 
eorreot. This oase dearly does cot fall 
within the principles laid down in the 
authorities oited and the Civil Bevision 
Petition must be diemissed with oosts. 

Petition dismissed. 


A. I. R. 1921 Madras 271 (1). 
Sadabiva Aiyab and Napieb, JJ. 

Pulpati Eanmayya— Petitioner-Creditor- 
Appellant. 

v. 

Bavuri Bamayya and another —Debtors- 
Bespondents. 

Appeal No. 240 of 1920, deoided on 24th 
January 1921, from the order of the 
Dlsb. J., Guntur, dated 23rd July 1920, in 
I. P. No. 1 of 1920. 

Provincial Insolvency Act (1920), S. 78— Appli¬ 
cation by creditor for adjudication under Actof 1907 
pending disposal when new Act came in to force— 
S 78 does not apply. 

An application by a oroditor to adjudicate the 
debtor an insolvent made statedly under tbe Aet 
of 1907 whioh oould be made only under that Aot 
on its date, oannot bo considered to be an applica¬ 
tion under the new Aot of 1990, merely because 
it was pending disposal when the new Aot oame 
Into foroe. Nor oan the discretion given to the 
Court by the Legislature statedly in respeot ol 
applications under the New Act be extended to 
aDPlioatione made under the old Aot. 

[P. 272, 0. 2.] 

C. Sambasiva Bau— for Appellant. 

B. Satyanamyana —for Bespondents. 

Judgment 1 That right to apply to 
the Court (given by the Provincial Insol¬ 
vency Aob, III of 1907 to the creditor) to 
adjudioate the debtor as an insolvent was 
not exerolsed within the period of three 
months (from the date of the commission 
of the aob of Insolvency) allowed under 
that Aot. Tbe applloabion under that Aot 
was made after tbe expiry of that period 
and was properly dismissed a3 bhe applicant 
had no right to make tbe application under 
that Aot at tbe time he made it in the 
proper Court. It is argued that as the 
application was pending when the new 
Aot V of 1920 oame into foroe and as that 
Aot oontalns a provision (S. 78) giving a 
discretion to tbe Court to allow an exten¬ 
sion of the period prescribed for making 


applications under the Aot, and to exouse 
the delay In presentation, the District 
Judge ought to have exeroised that discre¬ 
tion in favour of bhe appellant (Petitioner) 
and aooepted his application as a valid one. 

It is difficult to follow the argument. 
An application made stabedly under tbe 
Aot of 1907 whioh oould be made only 
under that Aot on its date (the date of the 
application) oannot be considered to be an 
application under the new Aot of 1920, 
merely beoause it was pending disposal 
when the new Aot oame Into foroe. The 
discretion given to the court by the 
Legislature statedly in respeot of applioa 
tions under the New Act oannot again be 
extended to applications made under the 
old Aot. The provisions of S. 6 olauses 
(b) and (o) of the General Clauses Aot, X 
of 1897, are also against the appellant's 
contention. The oase in Jogodanund Singh 
v. Amrita Lai Sircar (1) was deoided on 
the consideration that S. 310-A Civil 
Procedure Code which was introduced as 
an addition to the Civil Procedure Code, 
was not affeoted by the corresponding 
provisions of tbe old General Clauses Aot 
as tbe enaotmenb of the said S. 310 A was 
a mere addition to the existing Civil Pro¬ 
cedure Code that is, there was no enact¬ 
ment repealing the existing Civil Procedure 
into whioh S. 310 A was introduced. 

We therefore dismiss the appeal with 
oosts. 

Appeal dismissed. 

(1) (1895) 22 0*1. 767 (P.B.I 
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Spenobb and Bamebam, JJ. 

flarayanasamy Naicher and another— 
Plaintiffs-Appellants. 

v. 

Periasamy Odayar— Dafendanl-Bespon- 
dent. 

Seoond Appeal No. 289 of 1920, deoided 
on 2nd February 1921, from the deoree of 
the Sub-J., Kumbakonam, in Appeal Suit 
No. 195 of 1918. 

* (a) Limitation Act. Arts. 181 and 141 —Where 
cause ef action is simply death of owner. Art. 141 
applies—Where cause of action includes a mortgage 
by last male owner and transfer by mortgage, 
Art. 184 applies. 

Art. 141 oovera only those oagee in whioh the 
oame of aotion ie simply the death of the female 
and the only ofcitaole to the reversioner leeklng 
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to obtain possession is eitbot an aot of the female 
or her inaotion. It does not coverl easee where 
the oanse of action inolndea something more be¬ 
yond this. Where the oanse of action inolndes a 
mortgaee by the last male holder and a transfer 
by the mortgagee. Art 184 will apply. 

’ [P. 278. 0. 1.] 

A Hindu mortgaged his properties in 1868 and 
thereafter died leaving daughters. The mortgagee 
sold the properties to the defendant in 1900 and 
gave him possession. The last surviving daughtes 
died in 1906 and in 1914 her sons broagbt a suit 
for redemption and possession. 

Held, that the suit was barred under Art. 184. 

[P. 276, 0. 2.] 

(6) Limitation Act, Arts—Only one Article ap¬ 
plies to a cau. 

Thera is always one artiole applicable to a oase 
and the Oonrt has to find it though more than 
one may seem to be applioable and suah a oon- 
struotion oi the various artioles has to be adopted 
as to oonflne eaoh artiole to one exolasive cate¬ 
gory of suits. One prinoiple in the working out 
of this prooess is the maxim Oeneralia Speciali¬ 
st non-derogant, epecialia derogant generalibut. 

_ [P. 276. 0. 2 ] 

K. P. M. Menon and Q. K. Narayan — 
for 2nd Appellant. 

T. B. Venkatarama Saatri and T. 8. 
Anantarama Aiyar—lor Respondent. 

Spencer, J. In the oonrse of full and 
able arguments on either side to which we 
have listened, no reported oase has been 
oited in whioh a question arose of a ohoioe 
between the application of Art. 134 or 141 
of the Limitation Aot. Kanntuami Thanji- 
ray an v. Muthuaami Pillai (1) was an In¬ 
stance of a aonfliot between Art. 134 and 
Art. 144. I then observed that it was olear 
that the plaintiff oould not have resort to 
Art. 144 unless he first showed that Art. 
184 was inapplicable, the reason being that 
Art. 144 is the residuary artiole for suits 
for the possession of immoveable property, 
as is indicated by the words "not hereby 
otherwise specially provided for." 

There is no indication that Art. 134 
should not be applied to suits for possess- 
ion of immoveable property, whioh but 
for that artiole might have been governed 
by the period of limitation prescribed in 

Sjv M1, ,1? J etii Kuiti Kunhi 
Pathuvma (2) the learned Chief Justioe 
after discussing the law of limitation appli¬ 
cable to similar aotions under the English 
Act pointed out that Art. 134 of the 
Indian Limitation Aot was in its origin 
wholly sell-oontaioed and was no! append- 

Llri pro r ls ? t0 “ ny ° ( * ha sections. A 
reversioner s disabi lity to sue for possession 

w!n. ( 6 916) 6U W. 260=89 I. 0. 191=1917 M. 

L SVl-B T 10*0=88 M.LJ. 820=« 
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while a Hindu female is the owner in 
possession of the estate has not been 
treated by the legislature on the same foot¬ 
ing as the disability of a minor, an idiot, or 
an insane person, in whose favour by S. 6 
of the Aot an extra period has been allow¬ 
ed for instituting their suits whatever 
may be the artiole applioable to a suit 
of the same desoription by a person not so 
disabled. The transfer by the mortgagee 
Vasudeva Naiok of the absolute title to 
the defendant was is 1900. A perusal of 
Exhibit III leaves no doubt In my mind 
that It was an absolute sale for good 
consideration. Kaveri Ammal the last 
female owner died in 1906. She had 6 years 
before her death to sue under Aot. 134 to 
recover the property, and the plaintiff had 6 
years after her death till 1912 but ha 
negleoted to move in the matter till 1914, 
Kaveri Animal's quiosoenoe during those 
first six years will not amount to an aot of 
alienation which the reversioner on suo* 
oeeding to the estate oan sue to set aside. 
Both were equally negligent in preserving 
the interests of the mortgagor whioh they 
in turn represented. 

The Subordinate Judge was therefore 
right in holding that the present suit in 
respeat of the l/5bh share of lauds and 
house mortgaged by the last male owner 
in 1860 and afterwards transferred by the 
mortgagee in 1900 was time-barred under 
Art. 134. The plaintiff's olaim for a 
8/5lh share of lands and house alleged to 
have been sold in 1865 is barred by 
adverse possession that commenced during 
the life-time of the last male owner, and 
ha failed to prove that there was any 
other l/5bh share of the house still remain¬ 
ing unalienated. The result is that the 
Seoond Appeal fails and is dismissed with 
oosls. 


ixamesam, j.—T he subjeot matter of 
bhe suit is a bouse and 4/5kh share of oer- 
lain lauds. It Is oommon ground that one 
Rangaswamy Naioker was the original 
owner of 4/5th share of bhe house and 416th 
share of the lands. Whether be was also 
owner of the remaining l/6th share of the 
house will be dealt with later on. Ranga¬ 
swamy died in 1867 leaving three daugh¬ 
ters and the youngest of these who survived 
the others died m 1906. The plaintiffs 
who are daughter's sons of Rangaswamy 
being the sole jeverainnete. brought this suit 

the V 7 ll J ,in 12 yeMS 

the death of the last daughter, to reoover 
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possession of the properties. The defenoe 
is(l) as to l/5th share In the house and a 
like share in the lands, they were mortgag¬ 
ed by Rangaswamy in 1866,-with possess¬ 
ion to one Vasudeva who sold the pro¬ 
perty in 1900 to the defendant and henoe 
the suit Is barred by limitation under 
Art. 134 of the Limitation Aot ; (2) As to 
3/5bh share in the house and a like share 
In the lands they were sold with Ranga- 
swamy’s consent in 1865, by Appavu a 
mortgagee of Rangaswamy for discharging 
|be mortgage debt, to Vasudev, who sold 
tjbem to the defendant in 1900. 

It is suggested for the appellant that there 
Is a l/5bh share of the bouse, belonging to 
Ranga r awmy and left untouched by these 
transactions, and the plaintiff is entitled 
to a deoree for this share as bis suit is 
obviously not barred having regard to 
Art. 141 of the Limitation Aot. It does not 
appear that the plaintiff made this olaim in 
the oourts below. Having regard to the 
faot that the ownership in the village 
depended on the Pangu right or share in a 
mlrasi village and share in the house 
generally corresponded with the share in 
the lands and to the faot that Rangaswamy 
purchased l/5bh share in the bouse and a 
like share in the lands from his brother 
Ramaswamy and had 3/5tb share in both.'in 
bis own right, it does not appear that 
Rangaswamy bad ever possessed the remain¬ 
ing 1 /5th share In the house by porohase 
or otherwise. There is no evldenoe on 
record to support the right of Rangaswamy 
to more than a 4/5th share of the house. 
On this ground, the last contention of the 
appellant must be negatived. As to the 
lands said to be sold In 1865, It appears 
that the sale deed of 1865 was unregisber- 
ed and the appellant also oontends that 
the secondary evldenoe of the sale deed 
has been wrongly admitted. But there is 
other evidenoe in the oase including plain¬ 
tiff’s admissions from wbioh it can be rea¬ 
sonably Inferred that Vasudeva got into 
possession in 1865 under an attempted sale 
whether the sale was valid or not, and 
adverse possession began during the life 
time of Rangawamv as found by the Sub¬ 
ordinate Judge. If so, the appellant’s oase 
fails as to the 3/5bb share also. 

The only portion that remains to be 
considered is the l/5th share mortgaged In 
1866 and this turns on a pure question of 
law viz, whether Art. 141 or Art. 134 
applies to the oase. At the outset, I may 


point out that the transfer of 1900 was ac¬ 
companied by possession, thus avoiding the 
difficult question discussed in Seeti Kutti 
v. Kunhi Pathumma (2). As it Is dear that 
the language of Art. 134 applies literally,the 
argument for the appellant may be stated 
at its be S b i n the form that where Art. 
141 * s applicable as well as another artiole, 
the former prevails and as an illustration, 
the o ft se In Bunoho Das v. Parvati Bai, (3) 
was relied on where it was held that Art. 
144 did not apply and Art. 141 applied. 
The obvious reply to the argument so far 
as it relates to Art. 144 is that, that case 
was not a case to whioh both artioles 
apply, as Art. 144 by Its language can 
never be applied if there is another artiole 
whioh 'is applicable. But, tbe main argu¬ 
ment has still to be-oonsidered as to other 
artioles. The artioles dealing with suits 
for recovery of immoveable property In¬ 
cluding. for this purpose, the suit described 
in Art. 148 also—are Arts. 134 to 144 and 
Art. 148. Omitting Art. 144 from consi¬ 
deration on the ground that it oannot 
apply where any other artiole applies, 
those that remain are Arbs. 134 to 143 and 
148. As to them, it is contended for the 
appellant that whenever a suit falls under 
Art. 141 and also under any one of the 
other artioles, tbe former ought to prevail 
as, sinoe the enaotment of Limitation Aot 
of 1871, the Intention of the Legislature 
was to do away with tbe rule that pre¬ 
vailed under the Limitation Aot of 1859, 
viz., that adverse possession against the 
widow is also adverse possession against 
the reversioner (See Nobin Ohandra 
v. Guru Pershad (4), and to give the re¬ 
versioner tbe benefit of a longer period of 
limitation. Now the suits of Hindu rever¬ 
sioners whioh may fall under any of the 
Arbs. 134 to 140, 142,143 and 148 (and to 
wbioh Art. 141 may seem also to apply) 
may be divided into three olasses. 

(l) Suits where the oause of aotlon has 
aoorued during the life-time of the last 
male owner or his predeoessor-in-title and 
the period of limitation under the speoifio 
artiole has expired during the life time of 
one of the intermediate female owners. 
Will Art. 141 help the reversioner in suoh 
a case and extend the period under the 
Speoifio artiole to twelve years b eyond th e 

(3) (1899) 38 Bom. 725=38 I. A. 71=1 Bom. L- 

B. 607=7 Sat. B48 (P. O.) 

( 4 ) ( 1968 ) 9 W. B. 605 =B. L. Sup. Vol. 1008 

(F. B.) 
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death of the female and enable him to 
reoover the property ? The appellant's 
Counsel oonoedes that Art. 141 does nob 
apply to such oases and the reason he gives 
is that the reversioner is not ‘entitled’ 
within the meantng of Art. 141, to reoover 
possession, (or, the right would be already 
barred In these oases. 


(2) Suits where the oause of aotion has 
aoorued during the life-time of the last 
owner or his predeoessor-in-title, bat the 
period of limitation under the speolfio 
artlola has not expired during the life-time 
of intermediate female owners. In suoh a 
oase, the period of limitation has only 
partly run, leaving a balance of the period 
within whioh the suit may be brought by 
the reversioner suooessfully. In suoh a 
oase, will the reversioner’s suit be governed 
by Art. 141 so as to give him a period of 
12 years from the death of the female— 
whioh will be longer than the balance left 
under the other artlole, exoept in the oase 
of a suit under Arb. 148 when the result of 
applying Art. 141 may be even to out 
down the period given by Art. 148 ? The 
appellant’s Counsel oonoedes that Art. 141 
does not govern suoh a oase. But his for¬ 
mer reason that the reversioner is not en¬ 
titled on the death of the female Is not 
available to him here for, in this oase, the 
reversioner Is entitled to possession on the 
death of the female, whatever artiole is 
applied. Why should Art. 141 be construed 
so as to exclude this class of oases If the 
appellant's contention that Arb. 141 should 
be applied to all oases to which it appar¬ 
ently applies is aorreot ? 


(3) Where the oause of aobion aooru 
not, during the life time of the last 
owner or his predeoessor-in-title, but, 

his death and during or at the end 
the life of the Intervening female. Ob 
falling under this class cannot be gover; 

186 and 187 me other A 
An*’ A35 V 138 10 WO. U2 and 143 , 
llBj may be applioable to them. a s 

these the appellant's Counsel oonbends t 
notwithstanding the applicability of i 
one of these specific artioles, Art 
applies also to the smt and prevails 0 
Jhe other artioles if ,t , s lorthe benefil 

I ThiS lasl Qualification 

n?,hl dd V 0r ' ,Q • SUI1 °f the kind d 
Art 141mav^h A48 V Ib ® a PP ll0 “tion 

down JA *** effe °» of ouit 

01 60 y™ 8 - This ar 

went of the appellant's Counsel depends 


the oonstruotion of the words 1 entitled bo 
possession’ as meaning ‘ entitled to reoover 
possession on any oause of aotion’ thus 
giving a wide soope bo bha suits desoribed 
under Arb. 141, and, further, aparb from 
bha anomaly o( giving no explanabton why 
il should not govern the second olass of 
oases mentioned by me involves the follow¬ 
ing two propositions: 

(1) The. arbioias of the Limitation Aot 
may be overlapping. Two aiiioles may be 
bath applioable to the same olass of suits. 

(2) That, tho oourt oan piok and ohoose 
from bbe artioles that whioh ought to be 
applied to the oase, sometimes one and 
somotimes the other, whichever gives the 
longer period of limitation with referenoe 
bo bbe faobs of eaoh oase. There is no 
warrant lor these propositions and I do nob 
understand the oases in Ishur Ckandar 
Bahadur v. Jibuti Kumari Bibi (5) and 
Naihen Ohetti v. Sundra Raja Ayyan- 
gar (6) as supporting the firsb proposition. 
There is always one artiole applioable to 4 
oase and the Court has to find it though 
more than oue may seem to be applioable 
and snob a oonstruotion of the various 
articles bas to be adopted as to confine 
eaoh artiole to one exolusive oategory 0! 
suits. One prinotple In the working out oi 
this prooess is the maxin Qeneralia Specta- 
Itbus non-derogant. -speoiofia derogani 
generaltbus. 


oouuuu 


- yiuyuaitiuu is silli luu&u 

untenable and the faot, that the appellant’s 
argumenb involves it, is a very strong 
argument against it, It is true that this 
strong argument is furnished only by 
bringing in suits desoribed in Art. 148 
for consideration among the suits for 
recovery of immoveable property. If it 
is said that suoh suits are only suits 
to redeem and there is no analogy bet- 

lhe olhar azoles (134, 
135, 188 to HO, 142 and 143) the reply is 
that tbe suit under Arb. 134 is oertainly 
analogous to the suit unaer Art. 148 

Art* b UR Jh S6d * mor| e** e ; oven iri 
Art 148, tbe suit may be desoribed as a 

nll V (IOOWr u“ ia Property il it is bbe 
plaints a oase that a mortgage is disoharg- 

80, and even in a soil uuqoi Art. 134 One 

appropriate reuet agaimb a »ranst«ee is a 

Rets hi as W* liarUeree 

gets by the transfer at least tbe rights of 

his transferor. A would oon- 

16) (1888) 16 Ual. 86. " 

W U89J) 81 Mad. IU»T M. la J. 876. 
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sirue Art. 141 to coyer only those oases in 
wbloh the oause of aobion is simply the 
death of the female and the ody obstacle 
io the reversioner seeking to obtain posses¬ 
sion is either an aot of the female or her 
inaobion—in either case resulting in the 
loss of possession to a stranger and the need 
of a suit on behalf of the reversioner. It 
does not oover oases where .the oause of 
aobion Inoludes something more beyond 
this e. q. a transaction by the last male 
owner suoh as a mortgage (Art. 148) a 
mortgage by him and transfer by the mort¬ 
gagee (Art. 134) a purohase in Court auction 
(Art. 138), a lease (Art. 139) or a carving by 
him of life-estates with a remainder or a 
reversion following it (Arb. 140) or any 
transaction Involving the possibility of for¬ 
feiture (Art. 143) or loss of possession by 
him (Art. 142). In these oases, the speol6o 
artiole applies. This is the respondents' 
contention and the result of aooepting it 
would be that Artiole 141 does not apply 
to the first two classes of oases and, in the 
3rd olass of oases. 

(a) of the Arts. 134, 135, 138,144 and 
148 no two are overlapping. 

(b) Arb. 144 has to be applied last. 

(c) Eaoh of the other artioles has to be 
applied when the suit is of the kind des¬ 
cribed in it, even If it Is a suit by a rever¬ 
sioner. 

(d) Only when the suit is of a kind not 
desoribed in the artioles 134,136, 138-140, 
142, 143 and 148, does Arb. 141 apply to 
suits by reversioners the disoontinuanoe of 
possession in Art. 142 retorting bo a dis¬ 
oontinuanoe during the last male owner's 
life-time. 

If the intention of the legislature when 
it departed from the Aot of 1859 
and Introduced Arb. 141 In the later 
Aobs was bo give the reversioners the 
benefit of a longer period in all suite to 
recover possession-even where the suits are 
of the bind desoribed in the other artioles, 
suoh intention would have been attained 
and expressed better, not, by the Introduc¬ 
tion of a separate Artiole like Art. 141, but 
a general seotion somewhat as follows: 
" where in the suits desoribed in Artioles 
134 to 144 and 148 the plaintiff is a person 
entitled to the right on the death of a 
Hindu female and the oause of aotion ao- 
orues during or at the end of the life of the 
female the interval between the acorual of 
Ibe oause of aotion and the death of the 
female, shall be ■xoloded from the com¬ 


putation of the period in the seoond oolumn. 

I am therefore of opinion that the suit is 
governed by artiole 134. 

Another argument of the learned oounsel 
for the appellant is that ,suoh a construc¬ 
tion will leave the reversioner remediless, 
for the intervening female may allow 
the suit to be barred and he himself has 
no right bo bring a suit. Apart from 
the consideration, that the faob that some 
possible hardship, oannot stand in the way 
of aooepting a oonstiuotion of a 
statute otherwise oloar, I am unable to 
agree with the proposition that the rever¬ 
sioner oannot intervene for the protection of 
the aotual reversioner, if the widow negleots 
to take aotion. In support of his proposi¬ 
tion, the learned oounsel for the appellant 
relied on the diotum of Srinivasa Atyangar, 
J. in Seetikkutti v. Kunhi Pathumma (2). 

“Farther, the artiole oannot, 1 think, apply to 
suits where, at the time o( the transfer the mort¬ 
gagor was not entitled to sue for possession eto.” 

This diotum was not neoassary for 
the deoision of the point before the 
Full Benoh and I respeobfully dissent 
from it. When we see the varying 
attitude of the legislature in respeot of the 
suit desoribed in Art. 134 (See 14 M. I. 
A. 1 at page 50, Aot of 1859, 9 All. 97 on 
the Aot of 1871, 12 Mad. 316), it is clear 
that the objeob of the Artiole was to out 
down the period available to the mortgagor 
under Art. 148 and to oompel him to 
watob the oonduot of the mortgagee and to 
Intervene on a transfer thus making the 
transfer a oause of aotion whioh otherwise 
did not exist. 

The deoisions in Bamchandar v. Kalin 
(7) and Venqamma v. Chelamayya (8) hold 
that the reversioner ooDnot sue to redeem 
during the life-time of the widow. Ordina¬ 
rily this is true, bub I do not understand the 
oases to lay down that in a oase when the 
appropriate allegations are made and the 
faots are proved to the effeot that the inter¬ 
vening females’ oonduot is suoh as to raise 
the apprehension that the property will 
never be redeemed or altogether lost to a 
traneferee, the reversioner oannot maintain 
an aotion for the preservation of the pro¬ 
perty, on bha same prinolple that aotions to 
restrain waste are allowed (See Maynes 
Hindu Law, Paragraph 647 and oases oited 
thereon, especially the Full Benoh B. L. B. 

(7) (1908) 80 AIL 497=6 A. L. J. 681=1908 

A {B) (1912) 86 Mad. 484=16 I. 0. 17=88 M. 
h. i. 168. 
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page 1008 at page 1013-1014 per Sir Barnes 
Paaoook). I am therefore of opinion that 
Art. 134 applies to the i/dth share of the 
hoase of the land mortgaged in 1866. 

The result is bhe whole seoond appeal 
fails and is dismissed with costs. 

Appeal dismissed. 
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Phillips and Odqbrs, JJ. 

Balagurumurthy Chetty—Slbh Defen* 
dant Appellant 

v. 

Bamakrishna Chetty and others— Plaint- 
iffs-Bespondents. 

Seoond Appeal No. 603 of 1920, doolded 
on 12th April 1921 from the deoroe of the 
Tempy. Snb-J., Madura in A. 8. No. 21 of 
1918. 


*(a) Transfer of Property Ad, S. 66 —Mortgage 
right tt immovable property within S. 66 . 

A transfer by sale of a mortgagee right is a sale 
of immoveable property within the meaning ol 
S. 65. 44 Mad. 19b Appl. 29 M. H J. 454 Die- 
floated from. [p 377 ^ 0 2 ] 

(b) Transfer of Property Act, S. 66 —Transferor 
of mortgagto right covenanting to make good money 
towards mortgage debt—No contract to contrary 
exists. " 


The prinoiplo that a speolflo oovenant ousts at 
implied oovenant is oontained in the words “ ie 

n mu 00 01 4 °°ntraot to the oontrary " i E 
b. 65. The speoifio oovonant to so oust musl 
re!atfl to the samo sabjeol matter as that referred 
io iq tno implied oovenant. 

Where the tranaferor of a mortgagee right 
covenanted to make good monies reoeived toward! 
the mortgage debt. 

** implies the exiatonoa of a mortgage 
0 ® ‘ ““ d ,, 18 . ,D ?° way inooneistant with the 
^ nine ^ ? d8bt 6x “ te ftnd 18 certainly 

and 1 “w I bI? °° ntt4ry - ™ ^ J- 

na i u. W . 8 Bel. [p. c a j 

O. V. Anantha Krishna Aiyar—lax Ap* 
peliani. " 

A. Krishnaswami Aiyar and K. Arava- 
mwta Atyangar —for Respondents. 

□I J . U !i g ‘? ent :_P1 ’ inMa ' lhe 

oi a mortgage executed i n favour ot 37lh 

f?ai D ^ l ' app9U “ Dk bas obl * infld ® decree 
againsl his transferor alone, i| having been 

ound that the mortgage ilself is invalid 

Inr ““‘deration. The contention 

hanS^ 87lh defondan ‘i is that the 
®* * “Ortgago »S not a sale ol im* 

RT* pr ® Wlfc y within the meaning of 

nL ' Propwly Aot > ** d reli* 

00 18 Phwd on Samu Patten r, 


Chidambara Oiayon(l). No doubt In that 
case the learned Judge, held that though it 
might be neoessary to observe bhe forma¬ 
lities presoribed in S. 54 in transferring 
a mortgage, yet suoh transfer did not 
attraot the provisions of S. 55. In 
order bo make S. 54 applicable bhe 
transfer must be deemed bo be a sale 
of immoveable property, and wibh res- 
peoi, we are unable bo see why it should 
nob be treated as suoh a sale wibhln bhe 
meaning of S. 55 also. In a reoanb case 
reported in Perumal Ammal v. Pcrumal 
Saioker (2), a Bonoh of this Court has held 
that the transfer of a morlgage by gifb is a 
gifb of Immoveable property within the 
meaning of 8. 123, Transfer of Property 
Aot, and wibh the reasoning of that judg¬ 
ment we fully agree, and for the same rea¬ 
sons, hold that a transfer by sale is a sale 
ol Immoveable property within the mean¬ 
ing of S. 65. That being so, under S. 55 
(2J, the 37bh defendant impliedly coven¬ 
anted that bhe mortgage dobb existed and 
he is liable in damages for the breaoh of 
that covenant. 


in is next argued that this implied coven¬ 
ant is ousted by the speoifio oovenant to 
make good to plainbiil any sums reoeived by 
37th defendant towards discharge of the 
mortgage debt and acknowledged under his 
signature. The prinoiple that a spaoifio 
oovenant ousts an implied oovenant is oon 
talced in this oonubry in the words “ in the 
absenoe of a oontraot to the contrary" 
wbioh appear in S. 55. It is evident that 
the speoifio oovenant must relate to the 
same subjeol matter as that referred b 0 in 
the Implied covenant, vide, Mahomed Alt 
Munff v. Venkatapathy Raju (3) and 
Ragavaxyengar v. Samachariar (4) and 
that is nob the oase hare, for the covenant, 
to make good monies reoeived towards thd 
mortgage debt itself Implies the exlstenoe 
of a mortgage debt and is in no way In- 
oonsistent wibh bhe covenant that suoh ^ 

?o 08I “ inly no ‘ » “»*». 

lhlnk 37kh defendant 
would be liable on the footing of failure of 

Jbedebt m lha °° nlra0 ‘ 10 Foster 

o. ( i 

wKuc 4 a&JSJfff Jt %}a. 

W. 687! 920) 89 M ,Ll J - 449=60 I. 0. 380=11 L. 

N. ( D7. (1814) 1 ^ W * 8=83 *• °* 4a= 181* M. W. 
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We therefore bold that the Subordinata 
Judge's deoree is right and dismiss this 
seoond Appeal with oosts. 

Second appeal dismissed. 


* A. I. R. 1921 Madras 278. 

Ayling and Couttb Trotter, JJ. 

Muhammad Ibrahim —Petitioner 

v. 

Shailt Dawood —let Respondent. 

Criminal Revision No. 367 of 1920 and 
Criminal Rev. Petition No. 297 of 1920 
deolded on 20th Daoember 1920, from the 
order of the Stationary and Class Magbe., 
Negapatam, in oase No. 3o7 of 1919. 

& (a). final Coae, S. 328—Prosecution under, 
doe i not abate on aeath of person hurt. 

A oriminal proseoution under S. 8^3 does not 
abate by reason ol the aeath ol the person hurt. 
36 P. R. Or. 1919 and 26 P. R. Cr. 1917 Dissented 
from. [P. 27U, 0. 2.J 

* (b). Probate and Adminiilraitcn Ad (5 of 
1881), S. 89— Hection doe s not cover criminal pro- 
tecuiton. 

8. 89 has no relerenoe to oriminal proseoutions 
but to civil aotions only. The right to institute 
oriminal prooeeamgs, subjeot to oertain limita¬ 
tions oontamed in tie. 195 and 199 ot the Crimi¬ 
nal P. 0 is oommon to any person oognizant of 
the oommieeion ol the ofienoe, and does not exist 
merely in favour ol the person injuriously afleot- 
ed by the oflence. The word ** prosecute " in 8 89 
implies no oonneotion with oriminal prootedings, 
but is used in the same sense as in 8s. 14 and 16 
ol the Limitation Aot, 27 P. B. Or. 1919 and 26 
B. Ur. 1917 Dissented from 31 All. 606 ReL on. 

IP. 278, C. 2& P. 279, 0. 1.] 

K. S. Jayarama Atyar— for Peiibioner. 

Public Prosecutor —lor bhe Crown. 

V. Harastma Atyanyar—lot Is# Aooused. 

Ayling, J.in »ms oase the Polioe 
preferred a oharge sheet against two per¬ 
sons, bhaikh Davood and Mabamed Abu 
Baker lor otlenues under S. 304 A or 326 
of Ibe Indian Penal Code, by beating one 
Sultan Marakayar and causing bis death. 
Tbe Magistrate alter bearing tbe proseou- 
lion evidenoe beld ahal death was not tbe 
result ot tbe beating and lramed a obarge 
under 8. 323 ot tbe Indian Penal Code 
only. Aooused entered on tbeir defence 
and adduoed evidenoe. Alter tbe olose ot 
the deienoe evioenoe tbe delenoe pleader 
drew tbe Magistrate's attention to a ruling 
of tbe Punjab Umet Court reported in 

habtiu v. Emperor U) and «& uea * bftl 
owing to tbe death of the person injured tbe 
oblige against tne aooused must be beld to 


have abated. The Magistrate aooepted this 
oontention and olosed the oase without 
recording any judgment of oonviotlon or 
aoquitial. 

The present revision petition is filed by 
one Muhammad Ibrahim Sahib, son-in-law 
of the deceased Sultan Marakayar. He 
was examined as 4th prosecution witness 
in the oase; and it was he who reported 
the ooourrenoe to the Village Munsiff 
and to the Polioe (vide Exhibits C and D) 
on 18-2-1919, the day after the ooourrenoe. 
Sultan Marrakayar died on 20-2-1919. 
The Polioe oharged the oase on 21-3-1919. 
It was found impossible to serve the 2nd 
aooused Mabamed Abu Baker, and with 
oonsent of tbe petitioner, the petition in so 
far as it affected him was dismissed on 
29—10—1920. It remains to oonsider 
what orders should be passed as regards 
the oase against the 1st aooused, Shaikh 
Davood. With all respeot to tbe learned 
Judges of the Punjab Chief Court who 
have held otherwise in Rama Hand v. 
Emperor, (2) and Labhu v. Emperor, (1) I 
muet dissent from the view that a orimin¬ 
al prosooution under S. 323 of the Indian 
Penal Code abates by reason of the death 
of the person hurt. It appears to be based 
on what seems to me a mistaken reading 
of S. 89 of the Probate ant Administration 
Aot IV of 1881) whioh runs thus :— 

"All demands whatsoever, and all rights to 
proseoute or defend any salt or other proceeding, 
existing in favour ol or against a person at the 
time ol bis decease, survive to and againet his ex- 
eoutore or administrators, exoept oauses of aotion 
lor datamation, assault as defined in the Indian 
Penal Code, or other personal injuries not causing 
the death ol the party, and exoept also oases 
where, after the death ol the party, the relief 
sought oould not be enjoyed, or granting it.would 
be nugatory”. 

The provision has no referenoe bo orlmi- 
nal proseoutions bub bo olvil aoblons only. 
The righb bo institute oriminal prooeedings, 
subjeot to oertain limitations oontained in 
Ss. 196, 199 of the Criminal Procedure 
Code, with whioh we are not oonoerned in 
this oase, is oommon to any person cognis¬ 
ant ot tbe oommisslon of tbe ofienoe, and 
does nob exisb merely in favour of tbe per 
son injuriously affeobed by tbe ofienoe. Tbe 
word "proseouie” wbiob ooours in Ibe seo- 
tion implies no oonneotion with oriminal 
proceedings, but Is used in the same 
senge as in Ss. 14 and 16 of the Limitation! 


12) (19171 26 P. B. 1917 Ot.=UO I. 0.1008—81 
?. W. ft. 1917. Ot 


il) (1919) 26 P. B. 1919 Ci.=D8 I. 0. 797. 
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\oL The use of the term "oause of aotion’’ 
—a phrase no-known to the oriminal law- 
is dearly indicative of the soope of the 
section. S. 89 of the Probate and Adminis¬ 
tration Act being inapplicable it makes 
not the slightest difference whether the 
offenoe is oompoondable or not. This is in 
aooordanoe with the views expressed in In 
re Oanesh Narayon Sathe (3). Emperor v. 
Sultan 8ingh (4), *nd by this Coart in In 
re Qangamma Dorayya (5). 

I have already referred to the provisions 
of Ss. 195 to 198 of the Oriminal Proce- 
dare Code as provisions with wbiob we are 
not now oonoarned, 'bat I woald not bn 
understood as suggesting that the death of 
the complainant after the institution of 
the proceedings oaused any abatement even 
in saoh oases. It was held by this Court 
in In re Oowdar Kottra (6), that in the aase 
of a oriminal prosecution for adultery the 
death of the husband after be had institu¬ 
ted the proseoution did not oause the pro¬ 
secution to abate. I would therefore direot 
the Magistrate to restore the case to bis 
file and to dispose of it according to law, as 
against 1 st aooused Shaikh Davood. 

Coutto Trotter, J. — I entirely agree 
and I only add a few words of my own be¬ 
cause there are two reported deoislong 
of the Punjab Chief Court whioh oounten- 
anoatha view that S. 89 of the Probata 
and Administration Aot (V of 1881) applies 
to oriminal as well as to civil proceedings. 
My Lord has pointed out several consider¬ 
ations that appear to me completely to 
dispose of suoh a contention; but there Is 
a further one whioh reduces it to a positive 
absurdity. By the seotlon " all rights to 
proseoute or defend any suit or other pro- 
needing survive to and against his executors 

or administrators''—with oertain defined 

exceptions. So that if the Punjab view is 

ot administrator oan ba 

Anil VJ? ?°° k *° ® nswar f or the oriminal 
dots of his testator! 

TWs o! ooroe cmnol hm been point'd 
out to learned Judges, but it ought to have 
oaourred to the reporters who put these 

S?* 0 ” m th . e ™ ,n “as of reports, and 
who had ample leisure to oonaider what 
was involved in them. With six High 
C ourts overburde ned with work putting 

/?! f W Bom. 600 . 

88* (1909) Bl AH 606=4 I. 0. 24=6 A. U J. 
(6) (1693; 9 Wale 41ft. i 

'<«> (iw «iTh 41 o.bV«. 


forth a heavy outturn of judgments whioh 
they have no time to oonslder at length 
exoept in oases of special importance, some 
responsibility of discrimination ought to 
rest on the reporters as to whab they select 
for publioabion. The present indiscrimin¬ 
ate system of reporting everything throws 
an unnecessary burden on both Benah and 
Bar ; and these oases seem to me to afford 
a signal instance of the misohief. 
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AYLING AND 8PENCEB, JJ. 

( Munishi ) China Danlsi —Appellant 

v. 

{Munishi) Pedda Tatiah -Respondent. 

Seoond Appeal No. 588 of 1920, decided 
on 14th Deoember 1920, from the decree 
of the Dist. J., Ganjam at Berhampore in 
Appeal Suit No. 15 of 1919. 

• Civil P. C., 8. 47— Section is no bar to ques¬ 
tion* relating to exeoution, discharge or satisfac¬ 
tion of a decree being raised in a iu»l by uay of 

d^fBYXCS. 

The effect of S. 47 is to debar the plaintiff from 
bringing a unit for the determination of a ques¬ 
tion relating to the exeoution. discharge or satis- 
fatmn of a decree whioh had arisen between him- 
eelf and the defendant as parties to the suit, in 
whioh the decree was obtained, but not to debar 
the defendant from setting up by way of defence 
a matter whioh related to the exeoution, dis¬ 
charge oi satisfaction of a deoree obtained in a 

Si™ «lii h s h 4 M f thB wer ® Pa*««. 

unless the defendant was estopped or otherwise 
barred by any rule of law from putting forward 
hiB olaim. 19 M.L.J. 1 Poll. [P. a80. 0. 2.] 

B. Sitarama Bow—for Appellant. 

B. Jagannadha Doss —for Respondent. 

th« Sp , enC Mw • J -;r The app0lIan *' who Is 
the plaintiff m the suit, purohased oertain 

lands in a Court sale upon a mortgage 

nh! r ? 0 ^?w Bll0gad . in 4ha p,ain * that he 
obtained delivery of this property through 

Court but that he was dispossessed a month 

later by the defendant. He now sues to 

mnr» V t f r « POS ;? S » sIo 5 of s he prop6r| y from the 
mortgagor (defendant) and for an injuno- 

latter 8 * DSfc Jurthar lntarfor euoe by the 

The suit was dismissed in the first 
Court on the ground that the sale was 
invalid, and on appeal the District Judge 
confirmed the District Munsifs decree. It 
was also found that the plaintiff had not 

BSS « n 01 lha lan3s iD suit 
and that his allegation of trespass was 

thaiitha ls °°^ended 

that'tha defendant la debaned by res judi- 
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eata from questioning the oorreotness of 
the sale and also that he is debarred under 
S. 47, C. P. 0., from raising a question 
relating to execution in this suit. 

It appears that after the sale took place 
the defendant appealed under 0. 21, R 89 
to have the sale set aside on making 
a deposit as required by that rule, 
and that he was unsuooessful in that 
application. Afterwards be applied under 
R. 90 of the same Order to have the sale 
set aside on aooount of Irregularity and 
fraud, and upon this the order of the exe¬ 
cuting Court was that bis application was 
too late. The defendant's contention is 
that the lands described in the sale oertifi- 
oate given to the auofcion-purobaser (plain¬ 
tiff) are not either Inoluded in the mort¬ 
gage or in the deoree passed in the mort¬ 
gage suit, and that this is so, has not been 
seriously disputed. The appellant's pleader 
urged that the defendant having onoe 
applied to have the sale set aside and 
having failed was bound by rcs-judicata 
from raising the contention that the sale 
was Invalid even though his application was 
dismissed upon the ground that he was out 
of time without a determination of the 
question relating to the validity of the 
sale. He has however failed to show ub 
how this oase oomes within the rule of res- 
judicata as de6ned in S. 11, C. P. C. It is 
quite dear that there was no edjudioation 
upon the substantial question raised In the 
defendant's petition as to the validity of 
the sale and therefore it cannot be deemed 
to have been a matter direotly and subs¬ 
tantially in Issue In any prior proceedings. 

As regards the contention that S. 47, 0. 
P. C., Is a bar to the defendant’s plea in this 
suit, the respondent's pleader his brought 
to our notice the oase of Venkatarama 
Chariar v. Meenatchi Sundaramiyar (l) 
whioh is a direot authority both on this 
point and on the point of res-judicata. 
That was a similar oase to this in whioh 
certain lands were sold under a mortgage 
deoree and a sale-oerti6oata was given in 
respeot of other lands not inoluded in the 
mortgage or in the deoree. The plaintiff 
having contended that It was not open to 
the defendant to raise the defeDoe that 
oertain Items of property mentioned in the 
sale oerbifioate were not In faot compromis¬ 
ed In the mortgage or In the deoree In 
Chief Justioe Sir Arnold White, and Davies, 
J., observed that the effe ot of S. 244 was 
(1) 0908) 19 M. L J. 1=1 I. 0. 198. 


to debar the plaintiff from bringing a suit 
for the determination of a question relating 
to the execution, discharge or satisfaction 
of a deoree whioh had arisen between 
himself and the defendant as parties to the 
suit, in whioh the deoree was obtained but 
not to debar the defendant from sotting 
up by way of defenoe a matter whioh re¬ 
lated to the execution, discharge or satisfac¬ 
tion of a deoree obtained in a suit to whioh 
he and the plaintiff were parties. In sup¬ 
port of this view they quoted two oases of 
the Caloutta H'gh Court Bhiram Ali Shaik 
v. Gopi Kanth Shaha (2) and Nilkamal 
Mukerjee v. Jahnabi Chowdhurani (3) In 
whioh a similar view was taken in respeot 
of S. 244 corresponding to S. 47 of the 
present Procedure Code. Again in Thathu 
Naick v. flondu Beddi (4) two learned 
Judges of this oourt out of three, held that 
a sale oould bo impeaohed in oase of fraud 
discovered after the confirmation of the 
sale and that the defendant oould raise 
this contention by way of answer to the 
plaintiff’s olalm upon the strength of the 
sale in his favour. The only exoeptioD 
whioh in Sankaran Nair, J’s opinion might 
arise would be if the defendant was 
estopped or otherwise barred >by any rule 
of law from putting forward his olaim. 

Now on the faots of the present oase the 
appellant's pleader has not shown that any 
estoppel arises or that the defendant Is 
barred by any rule of law. He relied on 
two decisions to whioh I was a party. One 
Is that in Annabatvla Venkataratnam v. 
Annabattula Nayudu (5) and the other is 
in Venkatachalapathy Axyar v. Ptrumal 
Aiyan (6). In the former case what was 
deoided was that an order passed in 
execution by whioh both parties were 
bound, refusing to reoognise an assignment 
of a deoree, whioh had not been appealed 
against oould not be challenged in a sub¬ 
sequent suit. It is not a deoislon on the 
point whether a defendant oan put forward 
a plea In answer to a suit when if be were 
in the position of the plaintiff he would be 
debarred from suing on the ground that 
that plea involved a matter relatiog to the 
execution, disobarge or satisfaction of the 
deoree. In the Madras Weekly Notes oase 
an order was made for sale in execution 

(2) (1897) 24 Cal. 855=1 C. W. N. 896. 

(3. (1899 26 Cal. 946. 

(4) (1909) 82 Mad 242=1 I. 0. 221. 

(6) (1916)28 1.0.906. 

(6) (1912) M. W. N. 44=18 1.0.183=10 M. 
L. T. 627. 
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of « mortgage decree directing the 
first defendant’s rights in his own pro- 
perty to be sold and they were sold accor¬ 
dingly. The order was made apparently 
under S. 87 of the Transfer of Property 
Aot. The judgment states that the ques¬ 
tion in that suit was as to the oonsbruotlon 
of the decree passed in favour of the sub- 
mortgagee. It was held that the plaiobiff 
was entitled to enforce the rights obtained 
under the sale as the defendants had not 
taken steps to set it aside. It also appears 
that in that case the defendants were bound 
by the order passed against them under 
S. 89 of the Transfer of Property Act. In 
the present oase the olroumstanoes are 
different. Here the sale-oertifioaba was in 
oontravantion of the deoree and of the 


terms of the mortgage as it inoluded pro¬ 
perties not oovered by the mortgage or the 
decree. The defendant pleads fraud in 
drawing up the sale oertlfiaates and the 
Lower Courts have found that this plea Is 
good. Defendant does not now ask to have 
the sale set aside and there is no provision 
of law requiring him to get the sale set 
aside on the grounds of material irregulari¬ 
ty before allowing him to plead fraud in 
answer to the plaintiff's claim for posses¬ 
sion of property of which be. the defendant, 
is the present possessor. The seoond appeal 
therefore falls and Is dismissed with costs. 

Ayiing, J.—I agree. The ruling In Shi¬ 
ran Alt Shaik v. Qopi Kanih Shaha (2) and 
Nil Kamal Nuktrjee v. Jdhnabi Ohowdhu- 
rani (3) followed and approved In Venkata- 
ramachariar v. Meenatefti Sundaramaiyer 
(6) dearly lay down that the defence set 
up in this oase Is maintainable and although 
they seem to have the result of making the 
finality ol the sale depend on whether the 
auotion purchaser gets possession or not, I 
am not prepared to dissent from them. 
The judgment in Nadamuni Narayana 
Iyengar y. Veerabadra Pillai (7) tends the 
other way, but In that oase the suit was 
brought by the judgmeul-debtor against 
the auotion-purahaser andstha oases above 
r eferred to were not considered. 

“• w -»• «->» * o. ie»=io m. c. 

«i=K m‘ tv 1 ;,? 1 M - 11 j - »«=* >• 
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Napieb, J. 

Krishna Eont— Aooused-Pefclllooer. 


v. 


Narat/ana Dasi —Complainanl-Baspon- 
denl. 

Criminal Revision No. 618 of 1920 
decided on 2nd December 1920, from the 
order of the Disl. Magte., Tlnnovelly, iu 
Criminal Appeal No. 29 of 1920. 

(a) . Criminal P. C., S. 250 ( 8 )— Notice wed n ot 
be given to accused on appeal against compensation 
order . 

On an appeal by the complainant against an 
order awarding compensation notioe of the appeal 
need not be given to the aocuBOd. 97 M. L. J. 699 
and 18 Mad. 89 Poll. [P. 981, 0. 9.] 

(b) . Criminal P. OChap. 81, is applicable to 
appeal under 8. 950 (9). 

Every flection In Chap- 81 which oan aaaist the 
procedure 0 ! hearing and diapoBlng of appeals ao- 
cording to the prinoiple 0 ! the Code ahould be 
incorporated in B. 960 18 ). [P. 989, G. 1.] 

( 0 ). Criminal P. C. % 8. 499 —Notice must be 
given to District Magistrate in appeal under 
8 . 950 18 ). 


In appeals against compensation orders the 
District Magistrate ia the person to whom notice 
must be given, but when he Is hearing the appeal 
judicially, there is no necessity for him to give 
notioe so himself. IP, 982, 0. 9.] 

Ohindamharam and Marthandam —for 
Petitioner. 


V. lit Ethiraj —for the Crown. 

S. T. 8rsnivasa Qopalaohariar—tot 
Complainant. 

Order:—This is a petition lo revise 
the order passed by the Dlslriol Magistrate 
ol Tinnevelly setting aside an order passed, 
by the Stationary Sub-Magistrate of Tinne- 
velly granting compensation under S. 280. 
Criminal Procedure Code. Two points are 
taken, one is that no notioe was given to 
the acoused in whose favour the order was 
passed; and secondly, that no notioe was 
given to the Publio Prosecutor. With 
regard to the first objection that no notioe 
was given to the aaoused, the matter seems 
to me to be oonoluded by the decisions 0 f 
this Court namely, Ambakkayari Nam 
Beddt v. Basappa (l) and Ourutwamt 
Natoken v. Thtrumurthi Ofutty (2). I oan 
find nothing m the language of the learned 
Judges m Venkalrama v. Kruhno (3) to 


V-/ co O' mu. Qa 


— AV sa. JLA. J, 
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throw any doubt on the correctness of 
loose decisions. 

The question whether nobioe has to be 
given lo Ihe Pnbllo Proseoubor is a dlffer- 
enl maHer. The power of appeal is found 
in S. 250 (3); 

“ A complainant 6r informant who hag been 
ordered under iub-8. (1) by a Magigtraie of the 
2nd and 3rd olaae to pay oompengation to the 
aooueed pereon may appeal from the order ag if 
,uoh oomplainant or informant had been oon- 
v ioted on a trial held by auoh Magistrate.” 

The important words In this sub-seotion 
are bbe lasb words. These were considered 
by a Benoh in Venltatrama v. Krishna (3) 
and Seshagiri Iyer, J. uses a very guarded 
expression, 

11 8. 250 is not eelf-oontained ae are 1 seotions 
relating to the grant of sanotion and to oonvio- 
tionfl for oontempt. I am not prepared to hold 
that Chap. Bl does not apply to compensation 
appeala." 

It seems to me bhab with all deferenoe 
to the learned Judge, Chap. 31 applies to 
the extent that certain provisions in Chap. 
31 have been Incorporated in S. 250 (3) by 
referenoe. This seems bo be the view 
taken by the Benoh in Qurusami Naicken 
v. Thirumurthi Chetti (2) for the learned 
Judges considered the terms of S. 422 and 
refer to the language " snob offioer as the 
looal Government may appoint in this 
behalf." What are to be found in that 
seotion, I have no doubb bhab the proper 
way bo treat this Chap, 31 is bo incorporate 
all bhab is suitable and proper for appeals 
in S. 250 (3). In my opinion, ib is nob 
possible bo limit the words " may appeal 
from the order as if suoh oomplainant had 
bean oonviobad ", bo beoause if ib is only 
the form in whioh the appeal is ta be laid, 
the form In whioh the appeal should be 
laid ; that Is to be Incorporated there is not 
to be found any provision for the hearing 
of bhe appeal. To my mind, every section 
in Chap. 31 whioh oan assisb bbe procedure 
of hearing and disposing of appeals accord¬ 
ing bo bhe prinoiple of bbe Code should be 
incorporated. Ib has bo be noted that in 
S. 250 (3) bhe name of bhe Court bo whioh 
bhe appeal shall lie is nob even stated, and 
we have bo go bo S, 407 bo find whioh is 
bhe proper Court. It Is therefore neces¬ 
sary bo incorporate S. 407 whioh provides 
bhab a person who was oonvioted on a trial 
held by any Magistrate of bhe 2nd or 3rd 
olass whioh words in S. 407 apply exaobly 
bo bhe words in S. 250 (3J as if he had 
been oonvioted on a trial held by snob 
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Magistrate, may appeal bo bhe District 
Magistrate. 

Then as bo bhe form of bhe appeal I have 
no doubt bhab S. 419 must be incorporated 
bdo then S. 421 whioh authorises bhe Ap¬ 
pellate) Court bo dismiss bhe appeal sum¬ 
marily. Then we oome bo 8. 422. If the 
appellate oourb does nob dismiss bhe appeal 
summarily, it shall oause nobioe bo be 
given bo bhe appellant or his pleader and bo 
sooh offioer as the Looal Government may 
appoint In this behalf. It has been suggest¬ 
ed by oounsel for bhe respondent bhab this 
olause should nob be incorporated. The 
answer to bhab is bhab on bhe language of 
S. 423 whioh he admits must be incorpora¬ 
ted, for there io no other provision for the 
appeal. S. 422 neoessarily should be in¬ 
corporated beoause bhe words are "bbe 
appellate oourb shall then" bhab is after bhe 
procedure In S. 422 has been oomplied 
with send for bhe reoords of bhe oase ” 
and lb also oontains in speoi6o words bhe 
provision for the hearing of bhe Publio 
Proseoubor. 

Ib is suggested that bhe words "as If” 
nesd in S. 250 do nob neoessarily imply 
bhab the whole procedure Is incorporated. 
Ib seems bo me that if any limitation is bo 
be made ib Is only suoh limitation as is 
required by bhe doobrine of mutatit mutan¬ 
dis and bhab Ib, as long as there Is a provi¬ 
sion whioh is suitable for bhe olass of oa^es 
bo whioh bhe incorporated provisions are 
made applicable, bhe requirement of bhe 
prooedure laid down therein should be 
appropriated bo bhab olass of oases with as 
little variation as possible. I am therefore 
dear that the words in S. 422 "and bo sooh 
offioer as bbe Looal Government may ap¬ 
point in this behalf" are incorporated in 
S. 250, Cl. (3). 

The Publio Proseoubor has invited my 
attention to B. 60 of bhe Criminal Buies of 
Praobioe whioh lays down who are bhe per¬ 
sons bo whom nobioe should be given under 
8 . 422 ; and it is dear that in appeals, 
againsb compensation orders bhe Distriob 
Magistrate Is bhe person bo whom nobioe 
must bo given. This is bhe view taken by 
bhe learned Judges in Quruswami Naicfan 
v. Thirumurthi Chettrj (2). In bhab case bhe 
appeal was heard by the Joint Magistrate 
and the Court pointed out that nobioe of 
bhe appeal should have been given under 
B. 60 bo bbe District Magi c trate. 

What bhe prooedure of bhe Distriob 
Magistrate should be on receiving suoh a 
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a nobioa does not arise In ibis case beoanse 
no notice was in faot given to him, the 
reason being that he himself heard the 
appeal. It is unnecessary to say that when 
anoffioer Is bearing an appeal judioially 
there Is no neoessity for him to give notioe 
to himself. It neoessarlly follows there¬ 
fore that in this oase there has been no 
breaoh of provision of S. 422 requiring 
notioe to a particular offioer and this objeo 
tion therefore fails. This petition is there¬ 
fore dismissed. 

Petition dismissed. 
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Spbncbb and Ramesam, JJ. 

Bamalagu Servai —Plaintiff-Appellant 

v. 

Solai Servai and others —Defendants- 
Baspondents. 

Seoond Appeal No. 646 of 1920, deoided 
on 17th January 1921, from the deoree of 
the Tempy. Sub-J., Madura, in Appeal Suit 
No. 48 of 1918. 

(a) Limitation [Act, Art. 63 —Suit to recover por¬ 
tion 0 / debt due to family, collected by one member 
ajter partition — Art. 62 applies and not Art. 96. 

Article 62 and not artiole 96 applisi where one 
member of a family whioh has beoome divided 
0011*018 a debt doe to the family and keepa the 
amount and another member fllei a suit to re- 
00 m h.a share 6 Mad 402; 26 M. L. J. fi9l; 82 
Mad. 191 and 87 Mad. 881 Foil. [P. 383, 0 2 1 
< b )' Imitation Act, S. iS-Caee covered by Art. 
82—SuiMgnenlI oc| ol fraud relied on to save time. 
<ot»on— 3. 18 doe a not apply. 

8 .18 oanaot apply to a oast under Artlole 62 
where there was no fraud at the date when the 
payment was made and the oauso of action arose, 
but a subsequent aot of fraud was relied 00 to 
save limitation 26 M. L. J. 681 Diet. 

P.288, 0.2] 

S. . S. Jayarama Aiyar—tox Appellant 

T. L. Venkatarama Aiyar—tox R 9B . 

pondents. 

Spencer, J.: The Lower Oourks ware 
olearly right In applying Aitiole 62 of the 
Limitation Aot to the lacks of this oase and 
Arunaohala v. Bamatamy ( 1 ), Vaidynatha 
fc. V - A'*™™ Aiyar 12), Lakshmi 
Naranmha y. Lakshmamma (3), Sankunni 

I* (4) “ d M'dambaramma 
▼. Begu Balayya (6) are authorities for 

(1) (1881) 6 Mad. 402. -- 

94> W (1909) 82 Mad. 191=1 1 . a 408=19 M.D J. 

M.'w.Wsf “■ L 8 s1 ='81S 

i*S’<F£££7&T2f* “■ w - N - “ 8 = 

’ (6) (1911) 8 JL W. N. 467=18 1,0, TO4. 


holding that this Article, and not Artiole 
96. applies where one member of a family 
wbioh has beoome divided colleots a debt 
due to the family and keeps the amount. 
The oolleobion having been made on 2nd 
May 1909 this suit should have been 
brought before 2nd May 1912 under Arti¬ 
ole 62. 

Reliance is placed on 1st defendants’ 
reply notioe Ex. C-2 as extending the 
period of limitation, beoause the faot of 
oolleotion was suppressed therein on 
11-6—1909. 

But the plaintiff's oause of aotlon to sue 
arose by reason of the 1st defendant having 
kept baok the plaintiffs share wYven he 
oolleoted it on 2nd May 1909 and thus 
time had already begun to run when Exhi¬ 
bits 0. and 0-2 were exchanged. 

It has not been shown that there was 
any active and fraudulent oonoaalmenl 
from the plaintiff of his right to institute a 
suit at the time when that right first 
aoorued to him. 

S. 18 of the Limitation Aot will there¬ 
fore nob help the plaintiff to the extent of 
oreating a fresh date for computing the 
time for instituting this suit. 

This Seoond Appeal fails and is dismiss¬ 
ed with costa. 

Ramesam, J.— I agree. It Is doubtful 
whether there is any fraud iu the aase so 
as to atbraot the application-of Artiole 95 
or b. 18 of the Limitation Aot. There has 
been no misrepresentation by the defend¬ 
ant unless it be that the defendants not 
oommunioating to plaintiff the faot of the 
reoeipt of the debt by him amounts to one. 
But as there is no finding as to relation¬ 
ship of any kind between the parties there 
is no duty to oommunioale (Vide Aruno- 
ohala y. Bamasamy (1) and Vaidyanatha 
Aiyar v. Aiyasamy Iyer (2) whioh imply 
this.) If it is said that a duty arose at the 
time when Exhibit 0 2 was sent, I think 
S. 18 of the Limitation Aot oannot applyi 
to a oase under Artiole 62 where there was 
no fraud at the date when the payment! 
was made and the oause of aotlon arose] 
bub a subsequent aot of fraud was relied on' 
to save limitation. The section is inappli¬ 
cable to suoh a oase as we are not told how 
the interest has to be dealt with. Lahihmi 
Narastmha v. Lakshmamma (3) is a oase 
where the fraud was at the date of the 
partition and therefore not subsequent to 
the date of the oause of aotlon. 

Stcond appeal dumiued. 
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Aylnig and Couxts Thoxtbr, JJ. 
Ramappa— Plaintiff-Appellant. 

v. 

Abdulla Beari —Defendant-Responlent. 

Saoond Appeal No. 997 of 1920, decided 
on 20»h Daoambar 1920. frocn the deoree 
of the Dist. J. South Kanara, in Appeal 
Sail No. 321 of 1919. 

(a) Landlord and Tenant—Landlord suing for 
rent cannot deny existence of Jeosc for that period. 

A landlord who reoognises a term even by 
fining (or the rent, oannot be beard to lay that 
there was no valid subsisting loase daring the 
period for whioh he sues lor rent. [P. 284, 0. l.J 

(b) Landlord and Tenant—Customary law of 
Kanara—Tenant it entitled to the value of im¬ 
provement i. 

The customary law of Kanara is that the 
tenant has not merely the privilege of removing 
the improvements where they are severable bat 
is entitled to leave them on the land and to be 
paid compensation by the landlord. 24 M. L. J. 
197. Poll. [P. 284, 0. 2.] 

K. P. Lakshmana Rau —for Appellant). 

B. Balakriskna Rau —for Respondent). 

Judgment.—In this oase the learned 
Disirio* Judge has deoreed a suit for posses¬ 
sion subject to the evioled tenant being 
awarded compensation for an improvement 
made by him on the property. The tenant 
was in under a registered Chalgeni obit or 
yearly lease executed on the 4th September 
1915. It appears to be oommon ground 
that the term aoaording to that ohlt oame 
to an end on the 10th Maroh 1916 and 
the improvement in question which, is 
ohiefly a house, was admittedly built after 
the termination of the Chalgeni obit. But 
it was built while the tenant was holding 
over and that holding over was subsequent¬ 
ly reoognised and legalised by the landlord, 
because in his plaint he sues for the rent 
for 1917 and the rent for 1918 and it has 
been dear law for a very long time that a 
landlord who recognises a term even by 
,uing for the rent, let alone accepting it, 
oannot be heard to say that there was no 
valid subsisting lease during the period for 
whioh he sues for rent. Moreover he will 
be deemed to have waived any causa of 
forfeiture existing up to the end of the 
period for whioh he sues for rent. Vide 
Dendy v. Richoll (1). By the Transfer of 
Property Act, 8.116, where the lessor as- 
Bents to the lessee’s holding over, the 
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tenant should be deemed to bo a tenant 
from year to year and in this orre the 
landlord has signified his recognition of It 
by the demand for rent. 

The next point taken is this, that the 
provisions of the Transfer of Property Aot 
apply whioh would give the tenant only 
the right of removing the superstructure 
that he pub upon the land and nob any 
right to compensation. As against that, 
ib is said that the oustomary law of Kanara 
is that the tenant has not merely the 
privilege of removing the improvements, 
where bbr»y are severable but is entitled to 
leave the^a on the land and to be paid 
'ompensation by the landlord. The 
leading oase on the subjeot Is Daramma v. 
Mariamma (2). It is quite true, as pointed 
out by Mr. Lakshmana Rao, that this is a 
oase not of a lessee but of a mortgagee in 
possession. But not only do we see no 
logioal distinction between the two oases 
because the principle is that the landlord 
should not get the benefit of what he has 
nob paid for and reap what others have 
sown but it is dearly regarded in the judg¬ 
ment in that oase as being exactly on the 
same footing for both tenants and mort¬ 
gagees. In faot the argument there seems 
rather to have been, “ We agree that this 
law applies to tenants but we oontend that 
it does not apply to mortgagees." 

As a last point, it is said by Mr. Laksh¬ 
mana Rao that this is not an improvement 
for whioh he is liable. The only one as 
to whioh the question arises is this house. 
It does seem a little strong to say that you 
oannot have a garden without a house for 
people to live in and look after it and the 
other reason given by the Distriot Judge 
that the garden will have the benefit of the 
bouse and the rubbish eto., is obviously 
unreasonable. But it may be that there 
are gardens for the proper cultivation of 
whioh it is essential that somebody should 
live there and therefore there mast be a 
house: This is a finding of faot and we 
think therefore that this appeal fails and 
must be dismissed with costs. 

Appeal dismissed. 

(2) (1918) 24 M. L. J. 897=19 I. 0. 871. 


11 ) (1868) 4 0. B. (N. B.) 878=27 L. J 0. P. 820 
=14Q E. B. 11M=>6 W. B, 602. 
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Oldfield and BaMesam, JJ. 
Bal Naickin —Plaintiff.Appellant. 


7. 


Acfcawifl Naioken — Defendant-Respon¬ 
dent. 

Second Appeal No. 2051 o( 1920, deoided 
on 20lb April 1921, from the deoree of the 
Bub-J., Dlndigol, in Appeal Sait No. 68 of 
1920. 


Evidence Act, 8. 108 —Date of death immate¬ 
rial—Preeumplion of death aritee after lapse of 
tevm yean. 


In » Casa where the point of time to whioh the 
death has to be referred,may be plaoed indifferent¬ 
ly either daring the (even years or after the lapse 
of the seven years (it not being neoeasary to show 
that the person lived daring the seven years), 
there U a presumption after the lapse of the 
seven years in favour of the death and it ie for 
the other side to displaoe the presumption and 
the party relying on the presumption ie entitled 
to aaeceed if no evidenoe is offered by the other 
side. 81 Mad. 440 and Mad. Seoond Appeal 1911 
of 1918 BeL on. 84 All. 86 and 6 L. W. 698 BeL 
on- [P. 986, C. 9.] 

0. V. Anantakrishna Iyer and B. Sr*n»- 
vasa Iyengar —for Appellant. 

O. K. Narayan —for Respondent. 

Judgment:—It is trae tnat it has been 
pointed oat in several oases that while 
there is a presumption that a person is dead 
when be or she has not been heard of for 
seven years, there is no presumption as to 
the particular data on whioh he or the 
died (Vide, Lord Denman, 0. J.) in Nepean 
▼. Doe (1), Giffard, L. J. in In Be Phene's 
Truatt (2) and Venkata Ranumantdu Qaru 
y. Lachohamma (3) and the burden of prov¬ 
ing the aotual date of death lies on the 
person who has to bring his suit after the 
death o! the person who is unheard of, and 
within a particular period after the death. 
But these remarks apply only when the 
point of time at whioh the death has to be 
plaoed falls neoessarily within the seven 
years. (Vide the above oases and Halsbury's 

?„S° 8,,nd ' V °‘- 13 ' P*8. 600, par,, 
graph 692) or neoessarily beyond the seven 
Wars, Veeramma v. Ohenna Beddi ( 4 ). 
With groab deference to the learned Judges 
who deoided the eases In Muhanad Shariff 


(1) (1817) 9 M. & w. 894=7 LI Ex 896 

iiftuftssr* Bm * L °* 668 ~ 46 * * m 

i8W.B.?cra. 18a=89 U 3 ‘ Gh * B1B - 22 T - 1U: 
l8)'(1904) 14 M. L. J. 464, 

W *40=18 L 0- 43=28 M. ] 


v. Bande Ali (5) and Ellamandayya v. 
Lakshmayya (6) we are unable to follow 
the reasooing in them. 

In our opinion, in a oase where the 
point oi time to whioh the death has to be 
referred, may be placed indifferently either 
dnring the seven years or after the lapse 
of the seven years (it not being neoessary 
for the plaintiff to show that the person 
lived during the seven years), there is a 
presumption after the lapse of bhe seven 
years in favour of the deabh and it is for 
the other side to displaoe the presumption 
and the party relying on the presumption 
is entitled to snooeed if no evidenae is 
offered by the other side. The decision in 
Veeramma v. Cfrinna Beddi (4) and the 
deoision in Oleti Chinna Kamakshayya v. 
Oleti Kotilingam and others in Seoond 
Appeal 1911 of 1918 are perfectly consis¬ 
tent with this view. In the former of these 
oases, the presumption relied on was that 
a person was alive up to the end of the 
seven years during whioh he was not 
heard of and in the seoond oase the pre¬ 
sumption sought was that the person died 
within three months after he wa 9 last 
heard of and both these presumptions are 
not permissible. In onr opinion the dis¬ 
tinction sought to be drawn in Ella * 
mandayya v. Laluhmayya (6) that the pre¬ 
sumption applies only to the date of the 
suit and not to any antecedent date though 
suoh date is after seven years is not 
supported by any English authority and Is 
not quite intelligible. 


In this oase, if the plaintiff shows that 
Thatha Naiokan had not been heard of for 
a period of 7 years-whioh 7 years terminat¬ 
ed prior to August 1918, the plaintiff is 
entitled to snooeed. The deoree of the 
Subordinate Judge Is reversed and the 
appeal remanded lor disposal aooordine to 
law. The Costs of this appeal will abide 
the result. Stamp value will be refunded 
on applieation. 


appeal demanded. 


10 ( 5 tl91 9 ,84Aa 3tt = 11 *• a- 474=8 A. L. J, 

( 6 ) (1917) 6 L. W. 688=88 M. L. J. 395=43 r 
a 941=1917 M. W. N. 799. H * 
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* A. I. R. 1921 Madras 286. 

Aylin3 and Krishnan, JJ. 

Qordhan Das Chuni Lal Dakuwala — 
Appellant. 

v. 

T. Sirmnn Kanthimathinatha Pillai and 
others —Respondents. 

Appeals No. 127, 123 and 199 ol 1920, 
deoided on llbh Angus* 1920, from the 
orders of the Dist. J., Tinnevelly, dated 
14lh April 1920, in I. A. Nos. 145 and 
158 of 1920. 

*(a). Companies Act (1892), S. 144— Sanction 
required under the section should be judicially ex • 
erctssd — Unless Court is satisfied of the adequacy 
oj the offer, best course is sale by auction . 

The sanction of the Coart required ander 
S. 14i has to be exercised with judicial discretion 
having regard to the interest of the Company and 
its creditors. Wherever property is authorised to 
be sold by private contract it is the duty of the 
Court to satisfy itself that the price fixed is the 
best that,could in human probability be expected 
to bo offered. Unless satisfied of this the only 
safe and proper oourse is an auotion sale. 

[P. 287, C. 1 & 2.] 

(b) Companies Act (1882), S. 144— Madras High 
Court Rules , R. 80— R. 80 applies to sanction 
under S. 144 

No order sanctioning a sale to the prejadioe of 
contributors or creditors shall be made ex parte 
on the application ol the Official Liquidator. 

IP. 28?, C 2.] 

* (o) Companies Act U882), Si. 169 and 144— 
Order under S. 144 is appealable under S. 169. 

An order granting sanction as well as one re¬ 
voking ia sanction are both appealable ander 
B. 169. 

(d) Companies Act (1882), Ss. 144 and 169— 
Finality of contract of sale by Official liquidator 
is subject to appeal under S, 169 agairm Court's 
sanction . 

Where a man depends for the validity of his 
contract of purchase on a sanction granted which 
in law is subject to be set aside in appeal, and 
possibly in review also, he cannot plead that he 
has carried out his part, in bar of the Court s 
power to deal with that sanction. He must be 
deemed to have taken the risk of the sanction 
being set aside for good cause shown and of his 
purchase failing in consequence. 

* (e> Companies Act , S. 144— Sanction given es¬ 
parto and without any enquiry—Court has in¬ 
herent power to set aside sanction . 

A Court has inherent power to recall his order 
granting sanotion passed without notice and 
without hearing parties to correct the serious in¬ 
justice done to them. The Bolivar U^lfy 2 A* O. 
208 Bel. on. 87 M. L. J. 162 and 43 Mad. 94 (F. 
B.) Diflt. 

K. Srinivasa Aiyangar—lot Appellanfc, 

T. Bangaohariar —for Respondents, 

Ayling, J.These appeals arise oufc of 
proceedings in fche Disfcriofc Oonrfc of Tlnne- 
yelly under Aofc VI of 1882 in flonneotion 


wilb fche winding up of the South Indian 
Mills Company Limited. The Company in 
question was floated in 1903—and a 0 om- 
pulsory order for its winding up under 
Sect. 129 of bhe Aofc was made by the 
District Court on 21sfc February, 1913 . 
For praofcioal purposes its assets consisted 
of the building and the machinery of fche 
Daragh Mills at Quilon wbioh had been 
purchased by fche Company in 1909 for 
Rupees 2,62,500. The sale prioe had been 
largely raised by a morfcgaga on the said 
property and fche mortgagee in August, 
1919 obtained a deoree for about 4^ lakhs. 
For one reason or another among whioh 
the war and bhe litigation between the 
oompany and the mortgagee doubtless 
figured largely, proceedings dragged on and 
praotioally oothing was done to realise the 
Company's assets till 20th February, 1920. 
On that date the Offioial Liquidator wrote 
to the District Judge intimating that be 
had reoeived an offer of 6$ lakhs for the 
mills as they stood and reoommended its 
aooeptanoe. After a personal interview 
with the Offioial Liquidator bhe same day, 
fche District Judge passed an order permitt¬ 
ing the Offioial Liquidator to sell at the 
prioe offered "conditionally on the offeror 
giving a valid oheque for Rs, 50,000 by 
the 21st". The purport of this order was 
oommunioated to appellant the same day, 
apparently verbally: and formal communi¬ 
cation in writing was made by a letter of 
the Offioial Liquidator dabed 23rd 
February 1920. The oheque for Bs. 
60,000 was banded to the Offioial Liquida¬ 
tor on bhe 20bb. A further oheque for 
Rs. 4,10,000 was given to him on the 21th 
and paid into Court in discharge of the 
mortgage deoree. The balauoe was paid 
on or before the 28th. 

On 2nd Maroh 1920, 1st Respondent, 
the former Manager of the Company, pre- 
sented a petition in the Dlstriot Court 
objeofcing to the sale to appellant as being 
for an inadequate price, putting forward an 
offer from Mr. jRanohod Lal Amrablal of 
Ahmadabad for Bs. 7,01,000 and asking 
that the latter should be aooepbed, or the 
property sold by auotion. The Disbriot 
Judge after satisfying himself of the bona 
fide of Mr. Banohod Lai’s offer by taking a 
deposit form him of the amount specified 
in the form of oheque, issued notiod to all 
parties (including the Offioial Liquidator 
2 nd respondent before us) and after a full 
inquiry passed a further order on 14tb 
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April, 1920, oanoslling the sale to appel¬ 
lant and directing sale by aaoiion. Against 
this order the present appeal is preferred. 

The above are the essential fads of the 
oase: bat paragraphs 2 to 8 of the Distriot 
Jadge's order contain a fuller statement 
and indicate dearly the oiroumstanoes 
under which his orders of February 20th 
and April 14th oame to be passed. We 
have had the benefit of an exhaustive 
argument from the learned Vakils on both 
sides, both as to the merits of the Distriot 
Judge's first order and as to whether it was 
competent to him to subsequently canoel 
it, and direct an auction sale. The learned 
Advocate-General has contended that he 
had no power to review it or modify it and 
that his order of April 14th was without 
jurisdiction. On the other hand in the 
course of the hearing Mr. Bangaoharlar for 
1st Respondent has filed an appeal under 
Seot. 169 of the Companies Aot against 
the original order of February 20th toge¬ 
ther with a petition to excuse the delay in 
presentation and extend the time as provi¬ 
ded by the seoiion. 


Now, dealing first with the merits of th 
oase, I find it impossible to justify th 
Distriot Judge’s order of February 20tb 
In effeot, it sanctioned without due oon 
slderatlon or notioe to the owners or per 
sous interested therein the sale of property 
for a prioe which in the light of informatioi 
now available must be held to be very 
inadequate. We must treat Mr. Banohoc 
Lai's offer as a genuine one: so muob i< 
obvious from the fact that he paid a ohequc 
for the amount into Court and intimated 
that it might be taken as his first bid in 
the event of an auotion. This offer was 
nearly 2 lakhs in exoess of the prioe paid 
by appellant; and it must be taken that the 
latter was to this extent at least, if not 
more, below the market value of the pro- 

E- * , I V ^ b apparent, moreover, on the 

[HI ° f . ,° Wn skale “ent of 

ShSL? 1 h u deolslon was arrived 
without any suoh consideration as the 

SS",importance of the question 

demanded. Seot. 144 of the Companies 

Aot makes the Official Liquidator’s power 

to 5.11, whether by .ration or by S 

oontraot, conditional on the sanotion of the 

Court; and this i 3 obviously a sanction to 

f b ° iaaiolBl a,S0r6ti0Q having 

regard to the Interest of the Company and 

Pwporty U 

ihorlsed to be sold by private oontraot it is 


the duty of the Court to satisfy itself that 
the price fixed is the best that oould i<= 
human probability be expeabed to be off-u 
ed. Unless satisfied of this the only =afe 
and proper course is an auction sale. We 
have been referred to certain of the rules 
under the Companies Act regarding the 
procedure bo he adopted : in particular 
Br. 74 and 80. The former provides that the 
sanotion of bh9 Judge shall be obtained by 
the Offioial Liquidator upon application on 
affidavit and an order in a prescribed form 
shall be drawn up thereon unless the Judge 
otherwise directs. B. 80 provides that no 
order to the prejudloe of contributors or 
creditors shall be made ex parte on the 
application of the Offioial Liquidator. 2 
do not wish to press these roles UDduly. 
B. 74 was oertainly broken and one is 
forced to the oonolusion that It was over¬ 
looked by the Judge. The exaob soope of 
B. 80 may be open to question : I am fully 
alive to the faot that merely beoause it 
subsequently turns out that an order is not 
the besb that oould have been made from 
the point of view of contributors or cre¬ 
ditors, it should not neoessarlly be treated 
as one to their prejudice and set aside as 
illegal if it was made ex parte, but taking 
the broadest possible view of the matter 
(m the sense of the view whioh allows 
most latitude to t ne Judge) it seems olear 
that an application to sanotion sale of pro- 
perty of this value forming the sola asset 
of the Company should have been made in 
due form as required by B. 74 ; and that 
opportunity should have been given to 
presons interested in the Company to re¬ 
present anything they had to say about it. 

[The judgment then pointed out the 

raraSli P ‘ ea by ‘ k6 Dlslr, °' 


•T 1 proaaoura in passing his 

original order was therefore at variannn 

with .ha spirit rad ,t laasl l n ona raanaat 
of the letter of the rules and we have nn 

oSfl b V h K k . U T 5 , a ° Iniaa, olons one and 
one whioh Is oaloalated it unhald fa • , 

Ihrt'th? ‘ he l6a ^ b ^ n Advooate^Gene'ral 

•PPflal by him set aside iliJ W ? naer 
»he order of 20th February^gao* 

And that the District JudL finaI: 

»o modify, araaal or leyiew ft Mr 
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ohari on the other side supports the Judge's 
order dated 14th April, 1920 as warranted 
by Seo. 169 of the Companies Aot, and by 
the inherent power whioh a oourt is said to 
possess under oertain oiroumstances of 
reviewing its own order. I do not think it 
necessary to embark on a disoussion of the 
difficult point involved in either of these 
contentions. Seot. 169 is a seotion by no 
means easy of oonstruotlon, and we have 
been referred to numerous authoritative 
ruliDgs on the inherent power of rev ; ew, 
which are not easy to reoonoile but assum¬ 
ing for the sake of argument that the order 
of 20th February 1920, was not open to 
review by the Dlstriot Judge himself aud 
that his order of 14lh April, 1920 was 
ultra vires the order of 20th February 
1920 was undoubtedly appealable to this 
oourt under Seot. 169, of the Act and an 
appeal has now been 61ed. The time 
allowed (3 weeks) has of oourse long ex¬ 
pired : but the seotion gives us the power 
of extending it, and I think this is emi¬ 
nently a oase in wbiob we should exercise 
that power. The oase is one whioh oomes 
within the spirit of seotion 14 of the Limi¬ 
tation Aot. 1st Respondent lost no reason¬ 
able time in applying to the District 
Judge to oanoel bis order and was guilty of 
no laok of diligenoe in proseouting it. He 
must be taken to have aoled in good faith 
in his oholoe of remedy, whatever be the 
oorreot view of the oompetenoy of the pro¬ 
ceedings. He was suooessful in his appli- 
cation and at an early stage of the hearing 
before us filed his appeal petition with a 
separate petition asking for extension of 
time. I think this latter petition should be 
granted and the appeal admitted. 

Another objeotlon taken by the learned 
Advooate-General is to the effeot that in 
view of the oommnnloalion of the Distriot 
Judge's order and of the payment by appel¬ 
lant of a portion of the sale prioe as speci¬ 
fied therein the matter should be treated 
as a completed contract enforceable against 
the Offioial Liquidator, as against any pri¬ 
vate party in Booordanoe with the provi¬ 
sions of the Contraot Aot. As regards this 
it is only neoessary to remark that the 
Offioial Liquidator's offer is contingent on 
the sanotion of the Distriot Judge and that 
whatever view may be taken of the Judge’s 
power to oanoel his sanotion, that sanotion 
is oertainly liable to appeal to this oourt. 
If therefore we consider it as one whioh 
we should interfere with we need not be 


deterred from interfering by any theory of 
oompleted and irrevocable oontraot. 

We have already disoussed the merits 
of the oase and I am dearly of opinion 
that the Distriot Judge's first order is one 
whioh should be set aside. It is unneoe'sary 
to disouss the oases quoted before us in 
whioh oourts have interfered or refused to 
interfere with the sales held. None are 
on all fonre with the present oase and 
almost all the oases of refusal relate to 
oases of subsequent offers after a regular 
sale. This is a oase in whioh a Judge has 
hastily and without due, consideration 
aooepled a private offer without any 
attempt to satisfy himself that no better 
would be forthcoming if due publicity was 
given ; and in whioh his hasty notion Is 
likely to involve the owner and oroditors 
of the Company in a loss of something like 
2 lakhs of rupees. If appellant's conten¬ 
tions be aooepted, that loss is irremediable. 
Snob loss as may be occasioned to appel¬ 
lant by oanoellation of the order of 20tb 
February 1920 oan, on the other hand to a 
large extent, If not entirely, be made good. 

I would therefore in supersession of the 
Distriot Jadge’s order of 14th April 1920 
direot that the District Judge's order of 
20bh February 1920 be set aside and the 
property be sold in pnbllo auotion under 
the orders and aubjeob to the confirmation 
of the Distriot Judge. Out of the sale 
prioe, Mr. Ohunnilal Dakuwala is entitled 
to be paid the sum of 51 lakhs with interest 
at 12 per oent per annum from date of pay¬ 
ment by him to date of tender or payment 
to him. As already staled there is every 
prospeot of the auotion sale prioe being 
largely in exoess of this figure. But It may 
be safer to provide for the improbable 
oonbingenoy of the auotion sale being a 
failure. In suoh an event Mr. Dakuwala 
should not be prejudiced more than is 
unavoidable. I would therefore direot that 
if the auotion prioe does not oover the sum 
of 51 lakhs with interest as above speoified 
and the oosts of the sale the auotion should 
not be oonfirmed but the sale to Mr. 
Dakuwala for the prioe already paid by him 
shall be oonfirmed. If the auotion prioe 
does exceed the figure above indicated the 
auotion sale will in the absenoe of valid 
objeotion be oonfirmed. The auotion sale 
prooeods will be applied first to the satis¬ 
faction of Mr Dakuwala's olalm above re¬ 
ferred to and to the sale expenses: the 
balanoe being credited to the company. 
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Costs of all parties Id these proceedings 
should be paid out of the Company’s 
assets. 

It may be mentioned at the outset 
that though Act VI o< 1882 bas been 
repealed by Aot VII of 1913. S. 284 of the 
latter Act provided that in winding up 
proceedings I'he tbe present one ^hioh bad 
been oommenoed before tbe commence¬ 
ment of tbat Aot the former Aot VI of 1882 
Is to be applied as if tbe new Aot bad not 
been passed at all. We are therefore only 
concerned with tbe provisions of Aot VI of 
1882 and not with those of Aot Vll of 1913 
In the disposal of these appeals. 

Tbe learned Advooate General for tbe 
respondent in A. A. O. No. 199 of 1920 
(Mr. Dabuwala) invited us to dismiss tbat 
appeal in limine as barred by limitation 
and also as one not competent under Seat. 


does not apply to orders of sanotion bub 
only to orders which are ex faoie to the 
prejudice of oootrtbutories suoh as orders 
to them to pay. I do not see why the rule 
should be read in this restrioted manner, 
tbe words being wide enough to cover the 
present oase. An order for sale of a Com¬ 
pany's property aDd an order for the 
adoption of a particular mode of con¬ 
ducting that sale are both, to my 
mind orders whioh may work to the 
P'ejudioe of the oontribntories and 
creditors as they may result in considerable 
loss to them. It stands to reason tbat 
suoh orders should not be made without 
notice aod there is thus no valid ground to 
read tbe rule R. 80 as not referring to 
them. There oan be no piaotioal difficulty 
in giving suoh nobioe a? R. 81 enables the 
Judge to appoint one or more oonbrlbn- 


169 o( bhe Aot. As regards limitation I 
entirely agree with my learned brother for 
the reasons given by him whioh I need 
not repeat tbat we should exeroise tbe 
power given to us by beot. 169 itself to 
exouee delay, in the olroumstaDoes of this 
oase. The seoond objeobion is based on 
the argument that an order like the 
ooe under appeal granting sanction to the 
Offioial Liquidator to sell by private 
sale is not one of tbe orders falling with¬ 
in seotion lf9 In this argument the 
respondent really lands himself in a 
dilemma for if the order granting sanc¬ 
tion is not appealable it is not clear 
how the order revoking that sanotion oan 
be appealable and his appeals 127 and 128 
of 1920 whioh are against suoh an nrder 
will also have to fait I am however ol 
opinion that both orders fall within the 
seotion. I consider that bha Dislriol Judge 
exercises a judioial discretion in granting 
sanotion under 144 (o) and that be should 
do so only alter hearing parties interested 
•s great prejudice might otherwise arise of 
whioh the present oase itself is a dear 
mstanoe. Under the rules framed by the 
High Court UDder the Indian Companies 
Aot VI of 1882 on 9tb April 1896 to take 
eneot from the 1st of May 1896, R. 94 
provides that snob sanotion shall be obtain¬ 
ed upon application on affidavit" and that 
an order shall be drawn up thereon un- 
wss the Judge shall otherwise direot’’. R b0 

OTder 10 th0 P r6 iudloe 

ol oontribntories or creditors shall be made 


lories or creditors to represent the whole 
body of them. An order of sanotion under 
Seotion 114 (o) seems to me therefore to 
be one having a indloial rather than a 
purely administrative oharaoter and to (all 
within Seob 169. No authority has been 
oited for excluding them from tbe purview 
of tbe seotion and I would therefore over- 
ruletbe preliminary ofcjeotions to tbe main¬ 
tainability of A. A. O. No. 199 of 19.0. 

On the view above stated it is nob 
material to deoide in this oa c e tbe some¬ 
what difficult and muoh discussed question 
whether the Dlslriob Judge himself had 
jurisdiction to oanoel his previous sanobion; 
for whether he had power or nob yve 
certainly have power to consider in appeal 
the legality and propriety of that order. 
The faots reg«rdit>g the making of that 
order have been very fully stated by the 
Distriot Judge in his order of the 14th 
April and again In my learned brother’s 
Judgment and I need not repeat them. 
Those faots are not disputed at all before 
us but the learned Advooate-General for 
Mr. Daknwala oontended that as the sanc¬ 
tion was a otually granted by the Distriot 
Judge and oomnmnioated to bis alien!; and 
as he had aoled upon it by grab giving a 
cheque for Rs. 60.000 and then again 
another .or 4 lakhs and odd and finally one 

received these moneys and utilized them 

m part for paying off tbe mortgage deoraa 
■wi-.i__ ,1 ^®sh Mills, his oljent's 


ol uuu.nnuwries or creditors shall be made purchase should u * * “ ,s 

f Va V\°\ *^ a "PPHoation of the Official fraud or imnroLr l z* S ? * 5ia L e , eiQ0 f t 
Liquidator , ,4l x is, suggested tbat B. fc0_&|es that hash™,/ ODdao ) on h,s PM* and 
iwi M—57 ^ >S lh ” ha3 been eipressly negatived by 
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the Distriot Judge his sale should nob be 
set aside at all. He oontends that tbe 
faob that ib is now shown that Ihe property 
was worth more and that there are per¬ 
sons who are prepared to pay more (or ib is 
no ground at ail for setbiDg aside the pur- 
eba c e wb'ob aooording to him is a oompleted 
and executed oontrao*. Ibmay however be 
observed that the contraot is still in part in 
an exeoutory ^tage as the deed o( nonvey- 
aroe neoessary to transfer the Mill to Mr. 
Dakuwala has nob yet been exeonted and 
registered and possession of tbe properby 
has nob been given to him yet. ‘Whether 
that would make any material difference in 
tbe principle to be applied or not, it seems 
to me where a man depends for the vali¬ 
dity of his contraot of purobase on a sano- 
bion granted wbiob in law is subjeob to be 
set aside in appeal and possibly in review 
also be cannot plead that be has oarried 
out his part, in bar of the Court's power bo 
deal with that sanction. He must be 
deemed to have taken the ritfe of the sanc¬ 
tion being set aside for good oause shown 
and of bis purobase failing in oon^equenoe. 

In the present oase briefly put, the sanc¬ 
tion was granted by the Distriot Judge 
very hastily in ignoranoe of tbe real prioe 
of tbe Mill and wibbout a proper applica¬ 
tion as required by bbe rules being made 
for lb and what is most importanb with¬ 
out any kind of notioe to the respondents 
who are the persons interested as owners 
of the Mill. When suoh a sanotion is 
proved bo work serious prejudice to those 
persons as has been amply proved in this 
oase ib seems dear to me that it oaonot be 
supported. If the sanobion and the sale to 
Mr. Dakuwala are oonflrmed the oootri- 
butories aud creditors of the Company 
stand to lose nearly 2 lakhs of rupees and 
perhaps muoh more as tbe Distriot Judge 
has found, a finding wbioh is olearly cor- 
reob. The prinoiple oontended for by tbe 
Advooabo General oannot be applied to a 
oa c e where tbe sanotion has been granted 
without notioe to tbe parties interested and 
I a a therefore not following h'm In his 
discussion of the Eoglish Law and referr¬ 
ing to the oa c es be ba c referred to in sup¬ 
port of it as all those oases refer to sales 
properly bold after due notioe. He has 
oibed no oase of a sanotion granted by a 
court for a private sale wibbout notioe to 
pprties being Dpbeld when it is shown to 
w Mr to tbeii prejudice. In faob tbe prinoi¬ 
ple stated in the oase of the The Bolivar 


(1) would I think apply to suoh a oase. 
The sanotion in this oase must therefore 
be revoked whether we do it in appeal 
ourselves or whether the Distriot Judge 
had power to do it himself as he has done, 
and with the revooation of sanobion tbe 
sale bo Mr. Dakuwala mu«t also fail 

A good deal of argument was addressed 
to us on the question whether the Distriot 
Judge bad himself power to revoke his 
order. Mr. T. Ratgaobatiar for the contri¬ 
butories olaimed for him suoh a power 
uuder Seot. 169 of tbe Act and failing that 
under his inherent powers as a oourt of 
Ju‘tloe. The olaim under Seot. 169 is 
based on the wctd ‘'rebearings” wbioh 
ooours in it. Tbe seotion seems to bave 
been modelled on Seot. 124 of tbe English 
Companies Aot of 1862, when rehearings 
by the same Judge was a reoognised prao- 
bloe in the Cbanoery Courts before the 
passing of tbe Judicature Aot of 1873. In 
India rehearings by the same oourt existed 
only in oases whoo ex pari e deorees and 
dismissals for default and abatement by 
death ol parties were ^et aside or when a 
review was granted. Mr. Rangaobariar 
ooDbends that "rehearing" means a rehear¬ 
ing by tbe trial Judge himself and is in 
the nature of a review of bis order whereas 
the Advooabe-General argues that it refers 
to tbe hearing of tbe appeal whioh be says 
is Itself a rehearing of tbe oase. 

It is a diffioult question to deoide what 
kind of rebearing tbe seotion really refers 
to and the d'ffioalty is enhanoed by the 
provision in it that reheariogs and appeals 
are to be bad in tbe same manner and sub¬ 
jeob to the same oondltions in and subjeot to 
wbioh appeals may be had from any order 
or deoisioD o' the same oourt in oases with¬ 
in its ordinary jurisdiotlon. The seotion 
refers to rebearings and appeals as d>stinot 
and different proceedings and in tbe latter 
part it says "no suoh rehearing and appeal 
shall be beard without notioe". These 
would seem to suggest that the rehearing 
is not a proceeding in appeal but one in the 
original oourt. But under the seotion the 
procedure to be adopted for rehearing is 
that presoribed for appeal and tbe appellate 
onurti alone has power to exou c e delay. 
These provisions on tbe other band seem 
to point that tbe rehearing is a prooeedmg 
in appeal. Seot. 1^9 is repeated in the 
new Aot as Seot. 202 without any 

(1) 2 A 0 203=86 L. J. P. 19B=2 P- 

Cm. 176=114 L- T. 1005=18 Asp. M. O. M9. 
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farther explanation. No authority has 
beeo oiled to as on the construction of the 
section or of the corresponding English 
Sect. 124. As I have already pointed oat 
it is not neoassary for the disposal of the 
appeals before as to deolde this difficult 
questiin what the term "rehearing" means 
and 1 am not therefore deoidine it. I may 
however say that I am molined to agree 
with Mr. Bangaohariar that if the seotion 
does not apply to the present ease we mast 
hold on tha principle slated in the case of 
the Boltvir above referred to, that the 
Distriot Judge had an inherent power to 
reoall his order passed without notiae and 
without hearing parties to correct the 
serioas injustice done to them. The oases 
oiled by the Advooate-Ganeral, vis., Anon* 
tharaju Shetty v. Appu Hegade (2) and 
Neelaveni v. Narayana Reddt (3) are nob 
applioable. The former refers to review of 
in order or deoree properly passed by the 
Coarb and the latter to the setting aside of 
#n ex parte deoree or order made under 
the Civil Procedure Coda where there Is au 
express provision for it in O. 9, B. 13 
Those oases are therefore olearly disting¬ 
uishable. B 


In the result the sanotion granted 
the Distriot Judge to the Liquidator 
the 20lb of February fails aod along wi 
it the sale to Mr. Dakuwala also fails, 
without proper sanotion the Liquidator h 
no power to sell. In these oiroumstano 
Mr. Dakuwala is of oourse entitled to i 
repaid all moneys paid by him to tha Liqc 
aator in pursuance of his ooutraot and 
the transaction is failing through no d 
fault of his I agree that he should be sav< 
from loss resulting from his money havii 
been looked up by allowing him fo 
Interest on his advanoe from the date 
payment up t° the date of repayment < 

li fe Th ° Dlslri0 ‘ Jad 83 hi 
allowed 12 per cent per annum and thong 

that rate is a fairly high one it has n\ 

been objeoled to and I adopt it. A diffioull 

however has arisen in directing a refuc 

a f ihB bu,k ol the mone 
b J him u as b00n p#i<J onb 10 the mar 1 

?d ana t 0 he a nn h ° ldei °‘ DDo1 ba rflo6 ™ 

monev in °° m W sufficient read 
money to pay him in full. The Mill mu 

therefore be sold as soon as pS 




and out of the sale proceeds he must be 
paid his money in full. 


A sale by publ<o auotion after due notioe 
in the public press seem9 to me to be the 
best mobbed to adopt and I therefore agree 
with my learned brother’s order regarding 
it and regarding the payment of the sale 
proceeds. The date of the auotion mu't 
ba fixed afresh by the District Judge, as 
early as possible. As Mr. Banohod Lai's 
offer of Bs. 7 lakhs one thousand is still 
subsisting, I do not apprehend thab the 
bidding at the publio auotion will be for 
less than that amount. However as my 
learned brother desires to provide for tha 
contingency of that offer bein^ withdrawn 
and of the bids not reaohing a proper 
6 gure, I agree wibh him that the auotion 
sale should not be confirmed unless the 
prioe offered is sufficient to pay all the 
expenses of the s«le and the amount 
refundable to Mr. Dakuwala and that in 
that case Mr. Dakuwala’s offer of Si 
lakhs should be aooepted. 


I agree also as to the order of 
made by him. 


OOfltS 


c. M. A. No. 199 of 1920 allowed. 

0. M. As. 127 and 128 of 1920 dismissed. 


Sadasiva Aiyab and NapibbTjj. 
Patent Ammal- Plaintiff-Appellant 

V. 

*££ 2552 !" ani 

3» J " 0oi “ bs, “ re ' '» 4- s No. L :, 

o ‘t- 

“irT-s sss—*■ •• te: 

(1) a condition for an illegitimate*!!“*?' “ °*' lsd 
fane an hem oUiming the “ lo °* P r,n » ! * 

limitation upon the right o( an'ml* 10 * ot * 

(pr.mo fade an heir), to inherit ihVT*!! 8 800 
Proving, that the oonneotion hit- h * ard# ® o! 
aod the father ol the UWg.JmJS mo ‘ he, 

Criminal ofleaoe and grave mi.ll , 0hlld evolved 

U ^ ‘ h# P9td0Q *** “«• *P ‘h« Q con!enUo Q n UU,ty 

where the parties”lloag° ‘°°'?j 3 ° on °«oHoa 

tlnol •nb-oaitei, 8 *° lwo ‘ defined di£ 
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T. M. Krishnaswami Aiyar— for Appel- 
lanls. 

S. Subravuinia Aiyar —for Respondents, 

Sadasiva Aiyar, J.— The plaintiff 
is the appellant. The suit was brought 
for the reoovery of sums due under 
a mortgage deed exeouled in lavour of 
the plaintiff’s husband in 1903. The 
plaintiff sued as the heir of her only son 
who died after her husband and who 
according to her, solely inherited the pro¬ 
perties of her busbaod. The defendants 
(mortgage-debtors) set up that the plain¬ 
tiff’s deoeased son left two undivided step¬ 
brothers bern to the plaintiff's husband by 
a co-wife of the plaintiff and pleaded that 
those step brothers of the plaintiff's son are 
entitled by survivorship to the amount due 
under the mortgage bond in dispute and 
further pleaded that they bad made pay¬ 
ments in di-ohaige of the plaint bend to 
those step-brothers. 

The Distriot Munsif found against the 
discharge pleaded by the defendants and, as 
regards the rights of the plaintiff's son's 
alleged step-brothers, be gave his finding 
as lollows:—" My oonviotion is that 
Tbyammal - ’ (that is the alleged 3rd wife of 
the plaintiff's husband) “ is a dasi ot Ven- 
kataramanasami Goundan," (that is the 
plaintiff’s husband) " and h6r sons are his 
illegitimate sons as there is no evidence of 
law that the connection between Veukata- 
ramanasaml Goundan and Tbyammal was 
adulterous or incestuous." 

Oq appeal, the Lower Appellate Court 
has made the following obseivations in its 
judgment. 

“ The finding that Thyammal was not Venkata- 
ramana*ami Goundan'e wife is I think right. He 
wat a Vellala Goundan of property and position, 
while the was an Ottiliva Goundan of no position 
at all. It ie not, I observe, seriously denied that 
the persons whose title tbe 2nd defendant set up 
are the sons ot Venkataramanaeami Goundan 
and Tbyammal." 

It also appears that besides these two 
sons, Venkataramanasami Goondan and 
Tbyammal were tbe parents of at least two 
daughters one of whom was married to 
P. W. 2. There oan, therefore, b6 no 
doubt that tbe oonneotlon between Thy- 
ammal and VeDkataramasami Goundan 
was permanent and not fugitive. Then 
tbe question is whether it was not adul¬ 
terous. Adultery being an offence under 
tbe Penal Code and the law always 
presuming innooenoe both in Civil and 


Criminal oa c es, the presumption Is that the 
oonneot on was not adulterous. (See Wood- 
roffe and Amir All's Evidenoe Aot pages 731 
& 732 where the authorities are quoted in 
support of tbe propo-i»ion that there is a 
general presumption aga nst misoonluot of 
all kinds aod there : s no prosumpiion more 
hignly favoured in tbe law than that of 
innooenoe). Whether you oalt the stipul 
abiou that tbe oonneoticn should not have 
been of aa adulterous nature, (1) a con 
dision for an illegitimate son (not prima 
facie an heir) olaimmg the Inheritance 
or (2) a limitation upon the right of 
an illegitimate son ( prima facie as an 
heir) to inherit, the burden of proving 
that tbe connection between tbe mother 
and the father of tbe illegitimate child in¬ 
volved that orimmal oflenoe and grave 
misoonduot of adultery is, in my 
opinion on tbe person who sets up that 
contention (There is to question of inces¬ 
tuous oonneotion in this oa?e, tbe parties 
belonging to two well defined disiinot sub 
oaste'O. On tbe finding of tbe Lowei 
Appellate Court, tbe attaok against wh oh 
has, (as above shown) failed, the seoond 
appeal has to be dismissed. But as tbs 
defendants set up that Thyammal's sons 
were legitimate sons of Venkataramana¬ 
sami Gouodan and (uibher set up tbe falsa 
plea of disouarge by payment, I would 
d'reot tbe parties to bear their respective 
oasts througnout. 

Napier, J.— I agree. 

Appeal ditmiited. 
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Sadasiva AiYab ano CouiTS Tbot- 

tbb, JJ. 

T. S. Venkatarama Aiyar —Plaintiff- 
Appellant 

v. 

V. Chendrasek'ira Aiyar and another — 
Defendants 1 and 4-Raspondents. 

Seoond Appeal No. 673 of 1920, decided 
on 5th January 1921, from the deoree of 
the Temporary Sub-J., Tanjore, In Appeal 
8 uib No. 57 of 1919. 

Grant—•Jnam—Unenfranchised inam landi 
granted purely a i a favour for maintenance of 
donee and htshein are not incaoable of alienation 
—Madrai Board of Revenue Standing Orders 5i- 

Unenfranchised inam land* granted not for 
the pertormanoe of future rervioe* either pubhoor 
private, but a* a pure matter of favour for the 
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maiataaBDoe ot 'the donee end hi9 , hei ” ‘. T< ' 
ino»p»ble ot .location It« eery doubtful whe¬ 
ther the Board's Standing 0<der 52. paragraph I, 
01. (5.. Sab Cl IS) has the force of law ^ Q tJ 

The prohibition of alienation mentioned in the 
etandlog order wae merely intended to indioate 
that the Government had tbe right of resumption 
in oonseqnenoe of the prohibited alienation though 
it would not cxeroies that right if tbe alieaees 
agreed to enfranchisement and to pay the ordinary 
rent or to pay a qait rent without the■ option of 
r»fu«»l . L p °- 1 J 

C. V. Anantha Krishna Aiyar— lor Ap¬ 
pellant 

C. A. Stthagiri Saitri and S. Qanapatht 
Sundaram —for 1st Respondent. 

Sadasiva Aiyar, J. —Tbe plaintiff Is 
thb appellant. This second appeal relates 
only to plaint items 1, 2, 6, 7 and 8. He 
brought tbe soil among other reliefs for a 
declaration that tbe attachment and sale of 
tbe items of tbe plaint lands in exeoQbion 
of tbe money deoree against his father, the 
4th defendant, are Invalid as tbe lands are 
nnenfranobised inam lands, and as their 
attachment and sale ore therefore prohibit¬ 
ed by law. Both the lower courts deoided 
against tbe plaintiff's oonhention. 

The only question argued before.us is whe¬ 
ther unenfranchised inam lands which bad 
□een granted, not for the performance of 
jfaluro servioes either publio or private, but 
•s a pure matter of favour for bba main¬ 
tenance of the donee and his beir9 are in- 
capable of alienation and whether snob 
alienation is prohibited by law or whether 
suoh alienation cannot be allowed as being 
against publio polioy. Iu Suniaramunhi 
Mudali v. Valltnaya^i Ammal (1) it was 
bold that each holder of a sbrotriem inam 
whioh bad been granted for only 3 Ilyas 
(namely, one Tbanappa Madali, bis son, if 
any, and the son’s son, it any), oonld not be 
alienated by will by the adopted son of the 
1st grantee (Tbanappa Mudali) who died 
witbont issue. The grant there seems not 
to have been of the land itself but only of 
the land revenue. Scotland, 0. J. (with 
whom Frere, J. concurred,) oitiog tbe 
authorities on tbe subjeot whioh were then 
few and after considering the Begulations 
A of 1831, 31 of 1836 aod 21 of 1838 held 
that shrotrlems are in the nature ot estates 
tail in striot settlement and that alienation 
to - a stranger by will was therefore invalid. 
There are however these two material 
distinctions between the faots of that ease 
and faots of the present oase : (1) tbe grant 
In that case wa? striotly oonfined to three 

(1) (1668) 1 M. H. 0. B. 466. 


generations, whereas in the present oase it 
was a hereditary grant to oonblnue from 
generation to generation : (2) the grant 
bhere was of land revenue to whioh Madras 
Regulation 4 of 31 direotly applied, where¬ 
as the present was a grant of the land itself; 
lha oase is therefore not governed by the 
three regulations mentioned in that oase or 
by kbe Pensions Act of 1871 whioh super¬ 
seded those regulations. (I do not lay 
stress oq kbe faok kbak the giant there was 
oalled sbrotriem grant whereas kbe grant 
in the present oase is oalled Bbath&vril* 
thi grant as there is no distinction in 
principle between the two kinds of 
grants). In A. Vmappa v. A . Bamajogi 
(2), Hoibway and loness, JJ. onlioUe 
the deolsion in Suniaramurthi Mudali 
v. Vallmayaki Ammal (1) and point 
out the distinction between the publio 
servioe loams governed by Regulation 4 of 
1831 which are made statutorily iraliena¬ 
ble by S. 2 of that Regulation and mere 
personal loams, some classes of which 
warns alone fell under Begulation 4 of 
1831. It was deoided In the oase in A. 
Vissappa v. Bamajogi that the inam 
Commissioner's certification and declaration 
that tbe inam was inalienable, was of no 
value and that unless there is a statutory 
prohibition, oortraots of alienation would 
bo valid. There, tbe mam seems to have 
consisted of tbe lands themselves and not 
the land revenue and the learned Judges 
distinguish Sundaramurthi Mudali v. 
Vallinayaki Ammal U) on that ground 
also. In Gunnatyan v. Kamakshi Iyer (3) 
kbe following observations ot Bashyam 
Iyengar, J. ooour at page 345 : 

"According to'the theory of the common law 
o! the land applicable to hereditary grants ot 
publio revenue as inam In favour ot individuals 
and to the interpretation ot suoh orown grants, 
succession, in suoh oases, is, or at any rat* $ tl 
supposed to be t hailed to the undivided brothers 
and to thedireot lineal heirs, including a daugh¬ 
ter’s son, ol the last inoumbent, as alio bis widow 
and tailing them, to the direot lineal heirs ot ths 
original grantee. And under that law, U is or it 
ii fupp iid to competent lor Government to 
relaae personal inacns. when tbe reveriion tails 
in, or in the language ot the Revenue Department 
—when tbe inam lapses either by expiration of 
the lives for whioh the inam was granted ov by 
reason ot the extinction ot direot lineal heirs ot 
the body ol the original grantee or ot a forfeiture 
incurred by alienation to a stranger." 

In that particular oase, the land in qu«s- 
lion was a servioe inam land whioh had 

(2) 11866) JMHO.B, 841. 

(8) (1906) 96 Mad. 819. 
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been enfranchised. The observations above 
quoted do not themselves support 
the contention that the lands granted 
as personal inam are Dot attach¬ 
able or alienable as the observations 
deal with grants of land revenue and not of 
lands themselves as Inam. In Subraya 
Mudali v. Velayuda Chetiy (4) It was held 
that exoept those olasses of pensions wbioh 
fall under S. 11 of the Pensions Aot, 
other olasses of pensions are attachable and 
saleable. In Bhxmarazu Varadiaya v. 
Manchukonaa Nammalwar (6) Munro and 
Abdur Babim, JJ., held similarly that it 
is only those pensions and grants whloh 
fall under S. 11 that are inalienable. Jogir- 
dar Rima Rao v. Kottip pi Thimma tieddi 
(6) merely followed Forodovyo v. Nam- 
malwar (5) end Subraya Mudali v. Vela¬ 
yuda Chetty (4). In S. A. No. 18 j 7 of 
1918 Bakewell, J. and myself referring to 
unenfranchised personal inam lands ob¬ 
served as follows:— 

“We have not been referred to any authority 
(except a Standing Order of the Revenue Board 
Whiob states that oa soon alienation, full assess¬ 
ment o»n ba imposed) for the proposition thit an 
alienation by suoh an Inamdar is deolared or 
made legally void and we are not prepared to 
assent to sunh a proposition in the abaenoe of 
definite authority to that efieot." 

Mr. Aoanthakrishna Aiyar for the ap¬ 
pellant admitted that the Pensions Aot 
and the Regulations of the thirties had no 
application and be did not deny that the 
decision in S. A. No. 1397 of 19 18 was a 
direot authority against him. I think that 
A. Vissuppu v. Bamajogi (2) is aPo direot 
authority against him. He, however, 
argued that the question was nob fully 
argued or considered in S. A. No. 1397 of 
1918 , that he did not depend upon the 
Begulations, that he relied upon the nature 
of the original grant ibself whloh must be 
deemed bo have forbidden any alienation 
of the land granted and that bis argument 
that the original grant should be deemed 
to have prohibited alienation is corroborat¬ 
ed by the observation of Ba'hyam Aiyengar 
J. in Qunnaiyan v. Kamakshi Aiyar 13) 
and also by the Standing Order of the 
Board of Revenue, Vol. 2, page 295. I 
have already referred to Gunnaiyan v. 
Kamakshi Aiyar 3). Standing Order 52, 
paragraph l, oiause 5, sub-clause 3 says - 
"Alienation of the Inam is prohibited." 


(4) (1916) 80 Mad 168. 

(6) (1901. 30 M. L. J. 88=4 1 0. 1057. 
(0) (1919) 11 L. W. 898=»64 L 0. 881. 


But it proceeds to say Id oiause 7 that an 
alienee by gift, purchase or otherwise, 
though his title may be legally 
defective and the Inam may be 
liable to resumption in ocnsequenoe 
will be allowed the benefits of Rule V. 
namely, to have the ioam enfranchised or 
converted into a freehold on payment of an 
annual quit rent without the option of 
refusal. Thus the prohibition of alienation 
mentioned in the standing order wa i 
merely intended to indioate that the 
Government bad the right of resumption 
in oonsequenoe of the prohibited alienation 
though it would not exeroise that right il 
the alienees agreed to enfranchisement and 
to pay the ordinary rent or bo pay a quii 
rent without the option of refusal. This 
so called prohibition is therefore nob based 
on any grounds of publio policy, exoept the 
protection of the rights of the Government 
and so long as suoh porteotion is oarried 
out, there is no reason to oonsider the pro¬ 
hibition an absolute prohibition, even If it 
has the force of law (whloh Is very doubt¬ 
ful.) I think therefore that the view of the 
lower oourts that alienation beiDg Inciden¬ 
tal to ownership of property and no restric¬ 
tion of this geaaral power of ownership in 
the oase of inam lands having been dearly 
indicated by statute or by any rules hav¬ 
ing the foroe of statute exoept so far as U 
is -neoessary to preserve the rights of the 
Government, it is not neoessary to oonstrue 
the standing order as more than indicating 
the Dature of the tenure of the land namely 
that ib is subjeot bo resumption by Govern¬ 
ment on alienation and not indioate that 
alienation is absolutely prohibited as un¬ 
lawful. 

In the result, I would dismiss the second 
appeal with oosts. 

Coutts Trotter, J. —I am of the same 
opinion for the same reasons. 

Appeal dismissed 
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Sadasiva Aiyar and Napieb, JJ. 

(Bolisetti) Mamayya— Appellant. 

v. 

( Buragadda) Venkateswaralu and ano¬ 
ther —Respondents. 

Appeals Nos. 96 and 138 of 1920, deoided 
on 26th January 1921, from the order of 
the Disk J., Guntur, dated 26th November 
1919, in L P. No. 69 of 1918. 
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(a) Provincial Intolvmey Ael (1907), Ss. 5 and 
8 —Joint aebtor commuting joint acts of insolvency 
SinoU application Jor adjudication is main- 
tainable. 

Where the deH dae to the petitioning creditor 
is a joint debt ot ail the persons sought to be ad¬ 
judicated insolvents and where the latter have 
be n gailty of a joint aot or j iat aots of insol¬ 
vency, a single application for their adjudication 
as insolvents is maintainable. Separate applica¬ 
tions ara not only unnecessary bat undesirable. 

[P. 297, C. 1.] 


(b) Provincial Insolvency Act (1917). S. 87— 
Proof that transfer teas made with intention of 
giving prt erence is necessary 

U is not sufficient to prove that the transfer 
had the effect of giving preference to a creditor; 
it mast be proved farther that there was the 
view or intention to give that oreditor a prefer- 
6no * IP. 297, 0. 1 ] 

P. Narayanamurthi and K. Kamanna 
—for Appellant. 

B. Somayya—ior ^Respondents. 

Sadaaiva Aiyar, J These two ap- 
peils have arisen out of in order of the Dis- 
Itiol Judge, Guntur, adjudicating a falher 
and two of his sons, styled respondents 1, 
2, and 3, as insolvents. The petitioner in 
tnsolvenoy was a oreditor of the father and 
may also be treated as the oreditor of his 
three sons (Respondents 2, 3 and 4) for the 
purpose of these appeals. He applied for 

o h ! Ulh0r aDd hls mB i° r sons, 
the 2nd aDd 3rd respondents as insolvent* 

Si ‘ he miDor 4tb res Pon- 

allalJ h °| D d K? S0 b0 made an ins olvent. He 
d ‘J b,s P 0 ‘» l0 “ vaguely that bha 
Respondents transferred their immove- 

bits fiTpf U c d8r S ' X dooumen ‘s Exhi- 
1918 iD l S0 P‘ emb0 ' November 
1918 to their relations and friends, either 

nominally without consideration or with 
who Ir^tK “ adUl ? D “ y pre,0r kbe a!i0n0e S 

s-ST-iSi xrioTSit : b :, 

e Provincial Insolvency Act III 0 f 1907 

SSfSSrffSS 

Jnage .Srj,, Ih B “ ‘ ea '”» a 

t’ s 8 8° is ba ,nsol,m '° *Mo!a!ig“, r S°.i 

who & 

in the application R? Ifmentioned 


No. 138. It is admitted by the learned 
vakil for respondents 3 and 4 (in the 
Lower Court) who are the appellants in 
No. 138, that the inolusion of the 4th 
respondent as one of the appellants in that 
appeal was a mistake as he was not adjudi¬ 
cated an insolvent by the Disjrioi Court 
and (as I have said betore) even the apply- 
log oreditor did not pray (or the 4»h 
respondent also being adjudicated an in¬ 
solvent. 

S. 6 of the Provinoial Insolvenoy Aot 
provides that an “Insolvenoy petition 
may be presented either by a oreditor or 
by the debtor.” Next S. 6 makes a distinc¬ 
tion between the oiroumstanoes whioh 
entitled a debtor to present an application 
and the airoumslanoes whioh entitle a cre¬ 
ditor to make an application. Clause .3) 
ol S 6 details the conditions whioh enable 
the debto' to present the Insolvenoy Peti¬ 
tion and olause (4) the conditions similarly 
entitling the ored.bor. Further, between 
the contents of the petitions respectively 
presented by a debtor or a creditor, a dis- 

i D0tlO “ ,s “ ada in S. 11, Clauses (1) ftn d 
(i). Alter the presentation of the petition, 
the Court is direoted to fix a date for hear- 
mg the petition and on the date fixed (or 
the hearing of the pelit.on or an ad¬ 
journed dale, the Court is directed 

from 2h 116 Pr °° ' ( ‘ hafc is * 1 baka »* 

from the person presenting the petition. 

whether debtor or oreditor) that throe 

requisites hav a been ootnplied with re- 

? h U ‘ S, ! 0 a) b0iD 8 the oreditor or 

the debtor, as the oase may be, is an 

tiled to present the petition and requisite 

ha aTnf, lhe d0bl ° r has •ob.SSEU 

I take it lha% 0 .K en0y f Ueg0d agaiDs| bi m. 
At 1 *‘A a * lba requisite (o) refers only 

!°.^ 0 p0llllo “ b y a oreditor and not | 0 %Z 

debtor is Mnoe a rnS. b Uhas 0 been tld'Vbal 

‘ h,t »*"- *0 *."£St j't, 1 : 
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monlhs before Ihe dale of Ihe petition was 
made having in mind Ihe provis’ons of S. 
6 , olause 4 (o) which says that Ihe aot of 
insolvency on which the petition is groun¬ 
ded mu-t have ooourred within kbrea 
monkhs before the presentation of the peti¬ 
tion. 

Now, an aot of Insolvency is defined in 
S. 4. Two of the aofts wbiob (all under 
that definition are (l) a transfer of tbe 
property of the debtor with intent to defeat 
or delay his creditors (olau«e b) and (2) a 
transfer whioh would be void as a fraudul¬ 
ent preference if be were adjndged an 
Insolvent (olause o) S. 37, olause (1) of tbe 
Aot provides that a transfer by a person 
unable to pay his debts in favour of a 
creditor w th a view of giving that oreditor 
a preferenoe over other oreditors shall if 
the potition on wbiob be is adjudged au 
insolvent Is presented within three months 
after the date of tbe transfer be deemed 
fraudulent and void, (that is, that snob a 
transfer would be a fraudulent preference 
and an aot of insolvency, reading S. 37 
with S. 4). The Disbrieb Judge therefore 
must have intended that all or some of 
these six alienations were fraudulent pre¬ 
ferences or that ab least one of them was 
intended as a fraudulent preferenoe. He 
does not however expressly say so. He 
has not also dearly indicated whebher he 
considers all of tbe six alienations to be 
fraudulent preferences or only a less 
number, and if so, wbiob of them. 

As I stated in the beginning, bhe allega¬ 
tion in the potition seems to be that 
all the respondents 1 to 3 committed joint 
aots of insolvency. It Is however dear on 
a perusal of Exhibits A to F that it is only 
tbe 1st respondent that exeouted these 
transfers and assuming that all or some of 
bhem are fraudulent preferences, or at 
least one of them is snob, there is no proof 
found among the reoords, to establish that 
respondents 2 to 3 were guilty of any acts 
of insolvency. The 2nd respondent has 
not applied bat as tbe 5lb respondent has 
appealed against the entire order of the 
Distriot Judge, I would modify the Lower 
Coarb'n order by dismissing the application 
of the petitioning oreditor so far as the 2nd 
and 3rd respondents in the Lower Courts 
are oonoerned. 

Then, we have left the oasa of tbe 1st 
respondent in tbe Lower Court to consider. 
He again, has not appealed but the 5th 
respondent, who is an alienee of eoma of 


his properties has attacked tbe 1st respon¬ 
dent's adjudio*tion on several grounds and 
be is entitled to oootest the matter. His 
contention may be stated mostly in his 
own words thus:—1. ** The learned Dis¬ 
trict Judge should have given opportunity 
to the 5»h respondent to adduoe evldenoe 
in support of the alienations in his favour.” 
2. " There is no finding that the 1st res¬ 
pondent committed an aot of insolvenoy," 
(1 take it that this means that there is no 
proof that there was a fraudulent preferenoe 
in favour of tbe 5th Respondent or either 
of the other two alienees)." (3) "The Lower 
Court failed to see bbat a joint applica¬ 
tion against a number of persons who 
are members of a joint Hindu iamily 
to declare them insolvents is not main¬ 
tainable and a declaration cannot be 
a c ked for in one pebibion against several 
joint debtors.” I shall take tbe last point 
first. On tbe general principles of law 
governing procedure, I do not see why a 
single applioation should not be filed 
against tbe members of a joint Hindu 
family by a petitioning oreditor if those 
members have been guilty of a joint aot or 
joint aots of fraudulent preferences. S. 47 
of the Proviooial Iosolvenoy Aot directs 
the Court to follow tbe same procedure in 
insolvency matters as is followed in Civil 
Suits. Now, a suit oau be maintained by 
a plaintiff against several defendants where 
tbe faots constituting tbe oause of aotion 
are one and tbe same against all the defend¬ 
ants (See Rales in Order 1 of the C. P. C.) 
Mr. Narayanamoorbhy however, relied on 
two Caloutta decisions reported in Sarada 
Praiad Ukil v. Ram Suk Chandra (1) and 
Kali v. Hari (2) in support of his conten¬ 
tion. 

Kali v. Hari (2) merely follows what 
the learned Judges who deoidod that oase 
considered to be tbe priooiple of the deci¬ 
sion in Ukil v.Ram Suk Chandra (1) though 
they admit that tbe latter oase was deoided 
under Chapter XX of tbe Code of the 
Civil procedure and not under tbe Provin¬ 
cial Insolvency Aot. Turning to Ukil ▼. 
Suk Chandra { 1) Mr. Justioe Mokerjee 
who delivered tbe judgment of bhe BeDoh 
in that oase merely points out several 
inoonvenienoes whioh would arise in many 
cases from entertaining a single applica¬ 
tion dirroted against sev eral perrons to 

(1) |1505j a 0 L J. 318. 

(3j (19301 81 0 L. J. i05=68 I. 0. 681—34 0. 

W. S. 401. 
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adjudicate them Insolvents and the incon¬ 
veniences of holding a single trial on snob 
a petition. Bub I think the learned Judge 
(wilh all respect) ignores that there would 
be grave inoonvenienoa also in many oases 
in holding separate trials where the debt 
dne to toe petitioning creditor is a joint 
debt of all the persons sooght to be adjudi- 
oated insolvents and where the latter have 
been gailly of a joint aot or joint aots of 
insolvenoy. The foot that S. 8 of the 
Insolveooy Aot provides for consolidation 
on the ground of oonvenienae even in 
oases where oistinot petition- are obligatory 
shows that the argument on the ground of 
inoonvenlenoe should not be gtvou too 
mooh weight. As I stated, the test is whe¬ 
ther if the application was treated as a 
suit, that soil would be bad (or multifarious- 
ness, that is for misjoinder of different 
oanses of action against different defen¬ 
dants. If no suoh objection oan bo suooess- 
fully advanced a single application is in 
my opinion maintainable in that oase. Of 
oourse, we should confine ourselves to the 
allegations in the petition to find out 
whether the objoatlon of mnltifarioasness 
is sustainable. In the present oase, on 
the allegations in the creditor’s petition as 
it stands, the objection of multKariousness 
oannot be sustained. That ground of ap* 
peal is therefore rejeoted. 


Now as regards the two other oonten 
tlons, the learned Distriot Judge, as point 
ed out already, might have distmotl' 
stated whether he considers all of thes 
alienations as fraudulent preferences o 
whether he oonsiders only one or a few o 
them as suoh, and if so whioh of them. N( 
doubt it lies upon the petitioning oredito 
to prove that there was at least on 
alienation whioh was made with the objeo 
on the part of the Insolvent to give i 
fraudulent preference. As pointed out b< 
my learned brother in The Ofioia 
Madras v. T. B. Mehtah ant 
aont (3) it is not sufficient to prove that thi 
transfer bad the tffsot of giving preferenoi 
•o a oreditor; It must be proved furthe 1 
•hat there was the view or Intention tc 
give that oreditor a preferenoa. Suoh i 

proof was sought bo be given by the pell 
tioniDg-oredilor in this oase by examinmi 
•he first respondent as his witness. Th< 
1 st respondent admits that all the thref 
alienees were bis relations and that thej 
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have bean preferred to other oredltors. 
Without deciding that all the six aliena¬ 
tions were meaDt as fraudulent preferences, 
I am satisfied that there is sufficient mate¬ 
rial for a finding that at leasb one of these 
was a fraudulent preference made with a 
view to prefer the alienee under it and so 
I see no reason to interfere with the order 
of the Distriot Judge adjudicating the l6t 
respondent as an Insolvent. 

As regards the contention that the ap¬ 
pellant was not given sufficient opportuni¬ 
ty to prove that the 1st respondent was 
not guilty of any fraudulent preferenoa, I 
do not think that be has established that 
he was so denied suoh an opportunity by 
the lower oourt. 


As regards the provision of the English 
Aot quoted in the Oaloubta oase already 
referred to, I wish to add a few observa¬ 
tions. That provision corresponds to O. 30, 
B. 1 of the Code of Oivil Procedure whioh 
says: "any two or more persons olaiming or 
being liable as partners and carrying on 
business in British Iodia may sue or be sued 
in the name of the firm (if any) of whioh 
suoh persons were partners at the time of 
the aooruing of the oause of aoblon, and any 
party to a suit may in suoh oase apply to 
the Court (or a statement of the names and 
addressee of the persons who were, at the 
time of the aooruing of the oause of aobion, 
partners In suoh firm to be furnished and 
verified in suoh manner a9 the oourt may 
direot." It was never oonsidered that the 
existenoe of this provision enabling a per¬ 
son to sue a firm In the firm's name had 
any efieot on the right of the plaintiff who 
has a joint oause of aotlon against several 
persons not ooDStituting a trading firm to 
bring a single snit against them. That 
being so, I oannot See how that provision 
has any relevanoy in the consideration of 
the question whether a single petition is 
permissible by a oreditor agrinst two or 
moru joint debtors guilty of a joint aot of 
Insolvenoy. 


In the result, the order so far as, it ad¬ 
judicates the 1st respondent an insolvent is 
confirmed but it is set aside as regards the 
adjudication ol respondents 2 and 3. The 6th 
respondent in the lower oourt. the appal, 
lent ,n A. A. O. No. 96. will pay the pebi- 
tioning creditor's costs in that appeal. 
The 3rd respondent in the Lower Court 
one of the appellants in A. A. O. No. 13 b' 
will get half his ooste from the petitlonim! 
oreditor, the respondent In that appeal ^ 
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Napier, J:—I agree. I only wish to add 
a few words on one point oat of deferenoe 
to the learned Judges of the High Court of 
Caloutta who deoided the oase reported in 
Kali v. Eari (2). The point taken by the 
appellant is that a joint application will 
not lie against more than ooe person even 
on bd allegation of joint liability and joint 
aots of insolvenoy. This contention oert- 
ainly reoeives support from the judgment 
above referred to; but for the reasons given 
by my learned brother I am unable to 
agree with it. The learned Judges say 
"There is no doubt provision in the Eng¬ 
lish Bankruptcy Aot tbab any two or more 
persons being partners or any persons car¬ 
rying on business under a partnership 
name may take proceedings or be proceeded 
against under this aot in the name of the 
firm,” and I gather that the learned 
Judges are of opinion that if it was not for 
that provision, it would not be possible to 
take any proceeding against two persons 
who are held to be jointly liable *;3 partners. 
With greatest deierenoe, I do not think 
that the seotlon says anything of the sort. 
What the seotlon says is that any two or 
more parsons, being partners, may be pro¬ 
ceeded against in the name of the firm, 
that is to say, the section presumes that a 
suit or proceedings may be taken against 
them in the name of bhe firm itself as is 
done in a suit against members of a part¬ 
nership. There is no definite provision 
saying that proceedings might be taken 
against suoh persons jointly and 1 have no 
doubt that it is never considered neoessary 
to make any snob speotfio provision. The 
judgment in that oase, as my learned bro¬ 
ther pointed out, was founded on a previ¬ 
ous judgment, under the Code of Civil Pro¬ 
cedure, and I see no reason why ib should be 
neoessary bo import into this Aot anything 
arising out of the Code of Civil Procedure, 
even if suoh a contention oould be justified, 
on the true construction of bhe Code. 

As to the inoonvenienoe it seems to me 
that that question is praobioally resolved 
by the provision whioh savs tbai, where a 
creditor has aotually applied in separate 
petitions against persons jointly liable, the 
oourb has power to consolidate the procee¬ 
dings for the convenience of all parties. I 
quite agree, that there must be a oause of 
aotion whioh is joint to all the persons 
who are sought to be adjadioibed and that 
it would not be sufficient to allege that 
persons were joint debtors but had com¬ 
mitted separate aots of insolvenoy, but 


where th6 debt and the aots of Insolvenoy 
are joint, I have no doubt that a petition 
will lie against persons alleged to be jointly 
liable to the creditors. 

Decree modified. 
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SPECIAL BENCH. 

Wallis C. J., Oldfield and Komaba- 
feWAMI SAsTBIAB, JJ. 

Chief Commissioner of Income-tan, 
Mairat —BeferriDg-Offioer. 

v. 

Eastern Extension Australasia and 
China Telegraph Company, Limited— 
Assessee. 

Referred Case No. 11 of 1920, deoided on 
14th February 1921, made by the Chief 
Commissioner, Iaooma-bax, Madras. 

^Income-tax Act (19 18 I, S. 48 (3) (e)~Ruin 
under, made by Madras Government—Rul$ 2—■ 
"Tulal profile"—Income-tax payable »n England 
and at s(a(>om outside British India is not to be 
dsductsd. 

Ia arriving at the “total profit*" (or tha pur¬ 
pose? o( the ra> •, inoome-tax payable at sUtiooa 
outside British India is aot to be dedaoted 

[P 289, 0. 1 ] 

C. Madhavan Hair— for Referring Offi¬ 
cer. 

B. N. Aiyangar and 0. T. Oovinian 
Eambiar—lor Opposite-Party. 

Wallis, C. J .—This refarenoe raises a 
question as to the interpretation of a rule 
made by the Government ol Madras under 
seotion 43 (2) (e' of the Indian Inoome-tax 
Aot whioh enables it to "presorlbe the 
manner in whioh and the mode by whioh 
the taxable income of persons not resident 
In British India cr of persons deemed to be 
assessees in respeot thereof, shall be arriv¬ 
ed at." Suoh persons under seotion 33 are 
made liable to be taxed on profits or gains 
whioh are deemed to ari c a or aoorue in 
India. Rale 1 provides that the profits in 
India for assessment purposes may be oal-. 
oulated on suoh percentage of the turnover 
of the business in India as the Oolleotor 
may ooasider reasonable. R 2, with whioh 
we are concerned, is as follows: 

“ In oiaea in whioh tha method ot sisaaamant 
on a peroeatage ol turnover ia inapplicable-** 
(or example—tha oaee ot an Indian B-aooh ol a 
Foreign Inanranoe Oompany-tbe profit* ol the 
Indian Branoh may be asanmed lor Inoom*tax 
porpoaea to bear the lame proportion to the total 
profile ol the oompany ai it* reoeipt* beai to tha 
total reoaipta. 
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The question referred to us is whether or 
nob in arriving at *he “total profits " for at 
the purposes of the rule Incomelax and ex- 
oes^ profits duty payable in flogiand and in¬ 
oome lax payable at stations outside British 
India are to be deduoted. Mr. A'yangar 
for the appellant has referred us to Stevens 
v. Durban Boodeport Gold Mining Com' 
pany (1; and to oertain diota in Seolfiifc 
eld.. Insurance Company v. New Zealand 
Land Company 12) and Rover v. 
South AJucan Breweries (3) which sup¬ 
port the proposition that in England when 
profits arising abroad are liable under the 
English Inoome-tax Act to pay income tax 
in England, a deduction is allowed in res- 
peot of the income or similar tax levied on 
suob profits in the plaoes where they arose; 
and If it were a question here of taxing 
under S. 3 (1) of the Aob profits arising 
outside British India on the ground that 
they were received in British India, those 
authorities would be applicable, but in my 
opinion they have no application to the 
present case. What have to be ascertain¬ 
ed are the assessable profits arising in Bri¬ 
tish India of the Eastern Extension Aus¬ 
tralasia and China Telegraph Company 
whioh is incorporated in England and has 
branohes in India and elsewhere. But for 
the rule in question, those profits would bo 
ascertained by taking the Indians 
raoeipts and debiting against them 
the expenditure necessary to earn them, 
*nd in suoh a calculation the amount 
jf the tax* itself would not be 
pllowed as a deduction. The taxes levied 
iooally on the assessable profits arising 
In other oountries would not enter 
into the oaloulation at all. As, however, 
ib would he dlffioult if not impraotioable in 
the case of a business suoh as this to as- 
oertain the expenditure properly debitable 
against the Indian receipts, the Govern¬ 
ment in the exercise of its statutory powers 
has provided that toe assessable profits of 
the Indian branoh without deduotion of 
the Indian inoome tax shall be deemed to 
bear the same proportion to the total asses¬ 
sable profits of the oompany as the Indian 
receipts bear to the total reoeipbs. As the 
Indian assessable profits are to be ascer¬ 
tained without deduotion of the looal in- 
oome tax it must necessarily be the inten- 
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tlon of the rule, that the total assessable 
profits of the business should be arrived at 
in the same way without the deduo 
tion of the several looal Inoome taxes and 
exoess profits taxes wbiob are enhanced in¬ 
oome taxes. Otherwise the whole basis ol 
comparison would be gone; and, as obser¬ 
ved in paragraph 5 of the order of refe¬ 
rence, the opposite construction would in¬ 
volve holding that the word profits was 
used in two different senses in the same 
rule. The answer to the 'reference must 
be that the deductions claimed are not 
allowable. Costs Bs. 250 to be paid by 
the a c ssssee to Government. 

Oldfield, J. —I agree. It is no doubt 
satisfactory that, as my Lord has shown, 
the construction olaimed by the Crown 
corresponds with a reasonable result. Bnt 
the Buie to be oonstrued Is statutory and 
there is no suggestion before ns that it 
must be regarded as valid or invalid accor¬ 
ding as one or other of the alternative con¬ 
structions proposed is adopted. In the 
circumstances it seems bo me, with all due 
deference that we need not go beyond the 
wording of the Buie in order to reaoh our 
conclusion. It is impossible in aooordanoe 
with the ordinary canons of ooustruotion 
to give to the word ‘profits' a different 
meaning in the two places, in whioh it 
ooours, and, as where it ‘ooours first it is 
used statedly .of profits, on whioh iha tax 
has to be ascertained, that is of profits be¬ 
fore they have beenjtaxed.yit must be 
similarly used^where it ooours again and 
where its meaning is disputed. This entails 
acceptance of the argument for the Crown 
and, as it is not disputed that foreign Super¬ 
tax and income-tax stand on the same foot¬ 
ing, an answer to the reference hat the 
deductions olaimed are inadmistsible. 

Kumaraiftwmy Sastri, J.— The ques¬ 
tion referred to us for deoiston is, whether 
the Eastern- Extension Australasia mud 
China Telegraph Company, Limited whioh 
is incorporated in England and has bran¬ 
ches in India and elsewhere is under S. 38 
of the Inoome-lax Aot and the rules framed 
thereunder entitled to deduok from the 
assessable profits exoess profits duty pay- 
able in England and inoome-tax payable iu 
England and Stations outside British India. 
S. 33 of the Inoome tax Aob renders per- 
sons residing out of British India taxable 
In respect of profits or gains " aoorotng or 

ansiDg.to suoh persons, whether dlreally o( 

Indirectly through pr from any baaing 
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oonneotion In British India" whioh is 
deemed to be inoome aooruing or arising in 
British India. As it is not possible to 
asoertain aooarately the profits made in 
British India of saoh firms, rules were 
framed under the statutory power conferr¬ 
ed by S. 43 (2) (c) whiob enable the 
Government to frame rules " prescribing 
the manner In whioh and the procedure by 
whiou the taxable inoome of persons not 
resident in British India or of persons 
deemed to be assessees in respeob thereof 
shall be arrived ab" One of bhe rules 
runs as follows :—“ In oases In whioh the 
method of assessment on a percentage of 
turnover is inapplicable—as for example— 
the oase of aD Indian Branob of a Foreign 
Insurance Company—the profits of the 
Indian Braooh may be assumed for pur¬ 
poses of inoome-tax to bear the came 
proportion to the total profits of the com¬ 
pany as its receipts bear bo the total 
reoeipbs ", 

The total profits of the oompany will be 
the profits made in British India and also 
outside British India and so far as the 
profits made in India are concerned ib is 
olear that inoome tax paid during bho 
previous year or likely bo be assessed 
during the ourreot year oannot be dednoted. 
S. 9 of the Aot whioh relates to inoome 
derived from business and whiob provides 
for the mode by whioh suoh inoome shall 
be oomputed specifies the deductions that 
oan legally be made and it is olear that 
inoome tax paid for the previous year 
oannot be deduoted to arrive at an estimate 
of the profits on whioh inoome tax is bo be 
assessed 

In Ashton Oas Company v. Attorney 
General (,4) Bord Halsbury observed, “ Now 
the profits upon whioh the inoome tax is 
charged is what is left after you have paid 
all the neoossary expenses to earn that 
profit. Profit is a plain English word, 
that is what is oharged with inoome-tax. 
But if you oonfound what is bhe neoes- 
sary expenditure to earn bhat profit with 
the inoome tax whiob Is a parb of bhe 
profit itself one oan understand how 
you get into bhe oonfu ? ion whioh has in¬ 
duced bbe learned oounsel at suoh very 
considerable length to point out that this 
is nob a oharge on the profits at all. The 
answer is that ib is. The inoome tax is a 
oharga on the profits; the thing that is 

(«| (19061 A. 0. 10=76 L J. Ch 1—22 T L. B. 
iS=18 Man bob 86=70 J. P. 49=98 L. T. 676. 


oharged is the profit thab is made and you 
must ascertain what is the profit that is 
to be made bjfore you deduot the tax. You 
have no right to deduot the iooome-tax 
before you asoerraln what the profit really 
is.” These observations have to be kept 
in mind in construing the word profit in 
bhe rule. 

The rale in qaestioo merely provides 
the formula for ascertaining the inoome 
arising out of the busine=s in British 
India whioh is so mixed up with the in¬ 
oome arising out of business oarried on 
outride British India that you oannot 
estimate it with mathematical aoouraoy. 
By the very nature of bhe oase the rule 
is arbifioial and provides a rough and 
ready method of arriving at a taxable in¬ 
oome. As there oan be no deduction of 
the inoome-bax io arriving at the Indian 
assessable profits if the Indian inoome 
were attempted to be arrived at in the 
usual way, namely by taking the Indian re¬ 
oeipbs and deduoting bbe expenditure neoes- 
sary lor the oarrying on of the Indian busi¬ 
ness having regard to the provisions of 
S. 9 of bne Inoome tax Aot, it seems to me 
that the word profit oannot be used in two 
senses in the rule so as to exolude inoome- 
tax where one item of bhe total namely 
Indian inoome is oonoerned and to inolude 
it as regards other items. 

The main oonbention of Mr. Aiyangar 
for the oompany was that "profit” for the 
purposes of inoome-tax must be the same 
as oommeroial profit exoept to suoh extent 
as may be ooDtrolled by the Aot, that 
where a oompany is assessed in England on 
profits made both in England and bbe 
oolonies a deduolion is allowed for foreign 
inoome-tax paid and bhat inoome-tax paid 
outside British India stands exaotly on the 
same footing as neoessary expenses incurr¬ 
ed for the oarrying on of the business. 
Be also argues that unless there is 'some¬ 
thing In the Inoome Tax Aot prohibiting 
bhe taking into aooounb of inoome-tax paid 
outside British India, the mere faob 
thab it is a deduotlon not speoified 
in S. 9 would make no difference and 
thab in any event it will fall under 
S. 9, Clause IX as being ' ‘expenditure 
inourred solely for the purpose of ear¬ 
ning suoh profits.” Beferenoe has been 
made to Stevens v. Durban Bodeport Gold 
Mining Company (1) Scottish, etc., In u- 
rance Company v. Dew Zealand Land 
Company (2) and Rover v. South African 
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Breweries Co., (3) and to Usher’s Wiltshire 
Brewery Limited v. Bruce 15). 

Ia t. Durban Bodeport Gold 

Mining Company (1) the only question 
that arose tor deoision was as to how the 
Imperial tax whioh was imposed during 
the last of the three years on the average 
profits of whioh inoome-tax was levied 
should be treated and it was held that the 
amount oouid only be allowed as an out¬ 
going spread as an average over the three 
years and not as a deduotion ftom the 
asoerlaind profits of the individual year. 
As it was oonoeded that the New 
Imperial Tax “was to oome in some 
how" the only question was how oredit 
was to be given. This oase is no 
authority when the question for deoision 
is whether a tax paid outside British India 
oan be taken into consideration in assess¬ 
ing inoome-tax in British India. In the 
Scottish eto., Insurance Company v. New 
Zealand Land Company (2) the question 
was whether the ureterenoe shareholders of 
a Company registered in the United King¬ 
dom bat carrying on business in a Colony 
who have reoeived their full dividend 
are as between themselves and the oom- 
pany entitled to participate in the allow¬ 
ance granted by the Government under 

V ° 1 u 8 f‘ Banoa Ao » which •Uows a 
rebate of ish., 6d. out of 5 shillings. The 

enewer to the question depends on the oon- 

strnotion of eeotion 43 of the F,nance Aot 

thar^hin 0 ! 011 ! lh0 (jaaslions whe¬ 
ther the Colonial Inoome-tax oan be said 

holdT b ® Qn Paid by the preference share 
holders Lord Finlay observed “The 

Sin? TT 8 ' 14 ! had be paid in the 

£d aSV 1 ! a ro r? ls OOQld no1 ba rem “- 

iL Hc h 4 1 J mled KlBgdom without paying 

With and «t ,lil,iV ° n lhfl 9ama Noting 
with and expenses neoassarily inourred in 

th^husiness of the company in the Coll? 

Income-Tax was part of thlTexpe?!; 001 *! 
oarryitjg on Ihe business in Australasia or 
New Zealand and the profits were 
J.rUy diminished by £ amount so paS 

K 4 ha by 5 r ,buslnass tenses inourred 
,ba o.sa as * bStSfi 

T, 851, 144-6 T “ Oaa 199=112 L. 


why the word pro6ts should not be used in 
the ordinary oommerolal sense of the 
sum that remains tp be divided after meet¬ 
ing all neoessary expenses. On whatever 
amount you may oaloulate profits for the 
purposes of inoome-tax, profits so far as the 
share-holders are oonoerned will always ba 
the sum that remains after deducting the 
tax paid. Ia Rover v. South African Bre¬ 
weries Co. (3) the question was similar to 
that in Scottish, eto. Insurance Co. v. New 
Zealand Land Co. (2) referred to above. 
Ashbury, J. observed, "As regards the 
share-holders in this oountry the Colonial 
lax is not a duty oharged within the mean- 
ing of seotlon 54 but an outgoing of the 
company on the same footing as any other 
administrative expense in the colony whioh 
has to be satisfied before any profits oan be 
a e oertalned and distributed by way of divi¬ 
dend." The deoision of Ashbury, J. that 
the English Company oannot deduot the 
full amount of 5 shillings but only tbo net 
British inoome-tax ib has actually borne 
was overruled by the House of Lords in the 
Scottish Insurance Company's caie (2). Tha 
deoision in Usher's ease (6) does not touch 
the present question. It was held that 
when a deduotion was proper and neoessary 
to be made in order to asoertain the 
balanoe of pro6ts ib ought to be allowed 
provided thero is no prohibition in the In- 

come Tax Aot or rules against suoh an 
allowanoe. 

There can be little doubt that as a 
matter of accountancy and book keeping 
and as between share-holders entitled to a 
dividend and the oompany inoome-tax paid 

In iTSS ! d * 1S 80 expansa wbloh 

bo be deduoted before the amount divisible 
as profits oan be aeoertalned and enters 
into the debit charges in the same way as 

TV'r 0t aipandUur0 ' is equally 

tix Inn ( ° r JW 08 ° f leV y lD S UQOOme 
J** y ° u oa ° no1 deda °b tihe amount paid or 
payable as. inoome tax on the ground that 
it is only what remains that goes to the 

thlf 311 5*7* ng ° n lha basir »ass. The foot 
bhat as between bhe shareholders and the 

y h « *° b °»‘ 

In enaoting the rule in question fnr kh* 

ch * i8 "‘ bi6 >«ui u c 
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make khe profits in Brikish India by as- 
oerkaining the ratio wbioh the total reoeipts 
in India bear to bhe total reoeipts. 

I would answer khe question in the 
negative. 

Answer in the negative. 
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Oldfield, J. 

(Mallampalli) Ptrayya Lingam— Plain¬ 
tiff-Petitioner. 

v. 

Vatachavayi Venkatapathiraju and 
others —Defendants-Respondents. 

Civil Revision Petition No. 492 of 1919, 
decided on 3rd February 1921, from the 
order of khe Disk. J., Godaveri in C. M. A. 
No. 10 of 1918. 

(a) Granl—Inam— Dtciiton in 41 Mad. 1013 
(P. C ) applies to grants by private individuate 
and prs-Britnh grants. 

The deolsioa of the Judioial Committee in 41 
Med 1013 that there was no presumption in 
favour of the restriction of the grant to the 
melwaram, applies to giant by Government aa 
well aa by private indiv duals and to British as 
well as pre-Biitieh grants. [P. 302, 0 1.] 

(b) Qraul—Inam—Qrant being returnable dots 
not give nee to presumption at to tmstence of 
perton having interest in prop-rty prior to grant. 

The faot that the grant is returnable oannot 
afleot tbe obaraoter of the tenures oreated by the 
grantor or raise acy presumption as to the exi- 
Hence of persons having an interest in the pro¬ 
perty prior to the grant. LP. 80s, C 3 ] 

K. Satyanarayanamurthi—iot Pali- 
kloner. 

V. Bamadoss and K. Venkatarana Boju 
—for Respondenks. 

Judgment—Tbe order appealed againsk 
is one oneoking tbe return of the plaint for 
presentation to a Revenue Court, and the 
quesbion for deoision is therefore whether 
tbe plaintiff landholder owns tbe kudi- 
varam as well as the melwaram in the pro¬ 
perly. As usual, Ik has to be deoided 
mainly with reference to khe iooidenoe of 
khe burden of proof. Tbe Lower Appellate 
Court, as I understand it, imposed khe 
burden of proof on khe plaintiff landlord 
holding that the deoision of khe Judioial 
Committee in Suryanarayana v. Patanna 
(l), was, that there was no presumption in 
favour of the restriction of the grant to the 
mslwaram, but distinguishing t hat case on 

(1) (18181 41 Mad. 1012=46 L C. 689=46 I. A. 

sos ip. a). 


the ground that the grant there In question 
was by a Reddi kiDg before the Permanent 
Settlement whereas khe granb in khe pre¬ 
sent oase was by a private individual after 
it. 

Ik has first to be deoided whether those 
grounds of distinction are valid. With 
reference to tbe distinction between grants 
by Royal persons and others, we have the 
oonolusion of Mr. Jusbioe Ramesam in the 
opinion given by the Full Benoh in Muthu 
Qoundan v. Perumal Aiyer (2) that it 
makes no difference whether tbe grarnt is 
by a ruler or by a zemindar, and if refer¬ 
ence to further authority is needed, we 
have the faot that the prinoiple of tbe deci¬ 
sion in Suryanarayana v. Patanna (I) was 
afterwards extended by khe Judioial Com¬ 
mittee in Venkata Sasirulu v. Seetha- 
ramudu (3), to the oase of a grant by one 
of tbe Nusvid Zemindars. 

Then as regards the disklnokion between 
pre-British and Brikish grants there is the 
diotum of tbe Judioial Committee iu 
Suryanarayana v. Patanna (1), that " a 
granb of a village by or on behalf of tbe 
Orown under the British rule is in law to 
be presumed to be subjeok to such rights 
of oooupauoy, if any, as the cultivators at 
tbe time of tbe grant may have bad " tbe 
burden of proving that there were any 
oultivators possessing suob rights of oo- 
oupanoy being of oourse on their suooe sors. 
In those olroumstanoes tbe Lower Appel¬ 
late Court's judgment was vitiated by its 
misapprehension as to tbe burden of proof, 
wbiob it should have imposed on tbe 
defendants. 

In remanding tbe oase, I observe further 
that tbe argument based by tbe Lower 
Appellate Court on Ex. VII is not really 
sustainable. Ex. VII a title deed of 1847, 
provides for tbe resumption of tbe property 
by tbe Government, if the conditions of tbe 
grant are not fulfilled, and for the award, 
in that event, of maiutenanoe in lieu of it. 
It has not been shown how the faot that 
tbe grant is ?esumable oan affeok tbe oba- 
iaoter of tbe tenures oreated by the grantor 
or raise any presumption as to the existence 
of persons having an interest in the pro¬ 
perty prior to the grant. Referenoe Is also 
made in the Lower Appellate Court’s judg¬ 
ment to Exs. A. 0. and V; but the Lower 
Appellate Court gives them no weight on 

(2) A. I. R. 1921 Mad. 146 (F.B.). , 

(8) (1920) 48 Mad. 166=61 I. 0. 304=46 I. A. 

138 (F. a). 
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lbs ground that they bear only on the 
question wbelber Ibe 1st defendant bad 
a permanent right of oooupaaoy and 
Ibal Ibey are no* neoessatily lnoon- 
sislenl with Ihe plaintiff haviDg only a 
melwaratn right. That is no* kba way 
similar dooumenls were deal* with by the 
Judicial Committee In Suryanarayana v. 
Patanna (1). 1* is of course (or the Lower 
Appellate Courk to oonsider wba* weigh* 
it will give them ; but they are oertalnly 
relevant to tbe issae whiah it has now to 
dispose of. Tbe Lower Appellate Court's 
judgment In faok deals oorreobly with only 
one of the faobs before it, tbe fact that 
“ tbe grant was to a non-resident priestly 
Brahmin who could not have aotually 
cultivated the soil”. Tbe faot is undoub¬ 
tedly relevant. It will be for tbe Lower 
Appellate Court to oonsidaf it wikb tbe 
other matter before It. 

In these oiroumskances the petition is 
allowed, and the Lower Appellate Court's 
order set aside and tbe oase remanded to 
the Lower Appellate Court with a dlreotlon 
to rehear the defendant's objection in the 
light of tbe foregoing and dispose of it in 
aooordanae with law. Costs up to date will 
be provided for in tbe Lower Appellate 
Court’s final deoree. 

Case remanded. 
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Spbuceb. J. 

In re. Bhyri Rajayya —Aocused-Appi 

Uni. 

Criminal Appeal No. 481 of 1920, at 

Ori. Rev. No. 616 of 1920 deoided on 7i 

December 1920, from the order of the S. 

Ganjam, In Case No. 14 of 1920. 

P<rnal Code, S. 800—Abienoi of primedilation 

•nough tojutUfy the inflielion of t 
tMier itntencA. 

",£***? 01 P«m«dita»ion is not in every ease 
fMmmtler r0Und *°* lmpoa,ng ‘ he 1,8S “ penal 

_A tendenoy to aiauma that beaause the mards 
. **“?“ WM lh ® murderer's wife, he mail ha 
received provocation from her end to bupdIv t 
eon jeotnre tbe a beanos of evidenoe on the point 
to be depreoated ae being not only iUogioal b 
alio unjust to the women. [p. 808, 0.3 

B. Venkatarama Aiyar—tor Aoouscd. 

V. L. Bihtraj —for the Crown. 

nitifi 1 If 9 fir ? i5 sfcftno ® toe Qksa o»me befoi 

Oldfield and Hughes, JJ. who differed o 
the question of sentenoe end so the oa< 
placed before Spencer, J.J 


Spencer, J. —The aooused, a Mala, was 
convicted at the August Sessions of tbe 
Ganjam Division of the murder of his wife 
and was sentenoad to transportation for 
life. He appaaled against the oooviotion, 
and a notice was also served on him to 
show oausa why be should not be sentenc¬ 
ed to death. Tbe learned Judges compos¬ 
ing tbe Criminal Benoh were agreed as to 
the aooused s guilt. They differed only on 
the question whether there should be an 
enhancement of sentence, and upon this 
point tbe oase has ooma before me under 
Sect. 429, Criminal Procedure Code. 

I aooept the faot, upon which both learn¬ 
ed Judges commented, that nothing oame 
out at the trial to indicate that the orlms 
was premeditated. The aooused bad been 
away in Rangoon for 1 or 2 years and 
at Basra and had returned reaenkly. 
After his return he lived with his wife 
at her parents’ house tor 3 weeks till 
2 days before the murder. According to 
Proseoution witness No. 3 they oooasional- 
ly quarrelled and at other times they were 
on good terms. I agree with Oldfield, J. 
that abeeDoe of premeditation is not in 
every oase a sufficient ground for imposing 
the lesser penalty for murder. Everything 
depends on the oiroumstanoos of the par¬ 
ticular ease. 

I also agree that a tendenoy to assume 
that because the murdered person was the 
murderer’s wife, be must have reoeived 
provocation from her and to supply by 
oonjeotura the absenoe of evidenoe on the 
point is to be deprecated as being not only 
iUogioal but also unjust to the woman. 

I notioe here that the Sessions Judge’s 
infereooQ Ibal beoaasa Ibe cUoeased wis 
taller than her husband and because some 
interval elapsed between her being foroibly 
oarried into the house by him and her 
oommg out agein and falling grievously 
wounded near her own threshold, therefore 
there must have been a standup 6ght bet¬ 
ween tois defenceless woman and her 
husband who was armed with a knife, ia 
based purely upon oonjeolure and is in 
my opinion unwarranted by the faots. It 
does not appear‘hat the accused reoeived 

IZ D1U 7- 11 l WaS able 10 “ft her in his 

IrSL an e 0K ? u- ‘ nl ° lha hoasa « spite 

°f her struggles, his mother’s (proseoution 

IhSrtL 8 Stol6 ? enl lha * sha "M stronger 

mt* he Moose(i Mono! ba Irua. 

J™ ° D i y lh *‘ kba aoousad 

mentioned at the Sessions trial that he hid 
reoeived was a refusal by his W if 0 wliw b 
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the evening io make his bed. This must 
have been long before the murder as he 
says it was before he went to the marriage 
prooession. He did not plead provocation 
in extenuation of his aot either at the Ses¬ 
sions Trial or in the Magistrate's Court, as 
his defenoe then was that some one else 
killed bis wife. The deceased admitted 
that she was joking and laughing with 
some other women and that the aooused 
slapped her for it. I tbink that the state¬ 
ment of proseoution witnesses 3 and 4 that 
the deoeased refused to oome home from 
the marriage prooession at her husband’s 
bidding should be believed ; but the state¬ 
ment of aooused’s mother (proseout'on wit¬ 
ness No. b) at the preliminary trial that 
the deoeased persisted in spite of warning 
in visiting other houses is le*s aooeptable, 
as she did not adhere to this deposition on 
other points, saying at tbe Sessions that 
she made it in fear of the Polioe, thus pro¬ 
ving herself to be an untrustworthy wit¬ 
ness. 

Thus we have no proof of serious pro¬ 
vocation and the murder was a vary brut¬ 


al one. 

The aooased appears to have flown into 
a rage on aooount of his wife's disobedtenoe 
to his command to have disembowelled her 
and stabbed her further on the neok, ohest 


and fore-arm. 

If the question of sentence were before 
me as a Sessions Judge trying the aoous¬ 
ed in the first instauoe, I should be in¬ 
clined to treat tbe utter brutality of the 
accused's aot as a reason for inflating 
the death sentence, notwithstanding the 
absenoe of premeditation and the pre¬ 
sence of some evidenoe of slight provo¬ 
cation owing to the deceased's disregard 
of her husband’s wishes. Now that more 
than seven months have passed sinoe the 
crime was committed and four ‘months 
sinoe his trial during whioh time the aoou¬ 
sed has been kept under oonstant suspense. 
I do not think that justice and humanity 
require that he should now be hanged for 
an unpremeditated crime especially when 
the matter of sentenoe is so open to doubt 
as to lead two of the Judges by whom the 
ease has been considered to express an opi¬ 
nion that transportation for hie is the 
more appropriate punishment for the orime 
5 murder in tbie case. The sentence ,s 
therefor# maintained. 
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Oldpikld and Rambsam, JJ. 

Oblisetti Venkata Kristnaiah —Defen¬ 
dant-Appellant 

v. 

Atyam Subbiah and other <—Plaintiffs 
and Defendants vd to 5-Respondents. 

Appeal No. 131 of 1920, deoided on 6th 
September 1921, from the deoree of tbe 
Temporary Sub-J., Ellore, in O. S. No. 14 
of 1919. 

Bindu Law—Joint family—Debit incurred by 
junior member on behalf of family bindt other mim- 
bin to the eztent ol their iharei in family pro¬ 
perty 

Where a debt was inourred on behalf of the 
family, though only a liogle member, not being a 
manager, deala with the oreditor, tbe oreditoi 
being ignorant ol tbe feot that the single member 
war noting on behalf of the family a suit is main¬ 
tainable against all the members, though tbe 
latter are liable only to tbe eztent ol their 
shares in the family property. 

K. V. .Krishnasami Aiyar for T. V. 
Muthultrithna Aiyar and V. Suryana- 
rayna —for Appellant 

P. tJarayanamurihi and P. Kamanna — 
for Re c pondenb8. 

Oldfield. J I agree with tbe judg¬ 
ment to be delivered by my learned brother 
and have nothing to add. 

Ramesam, J. The plaintiff sues as 
the assignee of one, Nunna Venkatarat- 
nam. His oase Is that the defendant's 
family had, during the life-time of their 
father Jagannadbam, two Khatas with the 
said Venkalaratnam tl) in whioh Venkata- 
ratnam aoted as a commission agent for 
the family and (2) the suit transaction in 
whioh Venkataratnam and the defend¬ 
ant's family were partners in paddy trade. 
In Venkataratnam’s aooounts, the* first 
khata stood in the name of their father 
and manager and the seoond, in the name 
of the 2nd defendant. The 1st defendant 
contested the suit on the ground that the 
2nd khata did not relate to a family tran¬ 
saction; but the Subordinate Judge deoreed 
in Plaintiff's favour. The 1st defendant 
appeals. 

Tbe only polnb argued for the appellant 
Is that the 1st defendant oannot be 
made liable In Ibis suit, as there was 
no privity of oontraot between him and 
Venkataratnam even though the debt wa9 
a family debt and the 1st defendant may bo 
liable to his brothers in a suit for contri¬ 
bution. 
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The following facts may ba taken as ad¬ 
mitted or proved iu bhe oase. The defen¬ 
dant and their father were living together 
as a join! family ankil kbe father's death 
whioh happened about the end of 1915 or 
very early In 1916. Shortly after bhe 
father’s death, there was a partition bet¬ 
ween the brothers. The suit transaction 
oommenoad in 1908. The aooounts were 
settled on 22—10—15 and it was found 
that a sum Bs. 36,496 and odd was dne to 
Venkataratnam. This settlement appears 
both in the aooouQh books of VeokabarAbnam 
and in tbe aooounts of the Defendant's 
family. In the former, it was signed by 
the 4tb defendant (Ex. A.) The other 
transition in the name of the father whioh 
is admitted to have been oarried on for bhe 
family was settled on 15—10—15 and it 
was found that Venkataratnam owed 
Bs. 3721 and odd to the defendant's 
family. This amounb was transferred to 
the suit account to the oredll of the 
defendants on 17—1—16, after the father’s 
death. The defendant’s family ledger 
contained both the khatas- Ex. B 
relating to the suit khata and 0, relat¬ 
ing to the admitted family khala. There 
are day books corresponding to tbe ledger. 
The 1st defendant, while admitbiog that 
there are aooounts kept by the family, says 
he never oared to look into them. He 
attended to the cultivation of the family 
lands; while the 2nd defendant, who was 
regarded by the father as a person of 
greater otpaoity than his brothers, looked 
after the family trade. The family had 
two shares in a rice mill-the shares stand- 
lug in the 2nd defendant's name. The 2nd 

Sel, J 0d lha aoooanls relating to 

vartf v lln w" ° fcha ,amiIy wi,h 0na 

Xf D w nni Ha Was also borrowing 
from the Madras Bank for the family pur? 

^ouriti°ho VJ l P* m0mbars exeo, iked a 
seourity bona In favour of the Bauk. Not 

only did the 1st defendant not repudiate 

the transfer of the amount in his fathar's 

k ^ . a L thfl SQil khala bal ba adopted to 
unt^th®?? ° i h ® lraasfQr as oontinu- 

naiitfn* J, ha Qf Paction. In this 
petition he admitted, the suit debt as a 

S^u h r^ ranoa 

Venlm%»r B »^ Qkl * wo yoars a (50, Nunna 

bosiras iotaU, ‘°Th™ a 0 w ri ’ a i ° a ." sa ' iy 
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to whioh Venkataratnam was nob a partner 
bat only a commission agent and whioh 
did not result in a loss for the defendants. 
The Irresistible inferenoe Is that the suit 
transaobion was, from the beginning, one 
entered into on behalf of the familv, being 
known to its manager, and carried on for 
Its benefit—the understanding, from the 
beginning, being that the family will share 
In the profit or loss. It is not a oase where 
a member oarrled on business separately, 
with his own funds, and for his own benefit 
and afterwards the family took upon Itself, 
the debts he had incurred and hence, no 
question as to whether Ex. D. amounts ba 
a valid ratification in law arises. ( Vide 
Keighley Maxsted and Co. v. Durant (l). 

It seems to me that, where a debt was 
inourred on behalf of the family though 
only a single member, not being a manager, 
deals with the creditor, the oredltor being 
ignorant of the faot that the single member 
was aoting on’behalf of the family, a salt is 
•maintainable against all the members. I n 
suoh a oase the stogie member Is the 
agent of the manager and some or all 
of bhe adult junior members. This Is 
the basis of Subramania Aiyar, J’s judg¬ 
ment in Krishna Aiyar y. Krishnaswami 
Aiyar (2J. The dissenting judgments of 
pav.es, J, (at pp. 601 and 607) were 
based ou his view that the suit was 
based on the note only. At p. 601 he 
conoeded that "had it bean a bond that 
was sued on or had the suit been, brought 

°« * j 8 a aab *’ of whioh promissory note 
afforded evidence, other members of the 

first defendants’s family might have been 
heM liable as well as himself on the ground 
that the 1st defendant represented them." 
This senbenoe of Davies, J. gives the reply 
to the argument of Mr. K. V. Krishna- 
swam. Aiyar the learned Vakil for the 
appellant who earnestly urged upon us tbe 
view that -hat decision proceeded on the 
ground that tbe 1st defendant to that oase 
was the manager. He relied on the 
judgment of Sheppard, J. (at p . 605) and 
also referred to the following oases.-- 
N egendra Chandra Dey y. Amur n'kamA* 
Ktmdu.(3), BatsuaVOAanira [Xw 7 Ram 

YjVtyttfcaruppa Kona ffij. Angad Sinah 

B. ( Ji7=84 l) L A T a 77 V 0=70 6 «=« T. I, 

(8) llWn) 98 Mad. 697. 

8) (1903) 7 G W.N. 796. 

4) (1906) 11 Q.W.H. 189. 

(5) (1909) 2 1.0. 208. 
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v. Srinath Das (6), Qovinda Nair v. 
Nanu Merton (7)i Nachippa Ghetty 
v. Dahhinamurthy Servai (8), Ohinniah 
Chetty y. Tiltkani Bamaswamy Chttly, (9), 
Ayyasami Pillai v. Gurusw.xmi Nate • 
ken (10) affirmed on L. P. A. in HaUraja 
Naicken v. Ayyasami Pillai (11). It is brae 
that in some of bhese Kriihna Aiyar v. 
Krishnasawmy Iyer (2) was referred bo as 
a deoision relating bo bbe dealing by a 
manager. Bab, I am of opinion bbab 
Sbeppard, J. was merely meobing the objeo- 
blon of Davies, J. bbab bhe suit was based on 
bbe nobe and nob on bbe debt and did nob 
inbend bo lay any parbionlar emphasis on 
bhe word ‘manager’ used by him. When a 
single member aobs in his own name bub 
really as bhe agenb of bhe manager, bhe 
oase is one of an undisolosed prinoipal and 
bbe manager is bound. So far, ib is an 
applioablon of bhe Law of agenoy. In so 
far as bhe manager's aobs bind bhe whole 
family ib is bhe application .of bbe Hindu 
Law relating bo bhe manager and involves 
no extension of bhe ordinary rules of 
Hindu Law. Thus, ib is a oase of a oora- 
bined applioablon of bhe Hindu Lrv and 
bhe Law of Agenoy and involves no un¬ 
justifiable extension of either. In suoh a 
oase bhe oontraoblng member, and (wibh 
referenoe bo bhe first olause of 8. 231 of 
bhe Gontraob Aob), the manager may be 
personally liable bub nob bhe other mem¬ 
bers. This is bhe view taken in Krishna 
Iyer v. Krishnaswamy Iyer, (2) where 
certainly none of defendants 2 bo 9, was 
bhe manager. I hold, therefore, that the 
lsb defendant’s share in bhe joint family 
properties is liable (bub not his separate 
properties or his person.) The deoroo will 
aooordingly be modified. Subjeot to bbe 
modifioabion bhe appeal is dismissed with 
costs of first respondent. 

Decree modified. 


(6) (1909) a I.O. -103. 

(7) (1914) 27 M.ti.J. 5)5=26 I. 0. 750=1914 M. 

W.N. 782. „ „ „ m 

(8) (1916) M.W.N. 217=29 1.0. 915=17 M.L.T. 

282 . 

(9) (1915) 31 10.817. 

110) (1916' 3 L. W. 468=88 I. O. 691. 

(11) (1917) 82 M. L J- 854=5 L. W. 410—21 
M. L. J. 405=88 I. 0. 339=1917 M. W. N. 280. 
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Napibb and Kbisunan, JJ. 

Bajetwara Sethu Pathi— Plaintiff- Ad- 
pellanb 

v. 

Bamanaffcasioami—Defendant Respond¬ 
ent. 


Seoond Aooeal No. 1888 of 1919, deoided 
on 6th Oobober 1920, from a deoree of bhe 
Dist. J., Ramnad, in Appeal Suit No. 14 
of 1919. 

& Civil P. C. % S. 11— Lsi*or it not a person 
claiming under hi i lessee within 3. ll—Previout 
suit between lessee of tamindari and tenants— Sub- 
sequent suit between lessor and tenants is not 
barred even when lessee has surrendered his lease 
in favour of lessor. 

k lessor as snob o*unofc be held to be a person 
claiming nnder the leasees within the meaning o! 
8 . 11 .. 

A. suit between the lessee of the xamlndari and 
the tenants for theerva is not res judicata against 
the lessor in a subsequent suit even for the same 
period as the first suit and even when the lessee 
has surrendered his terms before expiry of the 
lease. The efleot of a surrender of his lease by 
the lessee is to determine the tenanoy and to let 
in tbo landlord's rights. [P. 80S, Col 2.] 

(6). Civil P. C., 8 . 11—Section operates as 
personal tstoppol and does not attach to property- 

The role of res judicata does not oreate any 
right o** interest in the property, though it may 
indireotly affrot the rights of persons against 
whom it is efJeotive. The rule Is a rale of per¬ 
gonal estoppel and does not attaoh itself to 
property. [P. 808, Ool. 2.] 

Advocate-General and S. Sundararaja 
Ayyangar —for Appellant. 

Rangaohariar and Venkatavaradachariar 
—for Respondent. 

Napier, J.—This seoond appeal arises ont 
of a snlt bv the Zemindar of Ramnad to 
recover theerva from the trustee of the 
Rameswaram temole for trees growing on 
the land atbaohed to the temple. The writ* 
ten statement alleged, first, that the topes 
belonging to the temple were Devadayam 
land and that the temple is not liable to any 
theerva In law or by onstom: seoondlv, 
that the suit was barred by S. 11, Civil 
Procedure Code by virtue of two deoreeSi 
one that of the Dtetriot Court of Madura 
in Original Suit Nos. 288 and 289 of 
1879, the other the decree In Original 
Su'ts Noc. 571 and 572 of 1903 in the 
Court of the District Munsif of Parana- 
budi. Ic c ues were framed the third issue 
being "Whether the plaintiff’s olalm is bar- 
red by res judicata ?’’ The Disbriob Man- 
slf deoided, against bhe defendant in respeol 
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of both judgments pleaded as rej judicata, 
but the lower Appellate Comb has reversed 
that decision, holding that both these deal- 
sions operated as res judicata. The ques¬ 
tion now oomes before us for deoislon. (His 
Lordship then disoussed the question of res 
judicata and oontinaed). In the result I 
am of opinion that the plea of res judicata 
by virtue of S. 11, Civil Procedure Code, 
Is bad. It might be that in the oir- 
•umstanoes of the ease the award and the 
judgment might operate as a judgment by 
aonsent and estop the parties to the award 
and judgment, but no suoh question has 
been raised in this case or urged before us. 

The next question is whether, even if 
the judgment oould operate as res judicata, 
the plaintiS here would be bound by tbe 
judgment and deoree in the arbitration. 
Tbe plaintiff in that suit was a lessee for 
30 years; and it is not contended before us 
that the deoision in that oase binds tbe 
plaintiff as lessor. Wbat is contended Is 
that as this suit seeks to reoover theerva 
for the years wbioh were oovered by the 
original lease to the lessee in the former 


suit, tbe lessor is bound by the deoision, b 
being in possession of the estate by virtu 
of a surrender from the lessee. Tnis poir 
was not raised before or considered by tb 
lowerAppelJate Court. Mr. T. Bangaobaria 
oontends that the righb established by tba 
deoision to freedom from theerva enures fc 
the whole term of the lease, although th 
lease has been surrendered; and be olaim 
that be is entitled to it by analogy wit 
the estoppel provided for in seotion 41 c 
the Transfer of Property Aot. He wa 
doubtful whether he oould put this olait 
as high a9 one arising under the words c 
o. 11, whioh are " or between the partle 
under whom they or any of them alatr 
litigating under the same title." In m 
opinion his contention dearly oannot b 
supported, for the plaintiff is not litigatin 

under the same title, In lhab he claims a 

owner, whereas the plaintiff in the prevlou 
suit olaimed as a lessee under him. 

^ Mr. T. Bangaohariar suggests, howevei 
that a surrenderee is in the same positioi 
as an assignee; and he relies on the lan 
gnaga of the Caieutta High Court in Bar 
v Wuhan0ox ^ 

lion there was as to ihe effect of surrende 
by a ryot on the rights of a mortgage' 

Juma 00 ^ ^ 01 ® 3 Wfch ***** the lan 
guage of Oaannell, J., m Walter \ 


ifH, 80§=874. 0- C$4. 


Yalden (3) In thab case, ib was decided 
that where tho trespasser had aoquired 
against a lessee n title Under the Statute 
of Limitations, the lessee oould not sur¬ 
render the lease and let in the landlord 
until bbe expiration of the term for whioh 
the lease was granted. The aotual deoision 
does not assisb him, because in the English 
Law as well as by the Limitation Act, title 
is aoqaired by adverse possession; and suoh 
title is for all purposes as good as a oon- 
veyanoe. Bat he relies on the words used 
by CbanDell, J.: "The law is that a lessee 
oan only give title to bis lessor by a sur¬ 
render to tbe same extent that he oould 


give it to another person by his assign¬ 
ment." I do not think that these words 
used by tbe learned Judge are to be aon- 
strued striotly as laying down thab a lessor 
acquires bbe tible of the lessee by surren¬ 
der. Another oase relied on by the learned 
Vakil was Hethappayya v. Venkatarama 
Upadya (3). That decided that a mulgeni 
tenant will not be bound by a deoision 
against his lessor, as his interest is not 
subt rdinate to that of the lessor, the tenure 
beiDga permanent heritable tenure net 
or. a led subsequent to the decision against 
bh landlord. I do not see how this oase 
helps the defendant. 


a. aiso reues on ins 

language of the Beuoh in Suppa Bhattar v. 
Suppu Sokkaya Bhattar (4), where the 
learned Judges speak of "a deoree of a 
Comb of competent jurisdiction forming a 
link in the obain of a party's title." I do 
not think that this oase is of any assis¬ 
tance, lor the word "title" used in that 
case has do possible reference to a deoision 
on the mutual rights of the lessor and 
lessee under tne terms of their oontraot. 
Mr. T. Bangaohariar relied on a phrasa 
.V* m Foa ' s landlord and Tenant on page 
624, Title by Surrender," but I oannot 
treat thie language as any authority on the 
point. In Woodlall's Landlord and Tonant 
surrender is treated as one of the modes of 
Ihe termination of tho tenancy, and the 
same prmoipte is applied in S. Hi of lha 
Transfer 0 ! Property Aot. Sub-sootion (e) 
of that seotion prov.dae that a lease of 
immoveaole property determines by oxpresa 
surrender; that Is bo s»y, m case tne lessee 

11 w - lW5 =w 
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yields up his interest under the lasse to 
the lessor by mutual agreement between 
them ; and S. 115 provides for the effeot of 
surrender on under-lease - , but there are no 
further statutory provisions. The fund¬ 
amental error in the contention of the 
learned Vakil is that res judicata operates 
on nil substantive rights. The result of a 
deoision between the parties Is at she 
highest to raise an estoppel between 4be 
parties bound by the previous jndgm 'ot. 
It in no way affeots title, nor can it pro; ate 
in the same manner as a oov6nant 

It was finally argued that the defendant 
by surrender has been deprived of she 
benefit of the deoision. That may be so, 
but the question of right' between le-sor 
and lessee is not concluded by the failure 
of the plea of res judicata, and further if 
an under-lesseo desires to bind the ulti¬ 
mate laudlord by a deoision between him¬ 
self and his lessor, it is perfectly opeu for 
him to ask the Court to make the landlord 
a party, in which oase the landlord will be 
bound by the judgment, entirely apart 
from any question of surrender. I am, there- 
fore, dear that neither under S. 11, Civil 
Procedure Code, as pleaded, nor under the 
general principle applicable to awards of 
arbitrators operating as e toppel by oonsont, 
does this award or judgment bind the 
plaintiff in the present suit, in the result 
the judgment of the lower Appellate Court 
must be seb aside exoept as to road oess 
and railway oess and interest thereon, and 
the oase remanded to be disposed of on the 
other issues framed In the suit. Costs 
will abide and follow the result. Sbamp 
duty paid by the appellant will be refunded. 

Krishnan, J.—The only question 
arising in this oase is one of res judicata. 
My learned brother has seb out the oiroum- 
stanoes in whiohit arises and I need nob 
repeab them. The issue alleged bo be res 
judicata is whether bbo plaintiff, the Rajah 
of Bamand, is entitled to levy a tax on trees 
standing on the defendant’s Devasthanam 
lands in the Pamban village in Barnes- 
waram or not. It is oontended by the de¬ 
fendant’s Vakil that the Rajah’s olaim to 
such tax is barred (1) by the deoision in 
Original Suits Nos. 288 and 289 of 1879 
and (2) by bbe deoision In Original Suits 
Nos. 571 and 572 of 1903, all on the file of 
the Disbriob Munsif of Paramakudi. lAftar 
disoussing the question of res judicata, his 
Lordship agreed with bis learned brother 
that the plea of res judicata based on 
Exbibib IV was not established.] 


The question, however, remains whether 
the finding binds the present plaintiff, the 
Bajab Ine plaintiffs in Original baits 
Nos. 571 and 572 of 1903 were toe lessees 
of the Rajaa, and not the Bajab bims-lf, 
and it is not oontended by Mr. T. Ranga- 
obariar that a finding against lessees 
will be binding on bne lessor even 
if bbe lessees had put forward in the 
trial the lessor’s title and bona Me 
endeavoured to support it. In fact a lessor 
a^ suoh oaonot be held bo be a parson claim¬ 
ing under the lessees within bbe meaning 
of S. 11, Civil Prooedure Code. Mr. T. 
Raugaohariar argues that we have here a 
speoial oase, inasmuob as the Rajah got his 
right to sue for the plaint reut by reason of 
tne surrender of their berm by the lessees 
and though the Rajah did not derive bis 
title from them, be contends that the Rijab 
should be treated In his oapaoity of surren¬ 
deree as an assignee of the lessees and as 
suoh a person olaiming under them. This 
Is a difficult question whioh seems to be ns 
integra and whioh has, therefore, to be 
deoided on general principles. After oareful 
consideration I think with my learned 
brother that the contention is untenable. 
The effeot of a surrender of his lease by the 
lessee is to determine the tenanoy and to 
let in the landlord's rights. This is so 
stated in S. Ill of the Transfer of Property 
Aot, and as regards EDgllsn Law, in Wood- 
fall's Landlord and Tenant. In a surren- 
d' r there is no transfer of rights from one 
to the other but only an extinguishment of 
the lessee's right. The under-lessees will 
no doubb not be prejudiced by their lessor's 
surrender as laid down in S. 115 of the 
Transfer of Property Aot, but that is 
beoause to the extent to whioh the lessee 
has parted with his rights in the property 
to bis under-lessees, bis surrender oould 
□ot take effeot. It is this, I think, that i9 
meant by the observation of Channel!, J., 
In Walter v. Yalden (2) when His Lordship 
observed that "the law is that a lessee oan 
only give title ho his lessor by a surrender 
to the same extent that be oould give it to 
another person by his assignment." This 
observation was made with reference to a 
title oreated by prescription against the 
lessee and oannot be extended to apply to a 
case of res judicata against him, whioh in 
my opinion oreates neither title nor interest 
to the property. We oannot hold that thei 
rule of rej judicata oreates aoy right orl 
interest In the property, though it may in- 
direotly affeol the rights of persons againsl| 
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whom ik is effective. The role is a rale of 
personal esloppel and does nok akiaoh itself 
to properly. A lessee may dateafc by surren¬ 
der the advantage of res judicata which 
another has against him; there is nothing ko 
prevent him from doing so, so far as I nan 
see. If kbe third parky had wanted to bind 
the landlord by the deaisioa, be should 
have taken oare to have had him also a 
party to kbe suit. I, therefore, agree that 
no estoppel arises from the decision In 
Original Suits Nos. 57L and 672 of 1903, 
against the Rajah. 

Before concluding I should like ko ob¬ 
serve that I do not share my learned 
brother’s views on the nature and scope of 
S. 11 of the Civil Prooedure Code. I do not 
ihink that the seotion deals with any ques¬ 
tion of jurisdiction, as it does not affeofc 
the oognizabillty of suits but only their 
trial or the trial of issues in them. Though 
worded as if the Court is prevented from 
doing certain things, we must gather the 
nature of this rule from the ieotion as a 
whole, when it will be clear that it is in 
reality a rule of personal estoppel of the 
nature of an estoppel by record in English 
Law. Though the question is not Import¬ 
ant here, it) may beoome important for 
example in a oase under S. 115, Civil Pro- 
oedure Code, and I wish bo guard myself 
against beiog misunderstood. 

The plea of res judicata failing in toto, I 
agree to bha order proposed by my learned 
brother. 

Appeal allowed, Case remanded. 


A. 1, R, 1921 Madras 309, 
Sadabiva Ayvar AMD Napibb, JJ. 

! ^ ia Life Assurance Com ■ 
Pony, Ltd., Bombay — Defendant-Appel- 


S. Nanu iyyflr-Plainklff-Bespondent. 

on S ^ d A Appea l No< 1791 ol 1919, deeded 

on 20th August 19 2 °, from the decree of 

Sou No m "a Ot 1919 .' J • VsUoro ’ 

-on is iiU m °LTatr i m commi " 

Ufe J° the oonira ' y » 

astis 

• ” •VfTuiu.^i <tp.su, Oe.14 8.] 


A. Krishnasami Ayyar and M. Patanjali 
Sastri —for Appellant. 

T. R. Venkatarama Sastri and B. C. 
Seshachalla Ayyar—tor Respondent. 

Napier, J.—This Seoond Appeal arises 
out of a suit by one S. Nanu Ayyar against 
tbe Empire of India Life Assnraneo Com¬ 
pany of Bombay. The plaintiff alleges 
that ht- was onoa an agent of the Company 
and alaims a deolarakion and an aooonnt in 
respeot, of all premia paid bv polloy-holders 
in ro peot of all polioies proonred by tbe 
plaio'.iff after the termination of the plain¬ 
tiff’s servioes as agent. The plaintiff does not 
allege that he was wrongfully dismissed or 
claim damages for wrongful dismissal. The 
lower Appellate Court has found that he was 
an agent employed by tbe Company and was 
properly dismissed for misoonduot, but on 
the terms of his engagement, as found by 
itself, has bold that the plaintiff is entitled 
to premia on tbe original polioies obtained 
through his efforts for three years prior to 
the suit. I aooept the finding as to tbe 
agenoy, but the important question remains 
whether the lower Appellate Court has 
based ib c finding as bo the terms of engage, 
mens od proper materials. The plaintiff 
alleged that he was engaged on certain 
terms but iu his plaint did not skate whebher 
hi'-- engagement was ln writing or oral. In 
his evideooa ho endeavoured to establish 
that ho was engaged on the terms of a let¬ 
ter whioh is Exhibit F in the ease, his evi- 
denoe being " the terms written to me by 
Venkataohala Iyer (that is the ohief 
agent) are mentioned in Exhibit F." The 
lower Appellate Court has found that 
Exhibit F was not addressed to him nor 
any latter in those terms; and as Exhibit F 
is nob letter bub a circular and as he has 
proved no other letter there oan be no 
doubt that this finding is oorreot. But the 
lower Appellate Court has held that he was 
engaged on the terms set out in a lettmr 
Exhlblk S. Now, Exhibit S is not a 
letter addressed to the plaintiff, but a 
letter addressed by the Ohief Agent for 
Madras to the Company at Bombay in 1913 
and is his report about the plaintiff after 
the date of his dismissal. In that letter 
the Agent states that the plaintiff had been 
working under him until 30th Marnh 
1919 under the terms of 10 per oenl com 
mission on the first year’s premia, 5 nor 
cent, on renewals, plus a bonus of one r Q r 
oent. on new oolleolions up to Rs i non 
2 Per cant up to Bs. 3,000 and 3 per iod 
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above Bs. 3,000, and he slates that he 
gave cue copy of the book of "Insbruotion3 
of Agents" to the plaiuiitf. Toe admissions 
by this servant oi the Company most of 
ootirse be taken all together, and the state¬ 
ment that the sub-agent was supplied with 
a oopy of the "instructions to Agents " is 
part of the admissiou as to the terms of 
percentage. This "Instruobions to Agents" 
is Exhibit T in bhe oase. This has been 
ignored by the Subordinate Judge, whereas 
it should have been treated as part of the 
ooutraot. 

The "Instructions to Agents" sets out the 
terms of commission and bonus commission 
and to the extent that the evidence 
shows those rates have been altered, th9 
oontraot is varied to that extent ; but ube 
other terms undoubtedly apply. Artiole 29, 
whloh is in that part of the book dealing 
with commission, is as follows: 


“The oommisaioQ is allowed so long as the pre¬ 
miums are paid aad the agent oontinuea to re¬ 
present the Company.'* 

This olause was, in my opinion, part of 
the oontraot and this being so the olaim 
must fail in toto. 

Evan it artiole 29 was not incorporated 
in the oontraob I should be of she same 
opinion. This olaim by an agent or sub¬ 
agent to be entitled to renewal premia after 
his connexion with the Company was sever¬ 
ed, was the subject of a suit, Civil Suit 
No. 100 of 1899 on the original side of the 
High Court. In that suit the plaintiff al¬ 
leged that he was wrongfully dismissed t»nd 
that he was entitled to reoaivo the future 
premia. Boddam, J., bold that he was 
properly dismissed for improper and fraudu- 
leni ooaduos and dismissed t*be suit). The 
ease went on appeal (Original Side Appeal 
No 42 of 1899) before Shephard and 
Davies, JJ., and bher Lordships held that 
In the absenoe of any speoial agreement 
tor suoh payment the agreement must 
be treated as binding only as long as the 
agenoy lasted. 

Another suit was filed on the original 
side of the High Court In 1803. Ongiiwl 
Suit No. 178 of 1903. In that suit the 
plaintiffs who were the head Madras 
Agents had had their agreement term,uatad 
by not.ee and not for nnsconduol They 

Ih&t Ibey were enfcltled oom " 
SS on on renewal premia as long as; any 
££ remained in force which bad been 
obtained by them or their sub-agents The 
pase was tried by Moore, J., who found that 


the agreement in that oase was founded on 
Exhibits C and P, two Instruction Books, 
and ho slates that nothing is said in either 
of them as to whether the commission is 
to oontinue to be paid after tha terminasion 
of the eganoy or not. The learned Judge 
held that as there was do olaim for damages 
as compensation for wrongful termination 
of the agency, bhe olaim oould not be sus¬ 
tained. An appeal was filed from that 
deoision but withdrawn. 

The olaim has lately been renewed In a 
suit on the small oause side of the Dis¬ 
trict Munsif's Court of Cuddappah, In 
Adinarayana Rao v. The General 
Manager, Empire of India Life Assu¬ 
rance Company, Bombay (l) wbioh was 
brought before a Benoh of this Court in 
Adinarayana Rao v. The General Manager, 
Empire of India Life Assurance Company, 
Bombay (2). That suit was against 
the defendants in bhis suit by -another dis¬ 
missed agent. There too the plalutiff did 
not olaim that he was wrongfully dismiss¬ 
ed. The difference between that suit and 
this is that the Court found that the term 
of the oontraot were in a letter whioh was 
Exhibit A in that oase and wbioh oontains 
bhe terms set out in Exhibit F in this 
oase, and it does nob appear that the boo* 
of "Instructions to Agents" was seDb to the 
plaintiff. Anyhow it is not found to have 
been part oi the terms of tha oontraot. 
The Distriob Munsif dismissed the suit 
relying upon a statement of law in Hals- 
bnry’s Laws of England, Volume I, 
page 185, bhe judgment of the Benoh of 
this Court in Original Side Appeal No. 42 
of 1899 and the judgment of Mr. Juslioe 
Moore in Original Suit No. 178 of 1903. 
The Benoh has distinguished those oases 
on grounds wbioh, with all respeot, I am 
unable to appreciate. The decision pre¬ 
sents one difficulty in that there is a seem¬ 
ing oontradlotion on a finding of faot. The 
learned Judges say that the 

"respondent did inob oontend that any 
part of petitioner's olaim related to renew¬ 
als or to anything exoept the payments of 
ordinary premia on the original pohoies 
obtained through bis efforts. 

The defendant being bhe same as in bhis 
suit, It is easy to ascertain what Is meant 
by the word "renewals" in respeot of 
wblob the petitioner is stated not to be 
olaiming. As a matter of faot subsequent 


8ra.il Cause Sait No. 991 of 1915. 

Civil BsvisloB Petition No. 983 oi 1910. 
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premia on original polloies are renewals and 
are called renewals in tbe books of bbis 
oompBny, and are known as renewals in 
ordinary insurance parlanoe. Whan, there¬ 
fore, Ihe Benoh distinguishes the other 
Madras oases on the ground that they deal 
with Ihe agent's right to oommission on 
payments made in ooosequenoe of renewals 
they ar9, with all respeot, making a dis¬ 
tinction that does nob exist, for the claim 
in the Madras oases was exaotly tbe same 
as the olalm in the oase wibh wbiob they 
were dealing, namely, subsequent premia 
on original polioies wbiob are in faot re¬ 
newals. 

The only insnranoe oase to whioh oar 
attention has been oalled is a deoision of 
Lord Cairns, L. 0., Be The Albert Life 
Assurance Company, Lewine'e Case (3). In 
that oase the Direotors of bhe Albert 
Company entered into an agreement with 
one Mr. Lewine that he should aob as an 
agent for tbe Insurance Company on a 
salary of £250 with a oommission of 10 
per cent on the renewal premiums on all 
polioies effected through him, and in oase 
of his retirement from his agency, a oom¬ 
mission of 6 per cent for the remainder 
of hlr- life on the renewal premiums on all 
policies whioh had been effected through 
him. The Company went into liquidation 
and Mr. Lewine alaimed to rank as a credi¬ 
tor in respeot of the premia whioh ha 
would have earned after the olose of his 
servioes, basing his olaim oo the last olause 
above referred to. Tbe Lord Chancellor 
held that it was entirely ultra vires of the 
Direotors to provide for the payment of 
oommission on renewal in oase of tbe re¬ 
tirement of Mr. Lewine from the agenoy. 
In that oase, there was salary as well as 
commission, but His Lordship thought that 
it was unreasonable and Improper to agree 
to pay oommission after the retirement of 
the agent from his servioe just as it would 
have been to agree to pay salary. Both 
salary and oommission must be for servioes 
rendered and not for servioes wbioh 
we not rendered. It is t 0 be noted 
that it was not suggested in this case 

nUinkif* g0neraI lRDgTlaga the 

piainun was to have a oommission of 10 

Sf, ° 0Dt ‘ °n the renewal premia on all 

EJJ 0 !® 9 through him would entitle 

him to reoover oommission 'on premia after 
retirement'but that; there was a 

WMWl> 15 B. J. 838. 


oontraot to that effect. This case is of valae 
for the proposition that a specific olause 
being so unreasonable, the absenoe of a 
speoifio clause either allowing or refusing 
in tarms oinuot lead to the inferenoe that 
such a right was oontemplated or implied 
in the agreement. With reference to His 
Lordship’s observation that oommiaslon is 
for servioes rendered, it is to be noted'that 
Exhibit T showe the olasa of services re¬ 
quired of agents in respect of renewals. 
Artiole 31 of " Instructions to Agents ” 
gives directions to the agerit for aotlon to be 
taken whin a polioy-holder dasires to have 
his poiioy altered in any particular. 
Artiole 41 deal*- with tbe duty of an agent 
ou tbe death ot ,oy person assured in his 
agenov an! those duties are of » distinctly 
exacting nature. One very important duty 
of an agent will always be to impress 
upon poiioy-holders the value of keeping 
up their premia and this is especially a 
work neoessary for bhe earning of the pre¬ 
mia whioh in the view taken by the Benoh 
In the oase under consideration would have 
to be dona by some other agent while the 
original agent or his exeoutors or his trustee 
in bankruptcy drew the proceeds for doing 
nothing at all. So far for insurance oases. 

Mr. T. R. Venkatarama Sastri in the 
oourse of his able argument invited our 
attention to a series of oases on oommission 
in respeot of obher businesses. The first 
case is Bdbee v. Basse (4) a decision of 
Lopes, L. J., sitting at nisi pritu. In that 
case both the parlies Were butter mor- 
ohants, the plaintiff havl D g a large and 
extended business and tbe defendants only 

a bn , si . n6 ?- The defendants agreed 
with the plaintiff to do business with per¬ 
sons introduced by him and " as regards 
your oommission wa have agreed to allow 
H per oent upon all orders executed by ns 
and paid for by tbe customers arising from 

EfJSAfter a certain time 
the defendants gave notioe to the plaintiff to 
olose bis transactions on defendants’ behalf, 
ana a suit was brought bo recover commit 

25.®“ d ° n0 ' a,60r h, s severance 

\ deffln ^“ ks Persons who had 
been introduced by the plaintiff. No oases 

were quoted and tbe learned Lora Justice 

kha ramed * faftVhiSSS 

t£n? was t0 glva «P business transao- 
t one with persons introduced by the nUIn 

;L ™t 

imeu to reoover >h^ ; oom mia 9 i op . 

(4) (1889) B T. lTrJwT 
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The next oase is Boyd v, Mathers (5), a 
deoision of toe Court of Appeal. The plain¬ 
tiff was an advertising oontraotor and the 
defendant, the proprietor of a newspaper. 
The terms of the oontraob were that the 
plaintiff should aob as advertising con¬ 
tractor and oanvasaer in connexion with 
the paper and should reoeive from the 
defendant a commission of 25 per oent on 
renewal orders of advertisement obtained 
from the plaintiff. The plaintiff’s employ¬ 
ment was terminated and he brought a suit 
for a declaration that ho was entitled to 
commission on renewals whioh were recei¬ 
ved after the determination of his employ¬ 
ment. Kekewlah. J„ dismissed the suib and 
his deoision was upheld by the Court of 
Appeal. Lindley, L. J., said that be could 
not read the letters as amounting to a con¬ 
tract that the plaintiff was to reoeive a 
commission on all advertisements appearing 
in the paper after he oeased to have any¬ 
thing to do with it. He was to be paid 
commission in respect of his services and 
after he had oeased to be in a position 
to render any servioes be was not to 
reoeive anything. Bowen, L. -J., and 
Kay, L J., concurred. 

Salomon v. Brownfield (6) is a o>i=e tried 
at ntsi Prius by Mathew, J. The 
defendants were pottery manulaoturers 
who employed the plaintiff bo go to Aus¬ 
tralia and travel for them upon berms of 
their paying per oent on the net 
amount of oasti in payment of goods, 
orders lor whioh-wore obtained through 
him. The plaintiff's services were termi¬ 
nated in 1895 on three month* notice 
and he sought for declaration that he was 
entitled to the commission on all ordors 
obtained from persons originally introduc¬ 
ed by him though after termination of 
his agenoy. Mathew, J-, book bbe same 
view as Lopes, J., and gave judgmenb 
for bbe plaintiff, bub the decision of bbe 
Courb of Appeal in Boyd v. Mathers (5) 
was nob brought to his notice. 

Tbe uext oase is the oasa of Qerahty v. 
Baines (7), a oa^e tried by Lord Alver- 
stone, C. J. The plaintiff in that oase 
was an advertising agent and olauned a 
declaration bbab be was entitled to a 
commission of 10 per oent on all adver¬ 
tisements reoaived by the newspa¬ 
pers belonging to bbe defendants from 

(5) (1893) 9 T. It. R- 443 
/(«) (1898) 19 T. L. R. 289. 

(7) (1908) 19 T. L. R. 654. 


advertisers Introduced by the plaintiff, even 
subsequent to’ the determination of his 
employment as bhe defendants’ oanvasser. 
The terms of the oonlraot gave no suoh 
speoi6o right, the only roferanoe to rene¬ 
wal orders being that he should have 10 
per oenb on all renewal orders of suoh ad¬ 
vertisements so long as they were sent in 
within two years of the next previous 
order. A mass of evidonoe was called to 
prove ousbom and the oases of Bilbee v. 
Basse (8). Boyd v. Mathers (5) and Salo¬ 
mon v. Brownfield (6) were brought to 
the notioe of the Court. The Lord Chief 
Jusbioe told the .Tury that no oustom had 
been established and loft them the question 
whether there was any agreement between 
bbe plaintiff and tbe defendants that 
tbe plaintiff should be entitled to a 
commission on renewals of advertise¬ 
ments after tbe expirat ; on of bis employ¬ 
ment as oanvasser : if so, whether it was 
for any de6nite time and if so. for what 
time and on what terms. The Jury found 
that there was no suoh agreement between 
tbe parties and that tbe point bad 
never been raised between them. The 
Lord Chief Jusbioe agreeing with the Jury 
said that in his opinion the olaim must 
fail. Tbe plaintiff was the defendants' 
oanvasser and it made no difference that 
his servioes were paid for by commission 
and not by salary. These words have, I 
think, reference to tbe language of Lord 
Cairns in Be The Albert Life Assurance 
Company, Lewine'x Case (3). He then oon- 
. tinned : 


•‘The position of a oanvasser was that oi an 
agent who. so long as he was anting for his em¬ 
ployers, was daily or weekly soliciting advertise¬ 
ments or renewals " 

and stated that, in his opinion, there must 
be a speoial bargain proved to entitle an 
advertising agent to reoovor commission 
for renewals after the termination of bis 
employment. 

The last two oa c es are the judgments of 
the learned Tulgos on the Chancery said, 
Wilson v Barper (9) and Levy v. 
Goldhill (10) Tnese wore oases of in¬ 
dependent traders who were able, with¬ 
out interfering with their own bu*ine;s, to 
introduce customers to the defendants in 
tho two oa<es. In the one oasa the language 


(8) (18*3, 5 T. L. R. 677. 

(9) (1908) 9 Oh., 870=77 ®W. 

(10) (1917) 9 Ob.. 297=61 S. J. 680*86 
Oh., 698=117 L. T. 449. 
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aS6 a was ‘'half profils on receiok of orders. 
Same applia* to repeals on any accounts in¬ 
troduced by yon," in kbe other case 5 par 

oenk on all good? sonolied to customers in¬ 
troduced by yon. Wa shall be pleased to 
pay yon the said 5 per oent as long as we 
do business with those yon piaoe on the 
book." In Wilson v. Harper (9) the oon- 
flioling rulings were brought ko the nokioe 
of Mr. Justice Neville and he bald that 
Ihe plaintiff, not being an agenb was ena¬ 
bled ko recover on kbe fcorras of khe oonkraok. 
In kbe latter oase all khe former oases, wikh 
khe exception of kbe deoision of khe Courk 
of Appeal in Boyd v. Mathis (5) were 
bronghk bo kbe nokioe of kbe learned Judge; 
and he appears ko have followed khe deoi¬ 
sion of kbe Courk of Appeal on appeal from 
kbe deoision of Lopes, L. J.. in Bilbee v. 
Basse (4). Unfortunately we havo no re¬ 
pork of kbak deoision of khe Courk of Appeal 
wbioh was only reporked in kbe Times 
Newspaper. Pekerson, J., relies on khe re¬ 
ported language of Bowen, L. J.. and we do 
nok know whebher kbe learned Lord Juskioe 
dlsklngulshed or dissenked from his former 
judgment In Boyd v. Mathers (41. These 
are all kbe oases. In my opinion ik may 
very well be kbak where khe olaimank has 
ko do no work beyond making khe firsk in- 
kroduokion of khe ouskomer bo a trading 
firm be oan olaim commission on repeah 
orders buk where, as in khe language of 
Cairns, L. 0., and khe Court of Appeal in 
Boyd v. Mathers (5) he i9 paid commission 
In respeot of his services, and services are 
expected bo be rendered in respeob of khe 
renewals, whon be has ceased ko be in a 
position bo render the services be oannob 
olaim bo reoeive khe commission. I prefer, 
therefore, ko follow khe reported oase of khe 
Court of Appeal and khe earlier decisions 
of this Court and hold khak in Ihe absence 
of a definite agreement ko that effeok the 



In the result Ihe appeal musk be allowed 
and the sulk dismissed with costs of the 
defendant throughout. 


Sadanva Ayyar, J.—In arriving at 
the terms of khe aontraot between the par¬ 
ties, I am inolined to bold that we ought 
ko be guided by Exhibit F rather than Ex¬ 
hibit 8. There is, however, no inconsistency' 
between khe two. But whether we look be 
Exhibit F or Exhibit S or to both, I agree 
entirely with my learned brother that the 
'Instructions to Agents", Exhibl T, whioh 
- 1091 M—40 


khe plaintiff dishonestly denied having re¬ 
ceived or locked into, ought also to be con¬ 
sidered for the ascertainment of all bhe 
berms of the oonbraot between the parties. 
Considering then Exhibits F, S and T 
together, I am clear that article 29 of Ex¬ 
hibit T governs the right to olaim commis¬ 
sion. It follows that when khe plaintiff 
ceased ko represent kbe Company, he lost 
his right ko olaim commission on renewals 
of premiums made after ha ceased ko be the 
agent. I therefore agree khak khe appeal 
should be allowed and khe suit dismissed 
with oorts ip all Courts. 

Whether if artiole 29 of Exhibit T was 
not to be incorporated into khe oonkraok khe 
plaintiff’s suit should even khan fail, is a 
very interesting quertion. Apart from khe 
English authorities I am inclined to agree 
with my learned brother khak where khe 
duty of kbe agent doss nok cease wlhh khe 
first introduction of khe ouskomer bo khe 
principal, commissions oould nok be olaimedl 
on payments made by the ouskomer afkerj 
kbe ageuoy oeases and I oonour in his 
observations on khe judgment in Adinara- 
yana Rao v. The General Manager, Empire 
of India Life Assurance Co., Bombay (2). 
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Abdus Rahim and Sadabita Iyer, J.T. 

Ramalingam Pillai —Petitioner-Appel¬ 
lant 


v. 

Official Receiver, Trichinopoly and 
another —Respondents. 

Appeal No. 83 of 1920, deoided on 28kh 
October 1920, from khe Appellate order of 
khe Disk. J., Triohinopoly. dated 9th 
Deoember 1919, in C. M. P. No. 624 of 
1919. 


Provincial Insolvency Act (1007), S it—Pur¬ 
chaser of iniolvenl'i property at tale held by Re¬ 
ceiver—Purchaser applying that his bid might be 
accepted and sale to another bo declared invalid— 
District Court can deal with application. 

The Distriot Judge has jurisdiction to deal 
with an application, by a person who parportfl to 
have purchased the cropertv of an insolvent at a 

th ® °® oial Silver, to the effect 
that his bid might be accepted and that the sale 
to another person be held to be invalid A 
regular amt is not neoessary. [p. git, q. j ] 

T, S. Viswanatha Aiyar —for Appel- 

lent 

* S. T. Srinivasa Qopalaohari —for Res¬ 
pondent, 
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Judgment In this oa*e an applica¬ 
tion ®as made by the appellant, who par- 
ooris to have purchased the property of an 
Insolvent at a sale held by the Offioial 
Receiver, to the effeot that his bid might 
he aooepted and that the sale to another 
person be held to be invalid. The learned 
Dist-iot Judge is of opinion that he has no 
inrlsdietion to deal with the matter under 
S. 92 of the Provincial Insolvenov Aot and 
that a regular suit is necessary. This view 
of the law Is opposed to the very wide 
language of S. 22, whioh says that 

“if the insolvent or any of the creditors or any 
other person in aggrieved bv any aot or deoieion 
of the Reoeiver, he may apply to the oonrt, aDd 
the coart may oonfirm, reverse or modify the aot 
or deoieion oomplained of and make eaoh order 
as it thinks just". 

It seems to ns that it is convenient and 
proper that matters of this sort should be 
disposed of by the executing Court and 
that is the plain direction of tbe legis- 
lature as contained in S. 22. This is the 
view taken in two reoenb decisions of this 
oonrt in Thiruvenkataeharia v. Thangayi- 
ammal (1) and Atjunost Ohetty v. Muthu- 
karuppa Chetty (2) Therefore we set aside 
tbe order of tbe Distriob Judge and remit 
tbe matter to him for disposal according to 
law. Costs will abide tbe result. 

Order set aside. 


(1) (1918) 99 Mad 479=>99 I. 0. 994=99 M. L. 
7. 765. 

(3) (1918) T L. W. 406=44 I. 0. 885=1918 
M. W. N. 841. 
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Abdub Rahim and Od3bhs, JJ. 

Swaminatha Odayar —Petitioner 

v. 

Sundaram Aiyar —Respondent. 

Civil Revision Petition No. 643 of 1919, 
deolded on 13lh September 1920, from tbe 
orders of tbe Collector, Tanjore, In Revi¬ 
sion Petition No. 3 of 1919. 

Madras Estates Land Act 41908), S- 48— 
Application under. 

An application under 8. 46 oannot be made to a 
Beoeiver in oharge of an estate. [P. 814, 0. 2.J 

K. Baja Anar —for Petitioner. 

S. Varada Achariyar for S. Srinivasa 
Ayyangar —for Respondent. 

Abdur Rahim, J.—These oases arise out 
of an application made by certain tenants 
of tbe Tanjore Palaoe Estate wbioh is nnder 
tbe management of a Beoeiver appointed 


by tbe Court for tbe oompulsory acquisi¬ 
tion of ooonpanoy rights under S. 46 of the 
Estates Land Aot. The Revenue anthori- 
ties deoided againt the ryots on the ground 
that S. 46 preolndes any application being 
made nnder it to a Reoeiver appointed by 
the Court as distinguished from the benefi- 
oi*I owner of the property. We have not 
found it neoessary to deoidc the prelimi- 
niary objection raided that no revision lies 
against the orders of the Revenue authori¬ 
ties as on the merits we are dearly of 
opinion that snb-seotion (5) of S. 46 is a 
bar to bbo pre c enb application of tbe ryots 
Id tbe oase. While in the main olauses of 
that seotion the word "landholder” alone 
is used, in olause 5 at the end, the legisla¬ 
ture has added : 

“ The sunn payable under this eeotion for the 
ocoupanoy right shall be paid to the landholder 
who Is the owner of the entate or part thereof 
and any application or proceeding under this 
eeotion Khali be made only to or against enoh 
landholder.” 

wbioh means the landholder who Is the 
owner of the estate. Landholder as defin¬ 
ed in S. 3, danse (6), would inolnde not 
only bbe owner of an estate but also per¬ 
sons who are entitled to colleot the rents 
of the whole or any portion of the estate 
by virtue of any transfer from the owner 
or his predeoessor-in title or of any order 
of a competent Conrb or of any provision of 
law. This definition, therefore, would 
include a Reoeiver appointed by the Court 
as a landholder within the meaning of tbe 
Aot. Therefore, snb-seotion (5) to S. 46, 
when it says that any application or pro¬ 
ceeding nnder this seotion shall be made 
only to or against suoh landholder "who 
is the owner of tbe estate ” dearly in¬ 
tended to exolude persons 'like a Reoeiver 
of the estate from the pnrview of that 
seotion. There is another seotion brought 
to our notloe by Mr. Varada Aohariyar, the 
learned Vakil for the respondent, in whioh 
tbe same definition is found, namely S. 200. 
It is argued by Mr. Raja Ayyar that a 
Receiver exeroises all or most of the powers 
of the landholder with reference to the 
management of the property and therefore 
in several connexions he has been held to 
stand in the shoes of the owner. That 
may very well be,i but here we have to 
oonslder bbe express words of a statute 
whioh dearly show that the legislature in¬ 
tended to oonfine these proceedings against 
persons who are owners of the estate as 
distinguished from persons who may be 
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entitled ko oolleob the rents of khe estate and 
|o do other sols contemplated by Ihe Acts 
as landholder. It is not for ns to speculate 
as ko wbak kbe objeok of khe legislature was 
in drawing khis disblnobion and in restrict- 
ing kbe rigbbs given ko khe ryoks by S. 46 
ko oases where khe owner himself is in 
management of khe properhy. The frame 
of this seokion, like lhak of several okher 
seokions of kbe Aok is somewhak peoaliar, 
bnk khere is no escape from iks language 
wblob admibs of no doubt as tn khe inleo- 
kions of bhe leglslakure. 

The resulb is khak Civil Revision Peki- 
kions Nos. 643 and 644 are dismissed wikb 
ooska. 

Odgers, J.—I agree. There is no doubb 
bbak a Reoeiver falls wibbin bhe definition 
of a landholder in S. 3, sub-seokion (5) of 
kbe Madras Eskabes Land Aok ; see Bectiver 
of Ammayyanaikanur v. Suppan Chetty (1). 
Ik is equally olear bbab kbe meaning of 
'landholder' as defined in S. 3. sub-seo. (5), 
has been restricted by kbe words in S. 46, 
sub-seokion (5), for kbe purposes seb forkb 
in khak seokion. 8. 46, sub-seokion (g), is 
very olear and lays down khak any appll- 
oaklon or proceeding under this seokion 
shall be made only ko or againsk suoh 
landholder. Suob landholder being de¬ 
fined jusk previously as kbe person ' who 
is khe owner of bhe estate or park khereof.’ 
The diffioulby in oonskruing khis seokion 
arises, in my opinion, from kbe faok hbab 
khe definikion of landholder for kbe pur¬ 
poses of khe seokion has been relegabed ko 
khe lash sub-seebion insbead of being dear- 
ly shabed in khe firsb. In view-of bhe olear 
and unequivocal words of S. 46, sub- 
seokion (6), no good purpose is served by 
refining ko deoisions under okher Aoks in 
whioh Ihe word 'owner' has been held nob 
bo mean necessarily a benefiolal owner, as 
for inskanoa S. 7 of khe Easemenls Aok. 
The construction I pub upon sub-seokion (6) 
of S. 46 of khe Madras Eskabes Land Aok 
w further strengthened by bhe dlsbinobion 
drawn behweon a landholder who is an 
owner and a landholder who is nob an 
owner in seokion 200 of the same Aot. 

I therefore think that bhe deoisions of 

IS 0 S? 7 .? n *? a * ulhorillss are right and that 
bhe Civil Revision Petitions Nos. 643 and 
04* must be dismissed with costs. 

. Petition s dismissed. 

U) (1907) 80 Mad. 606=17 M. L. J. 488. * 
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SAD^biVA AlYAR ANU NaPIBB, JJ. 

Doorvas Seshadri Aiyar and others 
Appellants 

v. 

Govindaswami Pillai and others —Res¬ 
pondents. 

Appeals Nos. 205 and 206 of 1919, de* 
oidecl on 4kh February 1921, from khe Ap¬ 
pellate order of khe Disk. J., Madura, In 
Appeal Suits Nos. 437 and 438 of 1918. 

* Civil P.C., S. 11— Decision that former exicu- 
tion petition was invalid ia re a judia&U. 

Where a Court erroneously deoides that a 
former execution application was nos made to the 
proper Court, the deoision ia rs$ judicata between 
the parties. [P. 817, 0.1 ] 


K. V. Krishnastoami Aiyar —for Appel¬ 
ant. 


T. Narasimha Aiyangar—iot Respon¬ 
dents. 


Sadasiva Aiyar, J:—In A. A. A. O. 
No. 205 of 1919. This olvil miscellaneous 
Beoond Appeal has arisen out of an exeou- 
kioo proceeding, bhe deoree-holder being 
khe 1st appellant. He obtained an execu¬ 
table deoree in the Madura Disbrlob Munsif's 
Court on 23rd February 1909 for sale nl 
oerbatn lands. On bhe 1st January 1912, 
a new Court called the Diskrlol Munsif’s 
Court of Melur, was established whioh 
obtained jurisdiction over those lands. A 
valid application for execution was made ko 
khe proper Oourb on bhe 7th February 
1912. On bhe 3rd April 1912 an oral 
application was made bo bhe Madura Mun- 
sit's Court for extension of time bo lake a 
step in excoubion. Tnis oral application of 
3rd April 1912 bo the Madura Munsif's 
Court was nob made bo Ihe proper Oourb (or 
to a proper Court) according bo the currant 
of deoisions of this High Court wbioh ob¬ 
tained till 1919 when the Full Benoh Deci¬ 
sion in Setni Nadan r.Muthusamy PiUai(l) 
was pronounced. Following the prevailing 
view, the application made to the Madura 
Munsif's Court on 1st April 1915 was dis¬ 
missed by the High Court on second appeal 
on 17th September 1917 as being an invalid 
application. In so dismissing the applica¬ 
tion made to the Madura Munsif 's Court on 
the ground that It had no jurisdiction to 
entertain it and that the proper Court to 
entertain it was the Melur Munsif's Court, 
kbe High Court further remarked that as 


(1) (1919) 4a Mad. B2l=U fc. W. SlmM m r, 
J. SB* 5*6, L 0. SM=1SU U. w,«. awT ? * 
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the previous applioabion of 3rd April 1912 
had also beeo made lo the incompetent 
Madura Munsif’s Courb, ib would nos save 
limitation for bhe application of is* April 
1915 even If Shis application of 1st April 
19>5 had bean made bo the competent 
Malar Court. 

The present application for execution 
was made to the Melar Munsif’s Ciurt on 
the 23rd November, 1917 whioh was the 
proper Court to entertain the application 
aooording lo the view which prevailed till 
1919, but bhis application has also been 
dismissed on the ground that it whs barred 
by limitation beoausa the application made 
in 1915 Co the Madura Munsif's Coma was 
deoided by the High Court lo be an appli¬ 
cation made bo a wrong Comb and hence 
oould nob save limitation. 

The vakil for bhe appellants argues that 
as bhe former ourrenb of decisions was held 
bo be erroneous in Seeni Hadan v. Mulhu- 
sawmy Pillai (1) bhe deoislon of this Court 
whioh held Id 1917 that the applioabion 
made to the Madura Munsif's Comb on 1st 
April 1915 was nob an applioabion jo a 
oompeheub Courb was erroneous, that that 
erroneous decision being a deoislon on a 
question of law is nob binding upon the 
parties when the same quesbiou arises in a 
subsequent proceeding even though between 
Ihe same parlies and that therefore bhe 
present application of November 1917 
being within three years of the previous 
oompebent applioabion of 1st April 1915 
is nob barred by limitation. 

It is argued on the other side by the 2nd 
respondent's learned vakil that even though 
the deoision of the High Courb in Septem¬ 
ber 1917 in the execution application of 
April 1915 that it was made to an incom¬ 
petent Comb may be erroneous, bhab 
deoision so far as ib positively deoided bhab 
il was made bo an incompetent Court and 
was nob in aooordanoe with law is a 
conclusive adjudication between bhe parties 
as lo the nature of that applioabion and 
oannob he questioned when bhe point 
whether ib was a oompebanb applioabion 
arises lor deoision in a subsequent execu¬ 
tion applioabion in the same suit. 

I must admit bhab I have found some 
difficulty In deoiding between bhe above 
respeollve contentions on both sldos. 
(Several other diffioulb questions were also 
argued durmg bhe hearing of this ease, bub 
p reference to them will only tend to oloud 


the dear gra=p of bhe above sharply opposed 
extensions). 


Io Bommadeoara Venkata Narasimha 
Natdu. v. Anlavolu Venkataratnam (2; bhis 
Benob considered a similar question and 
made pronouncements thereon My learned 
brother referred in his judgment to the 
deoision of Their Lordships of the Privy 
Couuoil in Badar Bee v. Habib Merican 
Noordin. (3) In the Privy Counoil oase, 
the ojnstruobion of bne testator's will in a 
deoision in a prior suib was held bo be ret 
judicata when that same will had bo be 
construed between bhe same parties in a 
subsequent suib beoau'e on that construc¬ 
tion the Courb bad pronounced its deoision 
on the legal rights of the parties. The 
faob bhab Ihe opinion or finding pleaded as 
res-juiicata related to a point of law or bo 
the oonsoruotion of a dooumont and not to 
a question of faob was considered immate¬ 
rial. My learned brother finally said in 
his judgment, " My conclusion is both on 
bhe authority of bhe Privy Counoil and on 
bhe language of bhe seolion " (bhab Is, S. 11 
of bhe Civil Prooedure Code) “ that where 
a decision on a point of law whether it be 
on the oonstruobioD of a dooument or of a 
sbabute or on oommon law or on ousbomary 
law settles a question bhab arises dlreotly 
oub of oonfliobing views at to the rights of 
ihe parties, ib is res judicata." 

In my short opinion in bhe same oase, I 
referred bo Bishnu Priya Chowdhurani v. 
Bhaoa Sundari Debya (4), and said that in 
that oase "bhe dlsbiuoliou was pointed out 
between the contention that the deoision 
on an abstraot question of law (say a 
question of limitation between the parbios) 
in one suib Is r« judicata so bhab the law 
o< the land should itself be deemed lo have 
been altered when bhab question arises 
in subsequent suits between the same 
parties and bhe contention bhab a legal 
rtghb found, deolared or awarded in favour 
of one of the parties in one suit though 
based on an erroneous view of the law 
or an erroneous construction of a docu¬ 
ment is rei judicata when tbal same 
legal right is controverted in subsequent 
suits between the same parties. And I 
concluded that bhe first contention was 
unsustainable while the seoond ought to 
b*, nnheld. It was decided so long ago as 


(2) (19*7) 32 M. L J. 68=6 L. W. 682—87 I. 
. 857=1917 M. W N. 821. 

(8) (1909; A. 0. 615=78 Ii. J. P. 0- 161—101 L. 

. i61. 

(4) (1901) 28 CM. 818. 
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In 1881 by their Lordships of the Privy 
Ooanoil in the leading oase in Mungul 
PmhadDvhet v. Orija Kant Lahin { 5) 
that an order made in exeoabloD prooeed- 
inga whether right or wrong is res judicata 
between the parties in a sab ; oqaent» uxeoa- 
tlon applioatton where the validity of that 
order eomes info question directly for the 
purpose of deciding whether the subsequent 
application *j maintainable. I think the 
prinoiple on whlob that oasa was deoided 
have been firmly established now. In Sheo- 
raj Singh v. Kameshar NatM6) the Subor¬ 
dinate Judge had wrongly deoided a ques¬ 
tion of limitation in exeoution and had held 
that an applioation of 1897 was not barred 
when it had been barred. That applioation 
was struok off and when a fresh applioa¬ 
tion was made in 1898. the judgment-debtor 
was not allowed to raise the plea that the 
applioation of 1897 bad really been barred 
and that therefore it aould not form a fresh 
starting point for the threee years' limita¬ 
tion so as to make the applioation of 1898 
a valid applioation in time. 


The present iis a oonverse case, but I 
think the same prinoiple ought to be 
applied. In this ease the applioation of 
April 1915 was dismissed as made not to a 
competent Court (and as barred it it oould 
be assnmed to have bean made to a proper 
Court). The deoree-holder oould not 
maintain the present applioation without 
establishing that the petition of April 1915 
was made to a proper Court or, it so made, 
was not barred. The order of this Court 
deoiding that the prior applioation was not 
made to a proper Court has beoome a final 
deaision on the question of the legal right 
of the deoree-holder to treat that petition 
as a petition presented to the proper Court. 
That deaision had at least this legal effeob, 
namely, that it negatived the right of the 
deoree-holder to treat his applioation as 
one made to the proper Court. Suoh a 
negation of his legal light Is not decision 
on a pure or abstraot question of law, and 
henoe It le res-judiaata in the present 
proceedings and as without establishing 
that right, the deoree-holder oannot main¬ 
tain the present exeoution petition, it was 
rightly dismissed by the lower Courts. 
I would therefore dismiss the appeal 
but as it is a hard oase and the question of 
law is one-ot great dlffioulty and abstruse- 


(6; (1080; 8 OaL 61=8 I. A 180=11 a It R 
llB=t Bar. 318 (P. Q.) 

(I) (1909) St AIL 983=1909 A. W.N. 68. 


nes;, I would make no order as bo oasts in 

the appeal. „ 

Io A. A. A. O. No. 206 of 1919 The 
above judgment governs the oonneoted 
C. M. S. A. No 206 of 1909. 

Napier, J :—I agree. I am clear that 
if tae appiioation had been made to what 
Is now held to be a proper Court the objeo- 
tiou would be fatal, and I think that the 
same best must be applied when it is made 
to a Court whioh always was considered a 
proper Court. 

Appeal dismissed. 
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Wallis, C. J., and Seshagiri Ai^ab, J. 

Unni Uoidin —Defendant 1-Appeilant. 

v. 

Peoker and others —Plaintlffs-Raspon- 
dents. 

Saoond Appeal No. 2043 of 1915, deoided 
on 12th August 1920, from the dearee of 
the Temporary Sub-J., Palghat, in Appeal 
No. 18 of 1915. 

• Civil P. O., O. 21 R. 108 , Suit under— Scope 
of, is io dttermine plaintiff's right to possession 
and not merely actual possession. 

A salt under R. 108 is not oonoerned only with 
the question at eotaal possession at the date of 
the summary order. The suit is to establish the 
right whioh the plaintiff olaims to the present 
possession of the property, and this right may be 
established without showing that the plaintiff 
was in aotual possession at the date of the sum¬ 
mary order against him. [P. 818, LoL 3.] 

C. Madhavan Nayar— for Appellant. 

K. P. M Menon — for Respondents. 

Judgment:—The plaintiff resisted the 
exeoution of a decree for possession of the 
suit lands, and having had an order made 
against him under Order XXI, rule 98, in¬ 
stituted the present suit under rule 103 "to 
establish the right whioh he olaims to the 
present possession of the property," failing 
whioh the right would have been lost 
under the terms of the rule. The plaintiff, 
who based his oase both on possession and 
on title, alleged that the oonveyanoe exeou- 
ted by him in 1899 in favour of the first 
defendant never took effeot, and that, if It 
did, he had aoquired a title by adverse pos- 
Besslon before the data of the order against 
him under rule 98., The Dlstriot Munsif 
dismissed the suit on the ground that the 

title passed to the first defendant by the 
oonveyanao of 1899. The Subordinate 
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Judge allowed the appeal aad deoreed the 
suil, holdbg that the plaintiff, having, as 
he found, been in possession at the date of 
he order under rule 98, oould not be ousted 
in exeoufciOD ot a decree to whiob he was 
not] a patty, and tbafe under tbe rule the 
Court was concerned with possession only. 
The view that in a suit of this kind the 
Court has merely to ascertain whether the 
plaintiff was in possession at the date of 
the order against him under rule 98 is 
based on a misconception of the soope of 
this rule. If he was, then the Court ought 
not to have passed the summary order 
against him under rule 98 but ought to 
have dismissed the deoree-holder's applica¬ 
tion against him under rule 99. The effeoi 
of the order having been made under rule 

98 was to oblige him to soe under rule 103 
on pain of losing his right, whereas if the 
application had been dismissed under rule 

99 the decree-holder would have had too 
institute the suit under tbe like penalty. 
The suit referred to in the rule, by which¬ 
ever party instituted, is a suil to establish 
the right wbioh be claims to the present 
possession of the property. In a suit oy 
the deoree-holdei, it It were shown that 
the defendant was in possession at the date 
of the order under rule 99, the decree- 
holder oould only sueoeed by proving his 
title, because a person in aoiual possession 
has a possessory title against the world 
and oan only be dispossessed by tho true 
owner and those claiming under him. So, 
too, m the present suit, if it be found that 
the plaintiff was in possession at the dale 
of the summary order against him under 
rule 98, he is entitled to suooeed by virtue 
of that possession unless tne defendant 
(decree-holder) proves a subsisting title 
oariyiug with it the right to present pos¬ 
session. 

The objeob of these provisions is to 
seoure the speedy settlement of questions 
of title raised in execution, as explained by 
the Privy Oounoll in Sardhari Lai v. 
Ambtka Pershad (1), with reference to the 
similar procedure prescribed with regard to 
olaim petitions, and this is effeoted by 
requiring the unsuccessful party in the 
summary proceedings to file a suit within 
the year to establish bis right on pain of 
losing it. In support of tbe Subordinate 
Judge's vi9w reliance has been placed on 
the faot that the suit referred to in rule 103 

(1) (1888) 18 Oal. 621=18 I. A. 128=6 Bar. 172 
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is a suit to establish the right whioh he 
olalms to the present possession of the pro¬ 
perty, whereas the suit referred to in 
rule 63 is a suit to establish the right 
whioh he olaims to the property in dispute. 
This does not show that a suil under 
rule 103 is oonoerced only with the ques¬ 
tion of Hotual possession at the dale of the 
summary order. The euil is to establish 
the right whioh the plaintiff olaims to the 
present possession of the property, and this 
right may be established without showing 
that the plaintiff was in aotual possession 
at the date of the summary order against 
him. Deoree-holders and auotion-pur- 
ohasers against whom an order has been 
made under rule 99 are never in posses¬ 
sion at the date of the summary order, and 
yet they are allowed and even required to 
maintain the suit; and the soope of the 
suit must be the same whether the order 
against the unsuccessful party in the sum¬ 
mary proceedings was made under rules 98, 
99 or 101. Nabadtoipendra Mooktrjet v. 
Madhu Sudan Mandal (2), the only autho¬ 
rity we have been referred to, is iu accord¬ 
ance with this view. The Subordinate 
Judge has not reoorded any clear finding 
as to whether the plaintiff has established 
the right whioh he olaims to the present 
possession, and the deoree must be reversed 
and the appeal remanded to the Distriot 
Judge to enable him to do so In the light 
of the above observations. Costs to abide. 

(2) (1912) 18 C. W. N. 478=16 I. 0. 741. 
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Spbnoeb and Bamesam, JJ. 

Muthia Cheitiar— Plaintiff-Appellant. 

v. 

Karuthamada Pillai —Defendant--Res¬ 
pondent. 

Seoond Appeal No. 1163 ofl 920, decided 
on 20th January 1921, from the decree of 
the Disk, J„ Madura, in appeal suit No. 827 
of 1919. 

Madras Revenue Recovery Act (1864)— Ss. 69 
and 66 —Salt Jor arrears of revenue—Fraud—Suit 
to set attde lale—Ttme runs from plaintiffI 
knotcmg fraud. 

A suit to set aside a sale lor atrearB ol revenue 
on the ground of traud and irregularity is within 
time il brought within 6 months ol the plaintifl 
becoming aware ol the fraud or irregularity- 

[P, 819, 0.1-] 

A. N. Krishna Aiyangar —for-Appellanb. 

K. B. Narayanatwami Alger —for-Bes* 
pondent. 
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Spencer J:—The oase of Lingayya v. 
Chinna tfarayana was a Full Ben oh 
oase upon Ibe applicability of the general 
provisions of the Limitation Aot to the 
period of limitation for preferring an appeal 
against orders made under the Provlnoial 
Insolvency Aot. 

It did not purport to deoide anything as 
to the period of limitation provided bv 
S. 69 of the Madras Revenue Beoovery 
Aot 1864. Srinivasa Ayyangar v. Secretary 
of State (1) and Venkata v. Chengadu (2) 
are deoislnus considered in Lingayya v. 
Ohinna Narayana (3) and while it may 
be said the effeob of the judgment of the 
learned Judges, who were parties to this 
latest Full Benoh, was to throw doubt up¬ 
on the prinoiples upon which the earlier 
deoisions proceeded, the latter, wbioh re¬ 
lated to questions of limitation arising out 
of the Bevenue Beoovery Aot, were not 
direotly overruled. 

In the Provinolal Insolvenoy Aot III of 
1907, 8. 46 gives 90 days for preferring an 
appeal to the High Court to a person 
aggrieved bv an order made by a Distriot 
Judge. S. 50 of Aot II of 1864 gives 6 
months for a suit in a Civil Court upon a 
cause of aotlon arising out of prooeediogs 
under that Aot. the oause of aotlon being 
that the plaintiff should deem himself 
aggrieved by those prooeediogs. In the 
present oase the plaintiff alleged that he 
was unaware of the sale having taken plaoe 
till January 80th 1918, and it Is diffioult 
to see how it was possible for him to deem 
himself aggrieved before even he was aware 
of the sale. The language of the two Aots 
thus is not identioal. 


I am of opinion that the authority of 
Venkata v. Chengadu (2), levtara Pattar v, 
Karuppan (4) and Srinivasa Aiyyangar v. 
Secretary of State (1) is still good on the 
paint that a suit under the provisions of 
d. 66 of Aot II cl 1864 must be brought 
within six months of the plaintiff having 
knowledge of fraud or irregularities in the 
oonduet of a sale for arrears of revenue. 
It follows that the Lower Courts were 
wrong in oaleulating limitation as running 
from the date of the sale without permitting 
the plaintiff )o show that he did not be- 


3 I 1916 ) w 'Mad. 98=18 1.0. 61T=I4 M 

i* Mad W. B.>. 

«£=» K'i 169=1 

(4) (1898)4 M.L.J. ,800. 


come aware of the sale till some date 
within 6 months before his suit. 

The appeal must therefore be allowed 
and the suit remanded to the court! of 6rst 
instanoe for disposal on its merits. Costs 
to abide the resulb. 


Rameeam, J.I agree with the order 
proposed by my learned brother. The 
Vakil for the appellant oonoedes and rightly 
in view of the Full Benoh deoision in 
Venkata v. Chengadu (2) that S. 59 of the 
Madras Bevenue Beoovery Aot is the seo- 
tlon applicable to this suit and he does not 
seek bo apply to this oase any article of the 
Limitation Aot presoribing a longer period 
of limitation. If the oause of action in 
this oase oan be said to arise on the dts- 
oovery of the fraud the suit is within time 
without using any seotion of the Limitation 
Aot and the question whether the deoision 
in Srinivasa Aiyyangar v. Secretary of 
State (l) is rightly deoided or is overruled 
by Lingayya v. China Narayana (3) does 
not arise. That in suoh oases, the oause 
of action arose on the disoovery of the 
iraud is the view of Kernan, J., in 
Venkata v. Ohengadu (2) followed by 
Collins, O. J. and Davis, J. in Iswara 
Pattar v. Karuppan (4). I agree with this 
view. The phrase " oause of action M used 
in S. 59 of the Bevenue Beoovery Aot has 
nob been defined. It seems to me to oovor 
all the faots neoessary to be ailegad by the 
plaintiff for maintaining his aobion and 
therefore in eases based on fraud it includes 
not only the actual transaotion by whloh 
tbo plaintiff is aggrieved but the disoovery 
by him of the fraud by means of which 
the transaotion was brought about (5 m per 
Bhasbyam Ayyengar, J. in Dampanaboyina 
Oangi v. Addala Bamanoami (6) oiting 
Oooies v. Gill (6). This is the view of the 
Legislature as expressed in the 3rd column 
of Art. 95 of the Limitation Aot which is 
generally a oorreet description of the oause 
of aotion of the suit desoribed in the 1st 
oolumn. 


«uo giuuuu x uuiu me suit is nt 
barred if the plaintiff oan prove the trap 
alleged and his disoovery by him wlthi 
six months prior to the salt. Costs to abid 
the result. 


Appeal allowed. 


(0) (1908) 96 Mad. 7Sfi»ls M. L J lOt 
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Wallis, C. J., and Krishnan, J. 

Rajah V. Muthu Krishna Yachendra 
Bahadur —Defendant-Appellant 

v. 

W. H. Nurse —Plaintiff 1-Respondent. 

Original Side Appeal No. 10 of 1921. 
deoided on 4th May 1921, from the order 
of Phillips, J., dated 23rd November 1920, 
in T. O. S. No. 19 of 1920. 

(*) Legal Practitioner—Madras High Court- 
Original 8ide—Vakil—Fees not paid—Vakil can¬ 
not refuse to proeeed with case and to conitnt to 
change of Vakil. 

Tn the Madras High Ooarfc vakila being allow¬ 
ed to aot as well as plead on the Original Side, 
they are very mnoh in the same position as soli¬ 
citors in England. It is well settled in England 
that attorneys or solicitors are not entitled to 
refuse to go on with an action for want of funds 
unless they have given their clients suAoient 
notice of their intention to enable him to make 
other arrangements. 

A Vakil is not entitled to refuse to take a neces¬ 
sary step in the case, because his own fees have 
not been paid, and at the same time refuse his 
consent to the transfer of the ease to another 
vakil. [P. 320, C. 2 ] 

(b) Madras High'Court—Original 8ide Rules — 
Delay by Vakil in filing written statement—Party 
is not responsible. 

Where the vakil refuses to file the written 
statement or to consent to transfer the oa«e to 
another vakil because he has not received his fees, 
his aetion is illegal and the party oannot be made 
responsible for the delay in filing the written 
statement. 

0. P. Ramaswami Aiyar, K. Rajah 
Aiyar, K. Krishnastsami Aiyangar and T. 
Kumarasioamiah —for Appellant 

R. N. Aiyangar —for Respondent 

Wallis, C. J.—This is an appeal from 
an order of Phillips, J. refnslng leave to 
file a written statement whioh was oat of 
time, and raises a question of considerable 
importance. The oause of the delay was 
that the defendant’s vakils refused either 
to file the written statement themselves or 
to eonsent to another vakil being brought 
on the reoord unless they were paid 
Rg. 1 000 towards the costs of the suit 
whioh they alleged the defendant had 
agreed to pay at this stage of the oase. In 
these oiroumstanoes the defendant was 
precluded by the Original Side Rules 
from filing the written statement 
himself or getting another vakil to file it. I 
take the faots from the vakil’s own ooun* 
ter-affidavit in an c wer to the application 
for a change of vakil. The ohange was 
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eventually ordered by ooncent noon the 
defendant’s paying the vakils Rs. 500, but 
the written statement was then out of 
time, and, as I have already said, the 
learned Judge has refused to exouse the 
delay. Now I may say at onoa that I 
have oome to the oonolusion upon a consi¬ 
deration of authorities whioh were not 
oib°d to the learned Judge that the defend¬ 
ant’s vakils were nob justified in refusing 
themselves to file the written statement in 
time or to allow another vakil to do so and 
that the defendant ought not to be preju¬ 
diced by their oonduot. In this Court 
vakils are allowed to aot as well as plead 
on the Original Side, and as regards aoting, 
are very muoh in the same position as 
solicitors in England. Now It is I think 
well fettled In England that attorneys or 
solicitors are not entitled to refuse bo go on 
with an aotlon for want of funds unless 
they have given their olients sufficient 
notioe of their intention to enable ihim to 
make other arrangements. The rule is laid 
down even withont this limitation in " Ob¬ 
servations addressed by Lord Westbury on 
behalf of the Privy Council to a solicitor of 
the Court ” (1) with reference to an Indian 
Appeal. " It is the duty ” said Lord West¬ 
bury " of a solicitor, who has onoe under¬ 
taken to oonduot a oause to oarry it to a 
conclusion, and he oannot refuse to do that 
duty by reason of the elient not having 
oomplied with any application that may 
have been made to him." This was the 
old oommon law rule as stated in Tidd's 
Praotioe, 9th edition p. 86, but it had also 
been held by Lord Tenderden in Rowsen v. 
Earle (2) and by Tindal, O. J. in Lawrence 
v. Potts (3) and in Van Sandasi v. Browne 

(4) that an attorney was entitled to refuse 
to go on unlesa'he were put in funds provid¬ 
ed that he gave his olient sufficient notioe of 
his intention not to go on. The question 
was again*considered in Underwood v. Lewis 

(5) in whioh Lord Esher laid down that a 
solicitor aoooptlng a retainer was bound to 
go on in the absenoe of good oause such as a 
refusal by the olient to find the money for 
neoessary disbursements whioh terms did 
not inelude his own oosts. These oases are 

(1) (18701 4 B. Tj. R. 29=2 Bar. £88 (P. C.) 

(9) (1829) 1 M. A M. 588. 

(3> (1880'0 & P. 428. 

(4) H839) 9 Bing 401=2 L. J. <N. B.) 0. P. 84 
=9 Moo. A So. 648=1 Dowl. P. 0. 716=181 E. B. 
067 

(6) (1894) 2 Q. B- 806=64 Tj. J. Q. B. 60=70 Li 
T. 838=9 R. 410=42 W. B. 51T. 
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entirely opposed to bhe view that a Vakil Is 
entitles to refa'3 to take a neoessary step 
in the ease, because his own tees have not 
been paid, and ab the same time refuse his 
consent to the transfer of the case to an¬ 
other vakil. It is true that on bhe oommoa 
law side an atborney oould resist a change 
of attorneys unless his costs were paid, by 
whloh mast be understood his costs for 
work already done in the action, not as in 
the present oase an agreed payment to¬ 
wards the general ousts of the action. On 
the equity side, a change of solicitors was 
allowed without insisting on the payment 
of oosts, and this equitable rule has been 
held to prevail by reason of the provisions 
of bhe Judioature Aat, and is now embodied 
in O. 7, R. 3 of the Supreme Court Rules; 
but even the oommoa law rule must be 
read in the light of lha other rule already 
mentioned that It is the solicitor's duty to 
go on if put in funds to meet out of pooket 
expenses, I may further observe that the 
rules requiring pleadings to be 6led 
promptly were passed to avoid delays in 
the disposal of the business of the Court 
and not as a means of enabling practi¬ 
tioners to obtain prompt payment of their 
fees, and that no previous instanoe of their 
being used for this purpose appears to have 
oome before the Courts either in England 
or in India. It is also unnecessary and un¬ 
desirable that they should be used for suob 
a purpose as solicitors and vakils are other¬ 
wise sufficiently protected. They can insist 
on payment of tlplr. fees in advanoe or 
rely on their lien on the ollent's papers and 
on the fruits of the litigation as well as on 
•heir right to sue for their fees. They are 
also in a better position than Barristers, 
who cannot sue.at all and then 1st and 
p, g J ada pleaders who under the Legal 
Fraotitioners Aot oannot reoover on speolat 

JI Dl8S , S V hey ara in writing and 

to wWob 803 * han ° n,vl ° lhe oxtent 
* h " y , are r0Rsonab,e ' X* has also 

hSSlUflf hafore ™ wa sboala D °t 

one^ That V, WS8 4he , def0nQ9 is a frivolous 
one. .tj,*! however is a question to ha 

‘, he V'* 1 Wa mu<5i allow the 
IKPl apd Siva leave to file the written 
statement wjih oosts of this appeal. 

I™*?*' J.;—This appeal arises 
?i n ‘i Pt 2 bala Pwwedlngs on the 

The respondent 

-S 25 ' 

•W M — 4 1 


Rajah’s brother filed a oaveat and the 
matter was then orde-ed to be tried as a 
suit under S. 83 of the Probate and Ads 
ministration Aot with the respondent a- 
plaintlff and the appellant as defendants 
The appeal is against the order of the trial 
Judge refusing to granb extension of time 
to the defendant for filing his written 
statement in the suit. 

The olroumstauoes that led to the appll • 
cation for extension are as follows :—Tha 
!a?t day under the rules for filing the 
wribten statement in the oase was the 1st 
of November. It would appear from tha 
defendant's vakil's affidavit that tha defen¬ 
dant had agreed to pay a vakil's fee of 
Rs. 1,000 for the suit before filing the writ¬ 
ten statement By the 1st of November only 
a portion of the money had been paid and 
though the vakils had prepared a written 
statement they refased to file it without 
their balanoe fee being paid. The appeli. 
laut had soma difficulty in finding tha 
money at suoh short notioa and he there¬ 
fore went and engaged another vakil and 
got him to file a written statement in time 
hoping thereby to save bis defenoe. 

Unfortunately for him under the rules 
of praobioa on the Original Side that 
written statement oould not be aooepted 
as properly filed without an order of Court 
for a ohange of vakils and tha written 
statement was therefore returned and the 
oase plaoed on the undefended board. His 
▼akils on reoord refused to give their 
oonsent to any addition or ohange of vakils 
without their fee being paid in full and by 
their oonduot they effectively prevented 
defendant from proseouting hie defenoe. 
An application was thereupon made for a 
ohange of vakils and the learned trial Judge 
allowed ib on oondltion that the appellant 
should pay Rs. 500 to his former vakils 

was paid - This was on 
the 22nd of November. The oase came 
on for hearing on the 23rd though the 
defendant's written (statement had been 
actually filed on the 1st of November it 
oonld not be treated under the rales as 
properly filed till the order for ohange of 
vakils was obtained and was thus out of 
time. The defendant therefore applied for 

R b 4R 8 ii n k K l 1 T 4 °, 0Ure lha dafaok 
?'i? L of prao ««®. It was that 

application that was refased by the learned 

ohwL"ri ih ut reSQU lha ‘ * hQ order fer 
Ja»ge of vakils granted by him the nre- 

vloQa was Mnaewa altogether useless 
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Now it seems to me that the delays in 
filing the written statement was due more 
to the mistaken aobion of the defendant's 
vakils in refusing to file it without being 
paid their fee in full ‘than to aoy wilful 
default on the defendant's part. I ngree 
with the learned Chief Ju-tioe that the 
action of the vakils was not justifiable 
and that the rules were not intended for 
the purpose of enabling vakils to foroe 
their clients to pay their fees at the 
risk of having their oases dismissed by 
the Court otherwise. The learned Chief 
Justioe has dealt with this point fully 
and referred to all the authorities on 
iti and as -I agree with him I do not 
propose to dilate on it. When therefore 
the vakils refused to file the written state¬ 
ment on the last date for it. I think the 
defendant was justified in seeking the help 
of another vakil to file it and the subse¬ 
quent delay whioh was solely due to his 
having to obtain the order of Court for a 
change of vakils to enable his new vakil to 
aot for him should not be used to his pre¬ 
judice. The Court having subsequently 
actually ordered the ohange it seams to me 
that bhe delay should not be pressed 
against him, at aoy rate, so stringently as 
to lead to his defenoe not being heard. 

Furthermore, there is the fact that this 
is a testamentary suit the judgm°nt in 
whioh will be binding not only on the 
parties but on all the world as a judgment 
in rim under S. 41 of the Evidenoa Aot. 
In suob a oase it seems to me the Court 
ought to be slow in refusing to bear the 
defenoe as it might prejudice not merely 
the defaulting defendant but others as 
well. 

These important considerations were not 
brought to the notice of the trial judge 
when he refused the extension applied for. 
Though in matbers of discretion we should 
be slow to interfere with the order of the 
trial Judge It seems to me that this is a 
case where we are justified in interfering. 

I therefore agree to the order proposed 
by the learned Chief Justioe. 

Appeal allowed. 
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Aylinq and Cotjtxi Tboitsb, JJ. 


In re Athi Ayyar —Aooased-Petitioner. 

Criminal Revision No. 656 of 1920 and 
Cri. Rev. Pet. No. 468 of 1920 deolded on 
20bb Deoember 1920, from the judgment of 
the Snb-Divl. Mag., Tindivanam, in Cri¬ 
minal Appeal No. 39 of 1920. 

*(a). Eaieminti Act, S. 16 — Lateral eupport 
can be obtained only by prescription. 

The right to lateral support from an adjaoent 
land belonging to others is a right whioh oan only 
be acquired by prescription for the required 
number of 20 years in respect of land in the state 
in whioh it has been throughout the period. 

[P. 811, 0. 2.1 

(b). Penal Code, 8s 421 and 23 —Lateral support 
removed ana damage caused—Right to lateral 
support not acquired by prescription—N o ojfencs is 
committed. 

It is not unlawful and therefore not an offence 
to remove lateral sopport and oauie damage un¬ 
less the right to support has been noquired by 
prescription for 20 years. [P« 0. Xi 

K. S. Krishnasvami Aiyangar for P. S. 
Bamaswami Aiyangar—tox Petitioner. 


Publie Prosecutor —for the Crown. 

Order.— The oase raises rather an in¬ 
vesting question as regards the true 
leaning of S. 425 of Indian Penal Code. 
7hab happened was that the oomplainant 
ad a wall on the boundary of the aooused’s 
md. They had some dispute because the 
omplainant would not let the aooused lean 
oe rafters of a building whioh he desired 
3 ereot on the complainant's wall and 
hereupon the aooused dug a trenoh along 
is own land in plaoes going down to lower 
3 vels than the foundations of the oom- 
lalnanb's wall. The Magistrate took the 
iew, whioh is doubtless right that this 
?as done deliberately in order to annoy 
he oomplainant and the probable effeot of 
i will be that the oomplainanb’s wall in 
ourse of lime will subside. II is °' ear 
vet sinoe Ihe deoision of Dalton v. Angus 
1) that Ihe righl to lateral support from 
b adjaoent land belonging to others is a 
igbt whioh oan only be acquired by pres 
ription and by prescription for the re 
mired number of 20 years in this oountry 
o respect of land in the state in whioh 
ibs been throughout the period; so that u 
ou put an additional burden on land, by 
uperstrueture, you oan have presoriptiv 

ights for th e land so burdened, only » 
/mail. 6 A 0. 740=60 Ii.‘ J-.Q- M9=M 
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you have had 20 years’ enjoym'enk of the 
land in that condition without any inker* 
rupkion. ‘Mlsohief’ is de6ned In S. 425 as 
follows 

« whom* with intent to oanae, or knowing 
that be ii likely to oaaee, wrongful loas or dam- 
agt to the pnblio or to any person, oanaee the 
destruotion of any property, or any saeh change 
in any property or in Ihe situation thereof ae 
deftrojs or diminishes its value or utility or 
afieote it injarionsly, commits miiohief." 

" 171008101 loss" is defined by 8. 23 as 
being " fche loss by unlawful means of pro- 
perky ko wbioh kbe person losing ik is 
legally enklkled." Therefore in order kbak 
wbak happened may oome wikbin kbis see* 
lion, we musk find kbak whak was oonfcem- 
plaked and oaused was by unlawful means. 
The question kbon is, i6 ib unlawful ko do 
something on your own land without tres¬ 
passing on your neighbour's land which 
something neoessarily oauses injurious 
effeots to the property of your neighbour? 
Dalton v. Angus (1) owns this passage :— 

“ It ia the law, I believe 1 may say without 
question, that at any tima within 20 years alter 
the home is built, the owner of the adjacent soil, 
may with perfeet legality dig that soil away, and 
allow his neigbbonr'e home, it supported by 
it, to fall in mins to the ground." 

That passage appears to us completely 
to oover the present oase and to make it 
olear that whioh the aoeused did, however 
malicious ik was, was not misohief within 
the true oonctruollon of S. 425 of the 
Indian Penal Oode. 

We, therefore, think that the oonviotion 
must be set aside and that the fine, if paid, 
most be refunded. 

Qonviotion set aside. 


A. L R. 1921 Madras 323. 
Bphnohb and Bahbsam, JJ. 
Sabapathi Paihan— Plaintiff-Appellant 

f. • 

Penunal Padayachi and others— Defen- 
dante-Bespondents. 

Seoond Appeals Nos. 1111 and 1112 of 
1920, deoided on 27th January 1921, from 
Ihe decrees of the Sub-J., Mayavaram, in 
Appeal Suits Nos. 15 and 16 of 1919. 

Civil P. 0,0. M, B. 9—Judas map isius com- 
minion trre$pective oj ?»*• oton convenience. 

_ o! iheo alteration in-the language of 

0. 3*. Mtyli only.|hnHhriiBde ot oommiiiloni 

H BQt XHlxiflUd IQ IMM Wklll |bt Judge i| UB- 


able conveniently to make the investigation him- 
fielf. k Judge may issue a commission in any 
oase where he deems it lit to do fl0 * 
of his own ooQvenienoe. [*• ^ **J 

S. Muthiah Mudaliar~tot Appellant. 

K. Bashyam Aiyangar —for Respondent. 

Judgment:—We ate not satisfied tbat 
tbe learned Subordinate Judge acted irre¬ 
gularly either in admitting additional evi¬ 
dence in appeal or in inspecting the site. 
The Judge gave substantial reasons for ad¬ 
mitting additional evidenoe in tbe shape of 
public records. 

The decisions in Rot Kishori Ghose v. 
Kumudini Kanta Ghose (1), Anant Lai 
Sahu v. Gokul Sahu (2) and Dwarka Pra¬ 
sad v. Makhu Lai (3) have been quoted in 
support of tbe argument that ik is illegal 
for a oourt to bold a local enquiry. 

Tbe two latter are judgments of single 
judges and in all these eases the deoisions 
are based on tbe omission from O. 26, B. 9 
of tbe Code of Civil Procedure of the words 
tbat ooourTed in S. 392 of the old Oode 
wblob provided for tbe issue of a commis¬ 
sion for a local investigation only in eases 
where it oould not be conveniently con¬ 
ducted by tbe Judge in person. Two of tbe 
learned Judges relied also on tbe English 
praotloe in such matters. In India we 
mast be galded by oar own Civil Procedure 
Code on matters ot procedure whioh are 
specifically provided for. 

There is also a oase of kbis oourt in 
Syed Ahmed Sahib v. The Magnesite Syndi¬ 
cate Ltd. (4) wbioh prooaeds on the as¬ 
sumption that tbo ohange ot language in 
O. 26, B. 9 signified a prohibition of in¬ 
spections being oonduokad by Judges in 
person. 

We do not think that it has that signi¬ 
ficance. 

The effeok ot the alteration In the langu¬ 
age seems only to be that the issue ol 
commission is not restrloled to oases 
where the Judge is unable conveniently to 
make the Investigation himself. As the 
rale now stands, a judge may issue a com¬ 
mission in any oase where he deems it fit 
to do so, irrespective of bis own conveni¬ 
ence. 

In none of the above deoisions has any 
aooount been taken of the newly enaoted 
provision in O. Itt, B. 16 whioh declares 


111 (19 3i 15 0. L J 18H=14>1. 0. M7 
W (1*1 a, 86 I. Q 944. 

. it) • 1919 ) 62 1 Q. 241 . 

Q.Wrt 9 i!.w 9 “5f tM1 ~ a8U,A 1 *■«=»•*' 
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The Court msy at any stage of a suit in- 
speot any property or thing concerning 
whioh any question may arise.” This rule 
suggesbs that the legislature desired to en¬ 
courage rather than to prohibit the elucida¬ 
tion of the trubh by means of personal 
inspections made by Judges. 

The Privy Council decisions in Eesavji 
Issur v. Q. I, P. Railway Company 15) has 
very often been quoted aa meaning that 
judges should under no oiroumstanoes hold 
an inspection of the site in dispute, but if the 
deoision is carefully studied, it appears Ibat 
the objection to the procedure adopted in 
that oase was mainly to opinions being 
formed upon an inspection made under 
conditions quite different from those which 
were material to the question at issua at 
the trial. 

In the present oase no suoh objection 
oan be advanoed. The use made by the 
learned judge of what he observed at his 
inspection was to verify and confirm what 
the commissioner had already noted in his 
reports. By so doing it cannot be urged 
that either side was prejudiced. 

The seoond appeals fail and are dismissed 
with oosts. 

Seoond appeal dismissed. 


(5) (1907) 81 Bom. 881=84 I. A. 116=9 Bom. 
L. B. 671 (P. 0 ). 
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OLDFIBLD AND BaKEWHLL, JJ. 

Baghunath Row— Claimant-Appellant 

v. 

Seoretary of State —Defendant-Respon¬ 
dent. 

Appeal No. 92 of 1919, deoided on 9th 
September 1919, from the award of the 
Dlst. J., Tinnevelly, in Compensation Re¬ 
ference No. 7 of 1918. 

* Land Acquisition Act, 3. n—Cu\turable land 
acquired for quarrying purposes—Adaptability for 
quarrying mutt be considered. 

When a piece of land ia compulsorily aoqulred 
for quarrying purposes, its special adaptability 
fo' quarrying ia an element for consideration in 
fixing the amount of compensation, although no 
one but the looal authority for whioh the land 
was being acquired demanded the land as qnarry. 

[P. 826, 0. 1.] 

Tho compensation to be paid is the present 
value of all the gravel that may be expeoted to be 
realised in the future. [P* 826, 0. 2.J 
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T. M. Rrishnaswani Ayyar—lor Ad- 
pellant. 

Govt. Pleader —for Respondent. 

JudgmentTha main question in 
this Appeal is whether the Lower Court 
was right in awarding compensation for the 
land aoquired as oultivahle land and not as 
a gravel quarry The Lower Court refused 
to award compensation as for a gravel 
quarry on the ground that bheonly demand 
for the produoe of the land as a quarry, 
oamo from the District Board, a puMio 
body, on aooount of whioh tne acquisition 
was made, and it referred to proviso 1 of 
S. 24 of the Land Acquisition Aob and the 
Judgment of Lord Moulton in In re Lucas 
and Chesterfield Gas and Water Board (l). 
We need not say muoh regarding 
this part of the oase, beoause the learned 
Government Pleader has not disputed that 
the Lower Court erred in refusing to con¬ 
sider the character of the land as a gravel 
quarry. It is sufficient to refer to a quota¬ 
tion from the judgment of Mr. Justice 
Grove in In re Countess Ossaltnsky and V 
Manchester Corporation (Brown and Allan’s 
Law of Compensation, 2nd Edition, page 
659) extracted in the judgment of 
Vanghan-Williams, L. J., at page 26, in 
the oase referred to by the Distriot Judge : 

“ Tba only one of those that oan apply to this 
oase le the latter one, that the arbitrator has 
aoted ultra vires ; in other words, 'that be has 
made an element of bis oaloalation of the value 
of this land that whioh legally oannot or onght 
not to be an element of his oaloalation, namely, 
the enhanoed value of the land on aooonnt of its 
capability of being used for diverting and im¬ 
pounding water lor being converted into a re¬ 
servoir, or for any uselul purpose for whioh 
pereous would pay a substantial prioe. It appears 
to us that that ia itself is not an objection 
to the award, and that the arbitrator onght to 
take that into consideration. It the land has 
what we may call an adventitious value, that is, 
something beyond its mere agricultural or nor¬ 
mal value (and that ie a marketable value in this 
sense, that persons wishing, for a purpose for 
whioh the land ie peculiarly applicable, to pur¬ 
chase that land would give a higher prioe for that 
land), then the arbitrator has a fair right to take 
that into consideration; it is a matter no doubt 
oontmgeat, but still it is a matter which is not to 
be ignored or put out of consideration by an 
arbitrator.” 

The portion of Lord Moulton’s judgment 
to whioh the learned Dislriot Judge refers 
must be with reference to the oiroum- 
stanoes of the eoquisttion, whioh was then 

(1, (1V09I 1 K B. 16=77 L 3 K B. 1009 =72 
J. P. 487=99 L T. 767=6 L.G.& 1106=24 T.L.B. 
868 . 



Madras 326 


j g2l RAGHUHAIH ROW t>. BEOBBXARV OP STATE 


un der oonlemplation. Tbs* acquisition was 
of a pieoe of land whioh was of no value 
for agricultural or other purposes Do any 
one esoept to the publio authority whioh 
was proposing to use it for t'ne oonsfcruo- 
tion of a reservoir. The oiroumstanoes in 
the present oa'a are different, beoause the 
compensation is really being given for the 
gravel, the oommcdity whioh the land pro¬ 
posed to be acquired oontains and whioh 
has had in the past and must be consider¬ 
ed as having in the future a market value 
independently of the faob that its perma¬ 
nent acquisition is now under considera¬ 
tion. In re Luoas and Chesterfield Oas 
and Water Board (1) was referred to in 
Daya Khushal v. Astittant Collector, 
Surat (2), and we respectfully agree with 
the conclusion reaohed in that ease, that 
when a pieoe of laud is oompulsorily 
aoquired for quarrying purposes, its special 
adaptability for quarrying is an element for 
consideration in fixing the amount of com¬ 
pensation. This conclusion entails dissent 
from the deolsiou of the Lower Oourt. 

We have theu to deoide what is the 
'proper amount to be awarded on the basis 
that the land is to be compensated for as a 
quarry. Firstly, there is before us no 
findipg regarding tbo amount of gravel on 
the land. Bat as It is not suggested that 
the land will be ot value for any other 
purposes If it is used as a quarry, we can 
found our award on the amount of gravel 
whioh can be realised. The witnesses 
estimate the amount ot gravel at 2,003 to 
3,000 cart loads ot gravel per aore. This 
evidenoe is of oourse Indefinite. The 
witnesses in faat say that they are merely 
guessing; bat w,e think that they probably 
mean that they are making the best esti- 
mate they oan. It Is suggested that we 
oan reach no oonoluslon on this evidenoe, 
because it inoludes nothing to show that 
apy aoourate method .of estimating was 
adopted by any witness. It is true that 
there is,nothing .regarding the depth of 
the graver at any paktioular plaoe. We 
find, however, that the question was fully 
In issue before the lower Court, and if 
the witnesses were not cross-examined 
with regard |p the manner in whioh they 
(in ad a their estimates, or with regard to 
their jaijnre to ascertain the depth of 
■fie gravel, that is the fault of. |h$ Go- 
verDecent; Moreover, on the n side ;< of 




Government there is no oouoter-evi- 
denos. We therefore aot on suoh evidenoe 
as is available and, taking the low¬ 
est figure spoken to by any of the witness¬ 
es, we find that there are 2000 cart-loads 
of gravel per aore. 

The next question is as to the valuation 
of this quantity of gravel. There is some 
very vague evidenoe as to the value of a 
oart-load of gravel from the claimant’s 
witnesses and there Is some evidenoe from 
the Government witnesses as to the prioa 
paid by Government for gravel at a quarry 
four miles distant and as to the oosts of 
transporting that gravel. It is dear, how- 
var, that better evidenoe must be available, 
beoause we know that the Government has 
recently been buying gravel from the 
quarry now under acquisition and It should 
be possible to prove the prloe whioh the 
Government actually paid for gravel from it. 
That evidenoe would dearly be the best; 
and we must express our surprise that it 
was not laid before the Lower Court. As 
the record stands, we do not feel abta to 
oome to any satisfactory conclusion on 
this part of the case There is moreover 
another point, whioh does not seem to have 
been considered on the evidenoe bat whioh 
should have a material bearing on the con¬ 
clusion. The price, whioh ought to be 
allowed for a oart-load of gravel must be 
influenced by the extent of the District 
Board’s demand for it in the near future. 
For the value of the available gravel at the 
rate aotually paid in the past oould not be 
adopted without disregard of the District 
Board’s loss of the use ot the purchase 
money, whioh they will have to pay in a 
lump sum at onoe, or to put it from the 
point of view of the owner of the land,, the 
value to him is the price of the oart-loada 
ot gravel to be extraotad from time to time 
for a oertalu number ot years, not the total 
value ot the whole amount available .paid 
at onoe. That is, it is the present value 
of what might be expected to be realiaed 
in the future. We must therefore oall tor 
a finding from the Lower Court as to bhe 
rate per oart-load at whioh compensation 
should bo paid for the gravel on the land 
in the light of the foregqlng. Fresh evl- 
denoe may be taken. The finding is due 
In six weeks and seven days will be allow* 
for filing objaotlons. 
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KaigHNAN AND ODGKRa, JJ. 
Sinnanan Chetty —Plain!iff-Appellant;. 


v. 

Sivakami Ammal and another —Defend- 
anbs-Respondents. 

3eoond Appeal No. 1874 of 1920, decid¬ 
ed on llbh Angus! 1921, from bhe deor«e 
of bhe Disl. J., Madura, in A. S. No. 415 of 
1919. 


Limitation Act, Arts. 148 and 144— Transfer of 
Property Act, S. 95— Charge created by—Suit to 
recover property by paying charge — Art. 144 a id 
not 148 applies. 

Ark. 148 does not apply to a suit to reoover 
property on payment of a oharge created by 
Transfer of Property Act, 3. 96. Art. 144 applies 
to auota suit [P. 926, G. 1 & 2.] 

G. S. Venkataohari—lor Appellanb. 

M. S. Vaidyanatha Aiyar-for Respon¬ 
dents. 


Judgment :—This oase has been argu¬ 
ed before us by bobb sides on bbe footing 
bba! ib is a oase of a oomortgager redeem¬ 
ing bbe whole motbgage and remaining in 
possession bhereof and bhe other oo-morb- 
gagor bringing a suit to reoover his share 
of the mortgaged property on payment of 
his share of bhe morbgage debt there being 
no other expenses of redemption. We are 
therefore relieved from oonsldering whe¬ 
ther that is the oorreob position on the 
faots of the oase. 

Taking the oase then as one by a mort¬ 
gagor to reoover from his oo-mortgagor his 
share of the property mortgaged on pay¬ 
ment of his share of the expenses of re¬ 
demption it is olearly a oase whioh falls 
under S. 95 of the Transfer of Property 
Aot. That seotion gives a oharge to bhe 
redeeming morbgagor against his oo-mort¬ 
gagor and nothing more. 

The question that has been raised here 
for deolsion is one of limitation. Appellant 
wants us bo apply Art. 148 to this suit but 
we think it is not possible on its wording 
[to apply that artiole as this is not a suit 
to redeem a mortgage but one to recover 
possession of property on payment of the 
oharge created by. S. 95 This is the view 
taken in Tasudeo v. BaLaji (1) wfctoh has 
been adopted in Munta Gounden v. Rama- 
sami Onettv (2) and Puma Chandrapal v. 


(1) 11902) 26 Bom 600=4Pom L B ’78. 

(2) (l9l8) 41 Mad. 650=8 L. W- *8—94, M, L- 
3.628=46 I. 0. 801=1918 M W. N. 448. 


Barada Prosanna Bhattatkarya (8). It 
is true bhe Allahabad Court has taken a 
different view in Ashfag Ahmad v. Wazir 
Alt (4) bub even in that oourt there seems 
to be some difference of opinion, see Jai 
Ktshtn Joshi v. Budaanand Joshi (5). 
Wibh all respeot we prefer to follow the 
view taken by the Caloutta, Bombay and 
Madras Courts. 

Artiole 148 not applying, the only other 
artiole that oould be applied is artiole 144. 
The Distnot Judge has found that adverse 
possession began either when the sale to 
Mada Nadan ignoring altogether plaintiff s 
vendor's right In the property was made 
and he began bo hold the property under 
that title or ab any rate when the plaintiff's 
vendor olaimed possession from Mada 
Nadan in 1S01 by Ex. I and he refused to 
give possession. 

More than 12 years have elapsed from 
either point of bime and we need not there¬ 
fore deoide whioh of them was the real 
starting polnb of adverse possession. The 
suit is therefore barred under Arb. 144 and 
was rightly dismissed by the lower appel¬ 
late Court. 

The seoond Appeal falls and is dismiss¬ 
ed with oosts. 

Seoond Appeal dismissed. 

(9) (1918) 46 Gal 111=45 I. 0 783=22 0. W. 
N. 687. 

. (4) (1891) 14 All. 1=1891 A. W. N. 211. 

(6) (1916) 88 All. 198=94 I G 244 = 14 A L J. 
41. 
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Abdur Rahim and Oldfield, JJ. 

Deivanayaga ■Padayadhi —Defendant 1- 
Appellanb. 

v. 

Muthu Beddi and others— Plaintiffs and 
Defendant 2-Respondents. 

Seoond Appeal No. 908 of 1919, deolded 
on 30th July 1920, from the decree of the 
Addl. Temporary Sub-J., Ouddalore, in 
Appeal No. 5 of 1918. 

* Transfer of Properly Act, S. 6 Ih), CL 2— 
TJntaw/ui purpose carried out—Party to rontract 
cannot be relieved of its effect-Contract Act, S 28 

Per Abdur Rahim, J It i« well estabiehed that 
when a transaction is entered in o lor an unlaw¬ 
ful or immoral purpose and that pnrpose b*i 
been aohieved, the Court would not interfere •« 
the instaooe of the Partieeps crtmtnts to relieve 
him from the legal efleoti of the taaniaokioB 
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, - . . r^tkini (1879) 16 Eq. 376 Foil ) S. 6 

STSL 2 ba. not the efleot of -nnnlUng tHi 8 w.U 

utsbliibed rale. HJ7, u ‘ J 

P„ oUfiM, J. The sentiment of one section 
of the community cannot be treated ns dedeiTe 
with reference to a matter of ordinary morality. 
The law mas* have regard to the sense erf the 
oommanity as a whole. LP. 328, u. -41 

K. S. Krithnastoami Ayyanffflr—lor Ap¬ 


pellant. , 

A. Bamastoami Ayyar for 0. Padmana- 
bha Ayyangar —for Respondent. 

Abdur Rahim, J—There oan be no 
doubt that the settlement as it is oalled. 
Exhibit B, was made with the objeot and 
in qonslderation of the donee oohablting 
with the settlor. This oan be plainly in¬ 
ferred from the terms of the dooument 
itself. The plaintiffs who are usufruolu- 
ary mortgagees of the property obtained the 
mortgage from the donee Sadaobl Ammal. 
The first defendant who is the appellant 
before ns is the settlor. His oase Is that 
the settlement or transfer to Sadaahi 
having been made for Immoral considera¬ 
tions the transaction is void altogether and 
the plaintiffs oan have no title under the 
mortgage exeouted by Sadaahi Ammal. 


The faots are that this woman was kept 
by the first defendant who made a gift of 
the property to her with the object that 
she should continue to be his mistress. She 
did in faot remain in his keeping and lived 
with him as contemplated by Exhibit B 
and to that extent therefore the immoral 
purpose whloh the donor had in view 
was attained. It is well established that 
when a transaction is entered into for an 
mlawful or immoral purpose and that 
purpose has been achieved, the Oourt would 
aot interfere at the instance of the partioept 
oriminfs to relieve him from the legal 
effects of the transaction. In the deoided 
cases ii is well settled that a person who 
entered into suoh a transaction is estopped 
from disputing the nature ot the transac¬ 
tion, if the immoral purpose for which it 
was entered into has been carried out. 


The leading authority on the law on this 
subject is the oase of Ayent v. Jenkins (1). 
The entire law is elaborately disoussed in 
tbe judgment whloh was delivered by Lord 
Selhorne, L. 0., and he sums up at page 
282 the propositions whioh are established 
by the authorities. Then he proceeds to 
point out the distinction between oases ot 


executory contracts and exeouted oon- 
kraohs. Ha says: 

“In the present o»se relief is eonght by the re¬ 
presentative not merely of a partieepsenmimi 
bat of a volantary and sole donor on the naked 
ground of the illegality of hie own intention and 
purpose ; and (hat, not against a bond or cove¬ 
nant or other obligation resting »w /*er» bat 
•gainst ft completed transfer Of specific ebattela, 
by whioh the legal estate in those chattels wm 
absolutely ve ted in trustees, tea years before the 
bill was filed, for the sole benefit of the defen¬ 
dant." 

He stales further on : 

“Bat tbe voluntary gift of part of hie own pro¬ 
perty by one pattcepi oriminis to-another, Is in it¬ 
self neither fraudulent nor prohibited by law, and 
the present is not tha oase of a man repenting of 
an immoral purpose before it is too late and seek¬ 
ing to reoall, while the objeot Is yet nnaooomplieh- 
ed, a gift intended as a bribe to iniquity. If publio 
polioy ie opposed (as it is) to vice and immorality, 
it is no less true, as waa said by Lord Truro in 
Bs nyon v Nettle/old (2) thal the law in sanction¬ 
ing the defenoe ot parficeps ertminte does so on 
the grounds ot publio poliov, via., that those who 
violate the law must not apply to law for pro¬ 
tection " 

Then referring to a diokum of Lord 
Obaooellor Campbell in Coulson v. Alii- 
ion (3) and a decree of Vice-Chancellor 
Skuarfc in Wootlon v. Wootton he observes 

khak 

“ It may be that tha door of this Court is not 
olosed against persons repenting of eueh an un¬ 
lawful connexion, and desirons of extricating 
themselves from fetters, which if relief were 
refused, might praotioally kind them to it. 


The oase referred ko here is one of 
mutual settlement made on khe oooaslon 
ot a fiotikious marriage, and khe observation 
in khis park of khe judgmenk applies ko oases 
of exeouked kransters for an unlawful 
purpose in whioh khe Courk will inkerfere 
to relieve khe kransferor buk only when khe 
unlawful or immoral purpose has nok been 
accomplished and khe kransferor repents of 
hie aokion in kime. The law as propound* 
ed here has been followed in India in many 
oases, buk ik is suffioienk ko refer ko only 
some of khem: Sidlengappa v. Hirasa 14), 
Petherpermat Chatty v. Muniandy Servo* 
(6), Bam Sarup v. Kishan Lai (6), Than 
Muthukannu v. Shanmug aueiu PHlai 


w ‘ l8Q0 a Mao. 4 Q. 94=20 L. J. Oh. 1 8 6= 
49 B. K. 190=16 Jur 909. 

ufillTi p - 4 3 ‘ M6= * ^ t.in. b.) 

(41 (1907) 81 Bom. 405=9 Bom. H B. 641. 

(6) (1908) 85 0*1. 651=151. JL 98=19 0 W K 
562=7 O. L. J. 628 (P. 0.) W * N ’ 

A. W.R ” ,J,= ‘ U W=WW 


• » t 


} 


328 Madras alwar ammal 

W * n ^s Tavaramma v - Sitaramasami 
Natdu ( 8 ). 

16 is, however, argued by the learned 
pleader for the appellant that seotlon 6 
(fc). olause 2, of the amended Transfer of 
Property Aol has made a difference in the 
law In this country. Thai seolion says 
that no transfer cm be made for au un¬ 
lawful objeot or oonsiderasicn within the 
meaning of seotion 23 of the Indian Con¬ 
tract Aot'. The argument based on this 
olause !b that the transfer for suoh an ob¬ 
ject or consideration is »pso facto void and 
therefore the transferor oan oome to Court 
and a^ its assistance in getting baofe the 
property. I do not bhtak that such a far- 
reaching effeot as the annulling o( an esba- 
b'isbed rule of law as laid down io Ayerst 
v. Jenkins (1) and followed consistently 
in the Indian oourt? oould have been in¬ 
tended by this olause. 

It may be pointed out here that so far 
as the amendment goes, that is the chang¬ 
ing of the words " illegal purpose " into 
“ unlawful objeot,” its sole objeob was to 
amend the law on a minor point with res- 
paot to an aotionablo olaim It would have 
been far from the object of toe legislature 
to think of modifying the well established 
rules of equity as propounded in Ayerst v. 
Jenkins (I), by an indireot amendment of 
this nature. However that may be, the 
words of this olause do not necessarily bear 
out the extreme contention of the appel¬ 
lant. That olau-e doos not lay down in 
what olasses ol oases the Court will or will 
not assist a person particeps triminis. All 
that it says is that a transfer for an 
unlawful consideration oannot be made. 
The language is oe*iainly nob very 
happy. But all that was intended was 
that the Court will not eoferoe a trans¬ 
fer whioh would have tho effeot of carrying 
out its unlawful object. That is quite 
consistent with the well-estaoliehed 
doolrine of law already referred to. 

Bat we do not see that a further infer¬ 
ence oan be drawn that a person who made 
suoh a transfer for an immoral considera¬ 
tion and who has aohieved ni* objeot by 
that transfer oan say " Now I bave achiev¬ 
ed my unlawful and immoral objeot, the 
Court must give me baok the property.” 
That would be going directly against iha 
polioy wbiob this very olause seeks to 
enunoiate. We must overrule this oonten- 

(7) (1906) 20 Mad. 4’8=16 M. L- J. 286. 

(8) (1900) 23 Mad. 618=10 M. L. 3. 214. 
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tlon and the appeal must ba dismissed with 
oosb=. 

Oldfield, J. —I agree and only desire to 
notios one of the ground, for the lower ap- 
peltate Court’s decision. The lower ap¬ 
pellate Court held that the suit document 
was exooutad in consideration of future 
oohabitabion bet wren the first defendant 
and seoond defendant; but It went on to 
bold that suoh an agreement was not for 
an immoral purpose, because concubinage 
is n ob usually regarded as immoral In the 
oaste to whiob the parties belong. We do 
not think that that is a proper test. Ib 
is nob suggested by the lower Court that 
there is anv qua-tion of oonoubinage in 
tbis case being regarded as equivalent to 
marriage. And no reason has been showD 
why we should so regard it. The lowai 
Oourt was not at liberty to rely on the 
sentiment of one seotion of the oommunity 
as dsolsive with reference to a matter of 
ordinary morality. On -uoh a matter, bbel 
taw must have regard to the sense of the' 
oommunity as a whole. 

Appeal dismissed. 
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Oldfield and Bajib34M, JJ. 

Alwar Ammal —Petitioner-Appellant. 

v. 

Narayana Naick —Respondent. 

Miso. Appeal No. 35 of 1920, decided on 
23rd Maroh 1921, (rem the order of the 
Diet. J., Madura, dated lOih November 
1919, in Original Suit No. 47 ct 1918. 

Guordians and Wards Act (18)0), S. 7—Pro* 
party in poaastion of executor under will— 
Guardian can be appointed Jor minor's intent in 
it. 

It is permissible to appoint a soardian of a 
minor's enato although taat estate is not in 
possession of the minor bat m that of the ereco¬ 
lor ander a will. Bat the executor's possession 
oaaaot be distarbed by sach appointment. 

A. Krishnaswami Anjar —for Appellant. 

T. R. Ramachanira An/ar « B. Sitarama 
Rao and S. R. Muthutwami Aiyar -for 
Respondent. 

Judgment.—The order under appeal 
was one appointing the respondent guardian 
of the properties of two minors and it is 
attaoked here by the mother of the minors, 
who in faot applied for her own appoint¬ 
ment as guardian in the Lower Oourt. 
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Tbo clrcuraslanoes can be staled shortly. 
Tbs father of the minors died in 1917, 
leaving considerable proparty wbioh des* 
sanded, it is not disputed, to the minors. 
His adoptive father's brother-in-law, on* 
Venkalaswami Naiok died on the 3rd of 
April 1918; be and the father had been 
intimate and bad been living together and 
Venkata«wami Naiok left a will, by whioh 
be gave the property to the two minors with 
a condition for defeasance in oa-e of the 
death of both of them before majority in 
favour of the respondent. The respondent 
was also appointed exeoutor of the will and 
to the exaot soopa of that appoint¬ 
ment we shall return. After the death of 
the father in Deoembar 1917 he and the 
petitioner (the widow,, apparently were on 
good terms for some t’me, the widow even 
executing a power of attorney In bis favour. 
Later on, after the death of Venkataswami 
Naiek disputes arose and the petitioner 
repudiated the power of attorney. Not 
mush has been said regarding that incident 
here and It does not seem to us necessary 
that we should deoide whether, a9 the 
Lower Court has held, the charges made 
by the petitioner against the respondent 
(n this oonneotion are uofounded. 

As stated, disputes arose after April 1918 
and it Is possibly the origin of these dis¬ 
putes that the brother of the respondent 
Rangaswami Naiok then propounded a gift 
deed from Venkataswami Naiok to him of 
certain properties. The gift deed is in bis 
name; but io the body of the dooument 
the right of the respondent and another 
brother to the enjoyment of the properties 
deelt with is provided (or. Rangaswami 
Naiok applied for registration of this doou¬ 
ment and was nnsuooeBsful both before the 
Sub-Registrar and the Distriot Registrar 
and a suit to euforoe the registration has 
lines been brought. It has further to be 
noted that the parties are not agreed as 
to tba proparties, wbioh are oomprised in 
the estate of tbe minor's father, and as to 
tha ownership or identity of tbe properties 
Included In the gift deed in favour of 
Rangaswami N*iok. 

Tha minors therefore have, It may be 
said, three controversies on hand at pre¬ 
sent Their first controversy ig regarding 
tbe validity of the gift deed. The respon¬ 
dent oontends that he has so far not taken 
up any definite position. His Interest is 
however elear and that is to support the 
fised end to obtain the enjoyment ol the 
Ml 11—41 


properties jointly with bis brother, whioh 
tbe deed gives him. We have been taken 
through the proaeediogs regarding the gft 
deed and the ooustruotion that we plat* 
upon them is that be has endeavoured not 
to identity himself in any degree with the 
oase (or either side and to take advantaga 
of whatever may be tbe ultimate result of 
tbe proceedings. Tbe next controversy 
is as to wbetner particular items are in¬ 
cluded in tba gift deed or in tbe will The 
third is as to whether partioular properties 
belonged to Venkataswami Naik. the 
exeentaot of the gilt deed, or belonged to 
the minors' father and should desaend to 
them. The importance of tha last contro¬ 
versy is of course that if these properties 
oome lrom tbe minors' father, they oome to 
the minors at once in absolute right, but, if 
they oomo to them by Venkataswami's will, 
there 19 an estate vested in them wbioh may 
be terminable in ease of their death bafora 
majority. In all these controversies it 
seams to us that tbe position of the res¬ 
pondent is not snob as will enable him to 
perform bis duties to the minors without 
very great risk of bis being uneqnal to the 
oonfliol between those duties and his inte¬ 
rest. We do not think that it is safe to 
make a person guardian of the minors who 
is liable to the temptatioo involved in 9 uah 
a position. 

It has been urged by Mr. T R Rama- 
ehendra Aiyar on respondent’s behalf that 
there Is do real danger to be apprehended, 
beaanse in fao» respondent’s oooduot has 
been straightforward throughout and the 
olaims made on behalf of the minors have 
very little or nothing to support them. 

At this stage of tbe dispute we are oare- 
ful not to express any opinion, wbioh mey 
influence the oourts whioh will hove to 
deoide these controversies finally In the 
future. We have however been token 
through various records and avtdenoo and 
It Is suffioient for ns at preaent to say that 
there is on each ol the points ebove re¬ 
ferred to distinctly a ease, whioh has to bo 
considered in the interest of the minors, 
and it may ba (airly olaimed on behalf of 
the minors that there should be some one 
entrusted with the duty of oonsidering that 
ease impartially, as respondent could not 
consider it, end of deoldlng whether steps 
should ba taken to anforoo the olaims of 
the minors in tha ooUrt9. 

In these oiroumstenoes we ere elear that 
as regards the properties whioh oome to 
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tbe minors from their father bbe appoint- 
menb of a guardian would ba In bbelr inte¬ 
rests and should be made ; and so far as 
ttfltse 1 oberesbs are oonoeroed we are also 
olear bbab suoh an appointment is neoes- 
sary in re^peob of bhe properties left by 
Venbabaswami Naiok. In respect of the=e 
properties however one argument has been 
relied on by bbe respondenb wbob called 
for fppa'abe nobioe. In bbe will of Veokata- 
swami N*iob Ex. A bbe reference »o bhe 
re c pondeob is as follows ;—If the sons of 
Alagln Naiok do nob abbain bbeir majority 
when bbi- will cocne r inbo force respondent 
Shall on behalf of bbe sa'd minors manage 
bbe said properbies and improve and al o 
hand them over as well as bbe properties 
obtained by him from bbe income of bhe 
same bo bbe said minors. I have appointed 
for bbe purpose aforesaid respondent as 
exeoulor. There is also provision autho¬ 
rising bbe respondenb bo look aftor bbe 
obber properbies and bo oonduob obaribies. 

On these provisions lb is urged that bhe 
respondenb could nob be displaced from bis 
management (if bbab be bbe proper berm bo 
use) of bbe properbies dealt with bv bhe will, 
as (ib is contended) be would inevitably be, 
if a diflerenb guardian of bhe properbies 
were appointed. Tbab result doe* nob 
seem bo us bo follow. The appointment of 
another guardian would nob necessarily he 
of bbe propeities, hub would only be so far 
as bbe properbies dealt with by bbe will are 
concerned of bbe minors’ beneGoial interest 
in them. Ik would nob involve the removal 
of bhe respondenb from immediate possession 
and enjoyment. Ib would, in faob, as we 
understand ib, simply Invest some person 
with power and duty to proteob bbe minors’ 
interests as in f«ob any next friend appoint¬ 
ed in particular legal proceedings (if suob a 
bbing should ooour) would be Invented with 
bbe duty of protecting them. Ib is urged 
bbab bbe Guardian and Wards Aob no¬ 
where contemplates bbe appointment of a 
guardian in these oiroumsbanoas. Bub we 
jannot 6nd anything in bbe Aob bo exolude 
t. The deo'Sion of Sir George Jossel, M. 
B., In re The Marquis of Salisbury (1). has 
been relied on and be there expressed a 
doubb whether bbe Court bad power bo 
appoint a guardian of bhe estate for an 
infant whose estate was nob in possession, 
bbe jurisdiction existing for bbe sole purpose 
of baking oare of an infant’s present pro¬ 
perty. The oase related bo the possession of 


an Infant remainderman under English 
Common L»w and bo bhe guardianship 
whioh was neoesc ar y for bhe purpose of 
giving oonsenb bo bbe alienabion of a portion 
of bbe e'fcate, which was still in bbe 
possesion of bbe tenant for life. We do 
nob bbmk tbab any principle is involved in 
tbab deoislon whioh Is relevant here or oan 
atfeob bbe right of bbe Coort to appoint a 
guardian of property, although bbab pro¬ 
perty is rednoible and has still be 
redooed bo c uoh possession, as it is sus¬ 
ceptible of In Afh'afi Khan v. Jai 
N arain (2\ In re The Marquis of 
Salisbury (l). was referred bo. The Court 
ioolmed bo bhe view th*t ib bad no 
jurUdiobion bo appoint a gnardian while bbe 
e'babe of bhe minor was in the aobnal 
possession of trustees on his behalf ; for 
bbe minor had no interest in bhe property 
beyond bhab of a beneGoiary, although the 
trustees bad been found guilty of misoon- 
dnob. But wibb all respeob we are unable 
bo follow bhe reasoning in bbab deoislon, 
whioh appears bo some extent bo have 
been based on bhe oonolusion bbab bbe 
appointment of a gnardian would not 
be for the welfare of the minor. 
In these oironmstanoes we do not think 
bhab bhe berms of the reference bo respon¬ 
denb In Venhabaswami Naiok s will jnsbify 
any distinction between bhe guardianship 
of bbab portion of bhe property and bhe 
guardianship of bbe rest. 

Our oonoluslnn therefore is bbab bho 
learned Disbriob Judge baa erred in appoint¬ 
ing bbe respondenb as guardian. The 
mother of bbe minors is now about twenty- 
bbree. She has so far oonduobed bbe pre¬ 
sent proceedings apparently with suooees 
and we are nob prepared bo say bbab she 
is unGb for bbe position bo whioh ber 
relationship bo the minors would ordinarily 
entitle ber. We therefore appoint her, 
guardian of bhe person and property of the 
minors bub contingent on ber giving 
seouriby for bbe amount oaloulabed in the 
usual way bo Ibe sakisfaot on of Ibe Lower 
Court within a poriod bo be 6xed by ib. 

The respondenb will pay bhe peblbionOr’s 
oosbs throughout. 

Appeal allowed, 

(21 (1910) 8 I. 0. 869. 
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AYl-IKO AND ODGBRS, JJ. 

Mareyya —Defendant- Appellant 

v. 

Plalntifl-Baspondenl. 

Second Appeal No. 16 ol 1920. decided 
on 31 st August) 1920, from the deoiee of 
Ihs Temporary Sub-J., E.lore, in Appeal 
No. 424 ot 1917. 

Hindu Lata—Adoption-Adoption of Orphan, it 
invalid— Faoiutn valet, doctrine oj, do* i not apply. 

The adoption ot an orphan ia illegal and void 
and It oannol be upheld on the groond ot the 
maxim "factum vaiei auod non /ten oebu »i." 

[p.mai] 

V. Bamadoss —for Appellant. 

P. Marayanamurli and A. Satyanara • 
yana —for Hespondent. 

Judgment.—Tbe sole qnesllon for de* 
oiston in Ibis Appeal Is whether it Is pro* 
par to apply the dootrine oi "/actum valet ” 
to the adoption ot an orphan. The tacts 
■re admitted. Appellaot, Mareyya, was In 
faot adopted by Narasimbayya, respondent's 
husband, In 1910. Mareyya was at the 
time an orphan and was given m adoption 
by his eldbr brother. It Is oonoeded on his 
behalf that the adoption was, stnotly 
speaking, illegal—vide Vaiihilinga v. 
Muntgan (1;. Gan it be nevertheless up* 
held on the maxim “ /actum valet quod 
non fieri debuii' ? 


In our opinion it oannot be so upheld. 
The dootrine is one wbioh must always be 
applied with great caution and we do not 
think we should be justified in applying it 
here. In Subbaluvammal v. Ammakutti 
Ammal (2). the learned Judges rejected 
tbe argument that tbe maxim of " /actum 
valet" could be applied to tbe adoption of 
an orphan, and set aside the deoision of the 
Sadar Amin based ion that doctrine. Tney 
also rejected the contention that an orphan 
could , fie validly given in adoption by bis 
elder brother. Th|a is one of the cases 
quoted by the learned Judges In Foit/a* 
Unflom v. Munigan U) In support of their 
deoision, and we observe that in the latter 
ease no attempt was made ,to apply the 
dootrine. of " faatum valet," although the 
fact, that,the adoption was made more than 
thirty years .before suit and had been 
treated as. valid by the lamily was brough| 

“• ^ J- isa^ic 


prominently to the notice of tbe Judges 
and is referred to in their judgment. 
Bhogwat Pershad v. Murari Lalt (3) 
is, no doubt, an exaotly similar oase to the 
present, in wlcoh the dootrine of faolum 
valet " was applied to an adoption ot an 
orphan given in adoption by bis bro’her. 
The learned Judges say they apply it 
" not without considerable hesitation" 
and lay stress on tbe lapse of 48 years after 
the adoption and on tne giave injustice 
wblob would be done to tbe adopted son by 
destroying his oivil status after it bad been 
so loDg aooepted. These consideration! 
have no application to the oase before ns, 
where the adoption took place only six 
years before suit. Chtnna Oaundan ▼. 
Kumar a Oaundan 14) is quoted as a oase 
in which the dootrine was applied to the 
oa e e of an adoption of an only son ; and 
indeed it does seem to have largely induced 
tbe deoision of tbe learned Judge*, that the 
adopuou of an only son, oooe made, was 
valid in law. Bot their Lordships of the 
Privy Counoil in Sri Balusu Quruhnqa - 
Jtuami v. Sri Balusu Ramalak.hmam- 
ma (f>), while endoising the oorreotnjss of 
tne deoision in that oase, aertainly do not 
put it on the ground oi "/actum valet.” On 
tbe oontrary, they are at pains to point out 
at page 423 the inapplicability of suoh a 
doottine and tne oonolusion they arrive at 
is that the adoption is not ooqtrary to 
Hindu Law. 


Tbe true limits of the applicability ol 
the dootrine of " factum valet " as regards 
adoption are laid • down by Westropp, 
O.J., In Lakihmappa v. Rctmava (6) thus : 

"To ua it appeara that its application meat be 
limited to oaves in vrhioh there is neither want 
ot authority to give or to aooept not imperative 
interdiction ot adoption." 

The views of Westropp, O.J , in this oon* 
nexion are expressly endorsed by the Privy 
Oounail in tbe last quoted oase (page 423). 
See also Mahmood, J., in Oarwa Sakai v. 
Ltkhraj Singh (7). 

“Tho oapaoity to give, the capacity to take and 
the oapaoity to oe the enbjeot ol adoption eeem 
to me to be matters essential to the validity o! 
the traoaaotioa, and' ae such, beyond thenrovinM 
ol the dootrine of faolum valel." 


l ? »} 9l0; 15 °' W ‘ H ' M4 " 7 la °* 481=18(1. 
(4) 118*21 1 M H. 0 B. 04. 

«=Vh“l«0i“o 4 |" 3=a8 *• 
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As an Instance of tbe proper applioa* 
lion of the dookrine we may refer ko Wooma 
Date v. Qokoolmund, Dan (8). There, the 
maxim ol "Jaotum valti' is relied on as 
•apporking kbe view of their Lordships kbak 
kha adopkion which khey were considering 
was legal and valid, fiak khe only objeo- 
kion ko the adoption there was that the 
rale of preference of a brother s son bad 
been disregarded, and ik wa-i held kbak khls 
view was nok so imperative as to have the 
foroe of law, 11 that case be compared 
with the oase before ns in the light of the 
tests suggested by Westropp, 0. J., and 
Mabmood, J., it will be seen how inappli¬ 
cable kbe dookrine is to khe oase we have ko 
deal with. 

The only okher oase ko wbiob we shall 
refer is Bashetiappa Btn Batnngaypa v. 
8htvl*ngappa Btn Ballappa 19). The 
learned Judges in that case, Westropp, 
0. J., and Nanashai Harldas, J., held 
that khe adopkion ol an orphan, even when 
given by an elder brother with khe authori¬ 
ty of parents given before kneir death, was 
Invalid and th*y add the pithy remark that 
ko allow such an adoption, 

“Would leave it in the power of an elder 
brother to thin the rank* of hie lellow pa'oenera 
by be«towing hut younger brothers in adoption In 
a manner highly detrimental to the mteieiti ot 
the latter." 

We must hold kbak khe adopkion of an 
orphan is nok only contrary ko Hindu Law 
out that khe dookrine ol " Jaotum valtt " 
cannot be invoked ko support it. 

The Seoond Appeals therefore dismissed 
with oosts. 

Appeal dumitaed. 


(8) (1698) 1» Cal. 667=6 I. A A0-* 0. L. B. il 

Butber 499-8 Bar 780- ' 

(9) (1878) 10 B. H- 0. B. 261. 
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Sri Bajah lnuganti Venkata Bajagopala 
Suryarao Bahadur Qaru— Plaintiff- 
Appellant. 

v. 

Sri Bajah Datla Venkata Suryanara- 
y ana Jagapatht Bahadur Qaru and anothar 
Defendant*—3 and i Bespondent*. 


Appeal No. 32 of 1917, deoided on 16th 
February 19‘Jl, from the deoree of the 
Tempry. bub J„ Coaanada, in Original 
Suit No. 8 of 1913. 

Hindu Late—Widow —Surrcndir tan be by i ere- 
ral luccein vt act l- 

What ie naoeiaary to bring the doetfiae of 
■urrender into efleoi it that tba widow ihould 
part with tbe whole of the intereat; it dote not 
matter whether it w*a done by one single aot or 
by a number ol eaocasiive sots. [P. 888,0. 1.] 

As regards tba question whether an undertaking 
by tbe reversioner to duabarge the existing debts 
ol tbe widow would invalidate an arrangement of 
Ihie kind, oase must be judged on its own eiroum- 
■lanoee and tha teet to apply is to see it theie is 
a 6unu /iuS surrender and not a devios to divide 
tbe e6t»te with the revereioner. . [P 888, 0 9.] 

S. Srimcaio Aiyangar and P. Narayana- 
murlhi— for Appellant. 

A, Krtahnaswamt Atyer, P. Somaunda • 
ram and £>. Aravamuda Atyangar—lot 
Respondents. 

Wallis, C J.: —This is an appeal from 
the judgment ol tbe bubordinale Judge of 
Cooanada >n a sun brought by tha plaintiff 
a* the next reversioner of kbe last male 
owner burya Bao ko reoover the suit pro¬ 
perties ubiob formed part of tbe estate of 
tha last mala owner. 

The position is somewhat s ourious one 
beoause these properties were pnrohasad 
by the defendants m a court auction ondar 
decrees obtained against tbe plaintiff him¬ 
self. Tbe last male owner left a mother 
and two sisters and the present plaintiff is 
the grandson of the elder sister. The 
mother in 1870 transferred a third of the 
estate she inherited from her son to eaoh 
of her two daughters reserving a third for 
herself. 

Then at a laker stage after khe death of her 
two daughters khe widow exeouked another 
deed, Ex. 1, by whioh she surrendered tbe 
one-kbird that she had previously reserved 
for herself ko her two grandson*, each being 
khe son of one daughter, in equal shares 
This was in I8b0. The widow survived 
kill 1907. In khe meantime kbe whole estate 
of the last male owner was inherited by the 
two granosons of whom khe plaintiff a 
father was one. The plaintiff s lather 
inooired debts and it was in respect 
of these debts that deorees were obtained 
and tbe suit properties were brought to 
sale and purchased by the defendant*. Now 
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tint plaintiff, on the death of the widow, 
has suooatded as next reversioner to the 
•bua ol the last male owner, ha seeks to 
Invalidate these Coart sales on the ground 
that they ware made pnrsaant to aliena¬ 
tions by the mother of the last male owner 
for purposes whlob were not binding and 
that they are not binding upon him. 

Now the deolsion of this question de¬ 
pends on the question whether the widow 
made an effective surrender of her estate 
to the plaintiff's father end bU cousin who 
wire the next reversioners in 1890, when 
she parted with her remaining third. At 
that time, these two, the plaintiff and his 
eonsin, were in possession ol all the estate 
of the last male owner exoept this one- 
third. Alter the surrender of this one- 
third they were in possession of the whole 
of the lest 'male owner's estate end the 
widow retained no farther Interest In it. 
The widow bad entirely effaced herself and 
her rights in favour of the next reversioner. 

Now it has been suggested that bhis 
surrender was bad because there were two 
dlstioot surrenders, each ol a part of the 
inheritance. What was necessary to bring 
ibis dooinno of surrender into effeot was 
that the widow should part with the whole 
ol the interest; it does nob matter whether 
it was done by one single aot or by a 
number of snoeessive aots. In Hack tyoppa 
Qoundan's ears (1) the Privy Connell 
suggested that the dofeots of the earlier 
deolsion in Bajrangi Singh v. Manokarntka 
Bakth Stngh (2) might be explained on 
fthe ground that these alien at ions»» aumulo 
amounted bo an alienatton of the whole of 
the immoveable property. That is very 
muoh what has happened hare. There 
has been an alienation of the whole estate 
by successive steps. 


Objection is taken to the last snrrend 
beoause it provides that the estate is 
•ontinne to be registered in h« name 
the whole benefioial interest was in 
BnndsonB and we think that there Is 
substanoa In Ihl6 objection. 


-f® objection hat also bean taken to tha 
validity of tha surrender, because in Ex. 1 , 
the plaintiff and hie eonsin undertook to 
discharge the debts set out in Ex. 1 to the 


Ta ( ip‘a! fl) 43 538=60 i. a. 498=t« i. a. 


extent of about one lakh and fifty thou¬ 
sand rupees. Now the evidenoe is that this 
estate bad been involved in three expensive 
litigations, in the first of whioh the title of 
the Iasi male owner wes challenged. The 
first of these litigations dates so far back 

« s 1870 and it seems vary probable, to tay 
36 least, that the balk ol this indebted¬ 
ness was inourred in eonneotlon with these 
litigations ; bat however this might be, 
there can be no doubt that those debts 
existed, and I think also that the ereditors 
would have claimed that they were binding 
upon the estate. But, even if they were 
not, the question arises whether an under¬ 
taking by the reversioner to disobarge the 
existing debts of the widow would invali¬ 
date an arrangement of this kind. Eaob 
oase must be jndged on its own oironm 
stances and the test we have to apply 
has been laid down by the Privy 
Connoil in three recent oases beginn 
ing with Bangaswami Qoundtn v Hacht- 
yappa Qoundtn (l), SureaAmar Misser v. 
Mahtshrani Bduratn IS) and Bhagwat Kotr 
V. Duanukdhari Pratad Singh 14) In Ban • 
pujtoumt Qoundtn v. NocAtyappa Qoun- 
den * 1>, their Lordships say that "an alie¬ 
nation by a widow of her deoeased has. 
band's estate held by her may be validated 
if it oan be shown to be a surrender of her 
whole interest in tne whole estate in 
favour of the nearest reversioner or rever¬ 
sioners at the time of the alienation. In 
6noh circumstances the question ol necessi¬ 
ty does not fall to be oonsidered. But the 
surrender must be a bona fide surrender, 
not a devioe to divide the estate with the 
reversioner. The same test has been re¬ 
peated in the later oase and at present 
all tbit we have to see about the reoent 
absolute surrender is whether it was a 
bona fide surrender or a mere devioe to 
divide tha estate with the reversioner. 
Now applying that test in the present-ease, 
I can see no reason whatever for holding 

!onV hk 6mI 9arren d« by the widow in 
1890 was not a bona fide surrender or was 

in any sense a devioe for the purpose of 
dividing the estate with the ieversioner. 

Some argument has been addraased to 
us as to whether the alienations made by 
a widow for the purposes wh<oh are not 
binding on the estate are affeoted by snob 
Burrender. U has been bald in Subbamma 

illlrUx 49 °“ L100=61 L L A. 
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Y. Subramaniyam (5) tbat lhay are not, 
whereas a ooncrary opinion ha 9 been ex¬ 
pressed in an onreported ease, 0. M. A. 
No. 322 of 1919, Speaking for myself. I 
see do reason lo depart from the ruling in 
8ubbamma v. Subrariantyam (5) bat it 
is UDneoessary to express any final opinio 
on the qaestion. • 

The appeal fails and is dimissed with 
oosts. 

Oldfield, J. :—As regards 0. M. A. 
No. 322 of 1919, it does not seem to me to 
be neoessary to attempt to define toe ex¬ 
tent to wbioh after the argument just oon- 
oluded I should adhere to toe deoision if the 
same point were again before me. For 
the present oase it is suffioieot that there 
is nothing in the widow's oonduot wbioh 
has in any respeot prejudioed the ultimate 
reversioner in any way irreoonoilabla with 
the widow s undoubted right to make a 
surrenaer in favour of the per-on who is 
reversioner at some earlier date to the 
prejudioe of the person who would other¬ 
wise be entitled to the estate on her death. 
The dootrtne of surrender appears to rest 
Upon no text and it may tbeiefore, as I 
understand it, be given efleott to in any 
way consistently with the prinoiple on 
wbioh it is based, th-t prinoiple being that 
the widow's efiacement of herself at onoe 
opens tbe suooession in favour of the re¬ 
versioner on tbe date of suoh effaoemenl. 
In suob a oase as tbe presenb, when tbe re¬ 
mainder of the widow's estate has already 
reached bis bands there can be no unfair 
prejudioe to anyone, if we regard the sur¬ 
render to him as oovering not merely the 
estate particularly oonveyed but also tbe 
whole estate over wbioh the widow bad 
oonlrol, tbe remainder of wbioh is already 
in bis possession. 

Appeal dismissel. 


i6) (1918; 82 Mad. 
L. J. 280. 
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Palaniyappa Chettiar —Plaintiff-Appel¬ 
lant 

v. 

Chocltalingam Chettiar —Defendant-Res- 
pondent. 

beoond Appeal No 790 of 1919, deoided 
on 2nd August 1920, from tbe deoree of 
the Ag. Dist. J., Ramnad, in Appeal Suit 
No. 753 of 1918. 

* Contract Act, S Hi—IUtoal contract—Monty 
recovtred by agent oj on* party/rom the other parly 
can be rtcov.rta by principal—Principal anj agent 
—Civil P. C , 0. 21, R. 18. 

Tbe plaintiff who wag one of judgment-debtors 
under t e deoree asked tbe defendant to take an 
assignment of tbe deoree on hie behalf aad to 
exeoute tbe deoree agtmst tbe other judgment- 
deniora and tbe defendant leabsed in exe¬ 
cution oeriam a-eete By an agreement it wat 
provided that the defend tat will submit aooiaats 
to tbe plaintiff of the amount spent id oolleitmg 
tbe money, and of tbe arnouai realised, aad after 
deducting a oommisnon of iO per ooot, pay ovsi 
tbe balance to the plaiatid, 

Reid, tbat plaintiff ojuld reoover tbe money so 
realized from defendant Bnigtr v. Savage 
llttbbi 16 Q B D. 8o3 Foil. [P. 68,0. 2.] 

Srtrticoja Ayyanqar for A. Krilhm • 
twamy Ayyar — for Appellant. 

K. Baihyam Ayyangar—ht Respon¬ 
dent. 

Abdur Rahim, J. —Tbe plaintiff's suit 
has bean dismissed on tbe groan i that, 
aooordiog to seotion 23 of the Contraot 
Aot, tbe agreement on wbioh tbe salt is 
based as oonbamed in Exhibit A is illegal 
and that therefore the plaintiff oaonot re¬ 
oover tbe money wbioh tbe defendant bad 
oolleoted under oeitain deoiees. Tbe plarn 
tiff himself is tbe judgment-debtor undei 
tbe deoree and be apparently asked tb< 
defendant to lake an assignment of lb* 
deoree on bis behalf and to execute tbe 
deoree against tbe other jadgment-debtor 
and tbe defendant realized in executiot 
oertain assets. By Exbibil A It is provid 
ed tbat tbe defendant will spbmil aooounU 
to tbe plaintiff of tbe amount spent io 
colleoting tbe monev, and of tbe amount 
realised, and after deduoting a commission 
of 20 per oeol pay over the balanoe to the 
plaintiff. 

Order XXI, rule IQ, Oivll Prooedurs 
Code, says tbat 

“ Where a deoree for the payment of money 
against two or more persons has been transferred 
to one of them it shall not be exeouted against 
tha others. 
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II is not contended that on snob irans* 
fer, tbe liability noder feha deoree beoomes 
altogether disobarged bat that the deorea 
Ghall not be enfuroed io execution ; ik is 
open ta khe judgment-debtor who ha= ob¬ 
tained a transfer of Iho deorea to ?ue bis 
co-debtor upon ik for oootribntioa as bald 
in Anawt Vinayak v. Napippa Subrava (l). 
In kbls oase khe judgment debtors did Dok 
raise any ohjeokion to execution on kba 
Etrergkb of Order XXi, rule l'i. Tbe 
defendant must be taken to be an agent of 
tbe plaintiff for tbe aoknal real ztkion of 
tba money. Bat it is argued on bebalf of 
tbe respondent that it was the duty 
of tbe Court to refuse eieoution and 
tbe Court would have done so if 
it bad been brought to Its notice that 
the defendant was merely an agent or 
benamidar of tbe plaintiff, who was one of 
tbe judgment-debtors. Having regard to 
tbe language of Order XXI, rule 16. we 
may proceed on tbe assumption tv>at if tbe 
faots were known to tbe exeoatiug Court, 
it would have been bound to rejaot the 
application (or execution. 

Then it is aontended that if the Court 
were now to help tbe plaintiffs in recover¬ 
ing tbe mooeys realised by the defendant 
by means of tbe exeoutlon of tbe deoree in 
spite of tbe prohibition of the law, that 
would be a violation of the rule laid down 
In seotion 33 of bbe Oontraot Aot. Mr. 
Bbasbyam Ayyangar in support of tbe 
judgment of the lower Court has referred 
as to a number of rulings of the English 
Courts. The English authority on whiob 
muoh emphasis was laid was the oase of 
St/fefl* v. Beadon (3). There Jessel, 
upheld the proposition that tbe 
Quart oflaw or equity will not lend its 
assistance in aoy way towards oarrylng oat 
jn, illegal oontraot; therefore snoh a oon¬ 
traot oannot be enforaed by one parly to 
it. ^gainst the other, either directly by 

Jv 81 ? u iQ ‘° of 

inqireptly by claiming damages or oom- 
PMsatjpa for breach of it. The oase before 
09 does not fali within the proposition laid 
Jown }n Sykee y. Beaion (3). In the 

•ft*! lha P^whase of a d«oree by one 
of the judgment-debtors is not illegal, aod 

6,808 lh,s oa ' 8 oomM wiihi “ 
I?"; 1 "?mentioned in the jadg. 
Bent of the Mastar of the Bolls, page 


li) fiS ii^A 96 ^ Bonl * *• 89 - 


“ but io o«ia* where the ooutraet ie actually at 
an end. or is pat an end ko, the Court will 
inlsr'era to prevent ttao*a who bare, under the 
illegal oontraot, obtained moa*y belonging to 
other person* oa tbe repre»#nt »tioa that the oon- 
tract wae legal, from keeping that money " 

If the plaintiff in tbe present suit were 
suing khe defendant to enforce the oontraot 
and to oompel him ko exeauke khe deoree 
against the oo judgment-debtors or to 
recover damages for having failed la 
do so, Ik would be asking tbe Court 
to oarry out an illegal ooutraot. Bat 
that is not the oase bera. Toe same 
aaswer is to be given Borh v. Hodgson 
(3) and Bolferj&y v. Smyth (4). On tbe 
other baud, this oase in my opinion is 
governed by tbe olass of cases of wbioh 
Bridget v. Sayyje 5) is a leading example. 
There tbe plaintiff bad employed tbe defen¬ 
dant for a commission to make bets for him 
on bor?es. Tbe defendant aooordingly 
made snob bats, and he received the win¬ 
nings from the persons with whom be bad 
so betted. In an aotion by the plaintiff for 
tbe amount wbioh tbe defendant bad so re¬ 
ceived, it was bald that 8 & 9 Vio , o. 109, 
S. 18 which makes null and void all con¬ 
tracts by way of wagering, did not apply 
to tbe oontraot between plaintiff and de¬ 
fendant and that, there'ore, notwitbstand- 
ing that statute the plaintiff was entitled 
to recover in respeot of the bets wbioh bad 
been so paid to tbs defendants. The learn- 
ed Judges of tbe Court of appeal point oak 
that the prinaipla is that a 

" p8r,0 ° who has raeelTad money from auothei 
, ““ iU8 *» l ooalraat oannot ba allowed to 

EQtAlQ f 


-w. -ut laying Uf.Uat in 

Tenant y. Elliott (6). Bowen. U J , 0 b- 
served as follows io Briber y. Savage (5). 

J* * hB P 8 ' ,0Q wb0 ba* batted. p»ya hi. bat 

f* n 1° 8S wrong, ha only wairai a 

banaBk wbioh the etakute h«a given to him 

xrrvjr. *5 “a-* - 5 


gsssiLvaRss-iis 
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should be allowed to say that the payment was 
bad aad void The truth is that the oontt.ot 
under whioh he reoeived the money (or his princi¬ 
pal is not aSeoted by the collateral contraot 
under whioh the money was paid to him. 1 ' 

It seems to me that these observations 
Apply to the present oase. I may a>so 
point oat that in Bridget v. 8avage (6), 
whioh was argued by eminent counsel on 
both sides, Sykes v. Btadon (2) was not 
cited at all as establishing a contrary pro¬ 
position nor the oases In Term Reports 
cited by the respondent. So far as the 
Indian Courts are oonoerned, there are 
two decisions direotly against the con¬ 
tention of the defendant: Bkola Nath v. 
Mul Chand (7) and Nagendrabxla Datsi v. 
Guru Doyal Mukerjt (• J ). in the former 
deoision. Stanley, C. J., takes the law as 
quite settled on the authority of the 
English decisions. On the other band, 
we have been referred to a deoi¬ 
sion of the Bombay High Court in 
Ootcami Shri Purushotamj » Uaharaj v. 
B Robb 19). But as I read the oase, it 
does not lay down anything different from 
the law enunolated in Bridget v. Savage 
(5). All that it lays down is that a suit 
could not be sustained for levying a oess 
prohibited by law. 

I am therefore of opinion that the judg¬ 
ments of the lower Courts are wrong. I 
must reverse them and remand the oase to 
the Court of first instanoe for disposal on 
the other issues. Costs will abide the 
result. The Court fees paid on the 
Seoond Appeal Memorandum and on the 
appeal to the lower Appellate Court will 
be refunded to the appellant. 

Oldfield, J.—If i* were neoessary to 
oonsider whether S. 23 of the Contraot Aot 
wore applicable to the contraot between 
the plaintiff and the defendant, I should 
have no difficulty in holding that the 
plaintiff's objeot, whioh he has unlawfully 
aooomplished, was to defeat the provisions 
of Order XXI. rule 16. It is not disputed 
that the defendant entered into the oon- 
traot with full knowledge of the oiroum- 
stanoas and of the oharaoter of the plain¬ 
tiff’s intention in making it. That, how¬ 
ever, is not enough to justify the defendant 
in repudiating the liability for what he 
realised on plaintiff’s behalf. H's agenoy 


(T) (tOOti 55 All. 689=180* *1 * 6L 

(8) (1903) 30 ObI. 1011=7 0. We N. DID* 

(9) (1881) 8 Bom. 198. 


to ezeoute a deoree was, it should be re¬ 
membered, in itself innooent. His know¬ 
ledge that the exeoution of the deoree on 
plaintiff's behalf might defeat Order XXI, 
rule 16 , will do more make bis agenoy 
guilty than did the similar knowledge of 
the brokers referred to in Bholi Nath v. 
Mul Chand (7), that they were encaged in 
wagering transaotloDS. See al=o Nagtndra- 
bala Dasu v. Guru Doyal Mukerjt (8). 

Mr. Bhasbyam Ayyangar for respondent 
has put the oase in this way. The oreation 
of an agenoy by the plaintiff was part of the 
machinery, by whioh ha intended to deoelve 
the Court and thus to seoure the success¬ 
ful exeoution of bis unlawful design. That 
he oontends is enough to bring the 
agenoy and the contraot, by whioh it was 
oreated, within the prlDoiple of seotion 23 
and to make the latter unenforceable. He 
oited in support of this Bo Ah v. Hodgson 
(3). Balter tby v. Smyth (4) and Sykes v. 
Btadon (21, besides Indian oases of less 
imporiaooe. It does nob seem to me that 
these authorities go to the length whioh 
he requires. In them the relation bet¬ 
ween the parties was not merely the 
means employed to oarry out the unlawful 
transaotlon, but it was the transaction itself. 
In the three English oases, the material 
faot was that something was done by a 
number of persons, whioh aooordiDg to law 
either oould not be done by that number 
of persons without some formality being 
oomplied with or oould not be done by 
that number of persons at all. It was the 
association, whioh was In faot the unlaw¬ 
ful element and whioh made the transao¬ 
tlon unlawful. 

Here, there Is nothing of that sort, 
beoause the oontraol by whioh the parlies 
were associated, one of agoDoy, was not in 
it c elf unlawful and was not what made the 
whole transaction unlawful einoo the 
unlawfulness would have been the same 
had plaintiff suooeeied in oarrying through 
his exeoution himself without ever employ¬ 
ing the defendant at all. For lbe=e reasons 
I agree with my learned brother and 
oonour in the order proposed by him. 

Cate remanded. 
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FULL BENCH. 

WaLLIB. C. J. AND AYliNG and 
KbIBHnab, JJ. 

Bama Sahu and others— Defendants 
Appellants 

v. 

0 otero Batho— Piaintlff-Bespondeot. 

Seoond Appeal Ni. 2031 of 1918, derid¬ 
ed oo 101 b September. 1920 from the deoree 
of lbs Temporary Sun J., Ganjam, in Ap¬ 
peal Sail No. 71 oi 1918. 

** Transfer of Property Act, St 107 and 4— 
BtgiitraUon Act, 8t. 17 and 49»£eaie for less 
llan 1 ytar—Wntten instrument though regitlra- 
blt under Trantfer of Property Act, S. 107 does not 
come under Begistration Act, Si. 17 and 49— 
Regtitrotion Ad, Si. It and 49. 

Thaprofiiiona of 8 107, Transfer of Property 
Art whiob gay that a written instrument, in ordar 
to bare tbe effect of a leaie lor leas than a year, 
moil be registered ennot be taken to have been 
Inserted a 8 17 of,the Hegiatration Aot. Bo enob a 
laaea u not a doonment requital by 8 >7 to be 
regnteiid and B. 19 can have no application to the 

[P. «A0. O. 9 J 

8. Ramanuja Iyengar for 0. 8. Venoata- 
ikan —for Appellants. 

B. Jagannadha Dost—tor Respondent. 

OaoBit op Btp4a«N0H to a Full 

Bench. 

Spancer, J ;—The question raised in 
seoond appeal Is whether Exhibit B, whiob 
is an unregistered leasa for six months of 
s boose at a rant of eight annas a month, 
was admissible in evidenoe to prove that 

as tefrS^J 08 ; 1 *? 8 ooonpled the house 
as lourlh defendant s tenants. 

nr 5i r b ® 8S 8 Iea?a of immoveable 

SKS“? ST!"* re<jairfld registra* 
tlon under S. 107 of the Transfer of Pro* 

S M being a lease lor a 
lh8n 0D * year it was not oom- 
pujsorily registrable under S. 17 [d) of the 

B.glslr.tioa 4., (4.,SVI„, w 08) * 
5.107 of the Transfer of Prowntv 

>— oi lsss £ 

S r *° year 01 ,or «y term 
a Mita? ,Bfcr ttaS| be tt8de Orly by 
le^mit h DSlr °? ,eDl * “ nd lh, ‘ other 

instrrm \ b * “* de e ' kbBr by 8 registered 

Xd bv H.°. r *" ‘V"' ^teemenAow^ 

Wnied by delivery of possession. 

«AfW£SK£i , I “• <« 

•OBpauied by daiu !»** ' ", belber M * 
tm u 13 ^ * pOM4B8,Dn Dr not. 


Similarly, S. 04 of this Aot makes no pro* 
vision tor written but unregistered sale- 
deads of immoveable property even in 
oases where tbe value is less then rupees 
one bnodred. In faot, a lessee or a par* 
ohaser in possession who can prove an oral 
agreement is better off than one who bolds 
an unregistered instrument when bis title 
is in question. 

S. 4 provides that S. 107 and tbe mate* 
rial portions of S. 64 are to be read as sup¬ 
plemental to the Indian Registration Aot. 
Does this signify that S. 107 is to be nnder^ 
stood as supplementing portioular seotions 
of the Begistration Aot? If, for Instance, all 
instruments referred to in 8.107 are to be 
added to the list of instruments oompulso* 
rlly registrable under S. 17 of the Begislra- 
lion Aot, the effeot will be to enlarge clause 
W) of that seotlon by inoludiog leases of 
immoveable property for terms of less than 
one year. In that oase tbe Legislature 
would have to be aooused of a very olumsy 
device f or aV oldiog an alteratioo in the 
wording of the section whiob of itself does 
not provide for all leases of immoveable 
property without exception being ragi'tered. 
Again, if season 107 19 to be read as supple* 
mooting particular seotions of tbe Registra* 
lion Aot, it may equally well be tabeu as 

supplementing S. 18 and thereby making 
Ihe registration of leases for more than a 

fradiSf! 110 ?* 1 * Th u S ' lh6r ® woa,d bfl » con¬ 
tradiction in terms between S. 17 and S. i8. 

S 11 Was only ^tended that 

b 107 of tbe Transfer of Property Act 

qj| 0a i d b, i l8kflQ »«» whole and read as 
supplementa 1 to lb. Begistration Aot as a 

In Kahi Subbanadri ?, Muthu Ran. 
fh^In 1 \! b0 T r V r8 WQrd9 whiob imply that 
acoiiV^i, JndgM Wh0 da8id « d *bS oa£ 

Transfer of Pro^rAo^a^ to ba' rla* 

a'ffiocH, -hl.h Ih.t •r 8 “L°.c' V °Wl 'h" 
.. 1,i “‘ 
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oertaln premises was not an instrument 
referred to ia S. 107 of the Transfer of 
Property Aot. For that matter, nnregls- 
tered leases are not specifically mentioned 
in S 107, except in the proviso which 
relates to exemption by the Looal 
Government of unregistered leases (or a 
term of less than one year. In this Presi¬ 
dency there has been no snob exemption 
by notification of Government. The resell 
Is that, by tbe amendment of this Aok by 
Aot VI of 1904, all leases exoept agricultural 
leases, whioh fall nnder S. 117, mnst be 
registered. Otherwise, they do not have 
the effeot of passing the right to enjoy tba 
property. But S. 49 of tbe Begistration 
Aot deals only with dooum*nts required by 
S. 17 to be registered when it declares that 
suob documents shall not be reoeived in 
evldenoe of any transaction affecting im¬ 
moveable property until they have baen 
restored. As I have endeavoured to show, 
tbe dooument whioh bas been exhibited in 
this case as Exhibit B is not a dooument 
falling under S. 17. That is a euffioient 
reason for supporting tbe Subordinate 
Judge's reference to Exhibit B as a pieoe 
of evidence in the case, and, as there are no 
other points of law, for dismissing the 
appeal with oosts. I only wish to add 
my regret that the seollons of these two 
Aots which deal with short leases have 
been left in a state of obsourity whioh 
renders the value of unregistered documents 
a matter of considerable ambiRU'ty. I oan- 
Dot believe that if it was the intention of 
the Legislature to make unregistered leases 
(or periods of less than one year of no prao- 
tioal value, they would have limited the 
oompulsory registration of leases under 
S. 17 (d) of the Registration Aot to leases 
for a term exceeding one year. Wuen Aot 
III of 1877 was superseded in 1908 by Aot 
XVI of that year, bs. 17 and 49 remained 
praetioally unaltered. Nor oan I believe 
that it was intended that a tenant who 
reoeives a letter from a bouse owner living 
say, in Madras allowing him to oooupy his 
bouse say in Ootacaround for six months 
on a fixed rent should be in a worse posi¬ 
tion after be commences bis oooupation 
than one who bas only got verbal permis¬ 
sion for snob occupation. 

I, therefore, think »bal this appeal 
should be dit missed wi»b oosts, but as there 
bas admittedly been considerable difference 
of opinion In tbe view taken by several 
Benohes of this Court as to the efuot of 
Ss. .4, 64 and 107 of the Tranter of Pro¬ 


perty Aot read with S. 49 of the Registra¬ 
tion Aot, I agree to refer the question as to 
the admissibility of Exhibit B as evidenoe 
of tbe tenanoy of defendants Nos. 1 to 3, 
to a Full Benoh. 

Kriahnan, J. —The question for decision 
in this seoond appeal is, as stated bv my 
learned brother, whether Exhibit B is 
admis-ible In evidenoe lo prove that defen¬ 
dant- Nos. 1 to 3 oooupied tbe suit house 
during tbe period mentioned in it as tenants 
of tbe 4lb defendant and not in their own 
right. 

Exhibit B is an unregistered muehilika 
or written undertaking, exeouted by the 1st 
defendant in favour of tbe fourth by which 
be agreed to oooupy the suit house as tbe 
latter's tenant for six months at a rent of 
eight annas a month. That a lea r e oan be 
made by suob a dooument when aooepted 
by tbe lessor even though It is not one 
signed by tbe lessor, was settled by the 
Foil B°Dob in Ajam Sahib v. Meenatohi 
Devaiiinnm (3) overruling tbe opinion to 
contrary expressed in Turof Sahib v. Eiuf 
Sahib (41 and Kaki Subbanadri v. Muthu 
Banqayya (l). 


Tbe argument of tbe appellant against 
tbe admissibility of tbe dooument in evi¬ 
denoe may be briefly stated as follows: 
Exhibit B is an instrument failing under 
tbe seoond clause of section 107, Transfer 
of Property Aot; by virtue of seotlon 4 
olause (2) of the same Aot seotiou 107 
should be read as supplemental to seotion 
17 ( d ) of tbe Begistration Aot (Aot XVI 
of 1908) and S. 4y (o) of the same Aot, 
therefore, makes it inadmissible in evidenoe 
iu proof of any transaobion afftoting tbe 
property as it is unregistered. It oannot, 
therefore, be used to prove tbe tenanoy of 
tbe defendants Nos. 1 to 3. 

On tbe poinbs that arise on the above 
contention there seems to be some diffe¬ 
rence of jndiolal opinion in this High Court. 
In Muthukaruppan v. Muthu Samban (2) it 
was held by a Benoh of this Court that in 
tbe analogous oase of a eale for less than 
Bs. 100 dealt with by 8. 64, clause (3) of 
tbe Transfer of Property Aot, the unregis¬ 
tered instrument e^idenoirg it was nut 
admissible in ev’denoe even for tba 
purpose cf sbowtog tbe nature of tc.e occu¬ 
pier's possession, see page 1161 of 38 Mad. 


}, 16 Mad. 96=21 M. L- J. 202=8 I. O. 

-1910 M. W. N. 760. aoK—a V 

In(1907) *0 Mad. 822=17 M. L. J. »»** “• 
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The subsequent discussion shows the! the 
learned Judge* wore basing lhair view on 
S. 49 (a) o( tbs -Registration Aot though 
they do not expressly refer to it. This view 
Involves the position that the eSeot ot S 4, 
olanse (9) of the Transfer of Property Aot 
ia to mate a. 64. clauses 2 and 3. 59, 107 
and l'i3 parts of 8. 17 of the Registration 
Aot; otherwise S. 49 which in terms refers 
only to doouments mentioned in S 17 will 
not apply. The rulings in Vairanauia 
Nodar v. Miyakan Bowther (6) and Kaki 
8ubbanad.fi v. Muiku Bangayya (l) (which 
has not bean dissented from on this point) 
and the observation of the learned Chief 
Justioa in the Fall Benoh aase A jam Sahib 
v. Munatch* Detatianam (31 are ia favour 
of tbo view that toe eflooi of S. 4 Is to 
teake 8.107 and other sections referred to 
tn it integral parts of S. 17. 


On the other hand. 8adasiva Aiyer and 
Napier, JJ-, have dissented from tns view 
expressed in Muthukiruppan v. Muthu 
Samban (2j in tneir judgments reported In 
Kathari Narasimha Baja v. Bhupati 
Baj u. (0) Napier, J„ In particular observes: 
*1 am, however, unanle to agree with it 
[that is, the view expressed m Muthu- 
karuppan v. Mutha Samban (3)]. Toe 
document is not aompulsorily registrable 
under S. 17 of the Registration Aot and, 
therefore, we hava not to ojnsider whether 
the propped u^e to • prove the agreement 
would not be permissible, beoau?e It would 
auect immoveable property within tne 
meaning ol 8. 49 of toe Registration Aot. 
1 am unable to accept tne construction pat 
on b. 64 in the above case that it requires 
all sale-deeds, if in writing, to be register¬ 
ed. In my opinion, it only reqaires that, 
li the sale deed is to be relied on to 
establish the transfer, it must be registered. 
Ibere being no law requiring tne dooa- 
ment to be registered, I see no reason why 

a ? ? pro,ad * Qd *3 requir- 
•d by tha Evidence Aot, b. 9T and it was 
admitted In evidence to prove an oral sale. 
Un the above reasoning, it wdl be equally 
oorre 01 to how that an unregistered lease- 
deed which is not relied on for'the purpose 
04 fi*AW»g the oreetion of a least by its 
own force or for the enforcement of ih, 

^ le, » a ‘ red 10 be register- 
a 2tir« ol Property Act Eld 

6 admxssihta lo avidaD09 i 0f |hfl , ooUw ;“ 

(8) 11894) Si Mad 109 1 ' 


purpose of proving either an oral lease or 
for explaining the nature of the possession 
of the person in occupation. 


Again, in Poomalai Ulayan v. Karuppa 
8ervat i7) aaother Banco tJOk tha same 
view. Tbe learned Judges held that, under 
S. 54 (3), Transfer of Property Aot, an 
unregistered instrument of sale, where tha 
property sold was less than Rs. 100 iu 
value, was admissible in evidenoe to prove 
tbe antecedent Orel oontraot to sell and, if 
ooopled with delivery of possession, was 
soffioieut to transfer title. The learned 
Judges point out that S. 49 of the Regis¬ 
tration Aot deals only with doouments 
required by S. 17 to be registered. 

My learned brother also Iaka9 tbe view 
that S. 49 (a) cannot be applied to Ex¬ 
hibit B. 

In view of this oonfiiot of jodioial opi¬ 
nion, I think it is desirable to have the 
question settled by a Full Benoh. 1 would, 
therefore, refer to a Full Benoh the follow¬ 
ing question:— 

“ Is Exhibit B admissible In evidenoe to 
prove that defendants Nos. I to 3 were in 
oooupatfon of the plaint house as 4th 
defendant’s tenants during the period 
oovered by it ?” 


uHMioa of zaa Fold Bbnoh. 

The question raised in the Order of Be- 
ferenoe in thlsoese is whether leases for lees 
than a year which require registration to 
m * k * lh8 “ operative by virtue of b. x07 of 
the Transfer of Property Aot roust be 
considered, by vlnue of S 4 of that 
Act, whiob provides that that and other 
Motions shall be read as supplement- 
al to the Indian Registration Aot, to be 
documents "required by & 17 of the Beg,* 
■ration Aot to be registered,’' so as to brma 
them within tha operation of S. 49 of the 
Registration Aot, which provides that “no 
doeumenl required by S. 17 to be register 
ad shall atieot any immoveable pro- 

IVZ—JY . or . *n? power to 

adopt, or be received as evidence of any 

transaction affecting suoh property or con¬ 
ferring sixah pawer artless u has beau ra¬ 
ft*?’; h T&9 ,* aa5iio, > ***wfii 

IA Q 7 ‘ h ® ? r IJ sfer .? f 'Property Act as-' to 

5 d .J ha , ollwr saotlooa speoiftsd 

being read as tnpplementa 1 to tbe Regis- 

Jljjjj." A °\J* *, T i ry nioa lotion upon 
fhiah consider able difference of opinion 

W) l U9W)8ll.W. N7 1 9«=*4T.a94l ! -- 
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b»s prevailed in this Court and elaowbers. 
The earliest oase in this Court is the oase 
oi Va%rananda Nadar v. Miyakan Roiotker 
(5j. 1 bat oase, in our opinion, is not an 

authority (or the proposition that this and 
omer sections are to be ooasidered as read 
into b. 17. Wnat tbe learned Judges say is 
tbat tbey are to be read totifc S. i7, and in 
that oase tney held tbat tbe provisions o( 
S. 107 ot me Traualer o( Property 
Aot that a lease tor more than a year 
must be registered must take (all 
efieot and oould not be read as subjeot 
to the proviso In S. 17 enabling tna 
Iiooal Government to grant exemption 
In oases where tbe term oi the lease does 
not exoeed five years and tbe annual rent 
reserved does not exoeed fifty rupees. Tbat 
oase was, however, treated 1 In Kaki Sub • 
banaart v. Muthu bangayya (1) as an 
authority (or the proposition tbat the pro¬ 
visions ot S. 107 were to be treated as 
inverted in S. 17 oi tbe Registration Aot. 
There are dtofa to the same efieot in tbe 
judgments ot bir Arnold White, 0. J., and 
ot Kiubnaswml Aiyar, J., in the Full 
Benon deoision in Ajam Sahib v. Meenatoki 
Devattanam i8j; bat the question there 
was whetner a registered rental agreement 
exeouted by tenants oould be held to be a 
registered lease granted by tbe landlord and 
the question her# in no way arose w tbat 
oase. This particular question was really 
not oonsideied at all in Mutkukaruppan v. 
Muthu Samban 19) but it was apparently 
assomed that 5. xQ7 must be taken to be 
Insetted in S. 17. 

From that time the ourrent oi authority 
in this Couit has set the other way. We 
have a decision of Sadaslva Aiyar, J., and 
Napier, J., in Kathar* Narattmha fiojt* v. 
Bkupatt baju and the deolsion o( 
Phillips and Bakewell, JJ., m Poomala * 
0 day an v. Kara ppa Servai C7), and the 
retailing judgment oi Spenoer, J., m tne 


present oase. 

Turning to the other Courts we have the 
two respective views o( S. 4 iorotbly pre¬ 
sented by Mr. Justice Beaman on the^one 
side and by Mr. Justice as be 

then waa, on tbe other P *’ a * a 

thah v. Vnartna bajaram C8j. As v-e bave 
6aid, tbe point Is a moe one and either view 
U a poesibl. view, but alter oare«ully oon- 
eider mg the question we are lbelined to 

y... .I IMM *»>»«* 

- (6, (L9171 ,1 *>»• tM-* 1 }■ 0- 

L. R. “““ 
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(or the reasons stated by him rather than 
with tbe view taken by Mr. Justice 
Beaman. All th it S. 4 says is, tbat 3.107 
and other eeotlons are to be read " as 
supplemental to ’’ tbe Begistration Aot 
‘Supplemental’ has been defined as meaning 
"added to." We tbmk tbat i( tbe legis¬ 
lature intended t' at tbeseprovisions should 
be treated lor all purposes a> inserted in 
particular seouons of tbe Begistration 
Aot it was (or tbe Legislature to say so. 
We are nob prepared, as a matter of eon- 
strcotion, to say tbat tbe provision! ol 
S. 107 wbiob says tbat a written instru¬ 
ment, in order to bave the efieot oi 
a lease (or less than a year, must be regis¬ 
tered must be taken to bave been inserted 
in S. 17 ; if not, suob a lease is not a dooo 
ment required by S. 17 to be registerer 
and 8 49 oan bave no application to tht 
oase. Spenoer, J , in hie referring order 
has pointed out tbat the anomalous results 
(ollow from tbe other view. That, how¬ 
ever, is not tbe ground of our deoisiou, 
We are not satisfied tbat tbe Legislature 
has suffiolently indioated its Intention that 
tbese Seotions should be considered as 
inserted in S. 17. Our answer must, 
therefore, be tbat tbe dooument i= admissi¬ 
ble. Tbe question, however, loses muoh 
o( its importance if, as bas been oonlended 
before ns, tbe Privy Counoil in Varoda 
Pillai v. Jetoaraihnammal |9). ere to be 
understood es ruling tbat doouments wbioh 
are oompulsorify regbtrable under 8. 17 
and so governed by 8. 49 of the Begistra¬ 
tion Aot may, nevertheless, be admissible 
in evtdenoe to prove the obaraoter o( the 

possession. . 

Order aoeordtngly. 

(9) (1990) Med. 24i=*6* I. 0 90l»46 I. A 
M& lP.0.) 
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WaLUB, c. J. A»D KaiBuNAM, J. 
Gartnornt Pandiyan ^Appellant 

V. 

Sendatti Kalai Pandia Chinnathambiat 
%d other) — Respondents. 

Civil Appeals Nos. 324 and 828 of 191®i 
joided on I2»b Marob, 1920, from 
joree of Sub. J., Tul.oonn in Origin*! 
ails Noe. 27 and 48 ol i9l4 reepedively. 
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Lam ofplU*—1/ prcptrif it toporuHary property 
**MiNW»r#* ,r of mt<* »•“, •■*•**—In 
mii uparatt proptriy ordinary ml* e/ MarnJifl 
/m Wool cpplMi though ftutor Mni wll bs preferred 
#1 oj earn degree. 

Is lbs out o! impartible eitate*. is the ab- 
flftM off a ipceiel onflom governing Ihe •nooec- 
lios is It, Ihe rule ol saeoctfion mart bs lakes lo 
bt Ihel off Ibe otdiocry Hin^a Low by whioh tbs 
partiM ere governed with eaoh modifiocltoae oaljr 
m flow from the Impartible chereoter off the 
Uliti Tk« difference reoogcieed is the Milak • 
•bars bat we i a taocciiioa to caoertrat or tel! • 
soqairsd property mast arise wits regard to 
fsooeeilo* to impartible estates also- To apply 
the tales ol saeoeuioa to impartible property ose 
most treat it toe a moment as ordinary partible 
property and lee to whom it would pass as saob. 
It it pastes to a single individual be or she woald 
be the person entitled to the Zemindari. Bat Iff 
it peered to two or more ns equally entitled to 
it further rales have to be applied to determine 
whjob one of them shoatd be seleoted et the Ze¬ 
mindar as only one person can be the Zemindar 
at a time. 

It the Zamindari is proptrty In whioh tbs 
right of survivorship subsists, it would pass like 
otdmery Joint family properly by the rule of 
survivorship, and when there are more persons 
than one ooming within that role it will 
past to the nearest oopareener of the senior line 
and not to the ooparoener nearest m blood to the 
propositus. U on the other band the Zemindar! 
is taken to be the separate property off ibe last 
Zemindar the Mitaksbara role ot saooeseioo to 
separate or self enquired property will appiy 9 and 
on the death o! the last Zemindar his mother 
will sneoeed 11 there are no nearer heirs and on 
her death it most pass to this Zemindar's nearest 
reversioners nodes the rule that the neerest in 
blood excludes the more remote. Bat whereas 
both elaimeote (all in the category off neared tin 
blood, a farther rule has to oe applied to ehoose 
between them. In a ease ol oolUterai snooesslon 
though the rale off seniority ol line is not appli- 
oabls in the first instance bat the ordinary Mitak- 
sham rale of nearness m blood applies, she for¬ 
mer rale applies (or the choice off one from 
nrnong (those equal in degree. IP. has, a i ] 

*(b Hindu Lots—Imparlfbis eeiate—Omer 
eon otfiare /rub properly and intorporau H mth 

Sr*SmOl ft|aI*. 

Wh« a ZamiadM add* fatihii ptop*rty to hi* 
frala all that ha*u ba u<4 to do U »o impo., 
0 * it • oonditioa of imwiibility *Uik h, i, 
ooav.Mii to do. Bao.aoot bo uid to impou 
ttonby i now lino ol dwoeat on tbo piooert* 
diBonat fna that of the ordinary la*. Tha only 
•H*?* dooiiW io iaoh omm la to find out 

IalSi2nr!H» l h l ?a d *li b7 * i* Mqai “ t 10 in ® 0 «- 

VMBto thorn with tbo original hum 

^ [P. U 8 , Cl. 1 ft 1 ] 

<2 frs-r}****™* «Uau—J„i artfe . 

negwsukmi ary prime (ado eamm properties. 

*?* wbo n a.Bt Mqai.UlOB only 
M2 *"J5? ol the Sonia rlahu 

M " fi«M» Mfi«wd woroaot 

the* awi hji takoa to ban pauod 


evldsnoe that they were dealt with as the 
Zemindar’s private property. [P* 8*1, 0. L] 

(d) Biniu Luts— Partition—Proof-*Ling count 
of eeparate itvmg sis. may bs enou 7/1 proof. 

Though there is no proof o! a formal partition 
tha long coarse of asperate living ani separate 
dealing with properties by each oraooh and ttxe 
absence at proof ot any Joint dealings at all re¬ 
garding them, ooapled wish too Urn that the soas 
apparently also became divided between them¬ 
selves ere strong ev dance in support ol a findiog 
ot oomplete separation between the two branches 
of a family. [P. WO, a ij 

(e) Hindu L<MO-~lmpartibl s si tale — Junior 
member • are not entitled to maintenance. 

Junior members have no right ol maintenance 
by law in the Zamindari Maintenance grants 
not made in reoogoiiioa of any ngata bat made 
as matters of gcaoe oannot be relied on as keeping 
alive auy right of saocessioo. (P. 360, 0. 2.] 

(!) Hindu Law-Impartible eeiatc—Partition 
proved—Succe is tew i$ as between divided membere^ 

A general partitiou between the Zemindar and 
the other members of hie joint family putting an 
end to their oo-parosnacy must be held to pat an 
end to theic interests if any in the impartible 
estate also. When that faot is found and it is 
decided that when the succession opened there 
was no ooparoenaty between ths last holder and 
the person who olaims to be his auooeiaor, the 
ratio ot the rule of saooeesion by survivorship 
is gone and aaooaasioa must then be traoed as 
between divided members. £P. 0. I J 

K. Sraanivcua Atyanqar, K. 0. Subra- 
momo», T. R. Ramokandra Atyar. 
S anmvata Aiyangar, A. K. Sundaram 
Atyar, K. Rajah Atyar aad T. M. Rama ■ 
•warns Atyar —lor Appellant, 



. A. Kruknaswami Atyar, S. Vardaohariar, 
0. Ramaokandra Atyar and K. B. Qopala• 
dutkaokariar —lot Bespondenls. 

Wallii, C. J.—Tul 9 is an appeal from 
Ihe jadgman* of the Subordinate Judge ot 
Tunoorln io two suits which ware triad to- 
gotber. In the first suit tha plaintiff sued 
Jo recover the impartible estate ot 8 lvagiri 
trom the mother ot late Zemindar who 
died unmarried in 1914, W b,ie ln | h6 
second suit the plaintiff sued tor deolaration 
that ha was entitled to succeed at nearest 
reversioner on the death ot Ihe Late Zemin¬ 
dar’s mother. She died in 19lft while the 
suit was pending, and he was ibeu brought 
on as the second defendant in the first 
suit and will be so referred to. The tuim. 
r°r or grantee ot the permaoeot Sunnad 
died m I8l9 and was raooeeded bp hie 
daughter Virammal, who died In 1836 . 

^«i e V W ° 8 ? 3 ' PwWo "l. -bo sue- 
i h .° r lh0 Brandi at bar 

*MW4r. »nd Ohinnadoral, 
-ho had two sons, the eider ooaottnty 
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known as Periaswami who was the father 
of the plaintiff and the younger, ootn- 
monly known as Oblnnaswamy, who was 
the father of the 2od defendant. Obinna- 
swatni and his family redded at Veppan- 
golam, a village some twenty miles distant 
from Sivagin, In a house wdieb appears to 
have belonged to his father. In 1843 he 
reo lived a later grant of lands and money 
in lieu of maintenance, and be and his 
family were allowed to oooupy oertain 
ponna* of home farm lands belonging to 
the Zemindari at a favourable rent, and 
also reoeivad oooasional allowances (or the 
performance of the usual ceremonies in 
oonneotlon with births, deaths and marri¬ 
ages. 

The lata Zemindar’s mother, as 1st de* 
fondant in the main suit, did not rely sole¬ 
ly on her title as preferential heir to the 
plaintiff, but also questioned his legitimacy 
and put him to tne proof that his father 
Periaswami was senior to the 2nd defen¬ 
dant's father Gninnaswami, and also that 
the plaintiff himself was younger than the 
2nd defendant. 

The indication of seniority in the use of 
the names Periaswamt and Ohinnaswami 
is as olear as if one brother bad bean 
known as major and the other as minor, 
and the contention that Ohinnaswami was 
the senior, whioh was the subjeot of the 
first issue, wae withdrawn in the oourse of 
the trial. It is obaraoberistio, however, of 
the unscrupulous meaner in whioh the de¬ 
fence was conducted that the 2nd defendant, 
who bad admitted in his own plaint that bis 
father Omnnaswami was junior to Perla- 
swami, subsequently -obtained leave to 
amend bis plaint by alleging that his father 
was senior, and that be did not withdraw 
this contention until 1st August 1918, as 
stated by the Subordinate Judge io his judg¬ 
ment, alter twenty-five of his witnesses had 
been examined. Allegations of illegitimacy 
have been almost invariably made in suits 
as to the suooession to Zemindaries in Tin- 
nevelly and the adjoining Districts. In tbs 
present case they have been rightly rejec¬ 
ted by the Subordinate Judge as baseless. 
Periaswami, the plaintiff's father, bad no 
other wife but the plaintiff's mother who 
was a lady of equal rank with bis own, 
lived with him as bis wife for some thirty- 
five years until bis death, and bore him 
nine children. The ease for the defence, 
wbloh was not fully disolosed until 
a late stage of the trial, was that 
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the plaintiff’s mother was tbe wife 
of one Vythilinga of Venganallur village 
and left bun shortly after tbe marriage 
to live with Periaswami; and a large 
number of defenoe witnesses have oome 
forward to -peak to this. The Subordinate 
Judge has rightly commented on the way 
in whioh this part of the oase was put 
forward. The 1st defendant only pleaded 
that tne plaintiff s mother was not tbe 
lawfully wedded wife of Periaswami, 
though some uuderliog about the same 
time stated in an affidavit that the union 
was adulterous. 

Tbe 2nd defendant was equally vague. 
No partioalars were asked for or given. 
Eleven witnesses for the plaintiff were 
examined and spoke to the marriage bet¬ 
ween bis parents wlthoat any suggestion 
being made in oross examination that the 
plaintiff's muther had been previously 
married. Whoa the plaintiff s Gounsel 
elicited from tbe 13ib witness that she was 
a virgin at the time of her marriage, he 
was merely asked in oross examination 
whether she had not been married to some 
one else. Tbe cross-examination of the 
16th witness oontamed the further sugges¬ 
tion that tbe former marriage bad been in 
Venganallur, aud it was only when tbe 
plaintiff's oase was dosed that tbe first 
witness for tbe defence, a oonvloted daooit, 
who had been for years in the Polloe list 
of E. D's or kno^n depredators, was put 
into the box to say that the plaintiff’s 
mother bad been married to his udoIc, 
Vylhiliga Vaumanar, and he was followed 
by a host of witnesses whom tbe Subordi¬ 
nate Judge has rightly discredited. 

The seoond defendant, who was only ex¬ 
amined as the 46tb defenoe witness, states 
that he knew all along about the previous 
marriage of the plaintiff s mother, that be 
did not tall bis Vakil who drew up bis 
plaint in the second suit; aod bis mother, 
the 48th witness aotually swears to hav¬ 
ing been present at the marriage of plain¬ 
tiff’s mother with Vythilinga. Tbe cor¬ 
respondence with the Court of Wards, 
Exhibit EEE series, sbow9 that in 1905 
the annual ceremony of the 4th Zemindar 
who died in 1896 was postponed owing to 
the pollution oaased by tbe death ol Ghinna* 
doral's daughter-in-law. It 19 admitted 
that tbe plaintiff's mother alone satis* 
ties tbe description as tbeotner daugh¬ 
ters-in-law were alive at tbe date of tbe 
suit PocUdorai’e widow, tbe Mrd witneee 
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{or tbe defendant, who belonged to the 
same family as tbe let defendant, the late 
Reminder's mother, and the wife of the 
2nd defendant, attempted in re-examination 
to explain this away by savins that ib was 
dne to a mistake, that ib was not Perie- 
swemi's wife tb't was reported to have 
died bat one rf Cbinnaswami's wives and 
that >t was Dot that wife, bob her sister; 
and a diary maintained and proved bv tbe 
village Earnam was died by tbe defenoe 
whioh oontaiDs an entry of the 9ister’s 
death and not of tbe plaintiff's mother. 
No attempt has been made to show from 
tbe diary maintained by this witness when 
the plaintiff's mother did die. Tbe doou- 
ment was prodooed at a late stage of the 
ease, and, in my opinion, might easily have 
been tampered with. I agree with the 
Subordinate Judge that tbe oorre'pon- 
denoe with the Court of Wards refers to 
tbe death of the plaintiff's mother and is 
oonoluslve as to her status in tbe family, 
and I do nob think it neoessary to labour 
this judgment by referring to tbe other 
documents referred to in the careful and 
exhaustive judgment of the Subordinate 
Judge whioh shows that on Periaswami’s 
death tbe plaintiff and v bis brothers were 
ooctioued in tbe enjoyment of tbe same 
pannai lands as tbelr father, on tbe ground 
that they were the Zemindar's Dayadis 
(Exhibits G to G8) or to the other doon- 
ments both daring Periaswami’s lifetime 
and after his death, on wbiob the Subordin¬ 
ate Judge relies to show that they ware 
treated in all respeets as regular members 
of the Zemindar'B family. The defendants 
sought to support their ease that Peria- 
swamt was an outoasto and lived not in 
the main house, or palaee as It was oelled 
at Veppangolem but In a tbatohed house, 
by proving that the plaintiff 'and his 
brothers mortgaged auoh a house in 1900 
under Exhibit I for Be. 89, and that they 
aesoribed themselves in the mortgagees 
HviDg m It There Is abundant dooument- 
ary evldanoe on whioh the Subordinate 
Judge has relied to show that tbelr father 
ooonpled the family house or palaee i n the 
3^%‘nd Ibis dooument is really 
weight as proof of the plaintiffs 
maoy. 

4. IJ* V . 


of no 
UfegitU 


^ Tba appellant's ease as to thla par 
the case Is-really hopeless, and then 
Jesna of feet argued before us was, a 
whbttbbr the plaintiff had proved thaj 
wadulder ibW'tha Mend difesduu 



the Subordinate Judge has found. If the 
finding be oorreot, tbe plaintiff is entitled 
to suooeed as the preferential heir in any 
view as to tbe line of succession to tbe 
Zemindari. Tbe plaintiff's ease is that 
he was bom before the death of his grand¬ 
father Obinoadorai, wbiob admitted!? took 
place between the months of Ootjober and 
Deoember. 1871. while the 2nd defendant’s 
ovse Is that the plaintiff was not born until 
Deoember, 1875. 


In tbe absence of Birth Registers a ques¬ 
tion of seniority as between two first 
oousios presents some difficulty, Mr. A. 
Krisbnaswami for tbe plaintiff based his 
oase, in the first instaooe, on tbe admis¬ 
sion of the ladies of the family who have 
come forward to give evidenoe against him 
and in favour of the 2nd defendant. One 


of them, Muthammal, the 48*h witness, 
the mother of the 2nd defendant, deposed 
that she remembered the death of her 
father-in-law. Cbinoadorai, and that no 
male child was -born to the plaintiff's 
mother during his 1 felime, and that Chin- 
nadorai was not alive when her o*n male 
obild, the 2nd defendant, was born. She 
went on "when male child was born to 
Vlrammal. I bad no male obild" (Queitlon 
repeated). "When male ohlld wa« born to 
Vlrammal Guruswami (2nd defendant) bad 
been born to ma. He was then one year 
old.’ For the respondent it is contended 
that more weight should be attached to 
her first answer when it is suggested she 
blurted out tbe truth than to her seooad 
answer when tbe seeond defendant’s 
Counsel was allowed to repeat the ques- 
lion. Further, It appears from her evidenoe 
that Periaswami’s eldest daughter was 
older then her oo wife who was the daugh- 
ter of Perieswami end Ohinnaswamt’a 
sister, and married her uncle Obinnaswami 
on the same day that be married the wit- 
ness. The laMi was tied first to her and 
then to me. She wee younger than I by a 

5® lfay V r * Sh9 ,s ganger. Iam 

older. I was of proper age" meaning as 
explained in re-exeminatlon that she had 
attained maturity. She also states that 
Ohinnadorai lived for two years after her 
This w trail 

«hta'a™.u h ,he ** r| v -lxli.9, 

•9 hie daughter was older than the wit¬ 
ness s eo-wife who wa9 only a yaar vonnonr 

her to 0hinna9wami In 1869 

*»• 
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a difference of seven years between bis 
eldest sister and himself, and this wonld 
put bis birth about 1871 whioh I 3 tbs 
date assigned by tbe plaintiff. On the 
otber band, tbe defendant's present oase Is 
thnt the plaintiff was not born nntil 
December 1375, an improbable interval, as 
be was tbe third of nine children and the 
6rst mu't have been born eleven years 
earlier. Tbe respondent also relies npon 
tbe allegation in paragraph 11 of the 2od 
defendant’s plaint in tbe other snit that 
"tbe 1st defendant's (tbe present plaintiff's) 
mother bad sons older than tbe 6rst defen¬ 
dant but they are dead," whioh is now ad¬ 
mitted to be false and is opposed to the 
evldenoe of the 2nd defendant's own mother, 
as indicating the oodsoIousdcss that the 
plaintiff really was older than tbe 2nd 
defendant and an intention to set up that 
though Peria9waml might have had sons 
older than tbe 2nd defendant they were 
dead, an intention whioh was abandoned 
when they deoided to rely on a dooument 
produoed at a late stage of tbe oase by 
wbiob the date of birth of Periaswami's 
eldest son oould be plau c lb!y fired as 
Deoember 1875. In a oa«o like this, where 
two poor relations of tbe late Zemindar 
with their respective bankers are fighting 
for the valuable Zemindarl whioh his been 
preserved for hie suooessors b? tbe opera, 
tion of the Impartible Estates Aot, we 
have to be on our guard, not only against 
perjured evldenoe, but also agalnet tbe 
fabrioation and suppression of doouments. 
Though tbe inducements to resort to fabri¬ 
oation may be equally great on either side, 
the facilities were ever so muob greater on 
the part of tbe defendants, and tbe gene¬ 
rally unscrupulous obaraoter of the defenoe, 
to whioh I have already alluded, makes it 
only too likely that suob means would be 
resorted to. For two years after the insti¬ 
tution of suit the voluminous reoords of 
the Zemindarl wbiob are preserved in the 
family residence or palaoe as it is oalled at 
Sivagirl were in tbe possession of feho late 
Zemindar's mother, 1st defendant, wbo 
made common oause with tbe 2nd defend, 
ant against tbe plaintiff ; and though tbe 
estate was afterward 0 in tbe possession of a 
Beoeiver, Peiia Tboy, tbe widow of tbe 
Zemindar Periadorai wbo bas espoused tbe 
2nd defendant's oause and gave evldenoe as 
S3rd witness, continued to reside in the 
palaoe, and as tbe Subordinate Judge obser¬ 
ves, tbe olronmst&noes were sueb as to ran- 
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der it no difficult matter for tbe defendant's 
party if so minded to introduce spurious 
dooumeDts into the reeords. Where we find 
that a dooument, whioh, if genuine, 13 deal* 
sive in tbe defendant's favour on thi 9 part 
of the oase was first beard of in September 
1917, three years after tbe filing of the 
snit, together with otber doonments wbleh 
there is good reason to believe to be spud* 
ous, and when that dooument bas itself 
been rejeoted by tbe lower Court as 
spurious, this Court must be very turo of 
its ground before aoceptiug It as a ground 
for reversing tbs finding of tbe lower 
Court on tbe question of seniority. The 
doonment, Exhibit 31, is a sheet of fools¬ 
cap wbloh bas been twloe folded and 
bas oome into four pleoes wbiob have been 
fastened together by tbe offioers of the 
Court. The end pieoe whioh merely con¬ 
tains part of tbe signature of tbe plaintiff’s 
father Periaswami who signed bim°el( "Kail 
Pandian" has an endorsement on the baok 
which appears to be signed by Obinna- 
tbambiar, the 4tb Zemindar. The endorse¬ 
ment is as follows:—"To the offioer in 
obarge of tbe granary. For tbe son of 
Vepp«ngnlam Sendatt! Kalai Pandian 
Avergal for removing his bair an expendi¬ 
ture of ooe ' kotah ’ bas been sanotioned. 
Give it to him and enter and send vonober. 
Sivagiri, 27-2-76 S. V. P. Cblnna 
(torn)." 

As observed by tbs Subordinate Judge, 
this endorsement, If genuine, might relate 
to the younger brother uf tbe plaintiff. 
It might also, as explained at the Bar, 
relate to some subsequent stage In the 
plaintiff's life, for vows to out off a ohlld's 
hair and present It to a temple are made 
after as well as before birth. These ex¬ 
planations, however, are negatived by the 
body of the petition, if genuine, wbieh is 
found npon the three other pleoes and 
olearly states that it related to Peria- 
swaml’e eldest son wbo was then two 
months old. Tbe perpendicular parallel 
water Unas In tbe four plaees oorrespond 
remarkably well, and tbe generel ebaraetef 
of tbe paper is tbe same, bob there Is e per¬ 
ceptible difference in tbe feel and appearanoe 
of tbe lowest slip containing tbe endorse¬ 
ment wbiob suggests that they did not 
originally form one sheet. Further, having 
regard to tbe strerglh of the peper whioh 
looks like a rough variety of tba band 
woven linen paper wbieh we us# for oar 
judgments end deerees because of Its lading 
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quality. II seams unlikely Ibak il should 
have ooma inlo four pieoe9 in llltlo more 
Iban forty years to say Dotbiog of the 
white ants who have attaoked the lowest 
portion and left the rest of the paper alone. 
The doonment also eomes into Court in 
bad oompany together with an alleged 
tak* 4 d of 25 th January 1877, also addressed 
to the officer in obarge of the granary 
stating that the first birth day of the eldest 
son of Periaswami born on 2nd December 
1876 was to oome off on Wednesday next. 
The Subordinate Judge has sufficiently 
orltiolaad the contents of this dooument 
whioh has every appearanoe of being a 
forgery and we have no hesitation in reject¬ 
ing it. The other documents mainly relied 
on are Exhibits 98, 28 (a) and 28 (6). 
Exhibit 28 merely shows that the Akehara- 
bbyasam or putting to sobool ceremony of 
the plaintiff and bis eousin the 2nd 
defendant was to be performed on the 
same day In July 1882, It is argued that 
it Is Improbable that this eeremony would 
have been delayed until the plaintiff was 
Oyer eleven, but I agree with the Subordi¬ 
nate Judge that no inference oan safely be 
founded on this. As regards Exhibit 28 (a) 
which states quite unnecessarily with 
refeTenoe to the same oeremony that the 
2 nd defendant was older than the plaintiff, 
I agree with the Subordinate Judge that 
its appearanoe is suspiolous. It ie said by 
the Earnam to have oome from a file of 
similar documents but the file has not 
been produoed, and further it is not satis¬ 
factorily explained why it remained in his 
custody Instead of being sent baok as a 
vouoher. The case that the plaintiff is 
the senior is not only supported by the 
oral eyideuoe for the plaintiff whioh appears 
to be rather more trustworthy than the 
oral evldanoe for the defendant, but is also 
fh aooordanoa with the probabilities of the 
oase, having regard to the evidenoe of the 
2 nd defendant’s mother already mentioned 
M to the date of the marriage of the plain¬ 
tiff s parents. The facts that the plaintiff 
Was the 3rd of Periaswaml's nine ohildren 
»nd that the two ohildren senior to him 
were girls have not been seriously disputed. 
Having regard to the evidenoe of the 2nd 
pendant s mother, the ages of 60, 47 and 

i?*h!»!| n . ed ii fco kha lw0 sls * #rs the 
Plaintiff in the genealogy appended to the 

Plilnl wotid s«m jlkejy to be approxi- 

Wtely, correct,andaa the Subordinate Judge 

observes, the plaintiff gave bis age as 48 in 


Exhibit E before he knew that any one W09 
contesting his position as next reversioner 
and has consistently adhered to this story, 
whereas the 2nd defendant’s case as to the 
plaintiff's age has varied considerably from 
time to time. The 2nd defendant must, of 
course, have known all along the truth a9 
to the plaintiff’s seniority having regard to 
their dose relationship and the faot that 
they were brought up together, and tha 
faot that be has varied his oase as to this 
goes far to weaken it. On the whole, I am 
dearly of opinion that there is no suffioi- 
ent reason for differing from the finding ol 
the Subordinate Judge that the plaintiff is 
proved to be the elder of the two. 

These findings are admittedly conclusive 
as to the plainblff's present right to the 
Zemiudari, but*the question whether he ia 
entitled to the inoome ol the estate as from 
the death of the late Zemindar until the 
death of his mother, soma two years later, 
daring wbiah period the estate was in tha 
hands of,a Receiver appointed in this suit, 
depends upon the question whether, on the 
death oi the late Zemindar without mala 
descendant, bhe Zemindar! devolved upon 
the plaintiff on the ground that the late 
Zemindar and the plaintiff were members of 
a joint Hindu family in whioh the plaintiff 
was the preferential heir, or devolved in tha 
first instance upon the late Zemindar's 
mother on the ground that, as tha lata 
Zemindar at the time of his death was 
divided from the plaintiff’s family, she was 
entitled to suooeed a9 next heir to his 
separate property. In that oase the plain- 
tiff could only claim to 6Uooead on tha 
mother’s death as next heir to the separata 
property oi the Zemindar. If the lata 
Zemindar was undivided from tha plain- 
tiff's family, then for the purposes of suo* 
oession the estate must be treated as if u 
had been partible, aud as on a partition tha 
plaintiff and his brothers would have repre¬ 
sented their deoeased father and taken hl 9 
share, they must also be considered to ra- 
present him for the purpose of euooession to 
the impartible Zemindarl, so as to entitle 
the plaintiff as the eldest among them to suo. 
oeed to the Zemindar! to whioh their father 
would have suooaeded il he bed snrvl**t 
the let. Zemindar. This lew of suoou! 
slon, whioh mey have hid its origin in tha 
theory of dormant oo-paroenary on the part 
o! the other members of the family is n nfc 
affeolkd by the decisions' of tha Privy Ooim 
oil beginning with Sartaj Knar* v lC!} 
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Euari (1), and ending with the reaenb deoi- 
sioD that the right of the other members of 
Ihe family to maintenance must b6 rested 
entirely upon oustom Gangadhara Rama 
Bao v. Rajah of Pitiapur (2j and was ap¬ 
plied by the Privy Ooanoil in the very 
reoent oase of Tara Eumari v. Chatuibhuj 
Narayan Singh (3). That, in my opinion, 
fs a very important deoision for our g ni. 
dance, because it lays down that, in deter¬ 
mining which line of succession to follow, 
the test is, whether the last owner who 
left no male issue was or was not separated 
from the other members of tbs family, and 
expressly negatives the contention that, to 
let in the rule of suooession as to separate 
estates, there must have been something in 
the nature of a partition of the impartible 
estate or of an abandonment, express or 
implied, of the right to suooeed to it as 
joint family property. As regards the first 
point, their Lordships observed that the 
olaimants had no oo-paroenary rights in the 
impartible estate, and no rights in that 
estate whioh entitled them to a partition 
of the impartible estate. As regards the 
seoond point, the result of the deolsion, in 
my opinion is, that the particular line of 
suooession is inoident to the status of the 
family, and depends entirely on whether 
the family is joint or has beoome separated. 
The earlier oases relied on for the respon¬ 
dent must be held to be merely applications 
of the rule laid down in this last oase to 
the partioular faote of those oa e es, and all 
we have to do is to deoide whether the late 
Zemindar at the time of his death was joint 
with or separated from the plaintiff’s 
family. In this view of the law, I cannot 
agree with the statement of the learned 
Subordinate Judge at the end of paragraph 
134 of his judgment that it is not shown 
that “assuming that Periadorai and Chin- 
nadorai bad a oo-paroenary interest in 
the Zemindar! there was at any time a 
partition in respeot of it between them." I 
think it must be taken that Ohlnnadorai 
never had any oo-paroenary interest in the 
Zemindari and that all we have to deoide 
is, whether Perladorai's branoh to which 
the late Zemindar belonged was divided at 
the time of his death from Ohinnadorai’s 

branoh, __ 

( 1 ) (1088) 10 All. 272=316 I. A. 61=6 S»r. 139 
(P. 0.). 

(2) (1918) 41 Mai 778=47 I. C. 864=46 I. A. 
148 (P.O.). 

(8) (1916) 42 OaL 1179=80 I. Q 888=42 I. A. 
192 (P. 0 ). 
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When in 1835 Periadorai on the death 
of bis mother suooeaded to the Zemindari, 
as the heir of his internal grandfather 
bhe Istimrar Zemindar, be was joint with 
his father and his brother Ohlnnadorai; 
and as, if the Zemindari had been partible, 
the two brothers would have taken it as 
anoestral property with rights of survivor¬ 
ship, as deoided in the Jaggumpet can 
[Raja Chelikani Venkayyamma Oaru v. 
Baja CheUkani Venkataramanayyamma 

Bahadur Oaru (4).] I see no reason why 
Ohlnnadorai should not be oonsidered for 
the purposes of suooession to the Zemin¬ 
dar! to have been joint with Periadorai. 
Here I may say that I agree with the 
learned Subordinate Judge for the reasons 
given by him in rejecting the contention 
that Periadorai took the Zemindari as his 
separate property under the alleged Will 
put forward by the defendants and that his 
mother was only given the right to 
manage. The offioial correspondence on 
bhe Istimrar's death in 1819 refers to a 
Will, but it is fairly dear from the corres¬ 
pondence and from the faot that the 
daughter was recognized as owning the 
Zemindari in her own right that it was 
not the Will put forward by the defenoe 
with a view of showing that the Zamin- 
dari was the self-acquisition of Periadorai 
and so desoendible as his separate pro¬ 
perty. 

In the year 1843, when Periadorai was 
old enough to be given possession of the 
estate whioh had been managed by his 
father, disputes arose and were adjusted by 
an agreement. The Subordinate Judge has 
rejected the alleged agreement put forward 
for the defendants Exhibit 44 (a) and it is 
unnecessary to rely on it, as the terms of 
the agreement may be sufficiently gathered 
from the allegations and admissions of 
either side whioh are reolted' in Exhi¬ 
bits 0|and Ol, the judgment in the suit in¬ 
stituted by Obinnadorai for partition of the 
Zamindari in 1848. The judgment of the 
first Court states that the plaintiff Ohinna* 
dorai admitted that in 1843 he bad aooept* 
ed an allowance from the Zemindar in lieu 
ol all olaims. In his grounds of appeal ip 
Exhibit 01 Obinnadorai stated it was not 
likely he would have remained satisfied 
with land amounting to 80 i angalies an<| 
80 oottavarapadM yielding yearly revenue 
of only Bs. 200. To t his the respondent 

(4) (1902) 96 Mad. 678=29 I. A. 168*12 M. L. 
J. 299=8 Bai. 288 (P. 0.). 
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iet) lied that the evidence In the suit show¬ 
ed lhat the lands allotted to the defendant 
for his support were oapable of yielding 
vea rW B?. 1,600, and than additional pro¬ 
perly valued at Bs. 21,300 bad been Riven 
him. The fact that Ohinnadorai renounced 
all olalms to the Zemindari wonld not, of 
course, include a renunoiatlon of bis right 
to suooeed as heir, according to the law of 
suooession to joint family property, if the 
family was undivided when the suooession 
opened. After 1843 Ohinnadorai and his 
father and family went to live at Veppan- 
gulam, about 20 miles from Sivagiri, in a 
family bouse*or palaoa as it is styled, whloh 
Is said to have been the property of the 
father. Then oame the unsuccessful suit 
d! 1848 for partition of the Zemindari. It 
his been contended before us that the 
Offset of filing this suit was neoessarily to 
effeot a division in status between Ohinna- 
florai and his brother Perladorai. In view 
of Some of the earlier oases oiled, 1 do not 
Dffiphse to fely on tbis salt as evidence of 
division, especially as there is other evi¬ 
dence sufficient to establish it. The lands 
Plotted to him were sold by him and his 
Bdns in oourse of time, and in 1871 when 
Periadorai had involved himself in dlffioul- 
ties and the Zemindari was in the bands 
# a Beoeiver who was seeking to raise 
ritoney by the sale of the pamtat or home- 
firm lands, it was reported that Ohinna* 
dordf and his family were in the posses¬ 
sion of some of these ponna* leads as ten- 
ttttd at a favourable rent, and this 
arrangement wasj not disturbed. After 
Ghitina'doiaFs death at the olose ot 1871 
his sons were left In possession ot these 
lands, and during the minority of the late 
ZCmindaf, ad the rent was paid by them 
<646 In atrtaff, the Court of Wards decided 
tOfstoa 1 thorn tor possession and arrears and 
n plaWI Wak drtfwtf up, Exhibit I, but tiatt 
'obi'filed. Again' on the death of Peria* 
eWarhli in 1899, thtl pUintiff and, his 
brother ft ere 1 similarly left in 1 possession of 
DUf Mods'then In their ooirapati'on. 

Their possession, however, was that of 


tlons whose olalms on his bounty were 
great. The numerous petitions which they 
presented to the Zemindar for assistance on 
the oooaslon of family oeremonies sought 
his assistance as a matter of grace and were 
similar in terms to those presented by 
other per-ons, suob as their sister Viram- 
mal and by mare strangers in whom the 
Zemindar took an interest. In my opinion, 
the faot that the Chinnadorai's family were 
allowed to oooupy panno* lands as tenants 
and were assisted on the oooasion of 
family oeremonies by the Zemindar is an-- 
titled to very little weight as evidence that 
they oontlnued joint in estate with him. 

In Southern India the test whether the 
two branches oontinued joint in worship is 
inapplioable. 

On the other hand, the faot that the 
two branohes lived separately, though 
ordinarily inoonoluslve, is, In my opinion, 
entitled to considerable weight when the' 
separate living bad been goiDg on for 
seventy years before suit and the existenoe 
ot joint property at the end of the period is 
not shown. Exhibit A aeries, and the other 
documents referred to in paragraph 126 of 
the Subordinate Judge’s judgment, show 
that between 1872 and 1897 Perlaswami 
and Ohinnaswami freely alienated their pro¬ 
perties without any referenoe to the Zemin¬ 
dar. Exhibit F which is a petition to the 
Oolleotor, dated 17th April 1872, by Peria- 
sami alleges that the Veppangulam house 
had belonged to his father Ohinnadorai 
and that he and the petitioner had beenl 
cd joying it for nearly 30 years without, 
dispute and complained that Periadorai 
was attempting to interfere with his enjoys 
ment and also with his endeavours to sell 
his father's lands in satisfaction of his debts, 
This is opposed to the theory that ha and 
the Zemindar were then joint in estate*: 
On the other hand, the faot that Periadorai 
who bad alienated all his estate and was 
then living on an allowance from the Oourti 
of Bs. 100 tried to assert a olaim to the 
Veppangulam house is ot vary little weight! 
in view .ot his desperate oiroumstanoes. 


ItfitttB, apd ftW exaotly the same as that. Exhibit MMMI is open to the same obser* 


ofjbheix sister Virammal and her family, to 
ftnom also pannai lands were 1st on 
favourable terms. From Perladorai’s death 
Until tha birth of the late Zemindar in 
1889 Chinnadorai's family ward the next 
Mversioners to tha Zemindari. a position 
UMy again obirUplCd lrom hls succession till 
fall death. They were also very star rale- 


vatlon, and the faot that Periadorai had in¬ 
cluded the house in a mortgage of 1864, 
Exhibit MMM throws very little light on 
the state of the family in 1914. Ha died 
in 1873 and his son, who suooeeded in iq. 
covering the Zemindari from tha alleneeB, 
seems to have raised no objaotion to Peri*, 
•warnl and bis family dealing freely with 
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Jhelr properties by the alienation in Exhi¬ 
bit A and other series. Exhibit XXVII 
shows that the Veppangulam hoaso, or 
Periaswami's share in it. was sold in a suit 
on a mortgage exeoatad by him and pur¬ 
chased for Rs. 251 by one Mntbn^ubba 
Ayyaron 22nd June 1877 who apoears 
from Exhibit FFF to have been a btnami- 
dar for the Zemindar. That is a petition 
oomplaining that the Zemindar’s servants 
had been resisted by Periaswami in taking 
possession, on the ground that delivery had 
not been given by the Court. Probably the 
Zemindar did not really want to evict his 
oouslns and bad only purchased the pro¬ 
perty to prevent its getting into the bands 
of strangers. There does not seem to have 
been any allegation by the Zemindar on 
that oooasion that it was not the separate 
properly of Periaswami the mortgagor. 
Also, as stated by the Subordinate Judge in 
paragraph 30 of bis judgment, Cblnnaswami 
afterwards filed a snit against the benami 
purchaser and Periaswami (or a half share 
of the Veppaugulam bouse and snooeeded. 

The deoree Exhibit XXVII ( d ), states 
that the suit was brought to recover the 
scheduled properties which fell to the share 
of the plaintiff and are beiDg enjoyod by 
him, and the deoree exempted speoifio por¬ 
tions of the property from the sale ap¬ 
parently as property whioh had already 
falleD to the plaintiff on partition. Funoer. 
the mortgages and sale-deeds exeonted by 
Periaswami after bis father's death, whioh 
are found in Exhibit IV series, suoh as 
Exhibit IV (p) and IV ( q ) and others, 
point to a division by metes and bounds 
having taken plaoe between Periaswami 
and Ohinnaswami after their father's death. 
This is, in my opinion, very strong evi- 
denoe that they bad already beoomo sepa¬ 
rated in estate from tbo senior branob. I 
think the transactions already referred to, 
and the other transactions mentioned 
In paragraphs 126 to 128 of the Subordi¬ 
nate Judge’s judgment are sufficient 
to show that the two branobes were 
separate in status in 1914. In my 
opinion, the branob of the late Zemindar 
at the time of bis death was divided in 
stains from the plaintiff's branob of tbo 
family, consequently, the ZemiDdari devol¬ 
ved aooordiDg to the rule of iDberllanoe 
applicable under the Mitaksbaia Law to 
separate property on bis mother. As she 
lett no female issue, the question whether 
tbe accumulations should be regarded as 


her Siridhanam is immaterial, and, even 

, so, they would devolve on her husband's 
heirs. 

Assuming the law of suooession to sepa- 
rase property to apply, the 6udlng that the 
piainliff is both tbe representative of the 
senior hr .nob of his family and the eldest 
oi ihose who are equal in desoent with 
b mself from the common anoeslor is suffi¬ 
cient in my view bo establish his title to 
suooeed on the death of the late Zemindar's 
mother. In the oase of succession to sepa¬ 
rate property the ordinary rale that to the 
nearest in blood tbe heritage belongs, en¬ 
titles the nearest in desoent of whatever 
branoh to suooeed in preference to tbe 
other claimants. Aohal Bam v. Odat Par- 
tab Addtya Dat Singh (5;, a deoision of the 
Privy Council, Is an application of thei 
same rule. This rule, however, affords no 
assistance where, as here, tbe rival oUim-, 
ants are equal In desoent. In that oase 
the Privy Council has ■ decided in Bhai 
Nanndar Bahadur Stngh v. Aohal Bam, 
(6), whioh relates to the same impartible 
estate as the oase jnsl oiled, that the per¬ 
son entitled to suooeed as preferential heir 
is the representative of the senior branob. 
The faots which gave rise to these two 
decisions may be briefly summarised. Under 
the Oudh Estates Ad, I of 1869 one 
Pritbi Pal bad been entered in the first 
and seoond of the lists prepared under S. 8 
as a taluqdar under the Aot whose estates, 
according to the custom of the family and 
before tbe lJlh February 1856, (the date, 
of tbe Meeting) ordinary devolved on a 
single heir. It was provided by b. 22 thab 
snob estates sbonld be descendible in the 
line of succession prescribed in sub- 
Ss. (1) to (lu) of 8. 22, and in 
default thereof under sub-S. (11) 

" to snob persons as would be entitled to 
suooeed to tbe estate under the ordinary, 
law to whioh persons of the religion and. 
tribe of snob talukdar or grantee, beir or 
legatee are subjeol." Pritbi Pal was suo- 
oetided by bis widow wbo died in 1870. 
Tbe estate was then enjoyed by bis daugh¬ 
ter aud her husband Aohal Bam. After 
tbe daughter's death in 1870 Aohal Bam' 
retained possession and was first sued by 
Udai Partab wbo was tbe representative 
of senior line but seventh in desoent from 

(6i (18H4) 10 Oal. 611=11 1. A. 61=4 Bar. 60T' 

(P 0 >• ..a' 

(6; (1898) 20 OaL 649=20 I. A. 77=6 Bar. 110, 

i i V 
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the oommoa anoeslor. He was nou-suiled 
by Ibe judgment of the Privy Ooaaolt ia 
~Aohal Sam v. Odai Partab Addiya Dat 
Singh (5) on the ground that, bhoagb the 
estate was recognized in aooordanoi with 
previons family oustom as impartible or 
desoendible to a single heir, the single heir 
mast be determined ia the oiroumstaaaes 
with reference to the rale of Mitakshara as 
to the saooession to separate property. If 
the sncoession opened at the death of the 
widow in 1870 Harbaghat, who was fifth 
in desoent from the common ancestor, was 
then living, and was the next heir, while If 
it opened at the death of the daughter in 
1870 there were than living Harbaghat’s 
sons and other collaterals who were sixth 

i?<r daS m 0nl * nd ' so ’ n8arer tt»n the plain¬ 
tiff. That oasa having decided that the 
saooession was to the nearest in blood 
though belonging to a junior branoh, Har- 
baghat s son Narindar sued to reoover the 
•state and contended unsuccessfully that 
the saooession opened In 1870 on the death 
of the widow when his father, Harbaghat. 
was the nearest heir, but it was held by 

; ^TIu°r o,,lbal 11 °P 0ned °° the 
deabh of the daughter in 1870, thab the 

nearest collaterals inoluded Harbaghafs 

son the plaintiff and his oousln Jubrag who 

wore both sixth in desoent from the anoes- 

r "• As between them, the Privy Council 

held thab the estate would go to Jubrag as 

M'sT 0, K a r branoh S0nior ‘° plfiL 
*J. s branoh - It, no doubt, may have been 

otha?I*M # ? y T* S| lbe 0090 lhal J °b«g the 
ESES- ° Dly ° atna of * ba senior 
The als0 0,dar fcba ° the plaintiff 

5-2 jstm! 

applied aud, „eordlng to this law 

heIr 

•West among th. iiirV ? h *. WS8 the 

*bould be prufelflfl 5 t8 tK f <wl d, 8 raa 

—-^i^waon the ground that he 

ft a)? 88 ** * L Baa 899 


would have a preferential right as regards 
ceremonies and also to the position of 
manager if the property had been jolnb. I 
agree, however, with the learned Subordl-. 
nate Judge that, so far as this Court is con-, 
oerned, the question must be regarded as 
settled by superior authority. I may also 
add that, in my opinion, this rale is also 
superior in oonvanienoe, as, having regard 
to bhe conditions whioh prevail here Ik ia 
muoh easier to ascertain who is the senior 
representative of the senior branoh than, 
to ascertain whioh of a number of col¬ 
laterals of equal degree was born first. 

The only other question argued before 
us was as to whioh of the properties ao. 
qmred by the 4th and 6th Zemlndare 
should be considered to have been inoorpo-. 
rated in Zemindarl and to pass with it to 
» single heir. The recent daoislon in 
Bajindra Bahadur Singh v. Baghuban* 
Kuntoar (8) has been cited as deciding that 
a Zemindar oannot incorporate any properly 
in an impartible Zemindarl, bub we think 
It is not authority (or so extreme a proposi- 

-J ba 0r ° w “ IQ *bal case, In the 
exarmse of a right now reoognised in the 
the Crown Grants Aot, had made the estate 
desoendibW in a particular manner, and it 
was held that the holder oould not make 
* b “ ?? e . applicable to properties 

by h ra « ards estates of, 

persons governed by the Mitakshara LawJ 

MrUhl* by faDQlly ° asl °® ““’I 

parllbla or desoandlbla to a sincla hair tJ 

£ b,m •‘•ia wSSa 

? ■ssssa 

K“ Bl9) whloh ™ daoidad noli 
JUJ 00 * b8fora ease already oitad. I 
™ mQsl omnl * ‘*3 contention, 

to £ b ( h# Drop8rl,ai whioh should be ha§ 
lo *» looorporated in the Zemindar? » 

bfokhn Wi ‘ b|ha i^Bment of m y I«rned 

&r.,r,, ,ha Mdat ~ £ 

Appeal No. 324 op 1918. 

ll,nJ 11,#n, J -—This is an BDD6al frnm 

g gfr. Ohinn>,h,aibiyir 

iAP8? 
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himself the Zemindari of Sivaglri, whioh 
is an anoient impartible estate in the Dls- 
Iriot of Tinnevelly, inoluded in the Sche¬ 
dule to the Madras Impartible Estates Aot, 
II of 190a. The suit was originally 
brought against Rani Gnanamani Naohiar, 
tha mother of the last Zemindar Rama- 
Iinga, who took possession of bhe Zemin¬ 
dari on his doath. But as she died on 23rd 
November 1916 when the suit was pending 
In the lower Court it beoama unnecessary 
to deoide who bhe preferential heir to the 
Zemindari was as between her and tha 
plaintiff to settle the olaim to the Zemin¬ 
dari. On her death the dispute about bhe 
suooesslon bo the Zemindari beoame one 
between the plaintiff and Gurusami Pan- 
dian who was added to the record of this 
suit as the 2nd defendant. He had already 
brought a suit himself, Original Suit No. 
48 of 1914, in the same Court admitting 
the right of the Rani and olaiming to be 
next reversioner entitled bo suooeed to the 
Zemindari on her death. Two suits were 
tried together by oonsent of parties, and 
appeal from the deoree in the second suit 
is also before us as Appeal No. 325 of 
1918. The first and main question for our 
* decision in this appeal is, whether the 
plaintiff or the 2nd defendant is the man 
entitled bo suooeed to the Zemindari 
now. 

' The Pedigree of the family attaohed to 
the plaint is aooepted as aorreot, before 
ns exoept as regards the ages of oerlaln per¬ 
sons mentioned in it. It may, however, be 
noted, as a correction, that Nos. 35 and 36 
were the wives of No. 25 and not his 
daughters. As stated in this pedigree, 
Bamalinga No. 39 was the fifth and last 
Zemindar. He died In Madras, 1914, leav¬ 
ing no issue and no male heirs in his own 
line and it is to him that succession has 
now to be traoed. He was the son of San- 
gili Veerappa, the 4th Zemindar (No. 25), 
who was himself the son of Varaguna Bama 
Pandya, the 3rd Zemindar (No. 13), who 
was ordinarily known as Periyadorai and 
who will be referred to hereafter by that 
name. He bad a younger brother also, a 
Varaguna Rama Pandya but known ordin¬ 
arily as Chinnadorai, under whioh name he 
will also be referred to. He had two sons 
Bendatti Kalai Pandiyan 1 (No. 26) ordin¬ 
arily known as Perlyaswami and Varaguna 
Bama Sendatti Kalia (No. 28) ordinarily 
known as Cbinnaswami besides a dhhghter 
Veerammal Naobiar 1 (No. 27). Plaifitin 
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(No. 42) is admittedly the eldest son of 
Periyaswami and the 2nd defendant 
(No. 50) Is the eldest son of Cbinnaswami. 
It will be seen, therefore, that as grand- 
ohildren of Ramaiinga’s grand-father’s 
brother, they stand in the eame degree of 
relationship or agnateship to the last 
ZemiDdar. But as only one man oan suc¬ 
ceed to this impartible Zemindari we have 
to deoide who bhe preferenbial heir of tbs 
two is. The plaintiff oontends that be is 
to be preferred beoause he belongs to the 
senior line, his father being older than 2nd 
defendant’s father and, furthermore, that 
as between himself and the 2nd defendant 
he is also the senior in ago. The 2nd de¬ 
fendant admitted that plaintiff's father was 
senior bo his fabher though at one stage of 
the case he disputed It; but be contended 
that the plaintiff was an illegitimate sou of 
his father being born of an adulterous con¬ 
nection between his parents and as suoh 
he was not entitled bo suooeed at all, and 
also that even if plaintiff were a legitimate 
sou of his father, he, the 2nd defendant, 
was the senior in age to him aud that 
seniority in age and not seniority of the 
line was the deciding faotor in the oboioe 
of the heir to the Zemindari in the oiroum- 
stauoes of this oase. 

On these pleas the first question we have 
bo sebble is, the question of (aot whether 
the plaintiff is the legitimate son of his 
father or the illegitimate oflspring of an 
adulterous oouneotiou as alleged against 
him. The Subordinate Judge has disouss- 
ed the question at great length in a oare- 
tully considered judgment and I entirely 
agree wibh him that the finding must be in 
favour of legitimacy. The plaintiff’s oase 
on the point is, that his fabher and mother 
were married in proper form and aooord* 
ing to the usual rites prevalent In their 
oaste about the year 1864 in their plaofl at 
Veppangulam. Whereas the second defen-’ 
dant’s oase is, that plaintiff’s mother was; 
married lo one Vylhllinga Vannlanar of 
Venganallnr about that time and that some 
two or three months after her marriage 
she eloped with plaintiff’s father and con¬ 
tinued to live with him in unlawful inter¬ 
course till he died in 1899 and all their 
ohildren are bastards ; he also alleges that 
on acoount of this improper connection 
plaintiff’s father was in disgrace with his 
father and other members of bis family and 
ifa oonsequdnoe, he waS not Allowed to Uva ( 
In their family residenoa of Veppangnlam 
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palace, and be, therefore, lived with plain¬ 
tiff's mother and bis obildren in a small 
thatahed house near by; and he has adduo- 
id some evidence about this alleged resi¬ 
dence in the thatohed bouse. 


Before considering the direok evidenoe on 
the point It Is neaessary to notice oertaln 
salient features of the otf? regarding it. 
Periaswami and plaintiff’s mother Viram- 
mal admittedly lived together as man and 
wife for 35 years or thereabouts, and bad 
a number of children born of the union. 
He had married no other woman. Vlr- 
animal was herself a member of a respect¬ 
able family of the same Vannianar caste In 
Veppangulam, as Perlaswami was. She was 
k^ie daughter of one R >mas wami Vannianar 
who was related to Periaswami's family as he 
was the 3rd Zemindar Perladorafs father- 
in-law’s brother’s son. She was, therefore, 
a most likely person for Periaswaml to 
have got married to. Her father's niece 
D.W.No. 48 is herself the 2nd defendant's 
mother, having been married by his father 
Obinnaswami. Several of Virammal's 
daughters and grand-daughters have been 
married into respectable families in the 
neighbourhood as detailed by the Subordi¬ 
nate Judge in paragraph 36 of his judgment. 
On Periaswami’s death his properties were 
all admittedly taken by his ohlldren. 


Again, it is extremely signi6oant that ii 
the numerous documents produced in thi 
case thei learned Advooate-General for th 
2nd defendant was not able to refer us t< 
any one either directly showing or even in 
dlfeotly Insinuating that plaintiff and hi 
brothers and sisters were illegitimate. Oi 
the other hand, our attention wae drawn ti 
numerous documents where Periaswami anc 
bis family were received by the Zeminda 

• nd Tft ! \ fche Slva8irl 

b J them on the same tootio) 
hi3 ohUdrin * Thfl 

° ld ‘°*‘“ , , adg f 1 had ^erred to these dooa 
ments in detail in paragraphs 16 to 24 u 
his judgment and I think i| unneoessarj 

mlfv JSw b h. Sa “? gronnd iS 1 sene 

jbe Zemindar had the Aksharabhyasam oi 

of'ih?!??®? ,D j kUl,on inla ‘be learning 
2nd aid Performed for both platnbtfi 
*° d «* the same lime a< 

defendant’s own dooument< 

mSr Sfi P Y ia) show ‘be Zi. 

Slfe education 0 ( p W i*. 

along W ith Ohlnpa- 


swami’s two eldest sons. The Zemindar 
was helping both b^anohes with doles at 
money and paddy from time to time as 
shown by the pvlaoe aooouots. There is no 
document showing that Obinnaswami and 
bis sons were treated with any greater 
favour than Periaswami and his sons were. 

Again, when in 1896 the 4tb Zemindar 
died and the Court of Wards assumed 
management of the estate under the Oourt 
o* Wards Act, as the fifth Zemindar wa 9 
then a minor of 7 years of age, they do not 
seem to have treated plaintiff and his 
brothers as other than legitimate sons of 
their father. The report sent by tha 
Manager of the Estate to tha Oolleotoi at 
the time, Exhibit G, describes the plaintiff 
and his brothers as sons of Periaswami 
there being no suggestion of any illegitimacy. 
Periaswami himself treated plaintiff and 
his brothers as sons entitled to his ances¬ 
tral properties by joining them as parties to 
documents exeouted by him with rererenea 
to suoh properties; see Exhibits A, Al, A2 
and A3. One of them Exhibit A3, 2nd 
defendant himself has attested as identify- 
ing witness and his explanation when asked 
about it that he did not know the oontents 
oan hardly be true. 


wuuio uituiar, 11 is 

shown that on Virammal's death pollu¬ 
tion was observed by |he Zemindar’a 
family ; if Virammal was merely a kept 
woman that would not have happened. 
Exhibit KKK2 (Exhibit A before the |0om- 
missioner) is a letter by Peria Toyl, 
D. W. No. 23 and No. 18 In the Pedi¬ 
gree, the widow of the 3rd Zemindar 
Periadomt wherein she refers to the death 
of the daughterln-law of Jier husband? 
younger brother on the njght of 24 th 

Zami^V 90 ? S>8tflS lh *‘ lhe WOng 
Zemindar has to observe pollution for 3. 

thi d ? 3orlp ‘ lan »PpHes to plaintiff's mo- 
X? only to her; we have 

&:: d r a ? 4h * pWnkiff wa ®oih3 

‘* a wd it is admitted that 
no othar daughter-in-law died then. An 
gplanation was attempted to be given b» 
the dafenoe witp esses that the referanM 
jas reaHy toi one Alagu Toyl the sister 5 
Chmnaswaml s wife that aied but a mi°! 

ToVi. “* da aboal lha perstm b * p «Mt 

* Bir ‘ h Death 
Exhibit 46 in which 

lao? i *J*!*J** 28td NovwnbtJ 

* toe oni AlamToyiS 
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Veppangulam. Ik is extremely doubtful it 
the entry is a genuine one ab all as it is 
the last Ink entry in the book and looks, as 
the Subordinate Judge observe 0 , to be too 
fresh. It is, moreover, diffioult to under¬ 
stand bow an entry of 23rd November oan 
refer to a death thafa ooourred on the 24th 
evening according to Exhibit KKK(2). 
Alagu Toyi was not in any sense a dayadi 
of the Zemindar and no pollution would 
have been observed by him for her. D. 
W. No. 23, however, admits that pollu¬ 
tion was aotually observed by the Zemindar. 
It seems, therefore, certain that the refer- 
enof) In Exhibit KKK(2) was to plaintiff's 
mother’s death and pollution was observed 
by the Zemindar for it. 

All the oiroumstanoes referred to above 
seem to point very strongly to the plain¬ 
tiff’s mother having been the properly 
married wife of bis father. As against 
that evidence, 2nd defendant oould only 
refer us to three documents, Exhibits I, SO 
and FF. They are by themselves of no 
value on the point under consideration. 
In Exhibit I, which is of the year 1900, 
there is a statement that plaintiff and bis 
brothers were residing in a thatobed bouse, 
and in Exhibit XXX of 1905 there is a 
statement that plaintiff owned only a that- 
obed house in Veppangulam at the time 
and Exhibit FF of 1896 speaks of tbe Vep¬ 
pangulam palaee as Obinnaswami'a without 
naming Periasaml also as tbe owner. 
AH this evldenoe is, however, of no 
value exoept when taken with tbe evl¬ 
denoe of defenoe witnesses who tried to 
make out that Periaswami was turned out 
of his house, Veppargulam palaoe, by his 
father on aooount of his improper conduot 
in keeping Virammal. Even If Periaswami 
did live in a thatobed bouse, whioh is deni¬ 
ed by tbe plaintiff’s witnesses, there is 
nothing in the documents to show that the 
reason alleged for It by the defenoe witnes¬ 
ses is true. Tbe evidenoe above referred to 
makes it fairly dear that it oould not be 
true. The documents do not date baok to 
the time when Virammal first joined Peria* 
swami and this is important to notice, as 
in 1877, there was a sale of Veppangulam 
palaoe for Periaswami’s debts, see Exhibit 
27 (a) and Chinnasami bad sued for and re¬ 
covered his half share in it, Exhibit 
XXVII id). It ia possible that on aooount 
of this sale Periaswami lived outside tbe 
palaoe for a time after tbe sale and the 
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statements in Exhibits I, 30 and FF may 
refer to it. 

Now, I shall turn to the oral evidenoe 
on the point. Tbe learned Trial Judge, 
wbo saw the witnesses, exoept those ex¬ 
amined by his predeoessor-in-offioe and 
those examined on commission, came to 
the oonolusiou that the evidenoe of plain¬ 
tiff's witnesses was more reliable than 
that of the defenoe witnesses and I am not 
prepared to differ from him, even though 
tbe learned Advooate General was able to 
oritioise adversely to some extent tbe evi¬ 
denoe of some of these witnesses. It Is 
not likely that witnesses on either side 
would have spoken quite oorreotly, as they 
were speaking to events that bad happened 
long ago. We have to take the evidenoe 
as a whole, and as tbe evidenoe on plain¬ 
tiff's side is more in oonsonanoe with the 
dooumentary evidenoe and tbe probabilities 
of tbe oase, I think tbe Subordinate Judge 
was right in aooepting it in preference to 
tbe defenoe evidenoe. The defenoe story 
of the marriage of the plaintiff's mother 
with one VythiHnga Vannianar of Venga- 
nallur has a certain amount of suspioion 
thrown on it by tbe faob that it was not 
definitely formulated and fully disolosed 
till after tbe plaintiff's oase had been 
olosed. Though vague allegations of plain¬ 
tiff being the offspring of adulterous 
interoourse were made at previous stages of 
the oase we do not hear of Vythilinga's 
name till we ooroe to the evidenoe of D.W. 
No. 1. A? there were several persons on de¬ 
fendant's side, suoh as bis mother, his 
aunt and Peria Toyi, who oould have given 
him all tbe details on this alleged marriage, 
if it were true, the faot that no details 
were mentioned either in bis plaint or in 
his written statement or In the Rani's 
written statement, and that no detailed 
questions were put to plaintiff's witnesses 
in cross-examination, justifies the orltioisae 
that he was probably trying to develop his 
oase as the trial went on. We, therefore, 
approaoh the consideration of defendant s 
oral evidenoe with a oertain amount of 
suspioion and it is not dissipated by reading 
that evidenoe. The Subordinate Judge has 
given good reasons for not aoting on that 
evidence and I oonour with him in think- 
ing that it is not reliable. The story that 
it was beoause of the improper oonduot of 
Periaswami that his family went and lived 
in thatobed house seems, as already stated, 
to be quite untrue. Aooepting the plaintiff fl 
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evidence on the Point before as as more 
reliable, I oononr wi»h tbe Subordinate 
lodge in finding that tsba plaintiff Is tbe 
legitimate son of his father. 


Taking that 6 ndlng. it fellows that 
plaintiff and 2 nd defendant are persons 
who stand In aa eqaal degree of relation¬ 
ship to tbe last Zemindar from whom 
desoent has now to be traoed for the 
Zemindari. It was laid down by their 
Lordships of tbe Privy Oonnoil so early as 
| n tbe Sfc*t>oaut» 0 a ea*6 [Katoma Watohiar 
y. Rajah of 8hivagunga (10 1 that in tbe 
oase of Impartible estates in tbe absence of 
a apeolal onstom governing the snoo«ssion 
to It, the rule of suooes'ioo raa*t be taken 
to be that of the ordinary Hindu Law by 
whioh the parties are governed with snob 
modlfloations only *9 ^ rom *be Im¬ 
partible oharaoter of th® estate. This rale 
wa« followed ip Ramalaltihmi Arnmnl y. 
Sipanontha Perumal Sethuray'ir (11) and 
has been aaoepted ever sinoe There is no 
speelal onstom alleged in the present oase 
and we have thns to tarn to the Mllakstaara 
Law. by whioh the parties are governed, 
for the rale of saooession. Under that law 
there Is a different Hoe of saooession for 
anoeslra! property and for separate or self- 
aoqalred property and aooordlngly tbe same 
difference mu*t arise with regard to <uooas- 
sion to Impartible estates also To apply 
the rales of saooession to impartible pro¬ 
perty one mast treat It for a moment as 
ordinary partible property and see to whom 
it would pass as snob. If it passes to a 
single individual, he or she would be the 
person entitled to the Zemlndari. Bnt if it 
passed to two rr more as equally entitled 
to it farther rales have to be applied to 
determine whioh one of tihem should he 
seleoted as the Zemindar as only one p a r c on 
oan be tbe Zemindar at a time. If tho 
Zemlndari la property in wbloh the Tight 
ol survivorship subsists, it would pa 9 S like 
ordinary joint family property by tbe rule 
of survivorship, and when there ars more 
persons than one oomlng within that rule 
ib will, is was held in Naraganti dekamma 
ff«ra v. Venkataehalapaihi Navanioaru 
( 12 ), pass to the nearest oo-paroener of tbe 
senior line and not to tbe oo-paroener 
nearest fn blood to tbe propositus. This 
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view was approved of by the Privy Oounoil 
in the Kachi Yava Rangavpa Kalakka 
Thola Odayar v. Kook* Kalyana Ran- 
gappa Kalaka Thola Odayar (13', and 
must be treated as settled The rule Is 
based on the reoogoUed prinolola of repre¬ 
sentation of tha father on his death by his 
sons in taking joint family property. If 
this rule of suooacsioo bv survivorship 
applied to tha present oa c e, it Is ooooedsd 
that the plaintiff will be tha preferential 
heir as the elde=t son of Periaswemi who«e 
line is the senior line. In faot, he would 
have excluded the Rani also. At the early 
stages of this o*=e both the Rani and tbe 
2 ad defendant had den<ed the seniority of 
Periaswami to Obinoaswami and the first 
Issue was framed oo that plea. Bat the 
oonteotioo was subsequently given no by 
the 2 nd defendant and the seniority of 
Periaswatni’s line was admitted. 


If, on the other hand, the Zemlndari is 
taken to be tha seoarabe property of bhe 
laal Zemindar, as I Qad laW in this judg. 
moot, the M'taksbara rule of suooessinn to 
separata or self aoqqirel property will ip- 
ply, and on the d*atb of the last Zemindar, 
the Rani would taka the estate first, as his 
mother, there being no nearer heirs 
and oo her death it must pa*s to this 
Zemindar’s nearest reversioners under the 
rule that the nearest in blood exolude 9 the 
more remote. Bat as both plaintiff and 
2 od defendant fall In the oategory of 
nearest in blood, a farther rale has to be 
applied to oboose between them. Plaintiff 
contends that that rule is tbe rule of 
seniority of line, whereas the 2 nd defen¬ 
dant maintains that the seniority of age is 
the proper rule for it. 


uuwtvrr,- B BU . S qa8Slt(m 

it wm be ooovenient to oonsider whether 
the plaintiff or the 2 nd defendant is in faot 
the senior in age, lor eaoh claims to ha 

® fl “ i0 K r 5 *• The Subordinate Judge 

has held tha' plaintiff was tbe senior and l 
am on the whole ioollned t 0 Hrvt wllh 
him though the evidence Is not so full end 

s..iM.o,ory <m Ihl* „oi„, ’o lhe 6 "t 

oussed evideooe and prooeeded ] 

»h?nV?i! S ! % ! i u 0 a o ,, ' aQ 'i 991 1 tooUoed to 
think that the Subordinate Judge’s find- 

ing i 9 right that plaintiff is the senior i^ 

JJ® lo ^ defendant, and I aaiept it On 
this fioding pM D >iff ^ 

(it) (isoL 94 Mad. Mfcnii M.T j. 1911> - 
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Ibe proper heir now bo the Zemindari In 
preference bo the 2nd ^efea^enb whether 
bhe rule of seniority of line or of seniority 
of age be applied. 

I may here observe that lb was argued 
bv Vhe plaintiff's Vafeil that, even if his 
olienb was nob the senior in age and even 
If we babe bhe Zemindari bo have been bhe 
separate prooerbv of bhe last Zemindar, his 
olienb would still be entitled bo snoceod as 
bhe reprecenbablve of bhe senior line. In 
obher words, he oonband*d bhab bhe role of 
seniority of line applied where bhere were 
two or mnr« rev»rcloners of different lines 
bob of equal dnpre© of relationship bo bhe 
!a c b holder of bhe Impartible estate from 
whom docoenb has fco he braced, onmp°tlog 
for bhe Zemindari. He has rolled for this 
contention on bhe ruling of the Privy 
Oonnoll in Bai Warindar Bahadur Singh 
V. Aohal Bara (fi^ and bhab o* c e clearly 
supports him Though the impartible 
esbab 9 In bhab oase was one bo wh ; oh bhe 
Ondh Hslabes Aob nnplled. bhe cnoaescor 
to bhe 1a«t holder had bo he fonnd accord¬ 
ing bo olanse 11 of seoblon 92 of bhab Aob 
and nob according bo anv of bhe previous 
olansee, qnd npder lhatolause bhe ordinary 
Hindn Law of collateral c uocessmn had bo 
be applied. Lord Hohhonse, who delivered 
the judgment of bhe Board, says: 

“ It mar he, aod It has no bactPoe* ic thl« 
caoe that thahc»r *roorAing te lineal nrlmnveni- 
fcu*e Ib more fomn»fl Jo degree from the aoo*»®tor 
than other collateral*. or other perron* In the 
line of heir°hin If ao, the degree prevail® over 
the line according f o fhe o1a*flifloatloo nnder the 
A*t: thongh If two collateral*. or per*ona in the 
liDe of helrahlo, ar* eqnal in degree, then, a* the 
uroperfy can only ga to one, recourse mn«*t be 
had to the seniority of line to find out whioh 
that one le M 

His Lordship again savs : 

“Rat Tabraj oorre* of a brauoh eenlor to the 
branch of the plaintiff : and. therefore. If the 
estate o*n only vo to one. It will go to that one 
who represents the senior branch.’ 1 

The pedigree of th« famllv Is given in 
bb© oa«e in Aohal Bam v Udai Partab 
Addiva Dat Singh (5) and bhe deolslon In 
bhab oa c e, read wlbh bhe deoislon in Bhai 
tfarindar Bahadur Singh v. Aohal Bam 
(6\ shows olearlv bhab in a oa Q e/)f oollate- 
ra! succession bhough bhe rule of senioriby 
of line is nob applicable in bhe first in c banoe 
hub the ordinary Mibatsbara rule of near¬ 
ness In* Wood applies, bbe former rule 
applies for bbe oholoe of one from among 
those equal ip degree. The ruling In 


BJifli Nartndar Bahadur Singh v. Aehal 
Bam (6) thu- ?eem ( ; to oover bbe exaot 
pcHtloo In the oase that we are ooDeider 
iDP an f\. following it, the plainVff should 
be <leolare<3 to he the preferential heir 
irretentive nf any qnnctlon of seniority i n 
Bge even If the snooecc|«n is a collateral 
RD ® Tho 1«»rned vakil for the appellant 
tried to di.=tinpnlsh thin oase from Ibe pre« 
smt oase on tho grnnnd that it was deoid- 
ed on some question of oa c lom or on 
some a-lmlcslon of *-he pliintlff that lahra| 
was bbe preferenbial heir if Ibe snooassion 
wac held to open only on tho danphter's 
death Bnt there done nob seem bo be any 
basis in the indgnoent of bbeir Lordships 
for theca contentions nor does II appear 
bhab bhelr Lordchlpc were dednotDg bbe 
rol« from a^vthirg in bhe Aob or from 
anything pAnaliar bo bbe estate in su*b. 
H« a*so drew our attention bo bhe judg¬ 
ment of Mubhq'ami A»yar. J., reported in 
M'>ttu Vaduonnadha Tovar v. Dora Singha 
Tevar (7\ and particularly to the learned 
.Tndge’q observations on rage 327. Bat 
in bhat oa c e the di c rufce was between 
daughter’s sons of the l«st male holder 
and it was as between them that the 
rule of seniority of ape was applied. That 
oace Is not in point here and we are re¬ 
lieved from the necessity of dl c ousc|ng. on 
general principles of Hindn Law, wbat 
rule of preference should be applied bet¬ 
ween collaterals of equal degree bnt of 
different Hues A q we have bhe high authori¬ 
ty of bhe Privy Oonroll bo prefer bhe senior 
line. Tn this view, even if bhe finding that 
bbe plaintiff is Ihe senior in age burns out 
bo be Incorrect, he must still be held bo bfl 
bhe rightful Zemindar now, as he is admit¬ 
tedly of bbe senior line. 

The next question we have bo oonsider 
is, whether the Items of property Included 
In l c sues No*. 16 and 17 olalmed by 
second defendant bo be partible property 
and Dob part of bhe Zemindari are really 
so or nob. Iscne No lfi refers to acquisi¬ 
tions said to have been made bv Sanglll 
Veerapoa. the fourth Zemindar, and Ts^Ufl 
No. 17 bo tho c e of BamallDga, bbe fifth and 
last Zemindar, re c p p obIvely. The Sub¬ 
ordinate Judge found some bo be Zemin 
properties and bbe re c t bo be partible pro¬ 
perties and both sides have appealed 
agaiD c t bbe finding in so far as it is against 
them, bhe respondents Nos. 1 and 4 and 6 
appealing by way of memoranda of objec¬ 
tions. 
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Before considering Ibis question in 
detail it is necessary to noliae an argument 
advanced by tno learnod A^vooale Gaeral 
(or loo appellant Ibal it is not legally 
competent to a Zemindar to add new pro¬ 
perties to bis estate as be will thereby be 
obaoging the lined desoent with reierenoe 
to tbem to a single bair, a power wbiob, it 
is ooniendedi he Is not possessed of. For 
Ibis argument reliance was plaoed in the 
observations of the Pnvy Council In 
Bajtndra Bahadur Singh v. Baghubans 
Runtvar (8j where their Lordships quote 
and agree with the opinion o( Sir Edward 
Obamiar, as Judioial Commissioner of 
Oudb, where be says f 

“ 1 take it that ia eottlod law, that a subject 
eanoot make ibis property descendible m a 
n>aDaee not reoogoizsa by the ordinary law and 
that be o*nnoi autjeot it to a rule ol aesoent suob 
as in ooruained in ibe pumogemture lanaa grant* 
ed to Ot£w»r Smgb. it this is so, it appears to 
diq 10 lollow, that Baibbadder Singh Cuuid not 
by exprens deolaratioo 9 aim lesa by mere voution, 
wbutbdr aokani oc pteeucnod, subjtoi properly 
acquired by him to ibe rule 01 auooassioa ouvered 

the pnmogeouaia tumid gramed to Gu*ar 
bingb. 


Tbal obso, il seems lo me. bas really n 

bearing on me oase baioie us. 1» rotate 

to a taluk m Ouiin oiaimoa uodur a spooia 

grant by me Crown with a aondition o 

Jiueal primogeniture imposed on n by m 

Grown at me time oi tnu grant. Tnoogi 

Ibe estate was registered uudor List Wj. ! 

ol a. lu ol me Ouan Estates Aot, it dii 

not previously aesoond aooording to au- 

family oustom ol primugouituie. Tn 

validity oi tno grant was oousidered by in 

rnvy CuUuoil in Sh-.o Stngn v. baghuban 

Aunwar U4j, and it appears dear lium ma 

,tul ,ua Urown was lmposin 

i b,6 ‘ lune * D#W 1,08 01 dosuoo » b 
lineal primogeniture. An addition to Ida 

estate will make tna spooial line ot deaoen 

JPPly to 11 . Tne oiroumstanoea 0 t tue pie 

We b«fl 8 h Me ' n ° W8Vor ' eo »‘«ly dibeieol 
We have bore an anoieni Zomiudati wnioj 

dasoends aoouiding to tne ordinary AUtak 

abaia Law min only me moaiUoatlon ne 

to seieot a single neu out ot * olaa 

Ot.hena wn*n inai ooo.ingunoy arises aim 

aomed imm mki uw. Wnana Cm^ 

Pwpany to bis Zemin all tna 
o oan be said to do is | 0 impos. on „ . 

““"t ? ™ “« « B .00 

‘wMnt t0 ^ A ao nut mink ne can be sair 
*Q^o poso ibareby a new l ine ol descent or 

iSSSiS^ 147=9 a w -» 


the properly different from Ibal of the 
ordinary law. Il is not uncommon lot 
provident Zemindars in South India tc 
aggrandise tbeir estate by new additions of 
property and the only question to be 
decided in suob oases is to find out whethei 
il was intended by the aoquirer to inoor- 
porate them with the original estate. That 
has been laid down in several rulings. 
See Lakshmipaiht v. Kandatam* (16), 
Bamasamt Kamaya Noik v Sundaraltnya • 
som* Kamaya No tk (16), Parbat* Kumar* 
Debt v. Jagadish Ohundtr Dkobal (17) and 
Janki Ptrthad Singh v. Dvorak a Pershad 
Singh 118), the last two baiog rulings of 
the Privy Connoil. In the last oase tbeir 
Lordships expressly say on page 4U1 oi 30 
Ail.: "As has been pointed out by Ibis Board 
in the oase ot Parbat* Kumar* D*b* v. 
Jaqadah Chunder Uhabal (17),the question 
‘whether properties aoquired by an owner 
become part ot the anoeslral estate tor the 
purpose o( bis suooession' depends on his 
intention to incorporate the acquisitions 
with the original estate.” Following these 
rulings, the legal argnmanl addressed to os 
on the point mnet, I think, be overruled 
and we must oonsider on the evidence how 
far the intention to inoorporate is made 
out with referenoe to the various disputed 
properties. 


With regird to properties Included in 
Issue No. 17 aod deolared by the Subordi¬ 
nate Judge to be partible no serious attempt 
was maie before us to dispute the finding 
as regards properties outside the Zemmdari. 
There is no proot that they were moor* 
ported by Bamallnga with the Zemin. In 
laol, the power-ot-attorney, Exhibit XIV 
(a), wbiob be exeonted points the other 
way as observed by the subordinate Judge, 
Tna finding with referenoe to tbem must, 
therefore, bo aooepbed. Bui the finding 
as to the otber items included in Issue 
No. 16 aod items in issue No. 17 has been 
strongly oontested. 


The first item wbioh is plaint Schedule 
IIIi item I is the Sivagirl palaaa itself with 
its site and attached buildings, where the 
Zemmdars have been reatdlng all along. It 
is in faot the offioial residenoe of the 
Zemindar at bis head-quarters. It was 
brought to sale lu exeoutioa of the deerea 
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in Original Sail No. 1 ot 1867 against the 
Ihon Zemindar and was purchased by a 
Onulby and was taken possession of by 
him tu 1874. In 18 S 2 SaDgill Veeia, kbe 
nex» Zomiuaar, boagtit it baok from tbe 
Oneuy ny Exhibit V. He used It till his 
deatn lor his Zemiudari palaoe and his son 
used U similarly altar him. In these oir- 
oumstanoes, i agtee with the inbordinata 
Judge tnat lue proper inferenee is that it 
was made pan oi the Zemin estate. In 
lao», tnat ExniDii V reoitusibai tna vendee 
Is given nguts ol sale, gift and alienation 
in the property seems to me to be Immate¬ 
rial, as mob a statement would usually be 
made by the vendor in any oonveyanoe. 

The next item, Sohedule III ikxm No. 2, 
Is the Teppakulam lor tank) and the ad- 
jaoent buildings. Tnoy seem to stand on 
the same looting as the palaoe as the Sub¬ 
ordinate Judge iemaika: they are near tbe 
palaoe and were usea by the Zemindars 
ana were never let out. They weie pur¬ 
chased under i.2 \a) and 12 U>) in 1877 (or 
Bs. 38 14-0 and Bs. 18. Being neighbour¬ 
ing properties whioh have not been 
separately enjoyed they may, 1 think be 
reasonably treated as appuitenant to the 
palaoe itself. 

The 3rd item, plaint Sobedule III Item 
No. 40, is a bungalow in Oourtallam, a 
neighbouring H>il sanitarium. It was 
puronased in 1877 under Exbibit XII iA). 
It is altogether outside tbe Zemin limits. 
There is notning in the sale-deed to mdl- 
Oate tnat it was intended to be used as a 
bill rtstuenoe ol the Zemindar for the time 
being, and there is noevidenoe that it was 
generally or exclusively Used by the Zemin- 
dai; in laol, it was lea to strangers when 
the Court ot Wards was tn management. 
There does not seem to be any point ot 
drherenoe between ibis property and the 
bungaiuws puiouased by the fftih Zemin¬ 
dar in Cuunaiiam and in Ootaoamund, 
another hill station, exoept that it was 
puronaseu by tne lamer oangdt. We have 
held me utter to be partible propeity and 
1 mink we must ouusisteD»iy hold tbe 
loirnei also to bo property of the same 

kino. ... 

Abo next items, plaint Sohedule 111 

Items Nos. 4'A, 44 ana 45, we a bUDgalow 
in Oankaianatnaikoii anu another in Sri- 
viinputiui wiu another small builciog 
mere. These axe the head quarter sta¬ 
tions ot the two laluks in whioh the Zemin¬ 
dar's property lies and the Zemindar and 


bis offioials have been using them when 
going to transaot Zamiadari business as 
they have often to do. They have not been 
let out or used for any other purpose. In 
thd-e oiroumstanoes, I am tnolined to 
agree wltn the Subordinate Judge tbak, 
though these properties are outside the 
Z^mindari limit-, they should nevertheless 
be bold to have been aoquired for Zemin 
purposes and made part of tbe Zemin 
estate for its use. 

Tbe noxt items are Items Noa. 43, 47 
and 48 of plaint Sohedule III. They are 
all outside the Zemin boundaries. The 
burden is, therefore, oa tbe plaintiff to 
show that they were Incorporated with tbe 
Zemindari. There is no evidenao when 
kuey were acquired and In tbe oase of 
Items No. 43 and 47 there is nothing to 
show that they were incorporated into the 
Zemindari or u-ed for Zemin purposes. As 
regards Item Nj. 48, tnere is, however, 
Exhibit UU, wbiob seems to show that 
that item wa c used (or Zemin purposes so 
long ago as 1885. That item, I think, may, 
therefore, be reasonably considered to have 
been incorporated with tbe Zemiodari but 
not tbe others whioh will, therefore, bo 
treated as partible property. 

Tbe next Items are Items Nos. 6 , 16, 30, 
23 and 30 referred to by tbe Subordinate 
Judge 1 q paragraphs 142 and tbe end ol 
149 ot his judgment. He held them to be 
pait'ble properties. They are all within 
the Zomln limits and being additions to 
the Zemindari property must be held to 
have be □ aoquired for tbe Zemindar! on 
tbe view stated below regarding the next 
items 

Tbe next items are those in plaint Sohe¬ 
dule lVa to lVq; they are pannai lands or 
lands under the cultivation ot the Zemin¬ 
dar himself. They are of three olasses, 
Nanjat lands and Topes or garden land 9 
purchased by tbe Zemindar and other land 
obtained when oommutmg tbe rents ol 
some of the estate lands into money. They 
are all within the Zemludan limits and 
are all properties whioh were already in 
the boldmg of tbe Zemindar or over 
whioh tbe Zemindar had Melwaram rights. 
What was subsequently aoquired by tha 
Zemindar was only the Kudivaram rights 
jn them. I agree with the Subordi¬ 
nate Judge that, in the absenoe ol dear 
evidence that they were dealt with as the 
Zemindar's private properly, they-mast ba 
held to be part of the Zemin. The oksas 
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referred to by the Subordinate Judge 
Lakahmipathi v. Randasami (15). Rama- 
<ami Kamova Nai* v. Bandar alingatamt 
Kamav a Hath ( 161 , SarabJ>t Partap Baha¬ 
dur 8aht v. Indarjti PertapSahi (19). Toe 
Odayarpalayam owe [Hack* RaUyana 
Bengappa Ralakka Thola Udayar v. Raoh* 
Java Bengappa Ralakka Thola Odayar] 
(20) end F*Jt 0 anatAaju>am» Natkar v. 
Ramulu Ammal (21) support bis oonolu- 
9 ion. The properties were Zemin properties 
lo stark with and Ihe subsequent aoqaisl- 
tioo only resulted in an enlargement ot the 
Zemin rights in them. As the new rights 
aoquired were not kept separate they must 
be taken to have passed as part of the Ze- 
mlndarl. It was pointed out that in some 
of the doouments of purobase it is express¬ 
ly mentioned that the pnrohase was (or the 
Zemindar! and it was argued that we must, 
therefore, assume that in oases where suoh 
express reoltals do nob ooour the rights pur¬ 
chased were intended to be kept separate 
as the aoquirec’s private property. I do 
not think that it is a valid argument, lor 
even in oases falling in the latter olass 
there are several land 6 in whioh the rights 
obtained by purobase are not olaimed to be 
private property. 1 , therefore, agree that all 
the lands in SoheduleslVa to IVq are parb 
of the Zemin estate. 


The next Items, those in Sohedules V 6 
to Vq, are Ay an Patta lands in Govern¬ 
ment villages belonging to the Zemindar. 
They are ryoiwart lands outside the Zemin 
limits and so they oould not have been part 
of the original Zemindari. Plaintiff must, 
therefore, prove that they were incorpora¬ 
ted with the Zemindari. There is, it is 
true, no evidenoa when they were acquired 
but that will cot justify us In treating 
them as part of tha Zemin. I think, in the 
absenoe ot proof, they must be regarded as 
partible properties and not part ot the 
Zemindari. Item in Schedule Va was 
allowed as partible property and It was aok 
argued to be Impartible property. 


It follows, then, that the'Subordinate 
Judge's finding on this part ot the oase 
must be aooepted exoept as to the house in 
Oourtallam, Items Nos. 43 and 47, 6,16, 
30, 32 and 30 and the Ayan Patta lands 

* «r' 3T a08 - a A. L. J. TM=l90t 
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whioh, I think, should all be inoluded 
among the partible properties. 

It may be noticed here that Issues Nos, 
18 to 22 were admittedly not tried in the 
lower Court as persons other tuan those 
who are parties to the suit are interested in 
them. The title to the properties inoluded 
in them was left to be settled in a future 
suit. The deoree should aooordingly be 
modified on the point. 

The next question to be dealt with is, 
whether the award of past profits to the 
plaintiff from the assets of the first defen¬ 
dant Is oorreok. The amount is large. It 
is strongly oontended that the first defen¬ 
dant was the rightful Zemkndarinl during 
her lifetime and that, therefore, she was 
not bound to aooount for any profits. If 
she was the rightlui Zamindarini, the 
accumulated income of tbe Zemindari 
during her lifetime whioh was oolleoted 
and paid into Court by tbe Beoeiver 
will be her absolute property; and on 
her death only a one-sixth share in it will 
go to the plaintiff a 9 one ot her six heirs. 
The deotslon of Ibis question depends on 
whether the Zemindari should be looked 
upon as the separate property of the last 
Zemindar in whioh plaintiff had no right of 
suooession by survivorship, or whether it 
was one in whioh be had suoh a right. If 
it is the latter, it is oonoeded that the 
plaintiff will be entitled to the whole of tbe 
profits as be would have exoiuded the Bani 
in tbe suooession as I have already point¬ 
ed out. If it is the former, it is equally 
oonoeded that plaintiff would be entitled 
only to a one sixth share in the money. 
We have, therefore, to deoido in this oon- 
neotion the question above stated whioh it 
was found to be unnecessary to deotae in 
oonneotton with the suooession to the 
Zemindari itself as the Bani died during 
the trial. 

It was olaimed by the respondent's Vakil 
that as Penadorai suooaeded to the Zamin- 
dari as the daughter's son of the Istunrar 
Zemindar, No. 10 In the plaint pedigree, 
his undivided brother Ohinnedorai obtained 
at the same time a right of suooession by 
survivorship in it aooording to the ruling of 

f o® , Pri J£ 1 °, oaDQ 'L m lh0 JaQQumpei ease 
Ifia/a Chtlikam Venkayyamma Uaru v. 
Baja Gtaitkam Fenkataramanayamma 

Bahadur Qaru J (4). read with the Shiva- 
gunga case [ Rat ama Nachtar v. Uasa 
^hitwgvnga] (10), and that that right haa 
to hia grandson the piaimuj and 
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is still subsisting. The first answer given 
by she seoond defendant to this contention 
was lhab Periadorat took the Zamindarl 
not as tne hair but as Ibe whole legatee 
under the Will ol the old Zemindar, Exbl- 
bit 21, and thus bis bro.her gob no interest 
in it at all. 

The Subordinate Judge has held this Will 
to be a spurious document and 1 think beil 
right, it bas a most suspicions appearand 
as remarked by the Subordinate Judge 
looking very much as if it bad been reoently 
written upon old paper. Tne stamp 
paper on which it is written is no doubt 
of Ibe year 1819 as the stamp on It shows 
but the writing appears quite fresh. It 
is, however, well known tnab old unused 
stamp papers are procurable in this coun¬ 
try. But it is often difficult to obtain the 
oorreol stamp, and henoe the Import¬ 
ance of the point made by the Subordinate 
Judge that Ine stamp on Exhibit 21 was 
not the right stamp. Taken wibn this 
suspioious appeaianoe of the document, the 
faot that though it purports to be a docu¬ 
ment of 1819 n was nut produced in any 
proceedings belote a court or before any 
officer till it was brought into Court during 
the trial of Ibis sou, is very damaging to 
its genuineness. There were several occa¬ 
sions when, it lb existed, it should and would 
have been produoed, particularly la suit by 
Ohluuadotui against his brother Periadorai 
tor the partition of the Zotmndan in 1848 
Exhibits O and O i. The explanation 
given that the Zemindar was probably 
ignorant of me exi=lenoe of this Will 
seems to be quite morediole. The learned 
Advocate-General lor the appellant telerr- 
ed to Exhibit IX who^e genuineness is 
admitted, as supporting Exbioit 2L. Exhi¬ 
bit IX merely snows that the then Zemin¬ 
dar loit a Wul but it by no means follows 
that It was Exhibit 21. in tact, me langu¬ 
age used auout Virammal’s rights and the 
ahsenoa ol all reference to Periadorai s 
rights in it make it very unlikely that the 
Will mentioned in it was Exhibit 21. For 
these and other reasons stated In great 
detail by tne {Subordinate Judge, wbloh 
I accept, 1 think that it is quite unsale to 
aol on Exhibit 21 as a genuine oooumenl 
and mat we must leave it out of consider¬ 
ation. ' 

The position then is, that Periadorai 
suooeeded to his maternal grandfather s 
estate as bis daughter's son. U i* were 
partible property we ere bound lo bold, on 


the authority of the Jaqgumpet oast [Baja 
Okelikant Venkayyamma Qaru v. Baja 
Cheltkan* Venkataramanayyamma] ( 4 ), 
that ne and his undivided brother Cblnna- 
dorai would have taken the property 
jointly with the rights of survivorship 
between them ; and applying the rale in 
the Sktvagunga oate [ti.alc.rna Natokiar v. 
Bajah ol Snivagantja] flOJ Cainnadorai 
would have had a ngbl to suooeed by 
survivorship it Periadorai bad died before 
him without male issue and undivided from 
him. It was, however, argued that this 
ruling, whioh was given with relerenoe to 
partible properly, should not be extended 
to an impartiole estate, beoausa It is said 
there is oo-paroenary in soon property. No 
doubt, an impartible estate is the holder’s 
separate property which he oau ueal with as 
he likes except m so lar as he is restrained 
by biatute Law, soon as the Madras Im¬ 
partible Estates Aol. That is the eileol ol 
the rulings of the Privy Council in Sartaj 
Kuan v. Dtoraj Kuan U), St* Baja Bao 
Venkata Surya alompat* Bama Krtthna 
Bao Banaaur v. Tne Court of Wards l22) 
and Taro Kumar* v. Cnu.turbt*u] Narayan 
Stnyh ISJ. Even a ngno ol maintenance 
does not exist exoept by oustom. See 
Qangoakara Bama Bao v. Bajan oj PtUa- 
pur deciaed recently oy the Privy 
Uounoil. Nevertheless these considerations 
do not adeoi tne point heloie us as the rule 
of suocesaion to an impartible estate has to 
be UoUuoed not Worn tne existence of any 
real co-paroenaiy in that estate nut tiom a 
notional oo-paioenaiy treating it lor tne 
purpose as partible properly. 

Mr. Justioe Muier has explained the 
position veiy olearly in nis judgment in 
Vtawanatkaswam* Mather v. Au muiu 
Am mat ^21j ana I aooepl his statement ol 
tne law on me point. It tnus follows mat 
Uninnadorai had a right at one lime to suo¬ 
oeed to the ZemioUari by survivorship ex¬ 
cluding the wioow and other lemald heirs. 
That, however, is not the question we nave 
to deoiue. It is at best only a step In me 
argument for the appellant. The question 
beiore us Is wnemer, as between piaiutilf 
ana the last Zemindar, ttamaiinga, mere 
was any right of survivorsnip. We must, 
therefore, oousider the otieoi ol the souse* 
quent events proved in the oase. 

Periadorai was a member of a iolnl 
family consisting of himsell, bis brother, 

12S> 118WJ 22 Mad. 888=*26 1. A. 88=7 Bar. *81 
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bis lather and hl9 unde, whioh owned 
soma little ancestral property. PerUdorel 
suooeHad to the Zimlndari In 1835 bat 
his father, aoting under Exhibit (Xbi), 
looked a'tar U lor him lor some year9. 
About 1842 PerUdoral wished to assume 
mmagemant and it seems to have led to 
quarrels between him and his father and 
others It would appear from Exhibit X 
that the Collector intervened In 1843 to 
settle the dispute and «a fiud In Exhibit 
N series that the Zemindar was put In 
possession ol the Zemindarl In 1844 
and his lather separated from him 
and want awav to live In Veopaugulam. 
Saa Exhibit K. In 1848 Oblnnadoral 
brought a suit against the Zemindar lor 
partition and delivery ol a half chare in the 
Zemindarl and in a certain bouse and 
other personal property of the Zemindar. 
The Zemindar pleaded in defenoe impartl- 
bility and also an agreement of 1843 by 
twhioh ha alleged his brother gave np all 
his oUlms agaiosb the estate Exhibit O is 
the judgment in that suit Exhibit O 1, the 
judgment on aooaal. A stamped agreement 
of 1843 was Glad in the q\s9i sea it9m (l) 
in the list of defendant's doonmeots. The 
Trial Gourt held that the plaintiff had ao- 
ospted by that agreement "a speoiGa allow* 
anoe from the defendant in full of all 
olaltna" and rejeoted his olaim to a share 
in the personal property on that ground. 
See paragraph 6 of Exhibit O. In the ap- 
peal Oblnnadoral referred to the agreement 
and said that the words "no right what¬ 
ever to the Zemindarl" wera subsequently 
added to the document after he had signed 
it and the agreement itself was extorted 
from him. The Appellate Court, however, 
oonGrmed the judgment of the Grst Court 
holding that it was "very much In aooord- 
anoa with the faots and law of the case," 


Exhibit 44 (a) Is now produoed by 
seoond defendant as the oorreot copy of i 
agreement of 1843 Qled in that spit 1 
Subordinate Judge holds that U is i 
proved. But whether this espy | 3 props 
proved or not it is ole*r from the reoit 
in Exhibits O and O 1 that there was 
agreement executed by Chlnnadorei 
1043 by Whioh he renounoed ell his olel 
to the Zemindarl and-the Zemlndari’s p 
sonal property In return for an allow*] 
agreed to be given to him. It is suffioli 
lor this ease tb find ftbht there wes suoh 
egreement as above elated. 

At this time Ohinnadorai was living 


VeppaDgulam palace. After his father’s 
death we find him alienating ancestral pro¬ 
perties without any reference to Perladorai. 
Soma of the properties atieuated belonged 
to his ooole wbo had also died; they were 
in the uncle's Pa»ta; see Exhibits IV (a) 
and IV (6). Exhibits IV (c), IV (d., IV (/) 
and IV (pi are similar alienations of other 
aooestral properties. He was also making 
acquisitions separately for himself. See 
paragraph 126 of the Subordinate Judge’s 
judgment where the documents are all col¬ 
lected. After his time wa find his sons 
Perlaswami and Ohinnasawmi living sepa¬ 
rately from eaoh other and holding sepa¬ 
rate Pattas and selling properties separate¬ 
ly, see Exhibit A series ; this would indl- 
cate that, probably, they beoame divided 
between themselves. ' 


guinea wnioh was used 
as the residence of Cbinnadorai and his 
branch and which is now adm'tted bo be a 
part of the paternal estate was, it is true, 
inolndad by Periadoral in a mortgage exo- 
oated by him 1854. Exhibit MMM But 
for some reason Ibis attempt to olaim the 
property failed, for we find in 1877 the 
property sold in Court-auction for Perla- 
swamls debt, when bis brother Ohinna- 
swam! filed a suit and got his half share in 
It released-see Exhibits 27 and 27(d) 
No olaim was made by the Zemindar to a 
share as he would bave done if it was his 
joint family property in whioh ha had a 
share. Oa the other hand, what he did 
was, to buy it as Perlaswami s properly 
through his agent Mabha-mbbier: see Ex. 
Mbit 27(a). Exhibits MMM 1 and MMM 2 
referred to by the Subordinate Judea 
merely show that the Zemmdar was help¬ 
ing Ohinnaswaml to repair the building and 
Ihaweii. As regards the paternal anoes- 
tral proper!IPS, therefore, except by the 
inclusion of Veppangulam in Periadorai’s 
mor gage n 1854, there is no evidence 
whatever of any inieiferenoe by Perladorai 
or his descendants with them or of any 
joint dealings with referenoe to them 

Tn? rt °. d ° a ’ “ S S ‘l lad by lhe Subordinate 

Judge, in paragraphs 130 and 131 0 f K! 

T baie a11 «»• doouments am 
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f “a wh,n7hjy wen 

temporarily resumed grain w » 3 "7* 

■obsiiintion. The Zemindar 7 “ 

oeoasional grants of timber, fuel naTdv^J 
money. All these, however 
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documents expressly say They were made 
not only to tihe male members but also to 
the ladie*of the family, showing that they 
were not made in recognition of any right 
of oo-paroenarv. We may also tike it that 
bhe members of the Zemindar’s family aod 
hi« brother’s family were exchanging visits 
from time to time as the Subordinate 
Judge finds in paragraph 132. 


The question then Is, whether, on this 
evidenoo, we should find that the two 
branches were divided or remained undi¬ 
vided Though there Is no proof of a for- 
•nal partition, I consider that the long 
cour«e of separate living and separate 
dealing with properties by eaoh branob 
and the abseooe of proof of any joint deal¬ 
ings at all regarding them, ooupled with 
the faot that Periasami and Cblnna- 
swaml, th6 sons, apparently also beoacne 
divided bet ween themselves are strong 
evidence in support of a finding cf oom- 
olete separation, between the two bran¬ 
ches of BamaPoga aod of bhe plaintiff. 
The way Id which the Veppangulam palace 
was dealt with In H77, a* referred to by 
me earlier, Is very slgoifioaDt in this oon- 
uootlon. There was also, admittedly, sepa¬ 
ration In food and ia worship. But as 


there was no oommensality from bhe very 
first as regards worship, separateness of 
worship may not oouot for muoh,. But 
I think there is enough evidence to justify 
a finding of separation, at any rata in 
statue and as regards all partible proper¬ 
ties. It may be that, the Zemindar’s 
branoh being very well off did not care to 
olaim any rights in this small paiarnal 
anoestr <1 property they bad. Bat that 
does not really affect the question. It 
was then argued that, whatever the posi¬ 
tion may be with reference to the general 
partible properties of the family, the 
separation regarding them cannot affeot 
the interest of the plaintiff and his branch 
In the Zemindari property; in other word?, 
that the right they originally had to sue- 
oeed by survivorship is still subsisting, as 
the Zemindari was not the subject-matter 
of any of the transactions from wblob 
division bfts been inferred. The Subor¬ 
dinate Judge has aooepted this argument. 
But I am unable to adopt bis oonolusion. 

I may dispose of, first, the argument that 
the maintenance grants made from time to 
time from the Zemindari assets to Cbinna- 
doral and his dependents have expressly 
kept alive thtlr right of succession. That 


junior members have no right of mainten¬ 
ance by law in the Zemindari is now 
settled by the deoision of the Privy 
Counoll In Oangadhara Rama Rao v. 
Rajah of Pittapur (2) confirming the 
deoision of tbie Ooart in the P<ttapur 
cose [Romo Rao ▼. Rajah of Pittapur ] 
(23). It has not been showo that In 
this Zemindari there is any ou-tomary 
right to maintenance. It must, there¬ 
fore, be taken that the maintenance grants 
in this oa^a were not made in recognition 
of any right* hot were made as matters of 
graoe ; and they oancot, therefore, be relied 
on as keeping alive any right of suooesslon. 

I am unable to agree with the Subordinate 
Judge’s view that it was neoessary bo show 
that there wa c an express division " as 
regards the Zemindari itself ” to affeot 
plaintiff's right to euooeed by survivorship. 
Toat position, I think, cannot now be main¬ 
tained after the raoent ruling of the Privy 
Oouooll in Tara Kumar% v. Chaturhhuj• 
Narayan $tngh (3) The Subordinate Judge 
ba c , in my opinion, not properly appreciat¬ 
ed the effect ot tbab ruling. In bbal case 
bhelr Lordships overruled bhe contention 
that an express abandonment of the right 
to suoceed or a partition direotly affeoting 
the impartible estate was neoessary to put 
an end to the right of succession by survi¬ 
vorship in the Zemiodari and to let the 
widow oome in. Their Lordships held 
bhat a oomplabe separation in worship, in 
food and in estate was proved in bhe oase 
generally and nob partioularly with respect 
to the Impartible estate and gave effeot to 
that finding by prelerring bhe widow's right 
to suooeed. They point out thab the 
Thakur's brother Bhupab and his son had 
at no time any oo paroenary rights in bhe 
impartible estate in the hands of the 
Tbakur. The oase in Laliteshtoar Singh 
v. Ramtshtoar Singh (24) in wh'ob it was 
held that as regard* an impartible Baj there 
oould be no separation In estate as there 
was nothing on which snob separation 
oould operate as the interest of the junior 
members of the holler's family was only a 
spes suooesitonii was olbed in argument to 
their Lordships aod though it is not refer¬ 
red *o in the judgment it must be taken to 
have been overruled. No doubt, the view 
taken in the Oaloutta oase is a possible 


(98, (I916i 89 Mad. 898=98 M. L. J- 694= 
9 I. r. 856=1916 M W N 869.- 
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view but that view wai nob aooaptad by 
*heir Lordships. A general partition 
between the Zemiodar sod the other 
members of his joint family patting an end 
to tbeir oo paroenary mast, I think, be now 
held to pat an and to thoir interests if any 
n the impartible estate also. 

An attempt was made to redaoe the im¬ 
portance of this rating by suggestion that 
It only embodied a finding of feet as to 
reparation, and two reoent dflol c ion<* one 
in Jagdamba ffumar* ▼. Thakur Wasir 
Narain 8inqh (25) and the other in 
Bailnatk Prasad Singh y. Ttj Bali Sinoh 
(26) were cited for the purpose. No doabt, 
in every ease tbe question whether there 
has been a complete separation or not is 
one of faat to be deoided on the evldenoe 
in lb. Bat when that fact is fonnd and It 
is deoided that when the suooesslon opened 
there was no oo-paroenary between the 
last holder and the parson who elalms to 
ba bis saaoassor, the ratio of the rale of 
suooesslon by survivorship is gone and 
sunoession mast then be traced as between 
divided members. 

Applying this view to the present oase, I 
think It mast bs held that the plaintiff had 
no right of succession by survivorship In the 
Zemindarl, »9 I find that he and the last 
holder were completely separated from 
eaeh other. The Ban!, therefore, succeed¬ 
ed to the Zemindar! In preference to him 
•n3 the mcome Coring her life was Ihos 
her property and plaintiff can olaim only 
a one-sixth share in it as one of her heir 9 . 
It was faintly suggested that as she had not 
drawn it and spent It, it must be taken to 
have been Incorporated by her with the 
Zemindar!. Her Inability to deal with it 
wa* due to the aotion of the Ooart in 
appointing a Receiver, and not to any aot 
o! volition on her part; and so. no inference 
?'° y °* h8w leave it nnspent 

The b S 8fi f ° f lh ,V'* , ‘' 9 Wn b8 drawn. 
The Baoelver of Oonrt holds the property 

* h8 P 0rson rightfully entitled to it and 
nrA°. n 7 ooHeoled by him mast, there- 
~tl b mi re * %oa ‘ 9lhfl B,nl ’ 9 » bs8 «nte pro- 
Efl!;Jn 9 , l 90 ™ of lh0 ,ow « Ooart mast 

uu? Ih< * proQ * 5 lhl1 i88 raed from 
>ha Impartible esta te op to the death, ot 
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the B»ni he, of course, being entitled to 
the whole of it thereafter. 

No other questions or issues were argued 
before us and I have, therefore, not dealt 
with any of them. 

In the result, the dearea of the lower 
Ooart will be modified with referenae to 
Item No. 40, Sobedale III the Oourtaltaaa 
Bungalow, Item* Nos. 43 and 47, 6. 15. 20, 
22 and 30 the Ayven Patta lands, In Soha- 
dules V (b) to V (q) and the properties in¬ 
volved In Issues Nos. 10 to 22 and oast 
profits In aooordanoe with the findings 
above stated. In the partible properties 
and in the outstandings and in the past 
profits aoorued daring Rani's lifetime, there 
will be a declaration that plaintiff and the 
defendants Nos. 2 to 6 are each entitled to 
a one-sixth share and a final partition 
daoree will be drawn up by the Subordinate 
Judge regarding them. 

As regards the rest of the property the 
daoree of the lower Coart must be con¬ 
firmed. The appeal and the memortndam 
of objeotions are thns allowed in part and 
d smissed in part. As regards oosbs, I 
direct the appellant and the first respond¬ 
ent to pay and receive proportionate oosts 
of the appeal and nnder rale 41 of the 
Bales of Preollee, fix the aopellaot’sVakil’s 
fee a* Bs. 1.000 and the first respondent's 
who has snooeeded In the main at Rs. 5.000. 
In the memo of objeotions of the 1st res¬ 
pondent be and the appellant will also pay 
and reoelve proportion,,^ 603 * g> Thfl 00 „ fc3 

of the fourth and fifth respondents in the 

Si ,D V h * 8ir own mamo of options 

* h0,r s n«<»as 3 will come 
oat of tbe partible estate. 

Apfsal No. 825 of 1918. 

* h Y« 8 *i ,rom * ha brought 
that^ wlVal P,nai7,ln for * declaration 
S In*VT nearaq| "wiooer entitl- 
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OtiDFISCiD and Ramrqam, JJ. 
Tarabohand — Plalnklff-PailMoner 


v. 


Madras and Southern Mahratta Railway 
Company Limited —Dafendaafcs-Begpoacl- 
enfcs. 


Civil Beferenoe No. 18 of 1920, deoided 
on 15hh March 1921, made hv the Presy. 
Small Cause Court J., In Suit No. 3721 ol 
1920. 


•Limitation Act . Art §. 82 and 31 —Sale bp Rail• 
way under 8. 5*. Railway* Act— Suit to recover 
surplus ol sale proceed*— Art, 62, and not Art 81, 
applies—Railways A<*t t S. 58. 

Wheia the Railway Company baa sold the 
good* in eteroiae o! the powers oonferred by S. 56 
of the Railways Aofc, a sait by the oooilenor to 
Hoover the aarplaa «ale prooeeia from the Rail¬ 
way Company ia governed by Art 62 and not 
Art 81 Blob a aait ia entirely different from a 
sait toi compensation for non-delivery of the 
goods. [P» 368,0. 1 .] 

P. Venkataramana Rao— for Petitioner. 

R. N. Iyengar —for Respondent. 


Judgment :—The plaintiff io the refe¬ 
rence ia the consignor of goods bv bhe 
Madras Railway Company bo a consignee 
ab B ingalore. Tba goods were do* deli¬ 
vered and bbere seems bo have been a 
oerbain amonnb of correspondence and 
inquiry after them by plaintiff. Bab it 
oame bo nobbing apoarenliy beoause ib is 
common ground that bhe goodg had nob on 
them bi 9 oorreob address and bhab he stab- 
ed bhe station, ab which he boobed them, 
Inoorreobly. Ib has further been foand 
that in bhe e id bhe goods, whioh were in 
bhe Railway Company’s possession, ware 
sold in bhe exerolse of bheir righb under 
S. 86 of bhe Indian Railways Aob. The 
plainbiff Is now suing to reoover bhe sur¬ 
plus prooeeds of bhab s a i 01 wblob in bhe 
words of bhe section, bhe Railway Com¬ 
pany is bound to render bo the person 
entitled. 


We are asked bo deoide wbab is bhe 
arbiole of sohedule 1 of the Limitation Aob 
apolioabla bo this suit. The plainb-ff oon- 
lencK nnA t<vo learned Judges of *he Small 
Carre Court have held, that the arblo e is 
No 62—"For money payable by the aefen- 

dant to bhe plaintiff £ 

the defendant for the Plaintiff s nse On 
bhe other hand, as one learned .Tndge has 
held, bhe Railway Companyoonbendsfor the 
application either of arbiole 80 or 81, *he 
two artiolee Sealing with suits against a 


carrier. Article 80 may ab once be dis¬ 
missed from consideration beoause there is 
no question in the present oase of loss or 
iniary bo goods. We therefore have bo 
deoide between Arts. Si and 6?. 

Ib is nob disputed bhab Art. 62 would 
apply in terms bo the sale prooeeds. The 
argument of Mr. R. N. Aiyangar on behalf 
of the Company is however that plainbiff, 
having a righb of suit for compensation 
for non-delivery of bhe goods, must be 
supposed bn be now suing bo enforoe that 
right and that Art 31 is applicable. Mr. 
Aiyangar has relied stropply on bhe fact 
that S. 66 of the Indian Railways Act, is 
ooDbained in Chapter VI thereof, dealing 
with bhe ' working of Railways,’ whereas 
bhe responsibility of Railway Companies is 
dealt with in Chapter VII, and be has re¬ 
ferred to bhe statement of his Lordship 
bhe Chief Justice in M. and S M. Rv. Co. 
Ltd v. Baridots Banmali Don (1) bhab 
Chapter VII mu c l be taken, and wb 9 In¬ 
tended bo cover bhe whole liability of bhe 
Railway Company including among other 
things the responsibility of bhe Railway 
Company for misdelivery by whatever 
reason o»u c ed. It is sufficient bo observe 
that S 56 (2) and bhe procedure authorised 
therein were nob io question in that oase 
and bbere is no tpbsod for assuming bhab ib 
was present bo the mind of His Lordship 
or that, if ib had been brought bo his 
notioe, he would have used bhe same ai- 
presslons. 

As we read S. 56, ib authorises the 
Railway Company to adopt a oerbain pro¬ 
cedure and bo bold a sale and give a 
direction as bo this disposal of bhe prooeeds 
thereof. We oannot hold that that direc¬ 
tion is merely moral or administrative. 
There is no reason why it should nob 
oonfer a right bo the surplus prooeeds on 
the person referred bo in the seobion as 
entitled to them. That person would be 
in bhe present oase bhe plainbiff. There Is 
further no reason why bhab right should 
not bo enforced bv a suit. Suoh a suit 
oould nob be brought until after the sale, 
that Is. In the words of the third oolmnn 
of bhe sohedule, unbil afler the date when 
bhe money was reoeived for the plaintiff s 
u c e. The argument for the application ol 
Art. 31 obd be supported only on the 
assumption that what bhe plaintiff is suing 
for is n ob merely bhe surplus sale proceeds , 

(1) (1918) 41 Mad. 871=M M. It Was 
49 1. 0. 69=8lL. W. WO. 
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bat eompensation for tha non-delivery o t 
goods; ana that is not bow tbe plaintiff bas 
desorlbed bis olaim. This dislinokion is 
material, (or compensation (or the non-deli¬ 
very of tba goods might vary well ba, and 
in laot vary frequently would ba maoh 
more than tba snrplas sale prooeeds. Tbe 
two classes ol suits are entirely distlnot 
»nd, because tbe suit to wbiab Art. 31 
would apply might have been available (or 
the plaintiff, that is no reason wby wa 
(should refuse to regard hie suit as one (or 
the money referred to in 8. 66 (2) to whioh 
Art. 62 would apply. 

Wa bold that tbe suit is in time and 
answer tbe reference accordingly. Tbe 
eosts ol this referenae will be provided for 
in tbe deoree. 


A.LR. 1921 Madras 363. 
Ailiho amd Skshauibi Aiyab, JJ. 
J. 0. H. Fowler —Plaintiff-Appellant 


it both by right of aooratlon to bis undis¬ 
puted Perugu Lanka whioh lies higher 
up stream, and as a reformation on tbe 
site oi a former Lanka belonging to him 
known as Pedda Lanka of bis village of 
Kotipalli. Government also claim it both 
as a reformation on the site of a former 
Lanka belonging to the Government village 
of banapalli, tbe property of Government, 
and also as a subsequent aooreuou to tbe 
small portion of tbe same wblob alone was 
not submerged. Tbe disputed Lanka ad¬ 
mittedly began to be formed shortly after 
1890 ; and by 1894 a portion of II was 
ocoopied under lease by one B. Nagayya, 
as lessee from plaintiff. Claims began to 
be pal forward to it by tbe Government 
ryotz of Sanapalli in 1896, alleging that lb 
was the properly of Government, and the 
controversy dragged itself out till 1906, 
when Government took steps to levy pro¬ 
hibitory assessment under tbe provisions oi 
Aot ILL ol 1905. Demands were issued in 
1911, and tnis was louowed -by tba present 
sun instituted on 30ob July 1912. 


v. 

Seorefary of State— Defendant- Be< 
pondent. 

First Appeal No. 148 of 1916, deoide 
on I8tb Marob 1920 from a decree of tb 
Sub-J., Oooanada, in Original Suit No. 10 
of 1914. 

(a) Aiparfan righU—Qovernmmt property it 

S&ZZSff » 

aaJS’tvi.'rJL 0 p,e8am P‘ ioa ol abandoning 

wh8a • potbon ol lta pro 

22 Il h »h« b “ d 01 • * ifBr 11 Wl * 0aed “Way b] 
iftmn.MM* p,oper| y “ l0 «®«d on the old site 
*t would belong to the ownti ol that old Bite. 

-.pit??!!'** Land EM'oachment Act (8 of 1906 ! 
Penal aueumenl/or period tejore Act iiilhgdt 

A* aSUvS^S^ tha a«»««ment nndei 

2meintofoxS OBOU ** on belote the dot 

K. Rajah Aiyar—tot Appellant, 
Government Pleader—tot Bespondant. 

OttDBtt OF BBFABAMOn 20 
A TUihD J UloUU, 

*iS*!' 21,1918)—Thi£ 

SrJS* PI1Ml MU,e 0Q » of » ounff.oi as to 

aeiesT oT aS ? e wslB,n ? 01ll0n 28 

whioh in* i* ^aka in tba Guo avail nvor, 
fF*. *9 the ha,a Cl Viaia- 
KS “ id » p WllaL»j on tbe one 

Vdtlenoant a: 


The evidence is voluminous, and bas been 
dlsoutsad by tbe learned Subordinate Judge 
in its bearing on tbe olairns above sum¬ 
marised, and on tbo other points arising in 
the oase, in a very elaborate and lengthy 
judgment, oovoring some 90 pages ol print¬ 
ed matter. We have bad tbe benefit of an 
exhaustive analysis of tba oase by tbe 
learned Advooate-General on behalf of ap. 
pollant and of the learned Government 
Pleader representing Government; and as 
a result, 1 oannot but tumour in the main 

conclusions arrived at by tbe bubordmate 
Judge. 


xna utst question for decision is whether 
the disputed Lanka oovers a part of the 
former site of Government old submerged 
banapalU Lanka, or of plaintiff’s similar 
Pedda Lanka of Kotipalli. Several plans 
of the looality prepared by professional 
offioars of the survey department from time 
to time have been filed by born sides; tbe 
nature and value in evidence of which have 
been iuJly uisous.ed by tne buouidmato 
Judge, wno has dean with uns question in 
Pa,.graphs la to 89 of m. L 

agree wun uim In nolaing in., „y Ur Ue 

v ,bBi “ iIe ^ Bovenue 

S i2u pl “ b B * to “ nis 1 “Uu 11 pioywed 
in lbbi ol the Government jaanauLu 

Lank, and of the portion of piamSSs 

Kotipalli Lanka adjoining it to taa wasi. 

plan? pitparcd m a mm ium 
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wilh the Revenue Survey of Sanapalli 
uuder Aot XX.VIll of 1860 iq oonieqainoe 
ol a oouudary dispute between tuaj village 
and iua adjotniug Zemindari village of 
Kobipalli; and a comparison of tbe two 
snows the boundary tdan demarcated. 
Tnere saoms to da no douob toati Inis boun¬ 
dary was aoquiesoed in without question 
until aba properties wbioh it divided dis- 
appeaied in tne course of submersion. This 
was not for many years; even in 1887 
nearly a third of me original area remain¬ 
ed [vide Exhibits III and XXXIX). There 
was originally both before and during suit 
a dispute as to the localisation of this 
boundary with reference to existing condi¬ 
tions and two plans were prepared, Exhibits 
VI and XXXII, to demonstrate this. For¬ 
tunately it is now admitted by appellant 
that, as found by tba Subordinate Judge, 
the suit land has been formed over toe por¬ 
tion of what was demarcated aoooiaing to 
these plans In 1862 as Sanapalli Lanka, so 
that provided these plans are oorreot (which 
Is not admitted), the question oi reforma¬ 
tion must be decided in favour of Govern¬ 
ment. 

Can Exhibits I and II, then, be aooepbed 
as oorreot ? I oan see no ground for ditier¬ 
ing from the Subordinate Judge who has 
given reasons for holding that they oan. 
Not omy was the boundary then surveyed 
and demarcated aooepted without demur as 
long as the old Lankas remained in exis¬ 
tence ; but a study of the record in tha 
oase, and in particular of the plans in 
Exhibits VI and XXXII and Exhibits 43 to 
02, shows that throughout the controversy 
between tha Collector and guardian of the 
Zemindari and the Collector of the Distnot 
in 1901—1U02, no question of its correct¬ 
ness was raised. The first attempt to 
looalise the boundary of 1862 shown in 
Exhibits I and II was made by tho'Distriot 
Surveyor, who prepared a plan, Exhibit 32, 
EhowlDg tbe disputed Lanka as lying on 
the Government Bide of bbe boundary line. 
Ine Collector end guardian In bis letter, 
Exuibit fiy, took two giounds ot objection. 
In the first piece he contended that the 
ptitiO.pio ot aooieliOD prevailed over that oi 
reUamation. In tbe stoond place he oto- 
lineo 10 aocept the su»veyor's plan, Exhibit 
8k, ae oorreot. In ooDStqutnoe a lietnpian, 
Exhibit b, wb 6 piepaieo by the estate ana 
Government surveyors, which substantially 
agreed with the turner one. (Fule exhibits 

60 and 61 .) Ibi§ was accepted •• coiim*. 
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and was signed by the Collector and guard¬ 
ian, Mr. Gillmau. A perusal of the latter’s 
lo3tdr, Exhibit 52, shows that ha simply 
(ell back on his alternative contention that 
the disputed Lanka was an aoorelioa to 
the KJtipalll Laaka and, therefore, the 
property of the Zemindari, irrespective of 
the question of reformation. Ha says," The 
spot in question is oartainly au aooretion 
to Kotlpalii Lanka and I oannot make over 
tbe Lanka to Government, beoause it was 
a reformation on tbe old site of Sanapalli 
Lanka, without a legal deolsion in a Civil 
Court.” 

Even in Exhibit 57 (a), a statement 
filed by Mr. GiUman's successor m 1906 
in oouneotiou with the proposed levy of 
penal assessment, the aoouraoy of the plans 
oi 1862 was not even inferanbially oailed 
in question, nor was the reformation theory 
relied on by tba Zemindari. Tnis ground 
was first taken m the notiaa of suit; and in 
view oi the keenness with whiob, as tbe 
reoord shows, the interests of the Zemin¬ 
dari were defended by the officer In oharga 
of it. this attitude Is most significant. 

It may be added that Exhibits I and II 
do not stand alone. Exhibits I tallies with 
the entries in tha Diglolb Register, Exhibit 
III, which was completed in 1865. Tbe 
various Survey Numbers shown on the 
plan as lorming part ot Sanapalli Lanka 
are herein entered with full particulars as 
held by their xespeotlve pattadara. It is 
almost too muoh to suggest that this 
permanent register was prepared full of 
imaginary details, while the lands to whiob 
it relates were really held by a different 
set of Zemindari ryota ; and that this pre- 
tenoe was atlil kept up even in FosLt 1304 
(1834), the Adangal aooount for which 
(Exhibit 100) still records the Survey 
Numbers of lands long since washed away. 

In faot the main ground on wbleh we 
are asked to distrust Exhibits I and II is 
that they oonfliot with later plans prepared 
in 1896 and 1904, which support plaintiff's 
ease. Such are Exhibits IV, F, E aad 
VUl. Tbe comparative value to be altaob- 
ea io these plans and to those ol 18 b 2 is 
oot-sidbieo by tbe buboioinate Juugo in 
puagiapbs 18 and 19 oi his juogmenl; 
ana bis oonoiUsion seems to be reason¬ 
able. No imputation has to be ibrown on 
tbe proiesBionai *>kiU or integrity ol the 
cfboers wno pupareO thebe plans : but 
over and above me sounuho part ol bis 
business • eoifuvor is alwejr»awMKte®* 0D 
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tba information furnished him by others. 
Bsbibib IV is lha rasurvay map of Sana- 
pallt Lanka prapared io 1894. Tba sail 
Links, wbiob was then in proaass of 
reformation, is not Inoluled. I* woald be 
strange if it were. Ba-survay follows aotaal 
oooapaiton ; and at) tba tuna so muob of 
tba reformed Lanka as was capable oi 
oooapation was bald by Nagayya, as part of 
the Viiianagaram Zamindari. Xaa Sab- 
ordinate Jadgo’s remarks In paragraph 18 of 
tba judgment regarding this plan and 
Exhibit F are most pertinent—tbouga u 
may be noted that be is slightly inaoaarabe 
in referring bo Exhibit F, the survey plan 
of Eotipalii in 1805, as a raurvey. This 
was tba first real survey of Ibe village, tbe 
survey evidenced by Exhibit II having 
been only of a portion in oonneotlon with 
a boundary dispute. This, however, is not 
very material. In effecting tbe survey of 
Eotipalii the surveyors would naturally 
follow the information turni9bed by the 
village officers and ryoti of that village as 
regards new Lankas In the river—(oiie 
statement of plaintiff's witness No. 5 in 
oross.examination, page 304)—tbe more 60 
as tbat information tallied with aobual 
oooupation. Tba evidence moreover shows 
beyond doubt tbat at tbe time Village 
Offioers of Sauapalli were conspiring with 
tbe Zomindan officials ; Vide Exhibits 14 
and 16 ; and If defendant’s witness 6 is to 
be believed, it was banap&lli ryoia who were 
tbe first lessees under Nagayya. It was not 
till 1896 that Information was first given 
to higber offioers tending to show tbat toe 
new Lanka was Government property (vide 
Exhibit 18 ). 


The estate re-survey plan of 1904 (Exhi- 
ktn ® M turally toilows possession ; and 
•Mil more ao tba river oonservanoy plan of 
U»e same dale (Exhibit 8 ). 


Tbe argument tbat tbe Advooato-Genaral 
has endeavoured to buUd on a comparison 
of nombers in Exhibits B and F series is 
also materially weakened by the fast tbat 
there ib ground for auspsotiDg that about 
this time an organised attempt was made 
ny Eotipalii people and Nagayya, with tbe 
eonnivanoo ol Sanapailt Village Offioere, to 
eaeure tne new Lanka for tbe Zamindari. 


•Qnneollon with tbe attempt to she 
tnat tbe xeloimation took plaoe over tbe si 
ol^a anhma*«a<L " Padua Lanka '* Uh. 

M*0 tbat the MW ol tba Fedda Lanka 


Fasli 1262, as appears from B series, was 
38 puttis or 304 cores. This approximate¬ 
ly is the area (305*45) claimed for the 
estate in Exbibit 57 (a), Exhibits E and E 
(31 show the area of tba whole Palagula 
Tippa blook in 1901 as 632 069 aores, be¬ 
sides an additional 30 acres tor No. 89 A. 
Tnis area is large enough to inolude tbe 
original Pedda Lanka, and the sait area 
also. 


I do not propose to discuss the oral evi¬ 
dence, whion has been dealt with by tbe 
Subordinate Judge and Is obviously of little 
real value on a question of this kind. Nor 
is it necessary to disouss minor points, 
which are also disposed of ia the judgment 
of the lower Oourt. In my opinion tbe 
decision of tba learaed Subordinate Jadge 
on Issues Nos. 2 end 4 is oorreat. 


The Advooate-General’s next oonkention 
Is Ibis. Aooepling it as proved tbat tba 
suit Lanka is a reiormalion over tbe site of 
a submerged Government Lanka, Govern¬ 
ment nevertheless oannot olaun tbe benefit 
of tbe reformation theory, (a) beoauso 
Government abandoned tbe former Lanka 
at tbe time of its dlsappearanoe, lb) baaause 
tbe reformation theory oan only be applied 
against, and not In favour of, tba Slate. 


Ibe first ground has been to my mind 
adequately treated by the Subordinate 
Judge In paragraph 41 of his judgment. I 
do not think there is anything In eyidenee 
wbiob tends to show an intention on the 
part of Government to abandon its title to 
tbe submerged lands. Some of tbs latter, 
(outside tbe present suit) in tbe ease of 
wbiob tbero was evory • prospeol of an early 
reformation, were aotnally retained ia the 
holdings of tbe paitodare, who nont lnuefl 
to pay assessment even alter sabmerilop so 
as not to lose their title ; Vida Exhibit Y. 
There would be nothing remarkable lathe 
exolusioa from the village aeeouats prepa¬ 
red for tho purpose of revenue of other 
lands, tbe reappearanee of whioh there 
was no reason to antioipate, and on whiah 
the ryota naturally did not oboose to 
go on paying assessment. As a fact how¬ 
ever, some at any rate of tbe submerged 
lands oontlnued to be shown in the Adan- 

inn , 83 ,!?• as 1304 IW* Exhibit 
iuuj without particulars end with the 

Simple note " washed away by flood." 

blress has been laid on the failure to in- 

olude the lands subsequently reformed in 

Btttta&wt BMiMer. Exhibit itttJS 
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•s has bean shown the higher offioers ot 
Government were {or soma years in the 
dark as to the faoks of the reformation; and 
although the re-sebblamenl was inbroduaed 
in Posit 1309, the information on which it 
was based had bean amassed some time 
before. Ab the Advooate-Ganeral admitted, 
the oonduot o( Government after reforma¬ 
tion is of only secondary importance, as 
throwing light on their intention at the 
time of submersion: and it has been suffi¬ 
ciently shown that the title of Government 
was asserted as soon as the true faots oamo 
to the knowledge of the higher officials. A 
reference, for instance, to Exhibits 29—31 
shows that the Oolleotor addressed the 
Survey Department early in 1901 with a 
View to have the disputed Laoka inoluded 
in the village map of Sauapalli Lanka ; but 
this oould not then be done, as the map 
bad already been published. 

The judgment of bbe Privy Counoil in 
Lopes’s case {Lopes v. Muddun Mohun 
Thakoor) (1) simply indicates the possibi¬ 
lity of abandonment of his rights by an 
owner of submerged laods: but snob 
abandonment must surely in all oases be 
unmistakably established, and in this con¬ 
nection the learned Subordinate Judge has 
rightly relied on the remarks of Mookerj', 
J. In Anania Hari Basalt v. Secretary of 
State for India in Oouncil (2). I oonstder 
that no abandonment has been proved. 

No authority has been quoted in support 
of the second proposition; and the judgment 
of the learned Judges of the Calcutta High 
Court in the last mentioned oase is dearly 
against it. The title of Government to 
the bed of a river is of a .particular 
oharaoler,' liable to be defeated by the 
operation of aooretiou for the benefit of a 
riparian owner. But where Government is 
itself a riparian owner, there is no reason 
why the process of aooretlon should not 
eonfer on It the same oompleta title to the 
land formed as it would in the oase of any 
other riparian owner. Indeed I do not 
understand this to be denied. Why then 
should it be held that this oomplete and 
indefeasible title disappears with tbo sub¬ 
sidence of the lands in the oase ot Govern¬ 
ment only or that, as was alternatively 
put, there was a merger of title, as it the 
larger title could merge in the lesser ? 

=14 W. B- 11=1 


On neither of the grounds suggested, 
on I bold that tho title of Government to 
any land reformed over the site of the old 
Sanapaili Lanka has been aCfeoted. 

It io, therefore, unneoessary to follow 
the Sub-Judge in hl9 disousslon of the 
prooess of aooretion of the suit Lanka. The 
learned Advocate General has referred to 
certain remarks of mine In a recent oase, 
Secretary of State for India v. Baja of 
Vtsayanagaram 13), in whloh I, with great 
diffideooe, suggested that the rapidly 
obanging oharaoter of the formation in 
Indian rivers might to some extent affeot 
the application of the reformation theory— 
or rather, as I intended to convey, that the 
question ot how it was afleoled might 
deserve consideration. These remarks 
were entirely of an obiter nature ; and had 
□o praotioal application to a ease like the 
present. In the oase then under considera¬ 
tion Lankas had been formed at the rate 
of something like 600 aores in a year. 
There is nothing to indicate the rateot 
formation of the old Sauapalli Lanka; but 
there is no reason to suppose that it was 
formed with any oomparablo rapidity and 
it oertainly took from 25 to 30 years to 
disappear. There is no reason why the 
reformation theory, so olearly recognised 
by their Lordships of the Privy Counoil in 
Lopes's oase (1) as in many later eases, 
should not be applied here. 

I mu-1, therefore, bold that the title of 
Goverumeut to tho suit Lauka has been 
satisfactorily established; and that it is not 
the property of tho plaintiff. 

It only remains to deolde oerkain objec¬ 
tions to the legality of the levy of penal 
assessment in the present oase, with refe¬ 
rence to the provisions of Aol ill of 1905. 
The assessment levied is at penal rates ior 

10 Fastis (1310—1319) and amounts to a 
llttla less than Bs. 75,000. 

The authority for the levy is S. 3 (»») 
of tho Aot (read with S. 5 as regards 
penalby). Appellant’s first contention is that 
S. 3 is loappiioaoie to anyone who was in 
oooupation oelore »ne Act oame into torofl. 

11 is based on tue use ot i&e words " snail 
unautnortstdly occupy " in section, 
whiob, i« is uigud, should be taken to 
relate to occupation oummeDoing alter tbe 
Aot. I can see no ground loi suon a narrow 
intuiprulation, wmob, I think, oould not 

(9, 40 M* 1 * 1. 0- 
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possibly have represented the intention of 
the framers of the Aeb. It is no straining 
of lha meaning of Ihe words "occupy" »o 
read Ihe phrase "shall oooupy" as ino’ud- 
ing "shall continue lo oooupy." Oooupa- 
lion of properly > s a I®*® applied no ' °uly 
to Ihe initial aol of taking possession but 
lo snbseqnenl relanllon (Vide lha Century 
Dictionary): and I oannot think of a belter 
exemplification of the lather meaning than 
Ihe well known soriptnral passage "ooaapy 
hill I aome." I have no hesitation what* 
ever in rejeoMng this contention of appel- 
lants. 

The second objection is more weighty. 
It is argned that the Aol mnst not be given 
retrospective effect, as would be done if the 
lew of assessment for the faslis prior lo 
1905 were permitted. 

Hake ih, Ihe general law on the point 
oannot be more suoeiootly expressed than 
in 27 Halsbury, S. 805 

"A Statute is prims faeie prospective 
and does not Interfere wiih existing rights 
unless it oonlains olear words lo that effeot 
or unless, having regard lo its objeab, it 

necessarily does so.A Statute is not to 

be oonslroed lo have a greater relrosoeo- 
live operation than its language renders 
necessary." II is needless to recapitulate 
Ihe numerous decided oases quoted in Ibal 
volume, as authority for this exposition of 
Ihe law. 


It cannot be contended that Ihe objeot 
of Aol III of 1905 neoessarily implies lha 
power to levy assessment for /cults prior lo 
Its enactment: but it Is contended bv the 
Government Pleader that this power is 
olearly implied in the words "for Ihe whole 
period of bis occupation." 


After giving the matter the bast ao 
sideretion in my power, I am only oonoim 
that this contention is oorreot. “The wbc 
period of occupation" olearly slreloh 
from the moment when the ooeupatic 
commenced ho the moment when It ends 
and any praotioal diffieulby Involved In eith 
moment ooaurring in the middle of a fat 
is provided for in the explanation to 11 
section. The faot that the Act oame in 

force in * he interval does not affeot tl 
period. 

' * Wnk the words are so free fro 
gbipyty. m .they “olearly compel fel 
Uoorl to,glya. |he construction contend! 

JW.ntmn#.Pleader [to quo 
m ^Wdyof Vaughan Williams, L. J„ I 


Smftkies v. National Auooiation of Ope¬ 
rative Plasterers (4)] and In that view it 
seems unneoassary to discuss the cases 
quoted on cither side as Instanoes of inter¬ 
pretation of other enaotmenbs. 

Thirdly, it is contended that the Aat 
only authorises the levy of penal assess¬ 
ment for the fasli in which it is imposed. 
The only limitation Imposed by the Aot is 
on Ihe levy of oenal assessment on assess¬ 
ed lands [S. 6 (1)]. In this case the land Is 
treated as unassessed and penalty levied 
under S. 5 (2). 


This, however, brings us to the last ob¬ 
jection. It Is argued that the lands of the 
old Sanapalli Lanka prior to submersion 
were held on ryotsoar* tenure : that in the 
abseuoe of relinquishment by the ryots, 
the latter retained the 9ame interest In the 
lands after reformation: and that this faot 
takes the aase out of the scope of the Aot 
altogether (Fide S. 2). 


There Is no doubt that thi9 contention 
was not raised either in the notice of suit 
or in the plaint: and the Subordinate Judge 
was folly justified in his remark (para¬ 
graph 65 of his judgment) that It was not 
raised so fairly as bo attraob the attention 
of the defendant before the trial of the 
oase oommenoad. He has, however, al¬ 
lowed the point to be argued and has in 
paragraph 66 of his judgment deolded it 
against the plaintiff. The Advooate- 
General.argues that it Is necessary for de¬ 
fendant to establish, in order to justify the 
legality of the assessment, that the land on 
whloh it Is oharged is the property of Go¬ 
vernment; and that, If a fact appears in 
evidenoa whioh is incompatible with its be¬ 
ing so, he is entitled to take advantage of 
it. The faot referred to is the statement hi 
Exhibit 89, proved by defenoe witness No. 6 
that the submerged lands were “deducted 
from the ayakat without the consent, that 
is to say, the relinquishment of the ryott." 
Defendant has no doubt been materially 
prejudioea by plaintiff’s failure to take the 
point earlier. He wa9 not prepared at the 
trial with evidence of relinquishment; and 
the fact of relinquishment is one whioh it 
bacomermore dlffionlt to prove as each year 
passes, raoords are destroyed, and evidence 
is more difficult to procure. If the lower 
Court bad aoflnllely deollned to consider 
the point, I should have felt oousiderable 
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hesitation In saying it wag wrong. But as 
matters stand and as there |g nndenlably 
something to he c a id f or the Adyooate- 
Generel's position in the matter, I am in- 
elined to think it Is better to deoide the 
point, while aooedlng *o the request of 
defendant for an opportunity of adducing 
fresh evidence on the question of relin¬ 
quishment. 

I would, therefore, oall for a findiog from 
the lower Court on the following issue :— 

Did the interests 0 f the rvofs boldine the 
lands of the old Sanapalli Lanka, on whioh 
the suit Lanka Is reformed, oea^e and deter¬ 
mine prior to the reformation ?' 

Respondent should be at l'berly to adduoe 
fresh evidenoe, appellant being entitled to 
cross-examine any witnesses oalted by res¬ 
pondent. 

Finding will be returned within one 
month after the end of the vaoatlon. 
Seven days are allowed for filing objections. 

Seshagiri Aiyar, J — <F*bruarv 91, 
1918 )—Tbe suit relates to a block of land 
known as tbe Pulugula Tlppa Lanka In 
the bed of the Godavari river abont 550 
acres in extent. The defendant, the Secre¬ 
tary of State for India, directed tbe levy 
of penal assessment against the plaintiff, 
the Maharaia of Vl*ler»garam, In re=peet 
of the suit land In March 1911. This suit 
Is for a declaration of the plaintiff’s right 
to the land and for an Injunction restrain¬ 
ing tbe defendant from oolleotlng oenal 
assessment fr^m him. The Subordinate 
Jndge, in a judgment covering nearly one 
hundred pages, decided against the plaintiff. 
The points for deoision are these :— 

(1) Whether the land* In dl'eate were reformed 
in *itu on nroperty belonging to the Government 
known as the Sanapalli T.anka. 

(<p Whether even If the site of the property 
origtnallv belonged to tbe Government tbe defen¬ 
dant abandoned big rights thereto at tbe time 
when it began to be washed away bv tbe floods. 

(*) Whether tbe rv'its of the Government are 
not the owners of the suit pronertv and con¬ 
sequently the Government is not entitled to 
levy penal assessment: and 

(41 Whether the lew of assessment for the 
whole or any portion of the period of 10 years is 
valid. 

[After di*oU9sing evidenoe, His Lordship 
proceeded:—] 

Therefore, I agree with the aoDolusion 
of the Subordinate Judge that tbe plot lu 
dispute is on the site where tbe old Saca- 
palli Lanka existed. The Subordinate 
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Judge who heard the oral evldenoe hag 
disbelieved tbe plaintiff’s witnesses and b»s 
relied a praat deal upon the evldenoe of 
defendant’s witness No 4, tbe District Sur¬ 
veyor. After listening to the oritieism of the 
learned Advooate-General. I see no reason 
for differing from the Court below on this 
question of the appreciation of oral evi¬ 
dence. Tbe faota and figures given by 
defendant's witness No 4 show that he is 
sneaking tba truth. No reason has beau 
shown why bis evidenoe should not bo 
acted noon. Mv finding on the seoond 
iccqe that the disputed portion was form¬ 
ed in the bed of the river on the site of 
the old Lanka known as the Sanapalli 
Lanka belonging to the defendant. I 
shall deal with the qnestlon of law whioh 
arises on this finding of the faot later on. 

I shall next take up the question of 
abandonment. There are two aspects of 
it—one depending upon faotc, the other 
nnnn law. Uoon the facts the contention 
for the apoellant Is that the Government 
hi9 shown an unmistakable intention to 
give un th»ir rights to the reformed land 
when a portion of the Lanka was washed 
aw»v. [Here, His Lordship discussed 
evidenoe and prooeeded:] 

Mv finding on this question Is that as a 
matter of faot the defendant never ab¬ 
andoned his rights to the property by 
reason of its having been washed away. 

The next argument on this subject was 
that even if the defendant bad no Intention 
of abandonin'*, the law wonld presume 
that he abandoned his rights. Tbe learn¬ 
ed Advocate-General's contention, as I 
understood him. may be stated thus. The 
Godavari Is a tidal and navigable river and 
consequently It is the property of the 
Government. The Government is the 
owner of Its bed. Therefore, ordinarily 
any formation in the river bed wonld 
belong to tbe Government, unless there 
has been a grant of tbe property or there 
has been an aooretion to tbe property of a 
riparian land owner. This rlebt of superior 
domain possessed by the Government is 
an all-embracing right; and tbe right 
possessed bv tbe riparian land owners must 
be taken to be an Invasion of suoh a right. 
Consequently where a former site whioh 
belonged to the Government Is washed 
away, tbe Government must be deemad 
not to have reserved any right to that pro¬ 
perty by the prlnoiple of reformation, but 
to have relied upon their larger right of 



j. o. h. fowler c. 8BOT. op bjatB (Seshagiri Alyar, J.) Madras 369 


1921 % 

olaimlng any property that may be formed 
within the bed of tbe river. In faot the 
oontentlon was that this inferior right of 
elalmlng reformed land must be taken to 
have been merged in the superior right of 
domain, whioh as owner of the bed of the 
Godavari the Government is entitled to. 
Mookerjee, J., in a very elaborate judgment 
in Ananda Hari Basalt v. Secretary of 
Stats for India (2) has held that this 
principle of merger is not sound. The 
learned Judge there points out that the 
theory that Government is a trustee to the 
publio when land Is formed on tbe bed of 
a river and that the trust is abandoned the 
moment the land disappears, is not support¬ 
able on principle. I respectfully agree with 
that oonolusion. In a sense, no doubt, all 
properties aoquired by tbe Government are 
aoquired by it as representing the people. 
Bub the Government has a dual oapaoity. 
It has got to proieot its rights against a 
portion ol the publio whlob olaims the pro¬ 
perty adversely to the general publio repre¬ 
sented by the Grown. In this oapaoity the 
Government is entitled to all rights wbloh 
private owners can exercise. In my opinion 
the proper way of looking at tbe funotlons 
of tbe Government is to regard ib as 
possessing the superior right of domain in 
respeot of properties formed on bbe bed of 
a river and also as being entitled, when 
tbe rights ol a portion oi the publio oome 
into oonfliot with bbe general sovereign 
rights, to olaim the privileges whioh would 
belong to a private owner in asserting bhoso 
S? h,s< Neither Lopez v - Muddun Mohun 
Thakoor (l) nor Srinath Boy v. Dinabandhu 
Ben ( 6 ) is in oonfliot with this proposition. 
I, therefore, hold that there is no reason 
for holding that there Is a presumption of 
abandonment against the Government 
when a portion of Us property in the bed 
(of the river is washed away by flood. 

On the question whether the property, 
« formed on an old site, would belong 
to the owner of that old site, I see no 

2 J° n , *3 “ok ^Plying the principles 
anunmated by English lawyers In this 
oountry. It 1 S true that the conditions In 
J ™.” 8 somewhat different. The rivers 
°° nn toy have heavy floods ana 
? way lar £ 0 P ifloas of settled 
f ng . lhe flood S6aS0D - I agree with 

Seoretarv of 8tato 
- Tt B °' a * of VtsavanayaramL ( 3 ) 

4 V. o“ ) : “ ’ a 0. m=a 1, L 

»» M-47 


on this question. Srinivasa Aiyangar, J., 
has disonssed this question at some length 
and I am satisfied, for tbe reasons given by 
him, bbat the prinoiple of reformations is as 
applicable to tidal and navigable rivers in 
India as to formations io sea or in the beds 
cf slower rivers in England. In a very re- 
oent oase. Basanta Kumar Boy v. Secretary 
of State ( 6 ), bbe Judioial Committee ol tbe 
Privy Oonnoil applied, with regard to the 
formation of lands in the bed of the 
Ganges, the English Law as to aooretlon. 
I do not see why the prinoiple of reforma¬ 
tion should also not be applied under simi¬ 
lar oiroomstanoes. 

As regards the third question there was 
some discussion at the Bar as to what 
aotually happened before the subordinate 
Judge. I unreservedly accept tbe state¬ 
ment of tbe learned Advooate General that 
he argued the question that the land be¬ 
ing the property of the ryots, the Govern¬ 
ment was nob oompetent to levy penal 
assessment, and that the plaintiff had 
aoquired a right by prescription to the suit 
property. Upon the question of adverse 
possession it is said that there Is Issue No. 
9, but on looking into bhe pleadings with 
oare, I do nob think the oonbention, that 
the plaintiff acquired a prescriptive title 
against the ryots, was Intended to be in¬ 
cluded in that issue. The Subordinate 
Judge has not dealfa with ib in that light. 
Moroover, tb/point that the plaintiff has 
beoome the owner of the property as 
ryot war* holder, by having prescribed for 
that right against the Government ryots of 
Saoapalli, has not been taken in the 
grounds of appeal, apparently by inadver¬ 
tence. It i 9 true that the materials, 
whioh are neoessary for deoiding whether 
if the property belonged to the ryots the 
Government aan levy penal assessment, 
would also be sufficient to dispose of this 
question of adverse possession. If I bad to 
deolde the question entirely on considera¬ 
tions of justioe and on the prinoiple of 
avoiding multiplicity 0 ! suits. I would have 
allowed this question of adverse possession 
to be argued beoausa no fresh faots would 
be necessary. But having regatd to the 
repeated pronouncements of the Judioial 
Committee that where a point is not 
spaoifioally pleaded and Considered by the 
Oourt 9 below the Appellate Court should 
nob for the firs t time discuss it, I agrie 

lwVaY' 44 agL 8M=4 ° i-o- w- 
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with my learned colleague <tbali we should 
not allow the learned Advooaka-General bo 
argue Ihe question of adverse possession. 

As regards ihe question whether Ihe pro¬ 
perly belonged or belongs to the ryots and 
oonseqnenlly It is not open lo Ihe Govern¬ 
ment So levy penal assessment, Ihe posi¬ 
tion Is this. The defendant olaimed the 
property as his own. The plaintiff contes¬ 
ted this right, and he oame lo the Court 
with the oaso that the property belonged 
to him and that the defendant should nob 
levy penal assessment. In the view taken 
by the Subordinate Judge he failed bo 
prove bis right to Ih6 property. At the 
same time it oannot be doubted that he is 
entitled to show that the properly does 
not belong to the defenoant. The plain¬ 
tiff, by failing to prove the property to be 
his, will be denied relief (1) prayed for in 
paragiaph No. 12 of bis plilal. But if he 
oan establish a jus tertii, he is entitled to 
relief (2) contained in tne same paragraph. 
It is well established that in proceeding to 
levy penal assessment the onus is upon 
the Government bo show that the proper¬ 
ty belongs to it. It was pointed out in 
MadaUiapu Ramaya v. Seoretary of State 
for India (7) that the right of levying 
penal assessment caunot be exerolsed 
unless the Government is the owner of 
property. Reference may also be made 
to Ayyaparaju v. Secretary of State 18) 
and Rambhampal* Venkatasubbtah v. 
Secretary of State (9), for the proposition 
that the burden of establishing that the 
property belongs bo the Government would 
under similar oiroumstanoes lie on the 
Government. That being the position, it 
is open to the plaintiff bu point to mate¬ 
rials plaoed before the Court during the 
oourse of the trial as derogating from the 
defendant's right. Ab the same time it 
must not be denied that the defondant is 
entitled to olalm that ho should have full 
opportunities of meeting suoh a oaso. In 
the oourse of the trial this opportunity 
was olaimed, but in the view taken by the 
Subordinate Judge he considered it un¬ 
necessary to give further opportunities to 
him. As regards this, in my opinion, he 
is wrong. I do not agree with the learned 
Government Pleader in bis extreme oonbon- 
tion that as this right of objecting to the 
penal assessment was not specifically stated 


(7) 11901; it Mad 396. 

(6) (191*) 37 Mad. 298=26 I. 0. 891. 

(9) (1912) M. W. N. 881=16 I. 0. 589. 


in the notioe of suit, whioh is Exhibit 63, 
given by the plaintiff, it is not open to him 
to argue the point. All that seolion 80 of 
the Civil Procedure Code requires is that 
the Government should be notified of the 
particular oause of action whioh is the 
basis of the suit. The oauso of action 
whioh necessitated the plaintiff filing the 
suit was the levy of the penal assessment. 
Every ground on whioh it is open to the 
plaintiff to attaok that levy need not be 
stated in the notioe required by sootion 
80. In Secretary of State for India v. 
Perumal Ptllai (10) this view has been 
taken by this Courb. In Ezra v. Seera- 
tary of State (11) it was held tbab where 
fresh faots arose in Ihe oourse of the suit 
after the filing of the plaint, the Govern¬ 
ment is not entitled to further notice. I 
am in entire agreement with the proposi¬ 
tions laid down in these oases and I, there¬ 
fore, hold bhat it is open to the plaintiff to 
substantiate bis oase that the Government 
is not competent to levy penal assessment 
beoause the property did not belong to it, 
I therefore, agree with my learned colleague 
that the issue proposed by him should be 
remitted for trial. 

Now I oomo to the last question. The 
learned Advooate-Goneral divided his argu¬ 
ment into three branches— 

(1) that Aol III of 1905 should not be 
applied bo any person who has boen in 
possession before tbe Aob oame into force, 
although he continues to be in possession 
subsequent to bhe Aot as well; 

(2) that under the Aot no penal assess¬ 
ment oan be levied for more than a year ; 
and 

(3) that under any oiroumstanoes the 
levy in respeol of the period ending with 
bhe passing of Aot III of 1905 is wrong. 

As regards Ihe first point, reliance was 
plaoed upon the words in the preamble, 
" for oheoking unauthorised occupation," 
and also upon the language in seolion 
3 whioh spaaks of 11 any person who 
shall unaulhorizedly oooupy any land.” I 
do not think bhat these words are enough to 
exolude oases of a continued occupation 
whioh began before the passing of the Aot. 
In my opinion there is nothing wrong 
in construing the words " shall un- 
authorizedly oooupy" as meaning shall be 
in posse ssion unauthorisadly. The oonten- 

(10) (1901) 24 Mad. 279=11 M. L. J. 117. 

(11) (1908) 80 Oal. 86=7 0. W. N. 249. 
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lion of the learned Advooate-General will 
lead to this—that If a parson ceases to 
oconpy before the Aot came into foroe and 
again re-cooupies alter the Aot passed, he 
would ba within the misohief of the Aot, 
but 11 be is bold enough to oontlnne in 
oooupallon all the time, he is ontside its 
soope. I do not think this contention is 
well-founded. I agree that the general 
prinoiple is that no Aot should be read as 
being retrospective unless there Is oleBr 
language to indioate suoh an intention. 
But that prinoiple would nob warrant the 
oonoiusion bhat even in respeot of oooupa- 
tion subsequent to the Aot bbere must he 
a re-entry if a trespasser is to be proceed¬ 
ed against. 


assessment on trespassers who squat upon 
properbias belonging to the Government. 
S. 2 declared what suoh properties are. 
Now, these being the oiroumsbanoes whioh 
preoaded legislation, the question is whe¬ 
ther there are words in the Aot whioh 
would enable the Government to olairh 
penal assessment in respeot of an 
occupation in respeot of whioh it was 
illegal to have levied penal assessment. In 
my opinion, there must be a olear and 
distinob declaration in the Aob bo render 
legal what was pronoanoed to be illegal 
before the Act was passed. Are there suoh 
words in S 3 of the Aot and are they not 
capable of being oonstrued as affeotlng only 
obligations sinoe the Aot oame into foroe ? 


Nor do I agree with the learned Advo¬ 
cate-General in regard to this second conten¬ 
tion. The words in olause (1) of S. 3 enable 
the Government to levy full assessment 
for the whole period of oooupation. It is 
true that the penal assessment is tu be 
recovered as land revenue. But the faot 
that the term " arrears of land revenue " 
would apply only bo oases of (assessment 
falling due within the fasti, is not a reason 
(or Importing into the oonslruohion of Aot 
III of 1905 the same idea. The lauguage 
of S. 7, that the assessment and penalty 
shall ba deemed to be land revenue, must 
be read along with S. 3, olause (2), whioh 
empowers the Government to levy the 
assessment for the whole period of oooupa- 
tion subsequent to the Aot. After all, 
although there oan be no distraint within 
the fasli even in respeot of land revenue, it 
oannot be arguad that it oannot be recover¬ 
ed for more than one/oal*. I, therefore, 
overrule the seoond contention as well. 


.As regards the third oontentiou, I tbi: 
the learned Advooate-General is rigl 
Before dealing with this question, it 
naoassary to refer to the anteoedent sti 
« the law when Aot III of 1906 was pas 
ed. I lake the principle of the F< 
Benoh ruling in Madaihapu Bam ay a 
Sserrtary of State for India (7) to be th 
we theory of penal assessment prooae 

JJJ™ A* sI ? Ihal lha property belon 
to the defaulter and that the penalty 

imposed for some transgression on his pa 
In respeot of his holding and that oons 

* bere 0in ba 00 penal assessmei 

iK*? ,SI T 8r ’ whatever may be h 
labilities In a Criminal Octal or in a su 

tor ejectment. By Aot III of 1906. tl 

Gfornmeht took power to levy pdn. 


If the latter oonstruotion is permissible, 
there oan be no doubt that Courts are 
bound to interpret the law as speaking 
only for the future and not for the past. It 
was argued by the learned Government 
Pleader that the provision in S. 3, olause 
(1), for levying an assessment for the 
whole period is tantamount bo a declara¬ 
tion that the Aot is retrospeollve. There 
are some relrospeotive provisions In this 
Aot. For example, S. 2 is one, S. 16 is 
another. It Is a well-known oanon of con¬ 
struction that no Aot shall be read as ret 4 


lu&puucivB uxcepu in so raras « is absolute¬ 
ly olear upon the language of the Aot. I 
need only refer to Smithies v. National 
Association of Operative Plasterers (4), 
Bourke v. Nutt v 12), Lauri v. Benad (13), 
Beg. v. Griffiths (14). In Maxwell's book 
on the Interpretation of Statutes, page 
360, all bhe authorities are oolleflted, and 
the prinoiple has been oleatly explained, 
The learned Government Pleader referred 
us 1° Volume 27 of Halsbury's Laws 
of England, page 169. The prinoiple there¬ 
in enunoiated, that "A Statute does not 
interfere with existing rights,...unless hav¬ 
ing regard to its objeot It necessarily does 
so," oannot apply to the present oase. I 
satisfied upon the oonstruotion of 
a. a that the language nepessarlly oompels 
ns to hold that the Aot is retrospeollve. 
A oonstruotion consistent with the theory 
that the Aot must be taken to be pros- 
peotive oan ba applied to the language of 

U8W)1Q. B. 796=68 h. J. Q.v fi. 497= 
T 8 U89 619—1 Manaon '178=49 W. B. 88B=?70 L. 
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S. 3 (1). The whole period of oooupation 
referred to in that olause must be taken to 
be the period of oooupation subsequent bo 
the passing of the Aot. If that oonsbruolion 
is adopted, the Aot oan be regarded as pros- 
peotive and at the same time as giving the 
Government a right to levy a consolidated 
assessment in respeot of oooupation for 
more than a year after the ooming into 
operation of the Aot. I may also refer to 
the observations of Buokley, L. J., in West 
▼. Gwynne (15), wherein he points out bhat 
an Aot must pnma Jade be taken to speak 
from the date of its passing; " legislation is 
for the future and not for the past." That 
is a rule of law wbioh oannot be seriously 
disputed. Moreover, the oonstruotion con¬ 
tended for by the learned Government 
Pleader would go against the seoond por¬ 
tion of S. 15. By that seotion, if a suit 
was pending in a Civil Court and a deoree 
was eventually given against the Govern¬ 
ment by declaring the levy of assessment, 
illegal and ordering their refund, the Aot 
will not disturb that deoision. If it be 
held that under S. 3 (1) it was open to the 
Government to levy penal assessment even 
with regard to previous oooupation, though 
there may be a suit pending, and a deoree 
may be passed by virtue of that provision, 
that deoree would be rendered nugatory. 
On the whole, after considering the matter 
fully, I have aome to the conclusion that 
the Government is not entitled to levy 
penal assessment in respeot of the oooupa- 
lion by the plaintiff prior to April 1905, 
when Aot III of 1905 oame into foroe. I 
would, therefore, modify the deoree of the 
Subordinate Judge to this extent. The 
question of oosts will be dealt with after 
the return of the finding. 

By the Court.—The papers will be laid 
before the learned Chief Justioe for orders 
under S. 98 of the Code of Civil Pro¬ 
cedure regarding the following question, 
which we propose to refer to the opinion 
of a third Judge, namely 

'Whether it is competent to the Govern¬ 
ment under Act III of 1905 to impose 
penal assessment in respeot of the period 
of oooupation before the Aot came into 
foroe?” 

Opinion of Third Jodqe. 

Abdur Rahim, Offg. C.J.-The ques¬ 
tion I have got to deolde on this reference 


(IB) (1911) 2 Oh 1=80 L. J. Cb. 678—27 T. h. 
B. 444=101 L. T. 769=65 B. J. 619. 


under S. 98, Civil Procedure Code, is 
"whebher it is oompetent to the Govern¬ 
ment under Aot III of 1905 to impose 
penal assessment in respeot of the period 
of oooupation before the Aot oame into 
force.” The preamble of Ibe Aot says that 
"whereas it has been the praotloe to oheok 
the unauthorised oooupation of lands 
whioh are the property of Government by 
the imposition of penal or prohibitory 
assessment or oharge, and whereas doubts 
have arisen as to how far suoh praotloe is 
authorised by law and it is expedient to 
make statutory provision for oheoking suob 
oooupation, it ie hereby enacted as fol¬ 
lows.” S. 3 says: "Any person who shall 
unauthorisedly oooupy any land whioh is 
the property of Government shall be liable 
to pay by way of assessment— 

(i).the full assessment of suoh 

number for the whole period of his oooupa- 
lion.” 

It is no longer in dispute that that Seo¬ 
tion applies to oooupation whioh oommen- 
oed before bhe Aot oame into force and 
continued after the Aot oame into foroe. 
The point for deoision is whether penal as¬ 
sessment, whioh is provided for by S. 5, 
oan in suoh oases be levied with respeot to 
the period anterior to the passing of the 
Aot. 

Before the passing of the Aot it bad been 
ruled by this Court in Deoembor 1903 that 
what is oalled penal or prohibitory assess¬ 
ment was illegal. The Government had 
not the power to impose suoh an assess¬ 
ment. Immediately afterwards the Legis¬ 
lature took up the mabter and passed this 
Aot, wbioh oame Into operation in June 
1906. The Aot does not profess to alter 
the law wholesale with respeot to what 
happened before. The learned Govern¬ 
ment Pleader oonoeded very rightly that, 
so far as oooupation wbioh terminated be¬ 
fore the Aot oame into foroe was concer¬ 
ned, the Statute does not enable the 
Government to impose any penal assess¬ 
ment with respeot to suoh oooupation. 
But be says thab onoe unauthorised ooou¬ 
pation is continued, then the person in 
oooupation in liable to penal assessment, 
not only for the period after the Aot came 
into foroe, but also for the prior period of 
oooupation. His contention is that the 
words " the whole period of his oooupa¬ 
tion " in S. 3 (1) dearly and necessarily 
mean this. I do not, in the first plaoe, 
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\hink that the asa of khe word " whole " 
oan be said ko make any difference, Appa* 
rently ik is used only by way of emphasis, 
and Mr. Bamesam did nok oonbend obher- 
wise. His oonkenkion is " khe whole period 
of his ooonpakion" means kba period oount- 
Jug from khe poink of kime when khe ooou¬ 
pation commenced until its kerminakion. 
No doobb, if S. 3 stood by itself and if one 
were simply ko prooeed upon its language 
apart from the resk of the Aok, there might 
be some plausibility in the reasoning of the 
learned Government Pleader. Bat I do 
not see that any violence would be done ko 
the language if one were to construe the 
phrase " the whole period of his oooupa- 
tion ” to mean the period of his oooupation 
commencing from the date when the Aok 
oame into foroe. 


Both khe learned Judges (Ayling, J., and 
Sesbagiri Aiyar, J.) held thab khe words 
“ who shall unauthorlsedly oooupy any 
land ” really meant ‘ who shall unaukhori> 
sedly oontinue to oooupy any land or who 
shall unauthorlsedly be in oooupation of 
any land ’ since the oommenoamant of the 
Aok. It kbak Is whak Is implied, and khak is 
khe oonskruokion supporkod on behalf of khe 
Government, then I find very little diffi- 
oulky in holding that khe words " khe 
whole period of his oaonpabion ” might well 
have been intended to be oonfined bo 
oooupation after the passing of the Aot. At 
any rate suoh a construction would nob, In 
my opinion, be at all foraed or violent. 


I think that this oonskruotlon Is als 
considerably supported by the other prov 
sions of the Aok. For Instance, S. 1 
provides that the Aok shall nob make lb 
Oolleotor liable tor the amount of pens 
or prohibitory assessment whioh he ba 
already realised from any person befor 
khe Aok was passed, and khak khe money s 
recovered shall be deemed to have beei 
lawfully kaken. At the same kime it goe 
on lossy that this ^ould nok affeob an 
aeoree of Court already passed wibh refer 
woe,ko any amount so recovered by kh 
Oolleotor or any sulks Instituted to ohal 

2*“ «>e Oolleotor whiol 

FW J* PBttflmg ab the time the Aot oam 
uJto foroe. If the objeot of the Legislator 

»*w on the subjeot retros 
P® 01 "' a ! y « toe « provision made In S. li 

y would hardly have been neoessary so far a 
agMUes the assessments levied and \\ 
a?o«a inby the parties oonoerned befor 
|00.passing.of,the Aot, It has fnrihur a 


be noticed that with respeah to a suit 
oballeugiug any aotion of the Collector 
before the Aob whioh is already pending, 
the Legislature says that that suit shall not 
be affeoled; that is to say, the decree in 
suoh suit, If it goes against the Government, 
would be valid. But, then, if the nonsirue- 
tion of S. 3 sought on behalf of the 
Government were oorreob, the result would 
ba that although the Legislature declared 
suoh a decree to be valid aui blndiug, it 
would be authorising the Government at 
the same time to got rid of the deorea 
indireotly, by imposing assessment not 
only for the period afbar the Aot but also 
for the period prior bo the Act and oovered 
by the deoree, if the trespass aonbinued, 
say even for a fasli, after the Aot oame 
into operation I do nob think bhe Courts 
would be justified in imputing suoh an 
intention bo the Legislature. 


By S. 13 the Legislature deolarad that 
“ Nothing in this Aob oonbainai shall be 
construed as exempting any person unautho¬ 
rised^ oooupylng land from liability to ba 
prooeeded against under any law for tbs 
time being in foroe." That also suggests 
that in respeot of past oooupation, that is 
to say, oooupation before the Aot aama into 
foroe, tha Legislature did nob want to alter 
bhe law as deolarad in Madathap u Ramaya 
v. Secretary of State for India (7) and 
Pamulapati Ankinudu v. Seoretary of 
Stale (i6), but intended to leave the Gov¬ 
ernment with the ordinary remedy in tha 
Courts. My reading of Ss. 3, 6, 13 and 16 
is also in aooordanoa with the olear inten. 
tioa of the Legislature as expressed in tha 
preamble, that it is an Aok passed bo oheok 
unauthorised oooupation, whioh undoubted¬ 
ly has referenoe to future aots. If the con¬ 
struction contended for by the learned 
Government Pleader were right, then it 
would amount to this, that the Legislature 
by use of expressions whioh oerbainly are 
not definite and olear and do not oompel 
the interpretation sought to be plaoed upon 
it by the Government, intended to legalise 
penal assessments with respeot to a period 
oi time when aooording to the existing law 
suoh assessments were illegal. It may ba 
observed that the penalty as laid down In 

in ° 17 h 20 JI. m03 lh ® ^sassmenk and, 
b my opinion khe rules of construction 

h ,* Va p J ra J‘* lIad ln Courts do not 
permit of an interpretation whioh would 
l egalise suoh penalt ies retrospeoilvelv. a. 
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with respeot to a period before the Aot oame 
into operation, when the language of the 
enaotment in this oonneotion is neither 
express nor dear. 

It is true, as pointed out by Mr. Ramesam 
on behalf of the Government, that the Aob 
does not authorise penal sssessment, for a 
period anterior to the Aot unless that ooou- 
pation oontlnued after the Aot oame into 
foroo. That is true, but even where the 
oooupabion has oonbinued afbor the Aot, the 
levy of penal assessment in suoh oases for 
tho poriod prior to the Aot would be to that 
extent altering the law as it existed at 
the time, and suoh alteration oannot be 
presumed to be made but would have to be 
expressed in dear words, if that was what 
was Intended. 

It is not neoessary to disouss the rulings 
that have been oited before me. Several of 
them, suoh as Bourk$ v. Nutt (12) and Reid 
v. Reid (17), wore oases of statutes whioh 
would affeot vested rights if robrospeotive 
operation were given to them. I do not 
think that the aotion of the Govern¬ 
ment in this osse, purporting to be 
taken under the Madras Aob III of 
1905 oan be said to affeot any vested 
right. It is really a Statute authorising 
the imposition of penalties. As suoh there 
oan be no doubt, as oonoeded on behalf of 
the Government, that it must be striotly 
oonstrued; that is to say, the aetion of the 
Government must be shown to be autho¬ 
rised by express and olear language of the 
Aob. The general prinoiple is stated in 
Maxwell's Interpretation of Statutes, page 
350 : " Every Statute, ib has been said, 
whioh bakes away or Impairs vested rights 
aoquired under existing laws, or oreafaes a 
new obligation, or imposes a new duty, or 
attaohes a new disability in respeot of 
transaotions or considerations already pasb 
must be presumed, out of respeot to the 
Legislature, to be intended not to have a 
retrospeotive operation." But the oonolu- 
sion I have arrived at, I may say, is based 
on the language of the enaotment without 
the aid of any presumpbion. I answer the 
question referred in the negative. 

Final Obdbb op Court. 

The oase oame on for final bearing after 
expression of the said opinion of Abdur 
Rahim, O. 0. J. and their Lordships modl- 

(11) (1886) 81 Oh. D. 402=34 W. R. 838=65 D. 
J. Oh. 104=84 L. T. 100. 


fied the deoree by giving plaintiff a deolara- 
bion that levy of penal assessment on the 
suit lands for any period prior to Aot 3 of 
1905 is illegal. 

Dfree modified. 
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Sada8!Va Aiyar and Napier, JJ. 

Itsakanakath Maliyakkal Muhammad 
Haji —Plaintiff-Appellant 

T. 

Themmil Kithakhe Nalakath Moidin 
Kutti —Defendant-Respondent. 

Second Appeal No. 1412 of 1919, deci¬ 
ded on 2nd August 1920, against a deoree 
of the Sub-J„ South Malabar, in Appeal 
Suit No. 277 of 1918. 

Civil P. C„ 0. 84, R. 1— Redemption euit— 
Sub-mcrtgagee not impleaded—Mortgagor tiof hav¬ 
ing notice oj tub-mortgage—Mortgagor paying off 
mortgagii it not bound by tub-mortgage. 

A mortgagor, who, in bis redemption sn>t to 
whioh the bolder of a registered sub-mortgage is 
not made a party, pays off the mortgagee, is not 
bound by the sub-mortgage although it is regis¬ 
tered, i! be has no aotual notioe of It. 

K. P. Ramakrithna Aiyar— for Appel¬ 
lant. 

1. P. Narayana Menon—ior Respond¬ 
ent. 

Sadativa Aiyar, J.— The plaintiff is 
the appellant. Tbe suit was brought in 
ejeotment, and tbe faots are somewhat 
oomplioated. To pub them shortly, tbe 
defendant, as tbe owner of the land, 
mortgaged it to one K. In 1903. Then 
K. sub-mortgaged it to tbe plaintiff 
in 1906. The defendant gob a deoree 
for redemption in a suit brought 
against K. alono and paid up the deoree 
amount and got baok the land. The plain¬ 
tiff, though his sub-mortgage was usu¬ 
fructuary, never obtained possession, and 
allowed the mortgagee (that is, the plain¬ 
tiff’s mortgagor) to retain possession. Henoe 
the defendant obtained possession from 
the mortgagee on payment of the mort¬ 
gage amount declared in the defendant s 
redemption suit as due to the mortgagee. 
The plaintiff then sued his mortgagor (Who 
might be called the 'mortgagee') for re¬ 
covery of tbe sub-mortgage money, and 
here it may be stated that be impleaded 
neither the defendant, the original mort¬ 
gagor, nor tbe person who had already 
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porobased Iha mortgagee's rights in execu¬ 
tion of a money deorae against tha mort¬ 
gagee. He obtained a decree (or sale and 
porobased the mortgagee’s rights In sooh 
an illegally framed salt, suoh rights having 
oeased to exist, owing to their having been 
sold away in Coart aaation sale in exeou- 
tion of a money deoree. So far as I ooald 
see, this present suit is based on the rights 
wbioh the plaintiff olalms to have derived 
oat of bis-purohase In exeoation in the suit 
wbioh he brought in saoh a wrong manner 
against a party who had no Interest in tha 
property. The plaint is not printed for 
oar ase, bat that, I understand, Is the basis 
of the plaintiff's olaim. The dismissal of 
that olaim by the lower Courts oan, in my 
opinion, be supported on the very short 
ground that the plaintiff obtained no title 
whatever nnder his purohase in Court auc¬ 
tion in exeoation of a deoree for sale wbioh 
he obtained against a person who had at 
the date of the salt no title whatever to 
the property sold, Ik Is, however urged 
before us that the plaintiff might be per¬ 
mitted to amend his plaint by basing hie 
right to possession on his original right as 
sub-mortgagee, that original right having 
been created on the 17th April 1905. 


The present suit was brought on the 
14th November 1917. Assuming that this 
suit for possession would not be barred if 
based on that sub-mortgage (oreatad more 
than 12 years before suit), tha other ques¬ 
tion for deolsion is whether (as sub-mort¬ 
gagee) he oan olaim os against the mort¬ 
gagor that his sub-mortgage still exists, not¬ 
withstanding that the mortgagor had paid 
up the mortgage amount to tha mortgagee 
without aotual notice of tha sub-mortgage 
(want of actual notloe being found by both 
the lower Courts). 


appellant's learned Vakil arg; 
*b*l the registration of his sub-mortgage 
sufficient notloe in law to the mortal 
defendant and that the latter’s payment 
the mortgagee of the amount as deoread 
the defendant a salt against the morta; 
for.redemption will not bind him, the su 
BWrtgagae, espeoially as the defendant c 
mi make the sub-mortgagee a party to t 

Sfw^S 38 ,? 1 ' There ar0 two orthi 
rather difficult questions 0 f law Involved 

* his ir B amenl 

r^^^Jy oowider them. Order XXXI 

foSnw=? * h Q 8 S yil p W° 0 dure Code, Is 

OedSHdl Provisions of U 

VMfli W H&fluudbivini Interest eitt 


in the mortgage seourity or in the right of 
redemption shall be joined as parties to any 
suit relating to the mortgage." It cannot 
be denied that a sub-mortgagee is a person 
"having an interest in the mortgage seou¬ 
rity.” Henoe he ought to have been made 
a party in the mortgagor’s suit for redemp¬ 
tion. But what is the effeot of his not having 
been made a party ? It aan only be that 
the proceedings in that mortgagor’s suit 
for redemption are not binding apon the 
present plaintiff. But the payment of the 
mortgage money by the mortgagor to the 
mortgagee, though suoh payment was also 
ordered by the Court in the proceedings in 
the mortgagor’s suit, must have its legal 
effect, whether those legal proceedings are 
Or are not binding upon the sab-mort¬ 
gagee. Tho lower Courts, no doubt, find 
that the defendant did not have aotual 
notioe of the sub-mortgage. But the ques- 
tiou of notioe is nob now relevant under 
Order XXXIV, rule 1, wbioh, in reprodua- 
ing S. 85 of the old Transfer of Property 
Aot, has omitted the words ' provided that 
the plaintiff has notioe of suoh interest.’ 
On the question (whloh has thus beoome a 
merely aoademioal one) whether registra¬ 
tion Is notioe, though this Court had been 
holding from Madras Hindu Union Bank v. 
Venkatarangiah ( 1 ) that registration is not 
notioe even for the purpose of making 
it obligatory on a plaintiff in a mortgage suit 
to make all persons interested as parties, the 
observations in Het Bam v. Skadi Bam (2) 
and Mahomed Ibrahim Hosiein Khan 
v. Amfcka Prasad Singh (3) (whloh are 
both deoisions of the Privy Oounoil) oons- 
train us, in my opinion, to hold that, for 
the purpose of S. 85 of the Transfer ol 
Property Aot and purposes of claims as 
to priority of oharges or titles depending 
on the existence of notioe, registaration is 
notice and a subsequent mortgagee or 
rather transferee of immoveable property 
must be deemed to have had notioe of a 

S f erea n fcTftnsfer ' whenever the 

notloe beoomes relevant In a 

litigation between the prior transferee and 

USUR" 1 lra “ sf «« 0 - But the question 
we have to oonslder is whether a mortga- 

aS[n B r h ° k « P8yS | h ‘ S mot| S a 8 08 without 

the wh mi? ° f . sab 'mortgage (though 
tha sub-mortgagee s in terest is registered), 

(1) (1889) 12 Mad. 424 --* 

JtSff 40 *“• 407=46 *■ a ,98 -« *•*• 
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is protected from any olaim advanoed aga* 
insb the propet iy on Iba strength of the sub- 
mortgage. If a mortgage debt was an 
aob ; onat'la olaim (as lb was between 1882 
and 1800 when khe definition of 1 notion. 
aMe olaim ’ in S. 3 of Aok IV of lr82 
was amended), tbe paymenk would un- 
donbkedlv proteot the morkgagor. Tbe 
quoskion is whether khe amendment of 
khe definition of aokionable olaim exoloding 
mortgage debts from kbe definition depriv¬ 
ed the mortgagor debtor of khe said promo¬ 
tion. The answer to khe question oannoi 
be said io be free from difficulty. It was 
held in Sahadev Ravji v. Shtkh Papa Miya 

(4) by Jenkins. 0. J., and Bakobelor, J. 
that kbe registration of <a sub-mortgage, 
notwithstanding that suoh registration Is 
notioe to the mortgagor for some purposes, 
oannot he treated as notioe (or tbe purpose 
of vitiating the payment made by the 
mortgagor to tho mortgagee without aotual 
notioe of the sub-mortgage. This deoision 
has been quoted with approval In Poosarla 
Chinnaswamy v. Venkata Ramakrishnayya 

(5) deoided by a Benob of this Court in 
Ootober 1916 where they state : " We 
have no- hesitation in confirming the view 
taken by the lower Oourbs on the point of 
law that a sub-mortgage is extinguished by 
kbe payment of the mortgage-debt by the 
morkgagor, if be had nob notioe or know¬ 
ledge of the sub-mortgage and aots In good 
faith.” Tho question whether registration 
of the sub-moitgfv^e is notioe for this pur¬ 
pose was, no doubt, not expressly disoussed 
n the jadgmont; but Sahadev Ravji v. 
Shekh Papa Mtya (4) Is quoted, and I 
think it should be taken that tbe observa¬ 
tion in that case that registration is not 
notioe for this particular purpose has not 
been disapproved. 

In tbe result, I would dismiss this 
second appeal with costs. 


Napier, J.— I agree. 


Appeal dismissed. 


(4) (1906) 29 Bom. 199=6 Bom. L. B. 836. 

(6) (I9i7) 4 L. W. 692 = 87 I. 0- <78=1917 
M. W, S. 111. 
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Abddr Rahim ahd OldFiBLD, JJ. 

Thayyil Mammad and others —Plain- 
tiffs-Appellants. 

v. 

Purayil Mammad and others— Defen- 
dants-Respondenbs. 

Second Appeal No. 1373 of 1918, deoid¬ 
ed on 10th August 1920, from the deoree 
of tbe Dist. J., North Malabar, in Appeal 
No. 299 of 1915. 

(a) Malabar Law—Qijt by Karnavan not 
challenged by ether junior members is not invalid. 

The karu<»vatt and the junior members all 
together might make a gilt of the entiro family 
property il they ao choose and if the karnavaa 
makes snoh a gift and the other members of the 
family affirm it the result would be the same. 
There is no provision of law whioh lays down 
that they must affirm it by some positive aot of 
theirs. [P. 977, 0. 2 & P. 878, 0.1.J 

lb) Malabar Law—Attaladakkam hsir cannot 
challenge alienation by karnavan which is not 
challenged by other members 

An attaladakkam heir suooeeds to the properties 
of a tavazhi only when.there are no members of 
ths tavazhi left and of oourse only to properties 
whioh were not disposed of by the la:-t members 
of tbe tavazhi and therefore he is not entitled to 
challenge an alienation by karnavan which is not 
challenged by tho other members in thair lifetime 

(P. 378, 0. 1 ft 2.] 

C. V. Anantakrishna Ayyar—lor Appel¬ 
lants. 

K. P. M. Menon—lor Respondents. 

Abdur Rahim, J. —In this appeal the 
question of law is as to the right of at¬ 
taladakkam heirs to dispute oartain aliena¬ 
tions made by tbe karnavan of a tavazhi 
who owned the property in dispute when 
the other surviving member of tha tavazhi 
living at the time did nob revoke It by any 
unequivocal aok of his during the life-time 
of tbe karnavan or after bis death. Thera 
is no express authority on the point, but it 
seems to me all the same that it does not 
admit of any substantial doubt. In this 
oase there were two members of tha 
tavazhi to whioh this property belonged 
and tbe karnavan for tha time being made 
gifts of some of tbe properties to his child¬ 
ren. The other member of the tavazhi*at 
the time was one Pabkoya. He did not 
during tbe life-time of the karnavan take 
any steps to question these gifts exoept as 
regards ona item of property, wbiob is nob 
in dispute and with respeok to whioh before 
his death he bad Instituted a suit and 
obtained a deoree declaring that the ali¬ 
enation of that item of the family property 
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was invalid. Bat he did nob take any 
slops bo gab bba rest of tba properly from 
the donees. 

II was contended by Mr. Anantakrishna 
Ayyar, tba appellants’ learned Vakil, that 
bba abtaladakkam heirs, that is, the tarwad 
wblob would saooaed to the property on 
the death of the last surviving member of 
tha tavazhi, were entitled to reoover the 
property from tbe alienees. Tba plaintiffs 
are oalled abtaladakkam heirs, although it 
appears that their right to suooeed to the 
property on tbe daath of its last surviving 
member Is provided for by a karar wbioh 
was ezeouted when tha tarwad beoame 
divided into several lavazhis. I don't think 
it makes any difference whether the right 
of the plaintiffs is based on the karar or on 
the general law wbioh gives to the tarwad 
the right of suooession to the property of a 
tavazhi whioh has beoome ezblnot. 

The main argument of Mr. Ananta¬ 
krishna Ayyar is that tha alienation by a 
karnavan of a Malabar tarwad or tavazhi 
without suob necessity as is reoognized by 
the law is ah initio void and the alienee is 
In the position of a trespasser. The right 
of the remaining members of the tarwad 
to the property according to this oonten- 
lion is not in any way affeoted by the 
alienation and they oan reoover the pro¬ 
perty without seeking to set aside the 
alienation. His argument Is founded on the 
decisions on the question of limitation 
whether it Is neoessary for a Junior 
member of a tarwad or of a reversioner 
under the ordinary Hindu Law to have a 
deed of alienation ezeouted by the karna- 

» Halted owner like a Hindu widow 
ttnoelled and set aside within the period of 
limitation provided by article 91. There 

SaV?®? ° f deoislonB on 

subjMt but it has been ultimately ruled by 
the Privy Oounoll in Bijoy Qopal Mukerji 
v. Krtshna Mahishi D$bi (1) that it is un- 

nfZVl 1 ?'* lh K ftl!erm ‘ ,on oanMlIfld 

ana eel aside in such oases. Their Lord- 
ehlps say that by Instituting a suit for pos- 
session a reversionary heir sufficiently 
aleota to avoid the transaction and it Is not 

,or him *° ha ™ the deed set 
? reylona to the institu- 

TO l * And wa h »va also been 
referred to several deoisions of this Court 

f language is used In r™ 

pact of alie nations by the karnavan of a 
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Malabar tarwad : Chappan v. Baru (2) and 
Sankara v. Kelu (3). But these deoisions on 
the quesblon of limitation do not really 
oonolude a point of this nature. 

The main basts of the argument is that 
if a oase falls under arbiole 144 of the Limi- 
tatfon Aot, then we must take It that the 
person in possession is a mere trespasser 
and although he may profess to olaim pos¬ 
session under a deed ezeouted by a person 
who in proper oiroumstanaes would be 
entitled to oonvey the property yet he had 
no title to the property and we must treat 
the oase as if the alienation had never been 
made. It is difficult to see how any suoh 
proposition oan be derived from the oases 
to whioh we have been referred. It would 
be a very extreme proposition of law to 
lay down that an improper alienation by a 
limited owner or by a person In the posi¬ 
tion of a karnavan of a tarwad must be treat¬ 
ed for all purposes as if it had never taken 
place. It is quite dear that there may be 
persons in adverse possession of a property 
to whom artiole 144 of the Limitation Aot 
is applicable, but who oannot be properly 
treated as mere trespassers. However that 
may be the question before us is, are persons 

like the plaintiffs in the present oase entitl¬ 
ed to question and avoid the alienations 
made by the karnavan of a Malabar tarwad? 
There can be no doubt that only the re- 
maining members of the tarwad whose 
property has b&en wrongfully alienated by 
the karnavan oan question suoh an allena- 
■ karnavan of a tarwad under the 

Malabar Law is the only person who oan 
deal with the properties of the tarwad in 
oiroumstanoes reoognized by the law, and 
»be other members have no rights in the 
property in the sense of their being entitl¬ 
ed to a share in the properly or to be able 
to ask for partition. Their rights oonslst 

in being maintained by the karnavan out 

see IhaT t°h? e w l#D 5 ily proparb y 
see that the karnavan does not injure the 

family property by dealing with it in an 

J“ pr ° par ***• I* tbe junior members did 
not choose to question the alienation made 

bha karnavan it is imposible to oonoeive 

SLlSr! prinolplQ lhair ^ght would 

descend to a person like an attaladakkam 

heir. It oannot be disputed that the 

Ih ? members alll 

together m ight make a gift of the entire 

®. m£ 914) 81 4a ® =3l “ I’.O- 687=18 M. L.' 

(8) (1891) 1 « Mad. 99; 
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family properly if they so ohoosa and If 
tjho karnavan makes snob a gift and the 
other members of the family affirm it the 
result would be the same. There is no 
provision of law whioh lays down that 
they must affirm it by some positive aot of 
theirs and so far as I oan see it would be 
sufficient if they did not by any unequi¬ 
vocal aot call in question the alienation. 

In this oaae we have been asked by 
Mr. Anantakrishna Ayyar to say that it 
was alleged in the plaint that Pukkoya 
in faot had eleoted in his life-time to avoid 
the transaction in question but wo do not 
think that there is any snob definite allega¬ 
tion. All that is stated in paragraph 3 of 
the plaint is that " the deoeased Pukkoya 
also had taken objection to the said 
demises, etc." That is not a statement 
that be had by any dear unambiguous aot 
made a declaration, supposing that a mere 
declaration would be sufficient, that he 
would not be bound by the alienation 
made by the karnavan All Kunbi. In the 
plaint in the suit in respeot of the item of 
property not in question in this litigation, 
there ooours a statement to this effeol 
"other documents also appear to have been 
exeouted for the benefib of the wife and 
ohildren and other reliefs will be sought 
in respeot of them." There is nothing in 
this statement whioh would enable us to 
identify any of the properties involved in 
the suit and in other respoots also the 
statement oannot be said to be at all clear 
or unambiguous. 

A number of English authorities have 
been cited before us by Mr. Ananta- 
krisna Ayyar, in order to establish that 
the right to avoid a transaction of this 
nature desoends to* the heirs and legal 
representatives. But those oases oan be 
of no help to us. They are oases whioh 
relate to the right to reoover damages or 
similar remedies with respeot to torts, and 
it will be totally unsafe to draw any 
analogy between those oases and a case 
like the pre=ent arising under the peouliar 
Institution of the Malabar Law. Even the 
oases relating to the rights of a reversioner 
to avoid transactions of this kind under the 
ordinary Hindu Law do not furnish » Q 
exact analogy beoause the position of the 
junior members of bhe tarwad is in some 
respeots weaker than that of the reversion- 
ers under the ordinary Hindu Law. A 
Hindu widow has merely a limited estate 
and her powers of alienation and manage¬ 


ment of the property are more limited than 
those of a Malabar karnavan. An attaladak. 
kam heir suooeeds to the properties of a 
tavazhl only when there are no member* 
of bhe tavaehi left and of course only to 
properties whioh were not disposed of by 
the last members of the tavazhi. I must 
hold in this oase that the property in dis¬ 
pute was disposed of by the last member? 
of the tavazhi and there was nothing left 
for the plaintiffs to suooeed to. This 
Seoond Appeal (Seoond Appeal No. 1373 
of 1918) is dismissed with oosts. The 
other Seoond Appeals (Seoond Appeals 
Nos. 1374, 1375 and 1376 of 1918) follow. 

Oldfield, J.—I agree with my learned 
brother and oonour in the order proposed 
by him. 

Appeals dismissed. 


* A. I.R. 1921 Madras 378. 

Atlinq and Odqkbs, JJ. 


Malli Chettiar —Plaintiff-Appellant. 

v. 


Veer anna Tevan and others —Defendants- 

Respondents. 


Seoond Appeal No. 1928 of 1920, deoided 
on 10th May 1921, from the decree of the 
Dist. J., Madura in Appeal Suit No. 756 of 
1919. 

* Contract Jet, 3.. 74— Penalty. 

k stipulation to obarge oompound interest from 
date of default ie legal, provided it is at the 
original rata 42 Oal. 662 Expl. 34 Oal 160 (P.O.) 
FolL [P *79,0. 2] 

Per Ayling, J —A penal olause muet be one 
whioh imposes some penalty for the default that 
is to say, whioh puts the defaulter iu a worse 
position than he would oooupy, if there were no 
penal clause. [P- 380. 0- U 

S. Krishnamaohariar—lot Appellant. 

K. 3. Jayarama Aiyar—tor Respondents. 

Odgera, J. :—The short point for deci¬ 
sion is whether a stipulation to pay com¬ 
pound interest from date of default at the 
same rale as the simple interest is a 
penalty within S. 74, Indian Oontraot Aot. 

There is authority for saying that a 
stipulation for payment of oompound in¬ 
terest at the same rate is not a penalty but 
that a stipulation for payment of oomponnd 
interost at a higher rate is (See the oases 
oolleoted in Pollook and Mulla's Oontraot 
Aot, 4th Edition, page 435). 

As the Privy Counoil said in Sunder 
Koer v. Bai Sham Krishan (U oompound 


(1) (1906) 94 Cal. 150=94 I. A. 9—6 0. l>- J- 
108=11 0. W. N. 249 (P- W. 



1921 


MALLi chettiab t>. vurbahsa la YAK (Odgers, J.) Madras 379 


interest- is in itself perfectly legal, bob 
oompound interest al a tale exceeding the 
rale ol interest on Ibe principal moneys, 
being in excess of and ontside Ibe ordinary 
and usual stipulation, may well be regard¬ 
ed as in the nature ot a penalty. And 
again at page 167 referring to the amended 
explanation to S. 74, Indian Contraot Aob 
their Lordships say 

“ The Indian Courts have invariably held that 
where the stipulation is retrospective and the In¬ 
creased interest rune from the date of the bond 
and not merely from the date ot default, it is 
alwaya to be considered a penalty, beoause an 
additional money payment in that oase beoomee 
immediately payable by the mortgagor." 


This* latter observation has strictly no 
application to the present oase as it is 
dear that the interest was only to be 
compounded from the date of default!. 

The law has been similarly laid down as 
to the first point notloed by tbeir Lord¬ 
ships in Jtoala Bam v. Buohi Bam (2) 
and by a Benoh ol this court in Ohantasala 
Settharamiah v. Vadtpalli Pttohayya (3) 
wherein the learned Judges followed the 
Privy Council oase. Compare also Lakh* 
Ghand v. Pear Chand (4). 


Had this been all, one would have said 
with confidence that a stipulation to pay 
oompound interest was not a penalty and 
that this is fairly deduolble from the judg¬ 
ment ot bbe Privy Oounoii as first quoted 
above. 

However a ease of this court his been 
'brought to our notice. It is reported in 
y«nkataramiah Pillai v. Bubramaniya 
Ptlla* (5) and is to the effeot that there Is 
,no, difference in principle whether the 
interest la compounded, on default at the 
sauqe ora higher rate. There the olalm 
major Bs, 146,000 for Bs. 80.000 original- 

l**dvan°ed. 

, Abdur Bahim, J. Bays;—(p. 800) that 
the Judgment ot the Privy Oounoii refer- 
-nta above does not mean that in no ease 
• Urn stipulation to pay oompound in- 
it. even at • the same rate be regard- 
W* penally. The learned Judge savs 
.-T£a exaot point has been exhaustively 
^Jll gwlthby Mr. Juslloe Mookerjee £ 
Khoqfiram j5as v. Bamtankar Dot Pro. 

and I agree with him.’' Now 

’« SSstCff 7 

'.aioo. 

»•* o. 


that learned Judge In Khagaram Das v. 
Bamsankar Das Parmanik 16) says:— 

“ The first contention of the respoudeuts f* 
that the stipulation lor the payment of in¬ 
terest at an exharbitant rate upon the entire 
amount seoared by the mortgage in the event ol 
default ot payment of one or two instalments was 
in the nature ot a penalty- Before we examine 
this argument in the light ol jndioia] daoisions, it 
is desirable to point oat that in the solution of 
this question, no real asaistanos can be derived 
from the olass of oases in which there is a stipu¬ 
lation (or payment ot interest at an advanced rate 
on default ol payment of prinoipal or interest on 
the doe date or the other olasa of oases in which 
on default of payment of prinoipal or interest, 
stipulation is made for payment of oomponnd in¬ 
terest at the same rate as the simple interest 
originally agreed to bo paid or at a higher rate.' 1 


The oase before him was for 76 per oent. 
interest in default of payment of the in¬ 
stalments ol a mortgage instrument. As far 
as I have been able to see, there is no 
question of oompound interest at all in 
that oase but the learned Judge treats the 
stipulation as to the payment of interest 
at 76 per oent as penal, and therefore un¬ 
enforceable. He further adds that eaoh 
oase must be treated on its own oiroum- 
stanoes. 


It would thus seem that the learned 
Judges in Venkataramiak Pillai v. Subra- 
mania Pillai (6) were wrong in oonstru- 
ing the decision in Khagaram v. Bam 
Sankardas (6) as they did as applicable to 
a Question of oompound interest, and that 
if that were the basis of tbeir judgment 
the latter cannot be sustained. They were 
undoubtedly impressed by the very large 
olalm for interest and Abdur Bahim, J, 
observes (page 801) ' 


-■—~ •"- "‘•j aupuiutioa iov sn( 

payment ot interest on interest in default ol pay. 

wjpia* payments of interest, aa ooatem 
P^by the Parties in thie oase, oannot be eon 
sldered by vray ot penalty within the meaning ol 
B. 74 if the'parties eo intended It. 




• • . T regard to thi 

original rate of interest (18 per oent.) th< 

stipulation for oompound-interest was hi 
way of penalty. It is not urged that th( 
original Yale ot Interest as suoh should bi 
relieved agalnrt. l am with deference un 
able to follow thie aeolsion whloh apneart 
to me to be at variance with the deolsioE 
of the Privy Oounoii and with the couta 

of, decisions some of,them by thlsCo^t. 

In my opinion, a stipulation to ehiftfl 
wmpound Jntftresl from date of anUulkl 
lsgalrprovidad >1 ^ at the orlglwd nSJv, 
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Thare will ba the usual morlgaga decree 
in plaintiff's favour with compound-interest 
at the oontraot rate up to date of suit, 
from that date interest (simple) at 6 par 
oent only. Tima for payment will be ex¬ 
tended bo three months from this date. 
Plaintiff will have his oosts throughout. 

Ayling, J.:—I agree in the oonolusion 
of my learned brother. It seems to be 
olear (vide Sundar Eoer v. Rai Sham 
Krishtn (1), that a stipulation providing for 
the "payment of oompound interest on 
default is not penal by reason o! the con¬ 
version of interest from simple to oom¬ 
pound. The contention is that suoh a 
stipulation may nevertheless be treated as 
penal and relieved against if the Court 
considers the oontraot rate of interest 
whioh continues after default, bo ba excess¬ 
ive. This seems to be the basis of the 
decision in Venkataramiah Pillai v. 
Subramania Pillai (5). 

With all respect, it seems to me to be 
wrong. A penal olause must ba one whioh. 
Imposes some penalty for the default, that 
is to say, whioh puts the defaulter 
in a worse position than he would 
oooupy, if there were no penal olause. 
How oan that be 9aid to be the case 
here ? In the absenoa of the stipulation 
defendant would be liable to pay the prin¬ 
cipal with simple interest at the oontraot 
rate up to dabe of suit. The only ohange 
effeoted by the stipulation is the ohange on 
the system of oomputation from simple to 
oompound; and this, as already stated does 
not render it penal. The oontraot rate of 
interest here is doubtless very high, but 
it is not aontended that the oourt was 
oompetent to reduoe it as regards the 
period up to tho date of default at any rate 
under the law in foroe at the time of suit. 
Neither, so far as I oan see, oan it be 
reduced for bhe subsequent period. 

Appeal allowed. 
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WALLIB 0. J., AND SE8HAGIBI AIYAB, J. 

PoUpeddi Venkata Sivayya— Plaintiff- 
Appellant. 

v. 

Polepeddi Ademma and others—Delon- 
dants-Bespondents. 

'Appeal No. 289 of 1919, deoided on 2nd 
Avgust 1920, from the deoree of the Add!. 


Temporary Sub-J.. Guntur, in Origin^ 
Suit No. 11 of 1918. 

Limitation Act , Art. 118— 8uit for declaration 
that an adoption is invalid is a representative suit 
—Nearest reversioner forbearing to sue—Neat 
reversioner , born after adoption but before suit is 
barred , does not get fresh cause of action—Limita¬ 
tion'Act, S. 9. 

A fait foe a declaration that an adoption is in- 
valid is a representative suit whioh the nearest 
reversioner is entitled to bring on behalf of Ike 
whole body of reversioners, born and inborn, 
within the period prescribed in Ait. 118, and time 
begins to ran from the time the adoption becomes 
known to the plaintiff. [P. *80, 0. 2.] 

The faot that the nearest reversioner did not 
bring the suit beoause he had been bribed to give 
his consent to the adoption and that the next re¬ 
versioner was born after the alleged adoption and 
before the sait had beoome barred-under Art. 118, 
would not give him any fresh oanse of aotion or 
stop time running whioh had began to ran 
against the whole body of reversioners from the 
date of the adoptiom. [P. 881, 0.1.] 

P. Narayanamurti—lot Appellant 

V. Ramesam and K. N. Kumaraswami 
Ayyar —for Respondents. 


Judgment.—We think the Subordinate 
Judge was right in bolding that this suit 
was barred under artiole 118 of the Indian 
Limitation Aot, IX of 1908. It is now 
settled by the Full Benoh deoision In 
Varamma v. Qopaladasayya (1), that » 
suit for a declaration that an adoption is 
invalid is a representative suit whiob the 
nearest reversioner is entitled to bring on 
behalf of the whole body of reversioners, 
born and unborn, within the period pre¬ 
scribed In the artiole. 


Time begins to run from the time the 
adoption beoomes known to the plaintiff, 
and here the adoption oame to the know¬ 
ledge of the next reversioners as soon as it 
took plaoe in 1902. Time, therefore, began 
to run against the whole body of rever¬ 
sioners from that date, and bhe present 
suit not having been brought within six 
years, is barred. It is said that the nearest 
reversioner did not bring the suit because 
he had been bribed to give his consent to 
the adoption. That might have been a 
good reason for allowing another rever" 
sioner to sue within the prescribed period, 
if there bad been one able and willing to 
do so. It did not prevent the next rever¬ 
sioner from suing himself. If so minded, or 
prevent the whole body of reversioners 
being barred if no suit was? brought within 


(1) (1918) 41 Mad, 659=85 M. p. J- W— 
8 h. W. 63=46 I. 0. 303=1918 M. W. N- 4 (F. R) 
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lha prescribed period. The fact that the 
plaintiff was born after 1 the alleged adop¬ 
tion and before the salt had beaome barred 
under artiole 118, did not give him any 
fresh oause of notion or stop time running 
which bad begun to run against the whole 
body of reversioners from the date of the 
adoption. To hold otherwise would be op¬ 
posed to the express provisions of S. 9. All 
that Ooutts Trotter, J., as we understand 
him, Intended bo lay down in the Full 
Bench case, Varamma v. Qopaladasayya 
(1), was that a deoree against the next 
reversioner obtained by fraud or aolluslon 
would not be binding on the other rever¬ 
sioners. These observations do not sup¬ 
port Mr. Narayanamurti’s contention that 
time would not run under the artiole 
against the general body of reversioners it 
the nearest reversioner abstained from 
suing from interested motives. The appeal 
tails and is dismissed with oosts. 

Appeal dimmed. 


A. 1. R. 1921 Madras 381. 

Aylihg and Shshagibi Aiyab, JJ. 

Krishna Ayyar —Defendant 1-Appellant 

v. 

Madhava Panikkar and others —Plain¬ 
tiffs 1 and 2 and Defendants 2, 3, 6, 6, 
and 8-10-Bespondents. 

Second Appeal No. 2037 of 1918, deci¬ 
ded on 25th Ootober 1920, from a deoree 
of the Sub-J.i South Malabar in Appeal 
Suit No. 123 ot 1918. 

L “w—Join! family—Trantatlion by 
all adult mtmbtrt—Minore impeaching iramac - 
oj proof i$ on them. 

* *S“** u 6n la entanff into piaotloallj 
of a joint Hindu family 
the ontu ot proving that it is not binding on the 
■Me tom theta who sue to set it adds, on 
that ground. [P . 881> £ 9-] 

JS 25*2 hJfniSt JV B ' ^^rrogaioriei 

mm not be adminutered to pertone supporting the 
fwiy admtni9tiring thtm. * -• ^ * 

itS!2«S* li 5 OW8ha,r * Teion 0 PP“ite sides* the 
an ^ ® om8 oI the defendants hare the 
■*** plaintiff is really 
S™? the ease on their behalf aa well as for 

aSS^^SfT 


E. P. U. Menon —for Appellant. 

C. Madhavan Nair—lor Respondents. 

Judgment.—The Subordinate Judge is 
wrong in hie view that the harden of proof 
is<on the first defendant to show that a 
transaction which has been entered Into by 
praokioally all the adult members of the 
family is binding upon the minors who 
sue to set it aside. The Subordinate Judge 
only discusses the evidence of the first 
defendaub. He nowhere indicates that the 
plaintiffs have prima facie proved their 
oase. 


We think he is wrong in his view of the 
onus of proof and, therefore, cannot accept 
the finding. We must ask him to re-hear 
the aase in the light of the above observa¬ 
tions and to submit a revised finding on the 
4th issue in the oase. No fresh evldenoe 
will be admitted. The finding will be 
submitted within six weeks from this date 
and seven t days will be allowed for filing 
objections. 


The Lower Oourt submitted a finding 
that the transaction was not supported by 
consideration. Then the following judg¬ 
ment was delivered by their Lordships. 

Judgment.—The finding of faha Sab. 
ordinate Judge is vitiated by his relianoa 
on inadmissible evidonoe. The Subordinate 
Judge has used certain inter rogatories ans¬ 
wered by the saoond defendant in the c ase 
as evldenoe in favour of the plaintiff. She 
suit is by a junior member of the Tarwad to 
set aside an alienation in favour of the first 
defendant. Second and the obher defen¬ 
dants are the Earnavan and the other mem¬ 
bers ot the Tarwad. There oan be no doubt 
that the plaintiff and defendants Nos. 2 toj 
5 have the same interest in the suit. Al¬ 
though they are arrayed on opposite sides, 
HP >s really fighting the oase on 
their behalf as well as for himself. Under 
these oiroumstanees, we are of opinion that 
t was not open to the plaintiff to administer! 
interrogatories to persons who are support¬ 
ing his oase. Plaintiff says in his evidence] 
that he is being finanoed by the seoond 
defendant in this action. Another oiroum- 
stanee against these interrogatories is that 
defendants Nps. 3 to 5 filed no written 
statement. It has been held that 'intern- 
ptofied bo etc parte defendants should not 
be permitted: See Marshall v. Langley ( 1 ), 
That persons like defendants Nos. 2 to 6 
are not within the eonnotation of tha term 

U) 0999) W. N. (lug) m- -- * 
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opposite parly" is well established by 
English deoisions: Spoke* v. Grosvenor 
and West. End Hotel Co. (2), Brown v. 
Watkins (3), Shaw v. Smith (4) and Molloy 
v. Kilby 15) These deoisions are applicable 
*o the interpretation of the expression "op¬ 
posite parly" in Order XI, rnle 1. The 
next question relates to the admissibility 
of these Interrogatories in evidenoe, even 
granting that they ware properly adminis¬ 
tered. The primary funotion of an interro¬ 
gatory is to elicit information whioh oan 
be utilised for conducting the trial. They 
are not evidenoe prima facie’ 8ee Waghji 
Thackersey v. Khatrao Bowji (6) and Qosto 
Behary Pal v. Johur Lai Pal (7), Buies 8 
and 9 of Order XI show that answers to 
interrogatories should be submitted in the 
form of an affidavit; and an affidavit is 
ordinarily not evidenoe, unless the party 
seeking to use it oomplies with the require¬ 
ments of Order XIX. We find from the 
affidavit of the plaintiffs in support of his 
application for serving interrogatories that 
be merely intended to elioib information. 
It is dear that the seoond defendant was 
nob examined as a witness in the case. 
Under these oiroumstanoes his affidavit 
embodying his answers to the interroga¬ 
tories should nob have been used as evi¬ 
denoe in the oase. In fact, it is olear that 
until the appeal was before the Subordinate 
Judge on remand, no one thought that 
these interrogatories oan be used as inde¬ 
pendent evidenoe. At no time were they ex¬ 
hibited in the oase. Mr. Madhavan Nair 
drew our attention to Narayana Bharatigal 
v. Ittuli Amma (8). In that oase the inter¬ 
rogatories were properly served on the op¬ 
posite party and the answers were used as 
admissions under the Evidenoe Act. That 
oase does not support the procedure follow¬ 
ed by the Subordinate Judge in the pre¬ 
sent oase. We are, therefore, unable to 
aooept the finding. 

We must set it aside and direot the Sub¬ 
ordinate Judge to return a fresh finding on 
the question propounded by us on the last 
oooasion, basing his judgment on admissi- 

(2) (1897) 2 Q. B. 124=86 L. J. Q. B. 672= 
46 W. B. 646=76 L. T. 679. 

(8) (1886) 16 Q. B D. 126=84 W. B. 298= 
68 L. T. 726=65 L J. Q B. 126. 

(4) (1897) 18 Q. B. D. 198=66 L. J. Q. B. 174= 
86 W. B. 188=6 L. T. 40. 

(6) (1«80) 16 Ch. D. 162=29 W. R. 127. 

(6) (1886) 10 Bom. 167. 

(7) (1879) 4 Oal. 886=4 Oh. B, 164. 

(9) (1917) 89 I. 0. 898. 


ble evidenoe. The above remarks apply 
with greater force to the answers of the 
fifth defendant. The findings will be sub¬ 
mitted within six weeks from date of 
reoeipl of reoard and seven days will be 
allowed for filing objections. 

[The Subordinate Judge returned a 
finding to the effeob that the mortgage was 
binding on the Tarwad.] 

[On reoeipt of the finding the following 
judgmenb was delivered by their Lordships] 

Judgment.—We aooept the finding. 
The same Subordinate Judge who heard 
the appeal originally and who wrote a con¬ 
sidered judgment on two oooasions, is not 
likely to have shut his eyas to the docu¬ 
ments and the other material evidenoe 
adduced in the oase. The failure to refer 
to them speolfioally does not vitiate his 
finding. 

Mr. Menon argued that as no sanotion 
was reoorded for the previous compromise 
on behalf of the minor plaintiffs, it should 
have been held invalid as against them. 
The Courts below and this Court proceed¬ 
ed on the view that the razi decree as 
suoh was not enforceable againsb the plain¬ 
tiffs and oonsidered whether the razi, 
treating it as an alienation, was binding 
on them. Therefore, the faot that there 
was no sanotion does not oonolude the 
oase In favour of the plaintiff. 

In the result the deoree of the lower 
Appellate Court must be reversed and that 
of the Distriot Munsif restored with oosts 
here and in the Court below. 

Appeal allowed. 
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Abdub Bahim and Oldfield, JJ. ' 

Alagappa Chetty —Plaintiff-Appellant. 

v. 

Alagappa Chetty and another—Dolen- 
dants-Bespondents. 

Seoond Appeal No. 493 -of 1919, deaided 
on 1st September 1920, from the deoree of 
the Temporary Sub-J.. Sivaganga, in Ap¬ 
peal No. 74 of 1918. 

(a) Evidence Act, S. 116— Hundi invalid under 
8. 26, Paper Currency Ad—Endorser it not estopp¬ 
ed from denying the.validity of the hundi. 

There oan be no eitoppel against a olear in junc¬ 
tion of a statute and therefore the endorser ol a 
host! draws on him whioh la invalid under 



1921 


nallabiva mudaliab 9 . bavan BiBi (Sadasiva Iyer, J.) Madras 383 


8. 36 0 ( lh* Paper Oarrenoy Aot i> not m topped 
from denying the validity of the instrument. 
Bsshagiri Aiyar, J., in 42 Mad. 470 not Foil. 40 
Mad. 686 Foil. [P. 888, 0. 1.] 

(b) Paper Currency Act (3 of 1910), 8. 35— 
Endorser on a hundi is not a banker within the 
proviso. 

It eannot be said that the endorser ought to be 
treated ae a banker, merely on the ground that a 
hundi was drawn on him and he endorsed It to 
somebody else. [P. 888, 0. lj 

0. V. Anantakrishna Ayyar—tox Appel¬ 
lant. 

K. B ashy am Ayyangetr and N. M. Malim 
—tor Respondents. 

Judgment.—The suit in whioh this 
Seoond Appeal has arisen was instituted by 
the endorsee of a hnndi in order to enforoe 
payment of the hnndi. The ease is pressed 
only against the seoond defendant, who Is 
the endorser. The hnndi itself is not 
forthcoming but the defendant in bis writ¬ 
ten statement admitted that suoh a hnndi 
had been issued bat that it was made pay¬ 
able to bearer on demand and as snoh it 
was an Invalid doonment by virtue of 
S. 26 of the Paper Oarrenoy Aot. That 
seotion Is absolutely olear and tbera oan be 
no donbt that it applies to a hand! of this 
oharaoter. The point is settled by a ruling 
of this Court reported in Chidambaram 
Qhcttiar v. Ayyasatomi Thevan (1). But 
it was argued by Mr. Anantakrishna Ayyar 

i hat the endorser is estopped from denying 
he validity of his instrument. The autho¬ 
rity for the proposition is an observation of 
one of the learned Judges in Arunaohalam 
Chettiar v. Narayanan Chettiar (3). That 
observation Is purely obiter and no autho¬ 
rity is oited in support of the proposition, 
lit is well established that there oan be no 
lestoppbl against a olear injunction of a 
•statute. If we were to aooept the conten¬ 
tion of the appellant, we should be virtual¬ 
ly abrogating S. 36 of the Paper Oarrenoy 
Aot, whioh prohibits altogether the issue 
of any dooument like thiB exoept in the 
oase set out in the proviso, 

J&**V*^ Ayyat aIso >r 8 uea 

hdt the endorser, second defendant, ought 

,° “ S , a !’ ankar ' apparently mere- 

m h g ;? nnd * hal lh « huaii was drawn 

SffiiB? «“ a f ore0di "° somebody else. 

S55S. 4 no b a ,or 4hls suggestion. The 

SSI*** ‘? dis missed with costs of 
■he first reepondenfa, 

■mScF ^ Amal 

« 8 ~* L ' w ' 


A. I. R. 1921 Madras 383. 

Sadabiva Iyer and Spenoer, JJ. 

Nallasiva Mudaliar and another —Plain- 
tiffs-Appellants 

v. 

Bavan Bibi and others —Defendants - 
Bespondents. 

Seoond Appeal No. 1469 of 1919, deoided 
on 6th April 1921, from the deoree of the 
Dist. J., Tinoevelly, in Appeal Suit No. 247 
of 1918. 

Bvidence Act, 8s. 18 and 32 (7)— Assertion of 
ownership in mortgage deod is relevant as 'to 
ownership under 8. 18 and o/ttr mortgagor’s 
death under S. 82 17). 

8. 83. oluuee 7 of the Evidenoe Aot, makes the 
statements made by a deoeasod person iu respeat 
of relevant faots themselves relevant if those 
statements are contained in a dooument whioh 
relates to any transaction mentioned in B. 18, 
that is, a transaction in whioh an assertion is 
made of a right or title whioh is relevant question 
in the suit, those statements being relevant in 
proof of the faots contained in the > statements. Bo 
assertion of title as ownor in a deed of mortgage 
is relevant on the question of the mortgsgoi'a 
ownership nnder B. 13 and after his death, under 
S. 82, 01. 7. [P. 834. 0. 3.] 

M. D. Devadots —for Appellants. 

K. S. Jayaram Aiyar —for Bespondents. 

Sadaaiva Iyer, J.—The plaintiffs are 
the appellants. The 1st plaintiff is a spe¬ 
culative purohaser from the 2nd plaintiff 
of the 2nd plaintiff's alleged rights In the 
plaint property. The 2nd plaintiff is the 
son of one Kairath Khan who was tho 
owner of the plaint lands. This suit is 
brought for the redemption of the usufruo- 
tuary mortgage (Exhibit A) of these lands 
made by Kairath Khan in the year 1868. 
The plaintiff's oase is that the defendants 
16 to 20 who represent a matam have 
succeeded one Velayudam Pillal in the 
trusteeship of that matam and that that 
Velayudham Pillal was a sub-mortgagee 2 
or 3 degrees removed from the original 
mortgagee under Exhibit A. The trustees' 
contention was that the former trustee 
Velayudam Pillal was the owner of the 
lands in 1874 and was not a sub-mortgagee 
thereof and that the matam has been in 
possession as owner slnoe 1874. 

Both the lower Courts found that the 
plaintiff s oase that Velayudam Pillal was 
the Bub-mortgagea deriving title (tom 
the original mortgagee of 1868 was falsa 
ana that the mattam had beoomo the 
owner in 1874. The first finding Is .a 
question of fact and oannot ibe disputed 
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m second appeal. The seoond finding, 
namely, that Velayudam Pillai (repre¬ 
senting mattain) had booome the owner 
in 1874 was attaobed on the ground that 
the assertion of Velayudam Filial in Exhi¬ 
bit I, a dooumenb of 1874, bhat he was the 
owner waB not admissible in evidenoe. The 
subsidiary contention was that the reoital 
in that document that he had beoome the 
owner by purohase from Kairath was also 
not admissible in evidenoe. As I understand 
the judgment of the lower oourts, they 
held on the 1st point that the assertion of 
title as owner found in Exhibit I and also 
implied by that transaction of mortgage it¬ 
self is admissible under S. 13 of the Evi- 
denoe Aot and on the seoond point that 
the statement whioh forms the reoital in 
Exhibit I as to how the title was aoquired 
is also admissible under S. 32, olause 7 of 
the Evidenoe Aot, the person making that 
statement by way of reoital, that is, Vela¬ 
yudam Pillai, being now dead. S. 13 
(omitting the words immaterial for the 
present oase) is: "Where the question is 
as to the exlstenoe of any right, any trans¬ 
action by whioh the right in question was 
asserted is relevant." One of the instances 
in the illustrations is where "the question 
is whether A has a right to a fishery, the 
mortgage of the fishery by A's father is a 
relevant faot.” It seems bo me that under 
the above seotlon, the mortgage by Vela¬ 
yudam Pillai in 1874 olaiming right as 
owner is a relevant faot whioh oan be con¬ 
sidered in deoiding the question of owner¬ 
ship in 1874. It must of oourse, be admit¬ 
ted that suoh assertions in reoent docu¬ 
ments and after dispute arose are almost of 
no value, bub it oannot be held that they 
are irrelevant as evidenoe of the title as¬ 
serted. Usually of oourse when the doou- 
ment in whioh the title is asserted is nob 
an old dooument, oourts very properly do 
not aot on suoh assertions alone and re¬ 
quire other and muoh bebter proof of title. 
But as I said, that does not affeot the 
question of the relevanoy of the dooument 
in proof of bhe title asserted. I shall 
not deal in detail with the numerous 
English and Indian oases quoted by 
Mr. Devadoss on this point and I shall 
refer only to one oase of this Court, 
namely, the oase in Rama Aiyangar 
v. Katinivenda Iyengar (1) deoided by 
Mr. Justioe Sundara Iyer and myself. I 
think that I remember well that the judg- 
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ment in that oase was pronounoed by Mr. 
Justioe Sundara Iyer and I need not say 
that his learning both as regards the Eng- 
lish and Indian oase law and preoedents was 
muoh more extensive than mine. He felt 
no hesitation in stating in that judgment 
that "transactions by a party dealing with 
the property io whioh he lays olaim are 
important evidenoe of his title, and some¬ 
times they oonstitute the only evidenoe 
available." In this oase, the lower Oourts, 
having regard to assertion of title having 
been made so long ago as 1874 and to some 
other oiroumstanoes, have given great 
weight to the assertion of title in Exhibit I. 
Sitting in seoond appeal I am not entitled 
to oonsider whether the evidenoe was suffi- 
oiently strong for the lower Appellate Court 
to hold the title of the mabtam as proved 
thereby. 

I shall briefly oonsider the other subsi¬ 
diary question whethar the reoltals as to 
how Velayudam Pillai got title are also 
evidenoe even though it is unnecessary to 
oonsider this point, as this point also has 
been fully argued before us. I think that 
seotion 32, olause 7 of the Evidenoe Aot 
makes the statements made by a deoeasad 
person in respeot of relevant faots them¬ 
selves relevant if those statements are con¬ 
tained in a doaument whioh relates to any 
transaction mentioned in seotion 13, that is, 
a transaotion in whioh an assertion is made 
of a right or title whioh is a relevant ques¬ 
tion in the suit, those statements being 
relevant in proof of the faots contained In 
the statements. 

In the result, I would dismiss the appeal 
with costs of respondents 15, 17,18 and 
20 . 

Spencer, J.I entirely agree. 

Appeal demisted. 
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Abdur Rahim and Oldfield, JJ. 

Dhada Sahib —Defendant l-Appellanb 

v. 

Muhammad Sultan Sahib —Plalntlff- 
Respondent. 

Seoond Appeal No. 1884 of 1919, derid¬ 
ed on 19th August 1920, from the decree 
of the Dist. J., Coimbatore, in Appeal 
Suit No. 28 of 1919. 

Transfer of Property Aot, 8. bb—Vendor's title 
superceded by superior title—Vendee’i only remedy 


(1) (1912) 28 M. L. J. 827=18 I. 0. 748. 
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it mil for damttqn—He attlMl git land obtained 
by vendor in substitution of the land told. 

Where the vendor'* title to the land has been 
loperoeded by a superior title, the only remedy 
open to the vendee in damages tor breaoh ot 
warranty ot title. He ia not entitled to any land 
the vendor might have got in substitution for 
what he had sold, but he la entitled to ask that 
damages should be assessed at enhanoed value ot 
the land as at date ot suit. [P- 385, 0. 2.] 

V. Oanapatki and O. Krishna Aiyar — 
(or Appellant. 

T. B. Krishnaswami Aiyar and N. A. 
Krishna Aiyar —(or Bespondeni 

Judgment.—The plaintiff bought cer¬ 
tain speolfio lands from the first defendant, 
a widow. The first defendant had bought 
this land from a oo-paroener in a 'Hindu 
family. The other oo-paroeners instituted 
a suit for partition and it was daring the 
pendenoy of that suit that the first defen¬ 
dant sold the land to the plaintiff. By the 
deoree in the suit for partition the land 
with which we are aonoerned was not al¬ 
lotted to the vendor of the first defendant 
but some other land was given to him 
instead. According to the diotum of the 
learned Judges of this Court in Nanjaya 
Mtidali v. Shanmuga Mudali (1), under 
suoh oiroumstanoas, so far as any question 
lay between the first defendant and the 
oo-paroener from whom they bought the 
land, the first defendant would be entitled 
to whatever was substituted by any deoree 
for partition for the land whioh he had 
bought from the oo-paroener. The prinol- 
pie seems to have been aoquiesoed in in 
two other deolslons of this Court, one of 
whioh Is reported In Sabapatki Pillai v. 
Thandavaroya Odayar (9) and we are pre¬ 
pared, for the purposes of this argument, 
to assume that that proposition of law is 
oorreot. Even then it is diffioult to see 
how it avails the plaintiff in this suit. The 
plaintiff has not bought the land from a 
Hindu oo-paroener who, aooording to Hindu 
J*w, would have a right to demand parti¬ 
tion of the family property and to get the 

share due to him. The plaintiff has bought 
oeriain speoifio land from the first delen- 
dant who is a Muhammadan and between 
them there oan be no question of working 
out any suoh equity as is mentioned in 
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Nanjaya Mudali v. Shanmuga Mudali (l). 
When analysed, the position Is simply this. 
A sells a particular paroel of land to B. 
It Is found that A has no title to the land. 
Can it be said that B is entitled to ask A 
to convey to him some other land In place 
of wbat he bought? When stated In these 
words, the position of the plaintiff would 
be quite untenable and it is difficult to see 
why the character of the superior title by 
whioh the title of the vendor In the land 
whioh be purported to sell is defeated, 
should make any difference to the vendee’s 
rights. As the vendor’s title to the land In 
dispute has been superseded by a superior 
title, the only remedy open to the vendee 
Is damages for breaoh of warranty of 
title. It is brought to our notice that 
In Sabapathi Pillai v. Thandavaroya 
Odayar (2) the plaintiff was a purchaser 
from a purchaser at Court auotion in exe¬ 
cution of a money deoree against a Hindu 
oo-paroener, and it was apparently not 
argued before the learned Judges that a 
vendee of a purchaser from a Hindu co¬ 
parcener oould not olaim against his 
vendor any saoh equity as was men- 
llonea In Nanyaya Mudali v. Shanmuga 
Mudali UJ- The oase was argued on the 
basis thab, in the oase of a purchaser at 
Court'auotion, there is no warranty of title 
We do not see muoh signifioanoa In the fact 
that the question now raised before us 
was not raised before the learned Judges 
who deoided the oase reported as Sabapathi 
Pillay v. Thandavaroya Odayar{ 2). We, 
are of opinion that, If we were to hold that 

£: , iS “ fc ° ^v«land 

the first defendant might have got In sub- 

stitution (or what he had purchased from 

bis vendor, we would be giving him pro- 

party which he never bargained for. We 

ST 0 "' f«»• decree of the 

SaJj °* f nd | iva lha Plaintiff, in its 
stead, a deoree for damages whioh he has 

asked for in the plaint as an alternative 
y ^ 800 as damages 
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lowed to the plaintiff from the date of the 
plaint. 

The appeal is allowed to this extent. 
Eaoh party will bear his own oosts through¬ 
out. 

Appeal partly allowed. 
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SADA81VA lYEB AND SPBNOBB, JJ. 

Baja of Bamnad —Defendant-Appel¬ 
lant 

▼. 

Onanamuthu Bothagar— Plaintiff-Res¬ 
pondent. 

Seoond Appeal No. 931 of 1919, deoided 
on 8th April 1921, from the deoree of the 
Dist. J„ Bamnad, in Appeal Suit No. 837 
of 1918, dated 13th Maroh 1919. 

Lanilofi and tenant—Agreement to pay higher 
rent cannot be presumed )rom long payment. 

The Court it not bound to presame an agree¬ 
ment and consideration (or payment o( higher 
rent by reason ot mere usage established by long 
oontinaod payment thereof. fP. 387, 0 2 ] 

L. A. Qovindaraghava Aiyar and S. 
Sundararaja Aiyangar—tor Appellant. 

A. Venkatrayaliah, L. Venkatanarasiah 
and V. K. Mahadeva Sastri—for Respon¬ 
dent. 

Sadasiva Iyer, J.The defendant 
(the Baja of Bamnad) who is a landholder 
under the Estates Land Aot is the appel¬ 
lant before ns. The plaintiff Is a ryot 
under him and for Fasli 1323 t.e., 1913-14 
the defendant tendered a patta to the plain¬ 
tiff in whiob he oharged the plaintiff with 
a higher renb than the rent whioh the 
plaintiff bad been till then paying for the 
land on his holding on the ground that 
Vanpayir crops were oultlvated in that fasli 
for the first time with the help of a well 
whioh the plaintiff exaavated in the land 
at an expense of Bs. 600 in 1912-13 after 
the Estates Land Aot oame into foroe. As 
the plaintiff paid only the usual dry rate 
and refused to pay the difference between 
the Vanpayir rate and the dry rate the de¬ 
fendant attaohed the lands. Henoo the 
plaintiff brought the suit in the Colleotor’s 
Court for raising the attachment as illegal 
contending that he was not bound to pay 
a higher rate for raising the Vanpayir crops 
as the improvements were effeoted at his 
own expense after the passing of the Estates 


1921 

Land Aot, and as there never existed any 
oontraot to pay suoh a higher rate of rent. 
Both the lower oourts, as I understand ’ 
their judgments, held (l) that there was 
no usage proved to pay the higher rent 
olalmed and ( 2 ) that no oontraot express or 
implied to pay it has been proved and (8) 
that so far as the alleged usage is oonoern- 
ed, S. 13 (3) of the Estates Land Aot 
preoluded sueh usage being relied on for 
olaiming a higher rate of rent. They did 
not go into the question whether, if a 
oontraot before the passing of the Aot was 
proved, higher rent oould be olaimed even 
after the passing of the Estates Land Aot 
notwithstanding S. 13 (3), nor did they con¬ 
sider the question whether, even if S. 13 
(3) did not apply retrospectively to the 
oase of a oontraot made before the Aot 
oame into foroe where the improvements 
also had been made before the Aot oame 
into foroe, that Seotion may not apply in 
the oase where the improvements were 
effeoted after the Aot oame into foroe 
though the oontraot was before the Aot. 

Several deoisions alleged to bear on the 
question in dispute were quoted before us. 
But most of them were deoided with refer¬ 
ence to the provisions of Aot 8 of 1865, I 
do not think it neoeseary to refer to most 
of them. The question whether retrospeo- 
bive effeot should be given to S. 13 (8) was 
oonsidered by myself and Napier, J in 
Venkata Perumal Baja v. Banudu (1). 
Owing to the differenoe of opinion bet¬ 
ween us on it, the oase went before 
Mr. Justioe Eumaraswami Sastri. 1 gave my 
opinion definitely that after the passing of 
the Estates Land Aot a landlord oannot 
olaim enhanoed rent on aooount of the in¬ 
creased outturn of the orops due to the im¬ 
provements made by the ryot (1) whether 
the improvements were made before or 
after the passing of the Aot (2) whether or 
not there was a oontraot to the oontrary 
and (3) whether suoh oontraot was made 
before or after the passing of the Aot. In 
the opinion pronounoed by Mr. Justioe 
Eumaraswami Sastri whioh prevailed ulti¬ 
mately, it is stated in one plaee: " Clause 
1 and 2 bo the seotion, ».e., S. 13, oan only 
refer to improvements to be effeoted in 
future and if the legislature intended 
olause 3 bo be retrospeotive it would have 
given some indication of suoh intention. 
On the contrary the use of the word s 

( 1 ) (1815) 99 Mad. 84=38 M. L. J. 81«M I- 
688=1916 U. W. V. lM- 
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»' shall nob by reason of making an im¬ 
provement baooma liable ” indioate that 
only (alnre improvements are intended.” 
II Ibis passage alone is taken from tbe 
learned Judge's opinion, it might be 
plausibly argued that he held that where 
the improvements were eSeoted after the 
Aot oame into foroe, S. 13 (3) would pre¬ 
vent tbe olalmlng of a higher rent in res¬ 
pect of suoh lands on aooount of increased 
or more valuable crops through future im- 
provemonta even if the oontraot to pay a 
higher rate had been made before the Act. 
But at page 95, the learned Judge proceed¬ 
ed to state: "I am of opinion that the 
words " oontraot to the contrary " refer 
only to oontraots made after the passing of 
the Aot and that B. 13 (3) has no retros¬ 
pective operation in oases where rent 
olaimed was payable under a oontraot 
whioh would have been legally enforceable 
under the Bent Beoovery Aot or any other 
law in foroe at the time of the passing of 
the Estates Land Aot.” I therefore take 
it that the learned Judge Intended that 
even in oases where the improvements 
were made after the passing of the Aot if 
there was a oontraot before the passing of 
the Aot enhanced rent could be olaimed 
under it and that oontraot would nob be 
affected by S. 13 (3). 


Mr. L. A. Govindaragava Aiyar for tl 
appellant therefore strenuously oontendi 
that the oontraot found against by bol 
the lower oourts ought to have been four 
by both the oourts as existing. He argue 
alternatively that, at any rate, in deoldic 
against the existenoe of suoh a ooutrac 
they misdireoted themselves on some que 
lions ol law and henae their finding shoul 
not be aooepted and that we should oa 
for a fresh finding 

That no express oontraot has been pro' 
ed oould not be controverted. Mr. L. i 
Govindaragava Iyer argued that the low 
oourts should have found an usage existlz 
immemorial^ *or payment of suoh euham 
ed rent if Vanpayir orops are raised by 
ryot in this village, that they should bin 
presumed from suoh usage and (tom tl 
laot that rents were originally fixed on 
warn basis that when suoh rents we, 
eommuted to money rates (though wee 

fkio W ^ en lhey wera SQ oommoted 
there was a oontraot made between tl 

landJord and all the tenants*in the villa; 

tjMludlng the plaintiff's predeoessor-ln-tit] 

to piy anhanoed rent (or Vanpayir erq 


raised and that the lower oourfas misdireob- 
ed themselves In not giving sufficient 
weight to the usage and in nob drawing 
suo’u an inferenoe. This usage was spoken 
bo by the single witness (Karnam) examin¬ 
ed ou the defendant’s side. He also pro¬ 
duced aerbaln Jamabaudi aooouubs signed 
by two deceased persons whioh oonlained 
entries of payments of higher rents by 
other tenants between 1897 and 1906. I 
shall assume that the lower oourts would 
have aoted more reasonably if they had 
found on the evidence a usage for the ryots 
to pay suoh enbanoed rent for Vanpayir. 
(I do not express any opinion about it.) 
Still I oannot say that unreasonably refus¬ 
ing to find the existenoe of suoh a usage, 
they oommitbed any error of law. Again 
even if suoh usage, was proved, tbe ques¬ 
tion whether they *were bound to imply 
aDy suoh oontraot between tbe plaintiff’s 
predeoessor-in-titld and the then land¬ 
holder ie also nob free from dlffioulby. 
In Periyakaruppa Mukkandan v. Raja 
Rejttwara Ssthupaihi (2) decided by a Full 
Banoh ol 5 Judges (Ayliug, J. and Seshaglri 
Iyer, J. dissenting) the learned Judges who 
dissented held that as regards a oontraot 
to pay higher rate, legal origin and consi¬ 
deration therefore need not be presumed 
by oourts merely from long continued 
payment of higher rents, while the majority 
held that It was open bo the oourt to pre¬ 
sume both an agreement as legal origin 
and the consideration therefor turning 
that agreement into a oontraot. Thus 
even aooording to tbe opinion of the ma¬ 
jority of the Judges, the oourt is not found 
to presume an agreement and considera¬ 
tion for payment of higher rent by reason 
of mere usage established by long oontlnu- 
ed payment thereof. In the present case 
the lower oourts have refused to find the 
there was an implied agreement supported 
by consideration on tha evidence adduced 
and I am unable to say that tha facta and 
•iroumstanoes are suah that they were 
legally bound to have found an implied 
oontraot on those laots and aireamstaneas. 
The Second Appeal therefore fails and 
should be dismissed with costs. 
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gued by the appellant's vakil that I 
lower oourts ought to have (ouud the u 
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bakion of the varam rooks into money ranks 
ko pay garden or vanpayir rates irrespaok- 
ive of improvements made or ko be made 
by kho ryoks. Ik is true kbat in Paragraphs 
3 and 5 of the written statement, the 
defendant did allege that the varam system 
was oonverked into money rent system for 
the bene6t of the ryoks and that there was 
an agreement to pay rent at different rates 
aooording to the orops raised, the conside¬ 
ration for the same being the landlord’s 
consent to oolleot only a small money rent 
instead of varam or division of prodnoa 
whioh was more profitable. The lower 
ooarts have referred to the evldenoe of the 
1st Defenoe witness and to the Jamabandi 
aooounks, and the District Judge says "they 
do not prove anything but the faok that 
Vanpayir was being levied in respeot of 
other lands in the village “ and ” " there 
Is no other evidenoe in support of the 
defendant's olaim." It is now argued that 
the praokioe of paying Vanpayir spoken ko 
by D. W. 1. should have been referred to 
a legal origin namely, an agreement ko pay 
suoh rakes at the time of conversion into 
money rates. But this witness only skated 
that as far as he knew there was a praokioe 
prevalent from the beginning of the 
"Samaskhanam ko charge Vanpayir rakes. 
There is no means of knowing from this 
witness's brief statement and from the 
figures in the Jamabandi acoounts what 
were bbe oiroumskanoos i under whioh 
other tenants pai<I suoh rakes, whether 
there were any improvements on their 
lands, whebber suoh improvements were 
made by the ryots or by the landlords, and 
whether they voluntarily paid these rates 
or paid them In oonsideration of some con¬ 
cession made by the landlord to them. 
The witness said in cross-examination 
that the plaintiff had never raised a 
vanpayir orop before fasli 1323, that is, 
the fasli in suit to that he had no other 
land and that vanpayir orops oould not be 
cultivated without the aid of 'wells. In 
order to understand whether there was an 
implied oonbraot to be deduoed from a 
oustom to pay vanapayir rates, it would be 
neoessary to know whether there were 
wells on the lands upon whioh suoh rates 
were paid and when the wells were oons- 
truokad. In Gopalasami Cheltiar v. Fiaoher 
(3) the subjeot of aooeptlng a oustom as 
proof of the existence of a oontraob was 
dealt with in these words " it may be that 


a oontraot may in oerbain oiroumstanoes 
be inferred on proof of a general oustom 
affeoking the bolding of an estate." It 
was also observed lower down: " Eaoh 
tenant's oonbraot, if any, Is to be inferred 
from his own aohs and payments rather 
than from those of other tenants." The 
High Court in that oase finally deolined to 
aooept evidenoe that a number of tenanbs 
had paid tree-tax at various rates and in 
different ways as proof of a oontraot that 
every tenant should pay tree-tax at the 
various rates olaimed by the landlord in 
the partioular oase. In Arumugam Chatty v. 
Baja Jagaveerra Rama Venkateswara■ Et- 
tappa (4) there was a finding by the 
Distrlob Judge that the agreements to pay 
enhanoed rent were not void for want of 
oonsideration but the learned Judges deolin¬ 
ed to uphold his finding as there was no 
evidenoe to support it. When the oase 
went on appeal to the Privy Counoil their 
Lordships held in Baja Jageveerra Rama 
Venkateswara Ettappa v. Arumugam Chatty 
(5) kbat, in the absenoe of any considera¬ 
tion for a new promise to pay at a higher 
rate of 8 fanams a kuli, for land whioh was 
previously held at 4 fanams a kuli, no 
implied oontraot oould be inferred. 

The faots of this oase are somewhat 
similar bo those of Oopaloaami Ohettiar v. 
Fisoher (3). The lower Courts found no 
evidenoe in support of kho defendant's 
olaim, and I agree with my learned brother 
that it is not neoessary to call for a fresh 
finding, cooing that the learned Distriot 
Judge has thoroughly considered the effect 
of the evidenoe on the reoord from the 
proper standpoint. The Seooud Appeal 
should be dismissed with oosts. 

'Second Appeal dismissed. 

(4) (1910) 85 Mad. 184=8 1.0. 880=1910 M. 
W N 079 

(5) (1930) 43 Mad. 174=48 I. 0. 907=45 I. A. 
195 (P. 0.). 
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Wallis 0. J., and Sbsbagibi Aiyah, J. 

Meenakshi do hi and another— Dafen- 
fonts 2 and 3 -AppflHa n ts 

v. .. , H 

Somasundaram Pill* •—Plaintiff-Bas- 

pondenl. ; .1 . 

Appeal No. 275 of 1919, decided on 20th 
July 1920. from the dcoree of the Tra¬ 


il) (1904) SB Mad. 138=16 M. L. J. 14. 
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porary Sub-J., Tanjore, in Original Suit 
No. 24 of 1916. 

• (a) Hindu Law—Religious endowment—Trus¬ 
teeship hereditary—Management devolve s like any 
other family properly—Females are not excluded 
in the absence of special custom. 

The right o! trusteeship in a publio institution 

r 3riesfled by the members of a family, when it 13 
ereditary, descends in the same manner as the 
right to the enjoyment of ordinary family pro¬ 
perty. 39 Mad 288 (P. 0.) Foil. 1 Mad. 843 Dies, 

Exoopfc when it is established by oogent evi¬ 
dence that there is onetom to the contrary, the 
widows and daughters of a divided member 
oannot be exoluded from the management. [29 
Med. 284 IP. 0.) Hal. on.] [P. 891, 0. 2.] 


(b) Hindu Law—Religious endowment—Suit for 
declaration oj right for joint possession by an heir 
of founder agatnst another in possession—No 
prayer for scheme—Suit is maintainable—Civil P. 
0 ., S. 92. 

The faot that the persons entitled to the 
offloe, of the trustee may not be able to 
work harmoniously together is not a ground 
for dismissing a suit by one of the heirs of the 
founder for a declaration ol his right to share in 
the management and for joint possession of 
the trust properties with the heir who is in 
present possession and management If it is 
found that a aohemo of management is neoeasary 
in the intereatB o! the institution, each a scheme 
may be settled oither by the heirs themselves or 
by report to the Court. In the absence of suoh a 
eohome tbo plaintiff is entitled to the rights of the 
joint management and possession claimed In the 

[P. 992 , C. 2 .J 

K. Srinivcua Ayyanqar, T. V. Muttu- 
krithna Ayyar and N. Muttutwam* Ayyar 
—lor Appellants 

T. B. Ramaokandra Iyer with him 
Messrs. T. B. Krishnasami Ayyar and A. 
S. Venku Aiyar—lor Respondent. 

Judgment.—The plaintiff sues lor a 
deolaration that he is solely entitled to the 
management ot 'Piobat Kattalai' in the 
Aminagateswaraswami temple at Tirukka- 
oajyur and to the possession ol the lands 

V? “M'Katlalal; in the alter, 
native,'he olaitns that he should ba given 

25?“J? *» n »8«ment with the 

d ln 8 *5* firal oWm 13 basea on the 

K lba s *niOfmost male 
among the desoendants ot the original 

*"“25 ? biflkmbar *“ p ‘Uai, he alone iB 
antitied to the sole management and 
possession ol the Kattalal. Incidentally, he 

contends that the lemale members ol the 

SS* ^.Ohi^mbaram PlUal have nl 

'tha LtiS^k ?*°? a oUim iB bM#a b “ 

lhe aelendanl 

«'+• onl {ysaving male meniboft 
f?Jc of lhfl original latitf. 

^sietoily^ b# - dtdtt ^ d 


management of the Kattalal and its omoln* 
ments. This claim also involves the con¬ 
tention that female members h*ve no 
right. 

Originally there was only one defendant, 
Parameswara. Daring the course of the 
suit he died, and bis widow is the second 
defendant, and the son-in-law, who is alle¬ 
ged to be in sole possession of the lands, is 
the third defendant. The Subordinate 
Judge, in a judgment wbloh both sides 
have attaoked as being inconsistent with 
itself and as being inconclusive as regards 
the findings, held that the plaintiff was 
solely entitled to the management of the 
Katbalai and to the enjoyment of the lands 
appertaining thereto. The defendants have 
appealed. 

Before dealing with the aontentions 
raised on either side, it is desirable to state 
some facts. 

The original founder, Chidambaram 
Pillai, No. 1, is said to have endowed the 
properties in the beginning of the nine¬ 
teenth oantury. After some years, the 
Board of Revenue took up the management 
of the Kattalal; but in 1857, they restored 
to two members of the family, Namaeivaya 
and Ambalavana, representing respectively 
the senior and the junior branohes, the 
management ot the Kattalai and the enjoy- 
ment ot the lands. Disputes soon arose 
as regards the rights of the other members 
for a share in the management. Original 
Snit No. 19 of 1866 was filed by three 
persons representing both the senior and 
the junior branohes against Namasivaya 
and Ambalavana and others belonging to 
both bhe branohes, lor the purpose of defin¬ 
ing the respective rights of the members 
of the family. Exhibit A is the judgment 
in the ease, and it shows that the rights ol 
the various parties to the suit were adjus¬ 
ted by giving them definite shares. It 
may be pointed out that the shares fixed 
do not exaotly Correspond with what' would 
have been obtained under the Hindu Law 
had the Kattalai been regarded as private 
property. \ 
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execution of the deorea against kha tenants 
(vida Exhibit VI series) muohilikas were 
kaken for a number of years by Am'uala- 
vana alone. This is nob sufficient evidonoe 
ho show khah Ambalavana had ousted kbe 
ohher members of hhe family from posses- 
slon or management. The previous suiks 
and the oourse of events suggest that as a 
matter of convenience Ambalavana was 
permitted to manage the Kabtalai without 
prejudice to the rights of the other mem¬ 
bers of the family. 

In 1878, one Mukkuswami, son of Kutkala 
Pillai, one of the plaintiffs in the suit of 
1866, transferred his share of management 
to the Pandara Sannadhi of Dharmapuram 
(Exhibit B). In 1883, Namasivoya's son, 
Kanakasabhai, transferred bis right to the 
same Pandara Sannadhi (Exhibit B-l). 
On the strength of these two documents 
the Pandara Sannadhi instituted a suit in 
1891 for a share in the management of 
the Katbalai. Arunaohala Pillai, who be¬ 
longed to the seoond branob, was the 6rsb 
defendant. Somasuadaram Pillai, the pre¬ 
sent plaintiff, was the ^second defendant. 
Parameswara Pillai, the original defen¬ 
dant in this suit, was the third defendant. 
The fourth defendant was the widow 
of Ambalavana Pillai. It may be mention¬ 
ed that, at this time, Arunaohala Pillai 
was in sole management of the Kabtalai 
under a will lefb by Ambalavana in his 
favour. The allegation of the Pandara 
Sannadhi was that the defendants were 
unlawfully excluding him and his trans¬ 
ferors from the management of the 
Kattalai, that an attempt made by his 
transferors to obtain possession of the 
lands under Chapter XII of the Criminal 
Procedure Code bad failed inaemuoh as 
the Magistrate maintained the possession 
of the defendants, and that by virtue of 
the right possessed by his transferors, he 
was entitled to a share in the management 
of the Kattalai and the enjoyment of the 
properties ( vide Exhibit 0, paragraph 6). 

The plea of Arunaohala in this suit was 
that the senior branob from whose members 
the Pandara Sannadhi had obtained kbe 
transfer had been totally exoludedifor over 
the statutory period and that therefore 
the plaintiff bad no subsisting right whioh 
he oould enforoe. He pleaded that the 
management should be in the family of 
the founder, and that a stranger was 
not entitled to aoquire any rights in 
Ik. He aoeepbed the stahememt that the 


Magistrate maintained him and his oo- 
defendants in possession of the property 
as oarreot (vide Exhibit 0-1, paragraph 6). 
He farther stated thab he was exclusively 
managing the Kattalai. The other defen¬ 
dants, including the plaintiff and the 
original defendant in the present suit, 
stated that bhey adopted the contentions of 
Arunaohala (Exhibit C-2). The suit was 
ultimately compromised by the Pandara 
Sannadhi receiving baok fche consideration 
paid by him to his two transferors and 
executing a release in favour of Arunaohala 
of all bis rights (Exhibit 0-6). Arunaoballa 
continued in management till 1902. 
Muohilikas were oxeouted by tenants to 
him alone (Exhibit VI series). His son 
Vythilinga succeeded him and died in 
1912. He left a will in favour of Para¬ 
meswara, the original defendant in this 
oase. This suit was instituted In 1913. 

We have thus far traoad kba history of 
this litigation up to the date of the suit. 
Now, we shall deal with bha contentions 
put forward on either side. The learned 
Advooate-Qeneral, for bhe appellant, con¬ 
tended that Ambalavana was in sole 
management when he willed away his 
right of management bo Arunaohala that 
Arunaohala beoame solely entitled to it 
under the will as well as by adverse 
possession for over twelve years, that 
Vythilinga inherited this right and thab the 
defendant who olaimed under the will of 
Vybhilinga was therefore entitled to the 
exolusive right of trusteeship and to the 
possession of the property. We are unable 
to agree with this oonkention, So far as Am* 
balavana is concerned, it is dear thab by 
joining bhe obher members of bhe family in 
instituting bhe suit against the tenants and 
in taking possession jointly with them of 
the property from whioh bhe tenants were 
evioted he never intended bo set up any 
right adversely to the members of the 
family. His management must be taken 
to have been on behalf of all the members 
of the founder’s family. It is theoom* 
monest thing in’this'parl of India (or one 
of the members of a family who happens 
to be more intelligent than the others to 
manage charities like the present one. It 
stands bo reason that such management 
should be regarded a9 being held on behalf 
of all the members and not adversely to 
them. Therefore, we must hold that 
Ambalavana had not beoome the sole 
manager and that he bad no right to will 
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ftway that right in favour of Arunaohala. 
In oar opinion, Arunaohala also look up tho 
management on behalf of the other members 
of the family beoaase ho was oonsidered to 
be better fitted than others to oondaot the 
affairs. Arunaobala in his own statement 
in the null of the Pandara Bannadbi 
(Exhibit 0*l) says that he assisted Amba- 
lavana daring his lifetime. It was there¬ 
fore natural that he should have been 
seleoted to continue the management 

As regards the contention that Arana* 
obala himself by exolusive management 
became solely entitled to it, the faots are 
against it. In 1883, immediately on the 
death of Ambalavana, the transferors of the 
Pandara Sannadhi oomplained to the 
Magistrate and asked that Arunaobala, the 
present plaintiff, and the defendant should 
be restrained from interfering with their 
possession. The Magistrate held that 
Arunaobala, the plaintiff, and the defen* 
dant should be retained in possession. 
This faot is alleged in the plaint of 
the Pandara Sannadhi (Exhibit 0), and 
is aooepted In the written statement 
of Arunaobala (Exhibit 0-1). As we 
have stated already, the faot that he 
was solely looking after the affairs 
of the Eattalai is not, without more, 
evidenoo of ouster of the others, in view, 
especially of the faot that they were also 
maintained in their possession by the order 
of the Magistrate. We must, therefore, 
negative the contention that Arunaohala 
had aoqulred a presoripilve right against 
the other members of his family. Vylhl- 
llnga managed only for ten years and we 
are not prepared to say that hie manage¬ 
ment was adverse to the others. On his 
death disputes at onoe arose. In our opi - 
nion, it has not been proved that any of 
the aotlve trustees acquired by prescription 
the right to exolude the other members of 

the family through whom the plaintiff 
olaims. 


We must now deal with the oontentic 
of Mr. Bamachandra Ayyar for the respo 
deal. He argued that the plaintiff, as || 
senwrmosb male member in the I ami 
or Chidambaram, was entitled to tl 
sole trusteeship. The first answer by tl 
learned Advooata-General to this sagge 
tmnwas that there is one Kanakasabh 
who belongs to the senior branoh and wfc 
is older than the defendant. If the ooi 
'“W lh ° reppondentjthat the sanioi 
most flaw q member is entitled to muui 


to the exolusion of the other members is 
well-founded, it-would have to ba consider¬ 
ed whether the existenoe of Kanakasabhai 
is any bar to suoh a right, beoause we find 
that Kanakasabhai had not only parted 
with his rights in favour of the Pandara 
Sannadhi by Exhibit B-l, but that after 
the suit of tbe Pandara Sannadhi by a 
dooument, dated 7th September 1891 
(Exhibit 0-6) he and the other members of 
the senior branoh of the family in terms 
relinquished their rights in favour of 
Arunaohala. But, In our opinion, the 
oontention of the learned vakil for tha 
respondent that the senlormost mala is 
entitled to sole management has not been 
made out. As pointed out by the Subordi¬ 
nate Judge, during tho lifetime of Aruna- 
ohala and Vythilinga, there were senior 
members who did not assert their rights to 
sole management as against the aotlve trus¬ 
tee. Tbe oustom or tradition in the family 
in this behalf has not been established by 
any oogent evidence. We must overrule 
this oontention. 


mj iui, xitnunuuttuuiA 

Ayyar that, as the plaintiff is now the only 
male member in tbe junior branoh, he is 
entitled to the right to the exolusion of 
the females.. He relied upon Purap- 
pavanalingam Ohetti v. Nullasivan 
Chetti (l) and on Chmna Kcsavaraya 
v. Vaidelinga (2) for the proposition 
that the offioe of a trustee in a publlo 
Institution is Indivisible and that suo- 
oassion to it must be regulated as in the 
case of Imparlibla estates. However muoh 
one may wish that suoh a rule of law 
should obtain in regard to the manage¬ 
ment of trusts, we are of opinion that the 
course of decisions In this Prasidenoy 
whioh has the sanotion of the Judioial 
Committee, Is opposed to this prinoiple 
In Bamanathan Oheiiy y. Murugapva 
Oketty (3), Sir V. Bbashyam Ayyangar, J 
pointed out that tha right of trusteeship ii 
a publlo Institution possessed by the mem 
bars of a family, when it is hereditary 
desoends in the same manner as the righ 
to the enjoymeut of ordinary family pro 
party. In that oase. the founder who wcv 
the last trustee, had two wives. Both thi 
wives had a number of sons. Thi 
dispute was as regards the right o 
management among th e sons. Thi 

(1868) 1 M. H.a.R.415. 

2) U877) 1 Mad. *48. 

(8) (1804) 27 Mad. 198=18 M. L , Hl 


392 Madras 


MEENAKSHI ACHI t>. BOMABUNDARAM PILLAI 


1921 


Madras High Court holding that bhe 
senior branoh had lost lbs right owing 
to avderse possession deoided that the 
arrangement among the members of 
the junior branch bo manage the trust 
by rotation mast be upheld. The matter 
was taken up to the Privy 'Couuoil and in 
bhe very opening sentenoe of the judgment 
delivered by Lord Maonagbten In Ram- 
anathan Chetti v. Murugappa Chetti 
(4), It is pointed out that it was a public 
trusb and that the right of management 
has devolved upon all the members of the 
family. 

This deoision of the Judloial Committee 
has been applied bo public trusts in a very 
large number of oases in this Presidency, 
and Purappavanalingam Chetti v. Nulla- 
sivan Chetti (l) and Chenna Kesavaraya v. 
Vaidelinga (2), quoted by bhe learned Vakil, 
have never been regarded as binding au¬ 
thorities. Mr. Bamaohandra Ayyar laid 
stress on oertain observations oonbained 
in Sethuramaswamiar v. Meruswamiar (5) 
in the oourse of whioh Sir Walter Philli- 
more, who delivered the judgment of 
the -Tudioial Committee, referred to Rama- 
nathan Chetti v. Murugappa Chetti (4), 
as relating to a private trust. These 
observation-, whioh were purely obiter, 
appear to have‘proceeded on some mieoon- 
oeptlon as to the faobs of that'oase, as it 
oannot be contended that the trusbee- 
ship of a publio temple is a private trust. 
The deoision of the Judioial Committee 
' in Ramanathan Chetti v. Murugappa 
Chetti (4), proceeded on the view that 
such a trust was a public trust, and apply¬ 
ing that deoision to the present oas a we 
must bold that in this case also the trus¬ 
teeship devolved on the general body of 
the founder's heirs, of whom the plaintiff 
is one. The learned Vakil for the plain¬ 
tiff-respondent also contended that the 
second defendant, the widow of the first 
defendant, Parameswara, who is now in 
possession and management through her 
son-in-law, the third defendant, is disquali- 
fied by reason of her sex. He robed upon 
the judgments in the sulbs of lobb, loll, 
ebo., whioh speak of the descendants of 
the founders as being entitled to the 
management. We have looked into 
the original an d the language is Vam- 

(4) (1906) 29' Mad- 288=88 I. A. 189=16 M. L. 

1 (6)^(19*18) 41 Mad. 296=43 1.0. 806=46 I. A. 1 
(P. 0.). 


shasta’ wbioh is not accurately trans¬ 
lated as 'descendant.' Even otherwise 
we fail to see, exoept when it is 
established by oogent evidenoe that there 
is oustom bo that effeot, how the widows 
and daughters of a divided member oan 
be exoluded from the management of ohar- 
ity property. Even in regard to religious 
offioes, this Court has hold in a Full Benoh 
deoision that the widows of divided mem¬ 
bers oannot be superseded by the rever- 
sioners [Annaya Tantri v. Ammakka 
Bengsu (6)]. A fortiori in the case of a 
secular office like the present, there is ab¬ 
solutely no justification (or the contention 
that they are not entitled to manago. The 
evidenoe as to usage has been fully disous- 
sed by the Subordinate Judge and we agree 
with bis oonolusion that it has not been 
shown that femalGS are not entitled to 
manage this Kattalai. 

The result of the above disoussion is 
that the plaintiff is one of the persons 
entitled to manage bh6 Kattilai along with 
the second defendant and any obher mem¬ 
bers of the family who have not lost their 
right. One of them, who has not been 
made a party to the suit, is the widow of 
Vythilingam. There may be others about 
whom the reoord is silent. 


The question on these faots is whether 
the plaintiff is enbitled to any relief, and if 
so, to what. The learned Advocate-General 
contended thab as the plaintiff had 
not brought a suit for settling a sohome 
of management, his suit should be 
dismissed. Wo are unable to see the 
foroe of this contention. The faob that 
the persons entitled to the offioe of the 
trustee may not be able to work harmoni¬ 
ously together is not a ground for dismiss¬ 
ing a suit by one of the heirs of the foun 
der for a declaration of his right to share 
in the management and for joint possession 
of the trust properties with the heir who 
i 9 now in possession and management. II 
it is found that a soheme of managomoni 
is necessary in the interests of the instltu 
tlon, snob a soheme may be settled either 
by the heirs themselves or by resort to 
the Court. In the absenoa of such a 
soheme bhe plaintiff is entitled to the 
rights of the joint management and posses¬ 
sion olalmed in the plaint We must, 
therefore, in modification of the deoree of 


(6) (1918) 41 Mad. 886=8 Ii. W. 8 0 1=a ?6 M. L. 
196=47 I. 0. 841=1918 M. W. N. 669 (P. B.). 
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the Court below, deolare that the plaintiff 
is entitled to manage kbe trust alcmg with 
kbe seoond defendant who is now in 
possession. It is o-necessary to deotde 
anything as to the rights of Vythilinga's 
widow or other members of the family to 
share in the management of the Katkalai. 

In the oiroumsUnoes of the ease, eaob 
party mast bear his own costs. No portion 
of the oosts should oome out of the oharlty 
properly. 

Decree modified. 


♦AIR 1921 Madras 393. 

KkishraN AND Odu«R8, JJ. 

Alagiriatoami Mudali and others —Defen* 
dants* Appellants 


Akkulu Naidu —Plaintiff-Respondent. 

Appeal No. 49 of 1921, deolded on 17th 
August, 1921, from the order of the Dist. 
J., Madura, in Appeal 8uit No. 79 of 1920, 
dated 1st November 1920. 

• Traniftrof Property Act, S. 74— Mortgage 
creating Uau on mortgaged property—On redemp¬ 
tion whether by 3 nd mortgagee or mortgagor, leaee 
»• terminated. . 

When a mortgage ia redeemed, enbetdiacy rights 
created on the mortgaged - property «noh ae lease 
rightsleome to an end ipto facto and any former 
tenant continuing on the land maat be treated as 
a treepaiear thereafter unless of oonrse from the 
flondnot of parties or otherwise a fresh tenanoy 
«n be held to have been created or an implied 
tenanoy arfaea. a L. W. 11*3 and « A. L. J 803 
no ‘ FoU - [P. 89*, CilU] 

redeems the 1st mort- 
gffff has .created a lease on the pro* 

JS&l*- T** 1 ™ ***• adeeming 2nd mortgagee 
JUSP Ml powers of the redeemed mort- 

MUnStJS D0 ‘ Sl " » n * ri 8 ht " 01 hi « 

Wfl ao d J a rf s r d V ‘ K hBl l Me - 2 N - w - p H 0. R. 
and 8 A. L. J. 517 Joll. [p 898, 0. 9 ] 

0. A. Sethagiri Sastri and P. 7. Krishna- 
swam Atyar —for Appellants. 

A . Bamaswani Atyar—for Respondent. 
Krishnan, J.:—I mo unable to agree 
with the Distriot Judge that when a moth 
8»ge is redeemed the lease oraaked by the 
redeemed mortgagee is still subsisting and 

01 s - 74 01 twin 
Propm^ Act when it is a 2nd mortgagee 

4ha prior mor »E>g8 ‘he re- 
gels lha »«Ddlord's rights 
as against the tenants of the latter. 

jJSSSS^ ■ “«»»8« Is redeemed 
■nbeidiary rights created on the mortgaged 

IflU II—6 D 


property suoh as le»se rights oome to an 
end ipso facto and any former tenant eon- 
binning on the land must be treated as a 
trespasser thereafter unless of oourse from 
the oonduot of parties or otherwise a fresh 
tenanoy oan be held to have been created 
or an implied tenanoy arises. See Oovin- 
dasioami Pillat v. Pethaperumal Ohetty 
(1) Adjoodhya Singh v. Gtrdharee (2) and 
Bam Chand v. Bajhans (3) Our atten¬ 
tion wae called to the ruling in Chtnnappa 
Thevan v. Pazhaniappa Pillai 14) where 
it was held that the possession of the ten¬ 
ants who were in oooupakion of the land 
under the mortgagee was not adverse 
to the mortgagor who bad redeemed 
the mortgage under whom they were 
originally holding. So far as that ease 
is taken to deoide the Question as 
a matter of law I am not prepared to 
follow it. Seshamma Shettati v. Chiokaye 
Hegade (5) oited therein left the question 
entirely open and the Allahabad aase oited, 
The Collector of Basft v. Sarnam Gharak 
(6) was the judgment of a single Judge and 
with all respect to the learned Judge It is 
diffiouit to see how the kenaooy oreatfd by 
the mortgagee continues after redemption 
when the learned Judge himself has held 
that it is not binding on the redeeming 
mortgagor. 


In Chtnnappa Thevan v. Pathantappa 
Pillai (4) however, there was a dooument, 
Ex G, wbioh was construed as transferring 
the mortgagee's rights to the mortgagor. 
In that aase the mortgagor as assignee will 
have the rights of bis assignor, the mort¬ 
gagee, and the rujing may be supported on 
that ground. 


As regards S. 74 of the Transfer of 
Property Aot the Distriot Judge has omit- 
tea to notice that the seokion gives the 
redeeming 2nd mortgagee only the rights 
and powers of the redeemed mortgagee a* 

ji 14 :, dO0S no1 pfcSs * ny tl Bbts of his 
»s landlord. 


±n iouows irom kbe above that in Ihe 
present oase the defendants were really 

respassers as they refused to aooept plain! 
tiff as their landlord and repudiated his 
attempt to treat them as his tenants. The 

U) '19181 44 I. 0. 8*a! ~ 

(8.8N W.P. H 0. R 199. 

(B) U906' U L.J 617=1906 A W N 3*i 

(6> (1903) 95 Mad 607=13 M. L J no 

w mil) a a l i .5 awi? 
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sull should have beon veined for oourb fees 
as a suit for possession of property under 
S. 7, 01. (5) Court Fees Aot. The respon¬ 
dent's vakil asks us to be allowed an oppor¬ 
tunity to pay tbe right Court Fees and to 
amend bis plaint. Though it is true he 
did not bfke advantage of the offer by the 
1st Court I am inolined to grant him this 
IndulgODoe provided he pays the oourt fees 
in one month's time from this day in tbe 
first oourb and amends bis plaint as advis¬ 
ed. In default tbe deoree dismissing bh6 
suit with oosts will stand. Plaintiff will 
pay tbe defendant’s oosts in this and the 
lower appellate oourt. The oosts in the 
1st oourt will be disposed of by that oourt. 

Odfers, J.: —I agree. Tbe lease has 
oome to an end on redemption bv 2nd 
mortgagee. It is quite olear that bhis was 
tbe position in English Law up to very 
shortly before the time when the Transfer 
of Property Aot oame into foroe here. The 
power of leasing was given to a mortgagee 
under oertain oonditions by S. 18 of bbe 
Conveyanoing Aob 1881 but thab power 
was not inoorporabod in the Indian enaot- 
menb. I oannot see any differenoe in 
principle (and we were referred to an 
authority on the point) wbioh differentiates 
the ease of redemption by a mortgagor 
from redemption by a subsequent mort¬ 
gagee with referenoe to leases oreated by 
tbe redeemod mortgagee. 

Tbe statement of the law in Govinda- 
iwomi Pillai v. Pethaperumal Chetty (1) 
is in my opinion oorreot and tbe oaso 
in Ohinnappa Thevan v. Pazhaniapa 
Pillai (4) oacmot bo treated as an authority 
on tbe point as it dealt with the special 
provisions (nob reported) of Ex. G. The 
point is expressly left open by bhe judg¬ 
ment in Seshamma Shittati v. Chiokaye 
Htqade (8), Tbe case in The Collector of 
Basti v. Surnam Gharak (6) is that of a 
single Judge and is unreporbed in the 
authorised reports. I am not prepared to 
follow it. There ean further be no 
question of holding over onoe it is 
aonoeded that the tenancy oan of oonrse 
be begun but bbo defendant’s eenduob 
here in repudiating tbe relationship of 
landlord and tenant when the mortgagee 
served him with notioe to quit 4 days after 
he had redeemed clearly puts an end to 
any snob' contention. The defendants 
here are therefore in the position of a 
trespasser. I am unable to see how a 
tenanoy oreated by a mortgagee does nob 


eome to an end in this eouutry on redemp- 
tion and I think the ea^e where this has 
been held to take plane in the oaso of re¬ 
demption by a mortgagor must be held 
equally applicable to bbe onso of redamp, 
tlon by a subsequent mortgagee. 

S. 74 of the Transfer of Property Aot 
only gives the redeeming mortgagee the 
rights and powere of tbe mortgagee as such. 
This does nob extend to a oase suoh as 
this. I agree in tbe order proposed by my 
learnod brother. 

Decree modified. 

A I R 1921 Madras 394. 

Sadasiva Aiyab and Spbnop.r, JJ. 

Hon'ble B. Rajarajeswara Sethupathi 
Avtrgal —Plaintiff-Appellant 

v. 

Kuppuswami Aiyar and others— Defend* 
ants-Bespondenbs. 

Appeal No. 258 of 1920, deoided on 30tb 
May 1921, from the deoree of the Sub-J,, 
Bimnad, dated 29th Maroh 1920 in 0. 8. 
No. 157 of 1913. 

(a) Ocntract Act, 3. 16—An ordinary servant 
cannot usually bo expected to exereiie undue influ¬ 
ence n hie master. 

The expression "unduo influence" cannot be 
properly need. unless either (1) oonfldenoe has 
been reposed on the person oharged, as where the 
latter ie a eolieltor, trnstae guardian e»o., or (2) 
onless the iniaenoe o! the men A in eaoh that B 
glands in eomo sort ol wspeot, awe or fear of him 
eaoh aa a child towards its parent or a pupil 
towards a spiritual preceptor and so on, so that 
the idea of displeasing A by a refusal to submit 
to his wishes puts B in faar of a prospective in¬ 
jury to bis aeoular or spiritual welfare and happi¬ 
ness. An ordinary servant and dependent oannot 
usually have any such influence over his master. 

HP. 191, 0. 1.] 

(b) Limitation Act, Art. 91— Deed-Setting 
aside on ground of undue influence — Cause Oj 
action does not arise only when undue influence 
ceases. 

A deed of gift obtained by undue influence is 
not void but only voidable. Cause of aotion to 
set aside the deed dose not a,i8e _°“ 1 l r Q 0 “ „ ? 
cessation of the undue influence. [P. 0. 2-J 

(o) Limitation Act, Art. 91—Onus of proof. 

The onus is not on the defendant to prove 
that the nlaintifl’s knowledge arose more than 5 
years before suit 2 N L. B 98 Dissented from. 

[P. 999, 0. 9.] 

(d) Compromise—Compromise let aside,—Pre- 
viout rights revive. 

Where a compromise ie set aside, all rights at- 
tempted to be settled by the “! 

revived. [P * * 00 ’ , j 

(«) Truifa Act, 8. 49-SoJa trustee under irutl 
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4iid duly entering into ampotiticn etc. it tolt act¬ 
ing truitee. 

If the instrument creating the trust authorise* 
a aole trustee to exeoute the trusts and pewere 
thereof, he is termed a sole acting trustee whin 
ha enters into an agreement of composition ox 
other arrangement. [P. 401, 0. 1 A 3.] 

8. Sriniooso Aiyanqar and S. Sundara- 
raja Aiyanyar —for Appellant. 

A. Krishnaiwani Aiyar and N. Okandra 
Sekhara Aiyar —for Respondents. 

SadativA Aiyar, J.: -The plaintiff ap¬ 
pellant is the present Raja ot Ramnad, the 
owner of an unoiant Zemindarl. He brought 
this suit to raoov6r possession with mesne 
profits for 3 years bafero suit of the village 
of Nedunthulasi within the area of his 
Zaoaindari whiuh village bad bean alienat¬ 
ed in three ways in the years 1894, 1896. 
and 1903 respectively in favour of the 1st 
defendant (Kuppuswaml Aiyar alias Naga- 
nakha Aiyar). Unless ail these three trans- 
aations are set'aside or are nullities it seems 
prima fasis difficult to see how the plain¬ 
tiff’s suit in ejectment and for possession 
eould suooaed as eaoh of the three transac¬ 
tions give- to the 1st defendant the right 
to hold possession of the village on the date 
of this suit, namely, 30—6—1913. 


The first transaction was the lease 
granted by the plaintiff’s father, the then 
Rajah, in September 1894 under Ex. C. 
Under this deed, the 1 st defendant was en¬ 
titled to enjoy the village as lessee for 40 
years till the 1st July 1934*. that is, till 
more than 91 years from the date when 
this salt was brought and more than 
thirteen years from the date on whioh this 
lodgment is prononnoed by me. 


The seoond transaction was again an al 
nation by the plaintiff's father, in Jt 
1896 under lx. 1 by which the village v 
gUled outright to the 1st defendant w 
fall powers of gift, sale, eta. 

She third transaction was an agreemc 
between one Rao Bahadur Venkalareng 
who was constituted the present pUi„| 
ST"®?" s^Hemeal Ot Jiffy 18 

rel «to again later on) on I 

SSL u fehe ls| do * en dant on I 
other side and was made in April 19( 

S? SI J 8S . ^wan Trustee and the J 

^a*itukoltai Chatties, w 

ware also parties to the agreement, bat 
le uhneoessarp to rater to them forth! 

fc.a n. % 


bad threatened the 1st defendant with a 
sail to set-aside the gift deed, (Ex. 1, Jana 
1895). Thereupon, the dispute was settled 
by this agreement, Ex. II, the 1st defend¬ 
ant agreeing to hold the village on perpetual 
lease at half the usual rant and thus alter¬ 
ing tha gift under Ex. I (tha gift deed of 
1895) with full ownership right in the Til¬ 
lage tq the gift of a perpetual and heritable 
and transferable oooupanoy right on 
favourable rent. 


Now tha plaint ignores altogether the 
first transaotlon, namely, the 40 years’ 
lease of 1894, atkaoks the other two trans¬ 
actions as "not bona fide” as “ fraudulently 
and dishonestly obtained," as due to 
" undue influence” and in savaral other 
ways. 

The defendants (the defendants 2 and 3 
being the sons of the 1st defendant) raised 
several pleas and tho lower eourt framed 
nineteen issues for disposal. Ik is curious 
that no spoatfa issue was raised in respaot 
of the defendant’s right to hold the Tillage 
under tha 40 years' lease of 1894 and tha 
liability of the plaintiff ’s suib filed in 1913 
for possession to be dismissed on that short 
ground oyon though tho 1st defendant 
specifically mentioned the 40 years' lease 
and relied upon It also in the 7bh and 8lh 
paragraphs of his written statement. 


a tew more foots and dates may be here 
mentioned. Tho late Bajah was born In 
1868 and his father died when he was p 
boy of 4 or 6. Though he was only a titular 
Rajah and was for all praatieal purposes 
only the owner of an Impartible Zamindary 
Estate, the pomps and aaremonies and the 
retlnua of a Royal Court ware kept up In 
many ways in the Zemindar’s residence 
ana the unwholesome atmosphere of 
hangers-on, faToarites, flatterers, idlers, the 
Zenana, eto., affected the xemlndar's resi- 
deuce known, of course, as tha Palcto) 
and his surroundings and tha effaats of 
suoh inluenoe were too strong on the 
young man, (tho plaintiff's father) notwikh- 

fc?. n ni nB J h ? ™ ! sWfl WM ‘“ken up by 

an!! a wing his minority 

and his ednoatlon was oondnatad in Madras. 

HJs mother (the dowager Bani) had natur- 

al L 8 !, 6 * 4 , “^ ueno, 0Ter him. She arrange 
£!*!“*• h,m to two wives at 

the same time when he was only 18 or IB 

E" old “J‘by inkriguasand importunU 

‘ K? ded ‘J 10 0ourt o! Wird910 non* 

hS " ilh ° D * tod had 

m married almost lirnuUnnoously to thg 
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kwo wives she had seleoled for him, il 
being considered a mailer of digDily in 
these arietooratio famalies 4hal the proprie¬ 
tor should have at least two wives living. 
He was a young man of extraordinary inte¬ 
lligence. He passed bis Matrioulalicn in 
the first olass. 

The lower oourt in dismissing the suit 
arrived at the following findings (among 
other?) and I shall note them (as far as 
possible) in the words of the lower oourt. 

(1) “ Tha 1st defendant was not in a position 
to exeroua undue influeuoe over the lata Rajah " 
and the deed of gift In favour of the let defen¬ 
dant waa not brought about by undue influanoe" 
and 4 the gift is valid. 1 ’ (This finding relates to 
the gift deed of June 1895, Ex. I.) 

(2) “The agreement of 1902 between the Dewan 
Trustee and the lessees on the one hand and the 
let defendant on the other confirming the deed of 
gilt with itipulation to pay half the Poroppa" 
waa “beyond hia" (the Dewan Trustee's) “powers" 
and " not valid." But in view of the faot that 
the plaintiff oould not sucoeed unless the gift" 
(of lb96; " waa invalid the plaintiff is not entitled 
to any relief by deolaring that the agreement" 
(of 1902) •• is invalid " 

9. “ The suit is praotioally to set aside the 
deed oi gift and agreement and Art 91 of the 
Limitation Aot" ia applicable" (Vide Rajah 
Rajtiwara Dutai v. Arunaehalam Chettiar ()). 

4. “There ia no evidence on the plaintiff's side 
that the late Rajah continued to be under the 
influence of the let defendant after the deed of 
gift (June i&9dj till the date of the deed of settle¬ 
ment (July 1-95) under wbioh he appointed 
Venkatrengaier as Dewan-Trustee for bis eon »tho 
present plaintiff*. “ The limitation therefore 
began to run before the execution of the trust 
deed " (July 1695; “ and no subsequent oiroum- 
stanoe oan interrupt the running of the limita¬ 
tion. 

Besides the above four findings several 
other findings on mixed questions of law 
and laoi were ieoorded by the lower oourt, 
bub in the argument^ before us on appeal, 
neither side advanoed any argument on 
these questions or oontested the lower 
Conrt s findings thereon. 1 need only say 
that i agree with the lower Court in its 
oonolusions on these questions for the 
reasons given in its judgment. 

I shall mow take up the four findings 
dealt with before us one by one. Thg 
first question relates bo tbe allegation of 
undue influence. The labe Bajah was a 
person who by lemporament was im- 
moderately ex»ravaganb. His education- 
and bringing up only tended to inorease 
his natural f oioles. D. W. I says 1 1 the 

(J) (I9i8) 8b Mad 821=24 M. L. J. 692= 
19 1. C 696=1918 M. W. H. 461. 


late Bajah was a very emotional person.” 
Under the Boman Law ha would be 
considered as a person permanently 
affeoted with incapacity to manage his 
affairs, solely on the ground of his im¬ 
moderate extravaeanoe not beoausa he did 
not know the oonsaquenoes of his notions 
or was at all weak of inbelleot. He was 
in perpetual need of the exoltemenb of 
being praised for his reokiess generosity and 
continuous liberty. Shrewd Nallukoltal 
Oheities took advantage of his perpetual 
need of money even before he attained 
majority (whiob was on 3-11 1889) and 
lent him large sums depending upon his 
generous disposition to repay bhem several 
blmes over after he took possession of the 
estate and they were not at all disappoint¬ 
ed. Tbe late Bajah was much attaohed 
to the 1st defendant Euppuswami Aiyar 
beoause the latter was a trusted servant of 
his mother for several years and he made 
the 1st defendant his own vernaoular 
Secretary (Javapnavaeez). But, the 1st 
defendant was in no bebter position to 
dominate the will of tbe Bajah than any 
other person who appa lled to his generous 
instincts and love of pomp, show, display 
and fame I do not think it will be 
going boo far to say that the late Bajab's 
temperament was such that he oourted 
opportunities for the display of his reokiess 
generosity. 1 agree with the learned Sab- 
ordinate Judge that the story of P. W. 8 
that toe 1st defendant related to the late 
Bajah that the late Bajah's mother appear¬ 
ed to the 1st defendant in a dream and told 
him "Ask my son and he will grant you all 
benefit" that on telling this story the 
Bajah agreed to make the gift is a falsa 
story. On the oontrary I believe the evi¬ 
dence of P. W's. 1 and 2 who say that on 
the 2nd monthly aeremony after the 
Dowager Banee’s death, there was a reli¬ 
gious gift of the village by the Bajah ao- 
oompanied by tbe pouring of water through 
tbe right palm and that tbe gift deed was 
written a few days afterwards in oonson- 
anoe with the religious gift and this is 
corroborated by the reolbal in the gift deed. 

Where a legaoy bequeathed by a will is 
sought to be set aside on the ground ol 
undue influence, it is not sufficient to 
prove that the legatee was in a position to 
exeroise influence and it must also be 
proved that the influence was unduly ex- 
eroised, the burden of proving this latter 
olroumslanoe being on the party attack- 
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ing the legacy. Again, as a legaoy given 
by a will takes effeot only alter the death 
ol the testator, the testator does not deprive 
himself of the bequeathed property bat 
deprives only bis natural heirs. Henoe 
also courts do not look with favour on 
attempts to attaok bequests on the allega¬ 
tion of undue influence. 

I admit that the aase of a gift inter vivos 
stands on a less favourable footing. But 
it must be remembered In this case that 
the gift attaoked was made on the 2nd 
June 1895 after the late Bajah bad carried 
on bis course of extravagance for more 
than 5£ years after he attained majority ; 
after he had been advised before the end of 
1894 by the Government to settle his 
estate upon bis eldest son the present 
plaintiff (Sec paragraph 4 of the plaint) and 
just on the eve of the settlement-deed, Ex. 
IV, which was exeauted one month and 
6 days after the gift deed. The gift now 
in question therefore stands almost in the 
position of bequest. Now it A is said bo be 
in a position to exeroise undue influence 
over B, according to Indian Law (see S. 16 
of the Contract Aot) A must be in a position 
to dominate, the will of B. If when in 
suoh a position of dominance, be uses it to 
obtain an unfair advantage ovor fi, tbe tran¬ 
saction brought about by suoh use Is voida¬ 
ble by B. Though the expression "dominate 
the will of another " is an expression of 
wide import and though I am aware that 
oourts do not like to give exaot and exhaust¬ 
ive definitions of undue influence any more 
than they like to give exaot and exhaust¬ 
ive definition of fraud, I think the expres- 
sion undue influenoe " oannot be properly 
used unless either (1) confidence has been 
reposed on the person oharged (A in our 
illustration) as where the latter is a 
solicitor, trustee guardian etc., or (2) un- 
iese the Influenoe of the man A is suoh 

8 ln 6ama aspect, awe 
' r ot him euch as a child towards its 
Trent or a pupil towards a spiritual pre- 
iptor and so on, so that the idea of dls- 
easing A by a refusal to submit to his 
wishes puts B in fear of a prospective 

KXS'LJl hlS Sa ° n, \ r OT SDirilM S wel- 

In? aJ - TOhmbs. An ordinary servant 

lika lha fi rst defendant 
haVQ h » a and i B not proved to 
'f! 8nol f influenoe over the late 
Sl^i^ft^^BOssible to hold that 

5*4 ,n awa °r ( ear of the 
let defendant a displeasure. On the other 


band, the letters, Exs. E to B, L and N 
show that the 1st defendant was a mere 
servile flatterer and dependant of the Baja 
and not 6 person in a position of authority 
to dominate tbe will of the Bajah. He was 
□ot in » position of trust and confidence 
suoh si a solicitor holds over his olient. 
The numerous oases quoted where a father 
obtains a gift from his son who had just 
attained majority or a gosha lady makes a 
gift to the manager who manages all her 
affairs and who persuades her to believe 
that the gift made to him is only nomin¬ 
al or a solicitor obtains a gift from his 
olient or a spiritual preceptor from his 
pupil or a person who is nominally 
a servant but has really made bimself- 
so indispensable to his master for the 
latter's oomforts that the master has really 
beoome the servant'a servant have all no 
relev an oy in arriving at a oonoluslon on 
tho facts of this case. From the evidenoe, 
I am dear that the 1st defendant's posi¬ 
tion towards the late Bajah was not suoh 
that the Bajah’s volition could be over¬ 
borne by cr could be subjected to the 
domination - of the 1st defendant’s will. 
Undue influenoe and ooeroion were not 
dearly distinguished in the old English 
Law and though there is a well defined 
distinction now, the two are similar in this 
respeot that their legal effeot in making 
transactions voidable depends on the will 
of the person subjeoted to either being 
mflueuoed to suoh a degree as to lose its 
ireedom. I do not intend to quote many 
cases. The only Indian oase which I need 

S .°°? e . 15 ““»»>■« Mockurd'm y. 

Eofttboo (2) a passage from whioh is appli- 
ea to the faots of this oase by my learned 
brother In ,he jr.a g ™ n , b * “Loooeed 
by him. There is an English oase Tavlor 
v. JHonatone, (3) whioh was a oase not of 
bequest but of a gift infer vivot like the 
present. It was . case where a young 

lwenly ‘ mada » *o a relative 
(dher^ T i, 6 , had baan rasidl °B from her 

father s death for a period of five months 
untd her own death, and to whom S h? 
teoame greatly attached. It was held vZ 
the gift was not Invalid. It «*«„!!* • 

“I ba ^ted in this ease°hat'the 

1st defendant stood in a fiduciary relation 
*° * ha tata Bajah on the date of uTriS 
^ whan > ha la ta Bajah was 27 y^s*2 

670=8 1 Q°rI J 4S4 U (p!a? ,S *'* 8 ® =1 ° 

w! * 3 - 0h - aro,* 
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age and the Baja's banefaotions ranged 
over wide areas from the Sringerl Mattam 
in the Mysore Provinoe to wealthy Nattuk- 
kobai Ohettis and. such a contention seems 
bo nse to be extravagant. In Howes v. Bishop 

(4) It was held that bbe doebrine ol undue 
influonoa oould not be Invoked in favour 
of a wife who was influenced by the faot 
that her husband wanted money and who 
therefore joined in executing a promissory 
note, though the jury found thab her sig¬ 
nature was proeured by the influenoe of 
her husband. The ease of Nedby v. Nedby 

(5) , is also instruetive. There a deed was 
prepared by the husband's solioitor and 
was exeeutsd by the wife in bbe presence 
of two of the elerks of the solicitor and it 
was not read over to her. The wife was 
agitabad and distressed and she signed and 
agreed to sign in a reluotant manner and 
yet the Vioe Chancellor refused to set aside 
the deed in the suit brought by her. There 
is no evidenoo at all in this ease that the 
lata Bajah exeoubed the gift unwillingly or 
through tear of any unpleasant oonsequenoe 
if be refused to exeoute it or even that the 
1st defendant made the late Bajah uncom¬ 
fortable by exoessive importunities. I 
therefore agree with tne lower oourt that 
the gift deed of June 1895 is not vitiated 
by undue influenoe. I may even go further 
and say that the plaintiff did not even 
allege that the older lease deed of 1894 
(Ex. C for 40 years term, was invalid and 
the term of 40 years mentioned therein 
not having expired the present suit for 
possession ought to have been summarily 
dismissed on that sole ground. 

I shall now take up the seoond Gnding 
relating to the agreement of 1902, S. 36 of 
the Trusts Aot says that the trustee may 
do all aobs whioh are reasonable and proper 
for the protection or benefit of the trust 
property (subjeot of oourse to the restric¬ 
tions contained in the instrument of trust). 
S. 43 of the Trusts Aot says that a sole 
aoting trustee authorized to execute the 
trusts and powers of the instrument of 
trusts may oompromise, oompound, aban¬ 
don, submit to arbitration or otherwise 
settle any elalm whatever relating to the 
trust. The Dewan-Trustee as the sole aot¬ 
ing trustee was therefo re empowered to 

(4) (1909) 2 K. B. 830=26 T. B. R. 688=100 
L T. 828=78 L- J. E- B- 796. 

(6) (1862) 5 De. G. & Bin. 877=64 E. B. 1161= 

21 It. J. Oh. 446 


compromise and compound the claim made 
by the lsb defendant under the gift deed 
wbioh bad been in force for nearly 7 years 
on the date of Ex. II. The late Bajah had 
not set it aside before the date of the 
settlement-deed. The late Bajah died in 
December 1903. The suit to set aside was 
prima Jaeie olearly barred on the date of 
Ex. B and the Dewan-Trustee aobed in 
my opinion very prudently in getting the 
1st defendant to sign Ex. B agreeing to pay 
half the poruppu. I therefore disagree 
with the Bower oourt in its oonolusion (for 
wbieh it gives no reason in its judgment) 
that the compromise was beyond the 
powers of the trustee and was invalid 
(See as to powers of exeeutors and trustees 
to compromise. Houghton in re, Hawley v. 
Blake, (6). 


Lastly, dealing with the question of 
limitation and assuming for the sake 
of argument that the gift deed Ex. I 
was brought about by undue influenoe, 
Artiole 91 of the Limitation Aot olearly 
applies to this suit as the plaintiff oannol 
obtain possession without setting aside 
the gift deed wbieh is not a void tran¬ 
saction but only voidable See Janki 
Kunwar v. A jit Singh (7). The limitation 
period is three years from when the 
faots entitling the person to have the 
instrument oanoelled or set aside beoomes 
known to him. Now the late Bajah who 
exeeuted the instrument knew the faots 
perfectly from the very date of exeeution 
and henoe the oause of action arose at 
onoe in June 1895. I need not say that 
when onoe time begins to run it does not 
oease to run, exoept under very peouliar 
oireumstanoes whioh do not exist in this 
oase. In June 1898, the gift deed became 
unavoidable thereafter through the expiry 
of three years' limitation period. I do not 
deny that undue influenoe might be set up 
as a defence by a donor to the suit brought 
by the donee for possession even after the 
period of limitation but that is not the 
oaso here. 

It was argued by Mr. S. Srinivasa Alyan- 
gar that the oause of aetlon arises only 
when the undue influenoe oeases. I con¬ 
sidered this question in a oase brought by 
the present plaintiff himself. Baja Bales- 


(6) (1904) 1 Ch. 622=78 L J. Oh. 817=20 T. 
R. 276=62 W. B 606=90 L. T. 762 

(7) (1887) 16 Oal. 68=14 I. A. 

(P.0-). 




1921 bajauajiiwaba sBthopatki «. SDPPUSWAiii (Sadaslva Alyar, J.) Madras 399 


* 

W ara Dorai v. 'Arunaohalam Ohettiar (1) 
■nd expressed the opinion that the cessa¬ 
tion of undue Influence has no relevancy 
on the question of limitation unless of 
•onrss, it could be brought under the head¬ 
ing of fraud so as to attract the operation 
bf S. 18 ol the limitation Aot. It was 
however argued that In Sri Krishna Lai v. 
Kathmiro (8) their Lordships of the Privy 
Connell expressed such an opinion. I do 
not think there is anything in that ease 
whieb supports the contention of Mr. 
Sreenivasa Iyengar. The faets there 
were very peculiar. A single sentence in 
the judgment at page 374 Is relied on 
namely that time would not under the 
elreumstanees of that particular oase 
begin to run against a widow (defendant) 
even it she bad to 'bring a suit to set 
aside the disputed transaotlon till her 
husband's brother's Influenoe ceased at bis 
death. She has executed an arbitration 
agreement under the undue influence of 
her husband's brother and she set up the 
undue influence and suoooeded. But as a 
mere obiter dictum, their Lordships of the 
Privy Oouneil said that even it she had 
sued as plaintiff she would not be barred. 
The faets were very peeuliar and their 
Lordships found that there was fraud 
practised upon her and that she did not 
have full knowledge of the faets and the 
rights arising out of these ftaots till her 
husband's brother died Thus even that 
obiter dictum was passed, not on the 
ground that the death of the husband’s 
brother and the cessation of his influenoe 
was the date for the terminus adfuo of the 
cause of aotion under the law hut that It 
was on the eeasiog of the undue influenoe 
that the real state of faets entitling the 
widow to have the instrument cancelled 
became known to her. (Though the third 
oolumn of Art. 91 uses the word "plaintiff" 
tbit word 'plaintiff” (naiades hi9 pridotts* 
sor. See deflation given in S. 3 ol the 
Limitation Aot). Therefore time began to 
run in this ease as soon as the faets were 
Imown to the late Bajah. The snit is again 
hopelessly barred oven if we take the date 
of the knowledge of the Dewan trustee or 
any of his eueoessors as the date of the 
•ause of aetion. In this connection I wish 
to express with great respiet my dissent 
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from the decision in Tanto v. Oajadhar 
(9) whloh has been relied on by Bustomji 
and Mltra (the former at page 337 of his 
book and the latter at page 1003 of his 
book.) in their valuable treatises on Limita¬ 
tion that the onus of proof is on the de 
fondant to prove that tho plaintiff's know¬ 
ledge arose more khan 3 years before suit 
The analogy of a defendant relying on 
Artiele 127 of the Limitation Aet against 
the olaim of an Undivided eoparoener for 
partition which analogy was 'relied on by 
Mr. Srinivasa Iyengar is, in my opinion, 
entirely irrelevant and misleading. There 
is not a tittle of evidenee that either the 
Dewan-Trustee, Mr. Venkata Bangaler, a 
very capable retired Judicial Officer who 
was the trustee for 11 years till September 
1906 or Mr. Varadaraja Sarma (Deputy 
Oolleotor) who was the Dewan-Trustee 
after him till May 1908 or Mr. Kleta Bao 
who was the Dewan-Trustee till April 1910 
was ever subjected to any undue influence. 
In the result I agree with the lower Oourt 
that the suit is barred. 


A very ingenious argument was Anally 
put forward, namely that the 40 years’ 
lease deed Ex. 0 of 1894, was superseded 
by the registered gift deed of June 1896, 
that this gift deed' in its turn was superee- 
ded by the compromise agreement of 1902 
and that if the plaintiff is able to set aside 
this oompromise deed of 1902 he is entitl¬ 
ed to possession as the earlier two deeds 
had been superseded onoe for all each 
earlier having been superseded by its 
successor beyond resurreoblon. I have 
already found that the compromise deed 
of 1902 is a valid deed. But even assum¬ 
ing that it is Invalid, I cannot aaoept the 
argument that the defendant who is trying 
to protect his possessory rights oannot 
fall back upon his earlier title deeds if the 
later title deed which was intended to 
luparscde the earlier title deed was found 
to be invalid or was Invalidated. 


* o&cMi ii me 


s§l aside, ths partits ire elcarly remit 
ted to their original rights as they stood 
before the compromise. The effect of set 
ting aside a compromise brought about b\ 
fraud and oollusion was considered by theli 
Lordships of the Privy Oounoll In Kha 
{\orunntsta v. Bwshan Jthan (10) am 
differing from the Oalentta High Oourt 


(9) (ISOS) 9 N L.B.9B. ! ~ 

.V(?! a)?T ,) 8 0-1W|BB| l ' W.R. 
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Iheir Lordships say that all rights whioh 
were attempted to be settled by the oom- 
promise were revived on both sides when 
the compromise was set aside. A similar 
question was considered by Mookerjee, J., 
in Surjiram Marwari v. Barhamdeo Per- 
shad (ll) where bo holds that il a mortgage 
right was intended to be merged in a con¬ 
veyance and the oonveyanoe proved 
ineffectual, the right under tbe mort¬ 
gage revived. In Earohandi Lai v. 
Sheoraj Singh (12) a mortgagee sued to 
enforoe his mortgage of 1876 though he 
bad aooepted two later deeds of 1887 in 
satisfaction of his mortgage and even 
though he had handed over the dooumont 
of 1876 to the mortgagor. It was argued 
in defence that tbe mortgage of 1876 was 
destroyed by the tw 0 deeds of 1887 and 
could not be revived. Their Lordships 
however say : “ But the original inten¬ 
tion of tbe mortgagee was entirely 
frustrated by the faot that two deeds 
were held not to be binding on Mus* 
sammit Nandan and it does not appear to 
their Lordships to be oojisistent with 
equity or good oonsoienoe that the first 
three defendants, having suooessfully main¬ 
tained that tbe transaction embodied in 
the deeds of 1887 was not binding on them 
as heirs of Jai Chand, should now olaim 
the benefit of suoh transactions as release 
of the mortgage of tbe 13th of November 
1876.” Thus their Lordships held in the 
above oase that even defendants oould 
not plead against the revival of a former 
deed when tbe later deeds intended to 
supersede it were invalidated at their 
instanoe. A fortiori, it is clear that a 
plaintiff oould not invalidate a compromise 
deed and yet contend that the rights under 
the gift deed whioh were intended to be 
superseded by tbe oompromise deed oould 
not be revived even as a shield by the 
defendants. Tn fact, the matter seems to 
me to be unarguable. 

In the result I would dismiss the .appeal 
with oosts. We oertify 2 vakils for eaoh 

side. 

Spencer, J.:— This suit was instituted 
by tbe Bajah of Bamnad to reoover posses¬ 
sion of tbe village of Nedunthulasl wbioh 
was gifted away by his father the late 
Bajah by a permanent rent-free gift deed 

(11) (1904) 1 0 L J. *97 

(12) (1917) 89 All. 178=89 I. G. 848=44 I A. 60 
(P. 0.). 


dated June 2nd, 189?, to the 1st defendant. 
It is alleged in the plaint that tbe 1st 
defendant in his capacity of Javab Navis 
(private secretary) to the Bajah exoerolsed 
undue influence over his master, a man of 
weak will, to obtain this and other benefits 
for himself. Aboub a month after this gift 
the,late Bajah entered into an arrangement 
on July 12th, 1895 (Exhibit IV) by whioh 
he handed over his estate upon trust to be 
managed by a pensioned Subordinate Judge 
named Bao Bahadur Venkataranga Ayyar 
(styled a Dewan-Trustee) with one oo-ad- 
jutor Mr. Chentsal Bao, C.I.E., and with a 
oommlttee of three, consisting of himself 
and two distinguished legal praotitioners 
who bad power to remove the trustee or 
the oo adjutor and to fill their plaoes when 
they booame vaoant. Tbe estate was to 
bo thus managed till the present Bajah 
attained the age of 21, whioh happened on 
June 3rd, 1910, within 3 years before the 
filing of the plaint in this suit. 

On April 24th, 1902 tbe said Dewan 
Trustee-together with the two lessees 
of the Bamnad Estate entered into 
an amioable arrangement of compro¬ 
mise (Exhibit II) with the 1st defendant 
whereby he was to oontinue to enjoy 
the village of Neduntbulasi hereditarily 
and in perpetuity, but instead of its 
being rent free, he was to pay a 
poruppu or quit-rent of Bs. 402-1-10 
annually whioh amounted to a moiety of 
the sarasari or average rent of Bs. 804-3-7. 
The present suit, whether its object be to 
set aside the gift deed of 1895 or the 
settlement of 1902 is hopelessly time- 
barred under Art. 91 of tbe Limitation Aot. 

Mr. Srinivasa Iyengar argued that the 
later transaction bavlDg superseded the 
earlier gift, tbe plaintiff need not sue to 
set aside the gift but be oould within 3 
years of attaining majority repudiate the 
aots of bis trustee if they were improvident 
and injurious to his Interests. 

When this oase oame before a Benoh of 
this High Court on a previous oooasion, the 
learned Chief Justioe and Seshagiri Aiyar. 
J. sent it baok for fresh consideration and 
for further evidenoe on the questions whe¬ 
ther tbe undue iofluenoe, to whioh tbe 
Bajah was alleged to have been subjected, 
continued to affeot the succeeding trustee 
as was alleged in paragraph 22 of tbe plaint, 
and whether tbe transfer (Exhibit II) was 
inconsistent with the duties of the trustee. 
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Tba Subordinate Jodge has now found 
tbat "there Is no evidenoe muob less any 
allegation tbat tbe snooeeding trustees were 
subjeot to any undue influence”; be also 
observed tbat it was "difficult to bold tbat 
tbe suit was in time in view of tbe faot 
tbat there was no evidenoe or even any 
allegation that the late Rajah continued to 
be under tbe undue influence of the 1st 
defendant (or 8 years after tbe gift till be 
died in 1903”. 

Aooordingly it is not now oontended in 
appeal tbat tbe trustee, VeDkataranga 
Atyar was nnder undue influence. It is 
only argued tbat bis act in oonflrming tbe 
Bajab's grant though with tbe modification 
tbat quit-Tent was to be paid, was an im¬ 
provident act and in exoess of bis powers 
as be should have sued to have tbe gift 
set aside if be bad realised bis responsibili¬ 
ties and if be bad been aware of tbe facts 
whioh would have enabled him to suooeed 
in suoh a suit. 


Now Rao Bahadur Venkata Ranga Iyer 
bad bean given faolHty for obtaining the 
advloe of that dlstinpul c bed Hindu gentle¬ 
man of nrqnestloned probity, Mr. Obentsal 
Rao, 0.1 B. on all Important matters 
connected with bis lm«t. I am o* opinion 
tbat be tray have reali c cd tbe diffionltv of 
SestabtlcbW In a Com! of law tbat the Rajah 
was actuated bv ondne Influence when be 
made the pin of this village, and the far¬ 
ther difficulty of proving tbat that influence 
prevailed so long a« to exouse tbe failure of 
those in whom the management of tbe 
estate vested for 3 years after 1895 to 
make any attempt to revoke tbe pifl. In 
1909 be may have bona fide considered 
tbat half a loaf was better than no bread 
and that therefore in the be«t interests of 
tbe minor be was well advised to save at 
least Re. 402 a year out of tbe village in 
view of the Improbability of e suit to 
recover tbe whole village in feot being 
suooasefof. H vae thus e compromise of 
doubllu! oleltn. He was eotlng wltbin 
bis powers nnder S. 43 of tbe Trusts Aot, 
read with tbe proviso to tbe section whioh 
relates to sole trustee end with clause 22 
of the deed of trust, Tbe meaning of the 
word* "sole acting tru'tee” occurring in 
S. 43 of the Indian Tru^to Aot becomes 
oleer from arefereroe to S. 21 of the Eng¬ 
lish Trustee Act of 1893. If tbe instru- 
iTOmt cheating tbe trust authorises a sole 
‘rustee tp execute the trusts end powers 
'thereof, ^VU'Wed- •• sole aotibg 
1911 M—61 


trustee when he enters into an agreement! 
of composition or other arrangement. [ 

But it is argued that tbe deed of gift of 
1895 bears on its faoe traces of undue in¬ 
fluence beoause it oontains false state¬ 
ments (1) tbat the village was only worth 
Bs. 7.000 whereas it is onthe statement of 
D. W. 1 now worth about Rs. 30,000 and 
must have then been worth Rs. 20,000, (2) 
that tbe Rajah was acting in deferenoe to 
hie mother's wishes though she had 
died 2 months before, and (3) tbat tbe 
donee bad been working for 12 years with¬ 
out any salary. It is further argued tbat 
under S. 16 (3) of tbe Indian Contraot Aot 
tbe burden of proving tbat tbe gift to 1st 
defendant was not Induoed by undue in¬ 
fluence lay on the defendant. 


v/aow ui y * r CC7* \LO) IS 

olted as an instanoe of ondne inflaenae exer- 
olsed by a servant over his master. The olr- 
onmstanoes of tbat oase were exceptional. 
Conveyances which reported to beve been 
made for valuable consideration were held 
to bo not supportable even as gifts when 
their exeoublon was obtained by fraud and 
undue influenoe. There is no presumption 
that all servants wield suoh influenoe, as 
Green wielded over their masters, or tbat 
all masters are so weak willed as Mr. 
Bridgman. Tbe evidence in tbe present 
oase tends »o show that tbe late Rajah was 
emotional and "generous to a fault' 1 but not 
of weak intelleot or irresponsible for bis 
actions. It bas not been proved tbat the 1st 
defendant wa c in a position to dominate the 
will of tbe Rajab or tbat the transaction 
was an unoonso'cnable one. Tbe 1st defen¬ 
dant already bad a lease for this village for 
wbiob be bad to pay a porupru of Rs. 800 
and odd. Tbe statement in the gift deed 
tbat tbe Rajah'S mother wished to oonfer 
some benefit on tbe 1st defendant for his 
servioes is not shown to be false, and the 
faot tbat tbe oooasion was that of the 
mother’s second masigam makes It prob¬ 
able tbat tbe Rajah was actuated by pious 
feelings evoked by bis mother's memory 
when be made tbe gift. To adopt the 
words of Sir Arthur Wilson when deliver- 
ing tbe Judgment of tbe Privy Council in 
Zaieoil a/nno/ee Mocker dam y. Ha fig 
Boo (2) but sub-titut.og tbe words 'servant' 
for daughter and master' for 'mother' the 
oircumstanoes of this sift may wall h. 
summed up in these words: 

(18) (1767) 97 B, B. til. 
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4 The meie relation iof servant to master o! 
ooarse in itself suggests nothing in the way of 
special influence or oontrol. ihe evidence seems 
quite insufficient to establish any general ossa of 
domination on the part of the servant and Bab- 
jeotion of the master snoh as to lead to a pre¬ 
sumption against any traneaotion between the 
two. With regard to the aotual transaotions in 
question there is no evidence whatever of undue 
influence brought to bear upon them." 

Now looking at tba faots of this transao- 
tlon in tba same light as they have bean 
presented at tbe trial of this suit, tbe 
Dewan Trustee with his Co-adjuior 
having fahe resigned Bajah with his oom- 
mittee of lawyers behind them may well 
have doubted the practicability of getting 
a Court of Justioe to undo what had been 
done and so they may have allowed the 
olaim to beoome barred by time and finally 
to have mad9 the best terms possible oat 
of a bad oase. Tbe result of that settle¬ 
ment is Exhibit II in which it is reoited 
that the trustee and tbe lessees in con¬ 
sideration of tbe oost, trouble and inoon- 
venienoe that both parties might be put to 
If proceedings were instituted in Court in 
respeob of tbe deed of Jane 2nd, 1896 as 
well as of the uncertainty of the result of 
litigation and of other faots, bad decided to 
have the dispute settled amioably and had 
entered into the arrangement detailed 
therein. 

That arrangement in my opinion oannot 
now be legally set aside even if tbe plain¬ 
tiff could now snooeed in setting it aside, 
his position would be worse as he would 
then be confronted with tbe more formid¬ 
able obstaole of tbe absolute gift by his 
father to 1st defendant. His suit to set 
aside that gift is long out of time. The 
Appeal fails and is dismissed with oosts. 

Appeal dismissed. 
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Spknobb and Bamesam, JJ. 

Kondipalli Tatireddy —Petitioner 

D. Bamaohandra Bow Uppaluru and 
another—Bespondents. 

Civil Bevision Petition No. 489 of 1920, 
deolded on 2od February 1921, from the 
order of the Dlsl. J., Kistna dated 8th 
Deoember 1919, in Miscellaneous Appeal 
No. 2 of 1919. 

*(a) Civil P. C„ 0. 31, R. 12-SaU net aside 
under—It it not necessary to find that judgment- 
debtor sustained substantial loss. 
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When a sale ia set aside under B. 73 on aooount 
of the deoree-holder’s failure to obtain per¬ 
mission to bid, it is not necessary to find also 
that the judgment-debtor sustained substantial 
loss by the sale. [p. 402 , 0. 2.] 

(b> Provincial Insolvency Act (1907), S. H— 
Party to litigation declared insolvent is not pre¬ 
cluded from appealing.—Civil P C. O. 32, R. 8. 

If daring the pendenoy 0 ! a litigation one of 
the pnnoipal parties la adjndioated insolvent that 
person is not disqnalifled by reason of his Insol¬ 
vency from appealing. [P. 403, O. 3.] 

N. Bama Bao and M. Bamaohandra 
Bao for Petitioner. 

P. Narayanamurti and P. Somasunda- 
ram —for Bespondents. 

Spencer, J: —This revision petition is 
oonneoted with A. A. A. O. No. 36 of 1920 
whioh has been dismissed for want of a 
provision for a second appeal in oases 
where a sale is set aside under rule 72 or 
92 of Order XXI of the Code of Civil Pro¬ 
cedure. 

In order to brtag the matter within the 
eoope of our revisiooal powers two argu¬ 
ments have been put forward. 

It is urged that tbe Distriot Judge has 
not found that the appellant before him 
had sustained substantial injury. 

I hbirtk, that although there are no ex¬ 
press words in tbe Distriot Judge's judgment 
to show that such waB his finding, it follows/ 
as a neoos c ary implication from the faot 
whioh is found that the property was sold 
for about half of its real value. Again tbe 
Distriot Judge has found that the purohase 
was benami for the deoree-holder. When 
a sale is set aside under rale 72 on aooount 
of tbe deoree-holder’s failure to oblab 
permission to bid it is not neoessary t( 
find also that tbe judgment-debtor sustain¬ 
ed snbstantial loss by the sale. 

Nexb, It is argued that if daring the pen 
denoy of litigation one of the prinoipa) 
parties is adjudicated insolvent, that per 
son is not disqualified by reason of his 
insolvency from appealing. 

We have not been shown any anthority 
for this proposition. Under S. 16 of the 
Provincial Insolvency Aot it is the pro¬ 
perty of the insolvent whioh beoomes vest¬ 
ed iD a Beoeiver. Thera are words which 
may be read as making insolvency equi¬ 
valent to the oivif death of the individual 
and taking away his oommon law rights of 
aotion. For protecting the rights of credi¬ 
tors in an Insolvent’s property, the reoeiver 
may appropriately be joined as a partyi hut 
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it does nofc follow from kbls that kbe insol* 
vent has no loom standi in civil proceed¬ 
ings of Ihis kind. 

The petition is dismissed. Each party 
to bear bis own oosbs. 

Ramesam, J.— I agree. 

I think kbe respondent before ns againsb 
whom kbe Distriok Munsit's order was pass¬ 
ed was khe proper person ko file tbe appeal 
in kbe lower appellate oourk and was com¬ 
petent ko prosecute it though be bad be- 
oome an insolvent. Tbe principle that a 
person wbo is a parky bo a suit or other pro¬ 
ceeding in bis own right does not become 
disentitled to continue to represent tbe 
interest merely beoanse. in tbe ooarse of 
the proceeding, bis right has devolved on 
another by aok of parties or by operation of 
law, is recognised in Order XXlI of tbe 
Oode of Oivll Prooedure, role 10 of whiob 
is only an enabling provision. When khe 
Iakte> has not been brought on the record 
for want of an application to that effect, 
kbe former continues to represent the latter 
durtog tbe r*sk of the proceeding including 
all its stages in appeal. Tbe only excep¬ 
tion to this is mentioned in Order XXII, 
rule 8, which applies to an insolvent plain¬ 
tiff and ie confined to suits (see rule 12) 
when tbe events mentioned therein bap- 
pen. The oasa in Munwar Lai v. Diwan 
Singh (1) may be possibly right on the 
(Beks. But It tbe facts are suoh as to make 
the decision inconsistent with tbe above 
view, I respectfully dissent from it. The 
ease in Baghunath Dot v. Sunderdat 
Khetu (2) relied on by Mr. Narayana- 
moorthy is a deolsion on Order XXI, rule 
22 and is not Inconsistent with my oon- 
olusion, whloh is complimentary to the 
rale of lit pendsnj enacted in S. 62 ol the 
Transfer of Property Aot, 

I agree with my learned brother on the 
other points also and oonour in kbe order 
proposed by him. 

__ Petition ditmiued. 

‘ (I) (1918) 181 . 0 . 923 . “ 

(P.a.V’ 01W 43 C “ 1 ' 73=34 ‘ I - °* 804=41 *• A. 861 
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Napieb and Odqbbb, J J. 

Venku Chettiar and others —Appellants. 


v. 

Doraisami Chettiar and others —Respon¬ 
dents. 

Seoond Appeal No. 1146 of 1920, deolded 
on 1st Maroh 1921, from the deoree of tbe 
Sub-J., Mayavaram, in Appeal Sulk No. 2 
of 1919. 

Civil P. C„ S. 92— Suit by trustee against dit- 
missed servant Jor account oJ trust money—S. 92 
not apply* 

k salt by a trasteOj against a person whom ho 
alleges to have lawfully dismissed is none-the-lees 
outside the floopa of 3 92 because it asks foe an 
aoooQnt of the trust money received and payment 
of the amount due [p. 408, 0. 2.J 

A. Venkatarayaliah —for Appellants. 

A. Krishnaeamy Iyer and K. Bhashyam 
Iyengar —for Respondents. 


Judgment.—The main point argued by 
the appellant Is really settled against him 
in this Court. It has been consistently held 
that S. 92 of khe Cods of Civil Prooedure 
only governs suits for the vindication of 
the rights of the publio in publlo charitable 
trusts and not to suits for vindioating the 
plaintiff's right of management and getting 
possession for the purpose of management 
ol the trust properties. Following the de¬ 
cision in Appeal No. 368 of 1919 we hold 
that a suit by a trustee against a person 
whom he alleges to have lawfully dismiss- 
ed Is none the-less outside the scope ol 
S. 92 because It asks for an aooount oi 
the trust money reoalved and payment oi 
the amount due. It is sought to distinguish 
that oase on the ground that the plaintiff 
has in bis plaint olaimed to sue on behalf ot 
the com mumty. This is not s o; he olaimed 
as trustee to reoover the property to be 
vested m him on behalf of the temple and 
for the common Interest of the village • 
this simply means to be vested In him as 
trustee. Then it is argued that he has 
oonvertad his suit into a representative 
suit and reliance is placed on khe language 
of his petition; hut Seshaairi Ivor I 

leave expressly says, “ 
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Johurry (l) that in that suit bhe plaintiff 
joined his right as trustee, his personal 
right and repre c entative obaraoter and yet 
Ihe suit wa; held not barred by S. 92 In 
that ease all the authorities were elabo¬ 
rately disous^ed by Woodroffo, J. and In 
Appeal No. 368 of 1 919 whioh we are 
following, the oonolnsions of Woodroffe, J. 
were aooepbed and adopted by this Court. 
Tbe deoision of the lower appellate oouri 
is therefore oorreot and bhe appeal must be 
dismissed with oosts. 

Appeal ditmissed. 

(1J (1906) 3J Gal. 789-i0 J. W. N. 681. 
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SPEM3KB AND RaMESaM, JJ. 

Korumbakkat Parkum Vengaalasheri 
Mo%a%n Kutti —Defondant 1 Appellant. 

v. 

Thunivilandiyal Mariamumma and 
others- PlaintiS and Defondants-2*7—Res¬ 
pondents. 

Appeal No. 70 of 1920, deoided on 23rd 
Maron 1921, from tbe order of tbe 
Temporary bub J., Tellloherry, In Appeal 
Sait No. 366 of 1918, dated 12lh August 
1919. 

* Mahomedan Law—‘Partition—Co-heirt are 
only tenants tn-common— Partial partition may be 
allowed t] other thartrt are not much inconvenienc¬ 
ed. 

Id the case ot Muhammadans, the oo-heirs are 
ody tenant *-id oommoo, and there ie no joint 
family :n tbe H qou i aw sense of the term. The 
rule in their oa<e against partial paitinon is not 
so rigid and partial partition may be allowed if 
there ii not muob inoonvemenoe to the other 
sharers and if the plaintid will otherwise be left 
without a remedy. (P. 401, O. 2 ; P. 405, O. l.J 

B. Poofter—for Appellant 

K. P. Kesava Menon—lot Respondents. 

Judgment :—Tbe (aots of tbe oase may 
be britlly staled. Defendants 4, 5 and 6 
are Muhammadan brothers. The 7bb defen¬ 
dant is their sister. The suit property 
belonged (n jenrn to their father who 
demised it on kanom to 1st defendant on 
4tb June 1903, Ex. O being tbe marupat. 
The defendants 4 and 6 granted a mel- 
ohartb ot tne properly to plaintiff by Ex. 
B (dated 20ib February 19iG) and ou Us 
footing tue plaintiff brought a suit for 
redemption of the kaoom (O. S. No. 616 
of i.916). That suit was dismissed on the 
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ground that Ex. B was valid only as 
regards the 4/7|b share o( defendants 4 and 

6 and was not binding on defendants 6 and 

7 and the suit oould not be oonverted 
into a suit for partition without the 
oonsent of tbe defendants. See Mamxt 
v. Kuttu 11). The present c uil is for parti¬ 
tion and reoovery of Ihe 4/7 th share. It 
may be mentioned that meanwhile the ka¬ 
nom in favour of 1st defendant had axpired 
and the 1st defendant had a renewal under 
Ex. I from bhe 6lh defendant. The Lower 
oourks found that Ex I is valid only lores- 
pool of bhe 2/7th share of the 6th defen¬ 
dant. 

The 1st, 6th and 7lh defendants con¬ 
tended tbab the sail was nob malntalnaole, 
belDg one (or partial partition. Toe Munsif 
allowed this oontenti jd ; bub tbe Subordi¬ 
nate Judge reversed bis finding aod reman¬ 
ded the appeal (or disposal aooording to 
law. This appeal against the order of the 
Subordinate Judge has been filed only by 
the ls> delennanl who repeated bhe con¬ 
tention before a*, ll this were a oase of 
Hindu Law tbe objeotion womd oeriainly 
bold good—Vide SunJoro lytr v. Krishna- 
moorthi lytr (2) and Munjaya v. Snun- 
muga (3). But the objeolion can De raised 
only by the members ot the family and 
not by strangers. See Ibiramsa Row than v. 
Thiruvnkatasioami Ratck (4) where it Is 
said that a stranger cannot enforce parti¬ 
tion against the will o( tbe other members 
without suing for a general parlilton. II 
follows thab Ihe objeotion may be waived 
by them and Ibis oan be done at any 
stage. 

Again even as a rale of Hindu Law, il Is 
a rigid rule only so far as joint family pro¬ 
perly Is oonoeroed being a substantial 
rule of Hindu Law—See Bakewell, J in 
Manjaya v. Shanmuga (3). Il tbe property 
is not joint family property and the parlies 
are nob oo-paroeners bub only oo-owners 
or teoants-m-oommon the rale is not so 
rigid and partial paitition may be alloweo 
it there Is not mnoh inoonvenlenoe to the 
other sharers and if the plaintiff will other¬ 
wise be leit without a remedy—See Badha 
k'tnta Shah v. Bipro Das Boy ( 5), and Syed 

(li 0882. 6 Mad (il. 

(1) (1918) 81 M. L. J. 817=4 L.W. 283=85 L 0. 
677 = (Ul6) J M. W N. 166. 

l8) (in 16) Si Mad 684=13 M. Ii. J. 678=22 !• 
a 656 = 1914 M. W. N. 358 

( i) (lftiOi 84 Mad 2 9 -iO M. £,. J. 743=7 I. 0. 
659=1910 M. W. N. 880. 

(6) (1905) 1 0. L. J. 40. 
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Bobibur Rasul Abiul Fait v. Ashitu Mohan 
Ohosh (6) and Uma Sundari Debi v. 
Benode Lai Pakrashi (7) and A. 8. No. 133 
and 184 of 1907. Il is then merely a rule 
of prooessual law. 

In Ibe case of Muhammadans, the oo- 
oeirs are only tenants-iQ-oommon, and there 
s no joint family in the Hmdo Law sense 
j( the berm. The rale oan at best apply 
to the Muhammadans only in the manner 
it applies to leaanbs-in-oammon among 
Hindus, and we understand the oase in 
Mahomed Faelur v. Md. Faytur (8) 
in wbtoh the parties were MuUammdans 
(distinguished, though not disapproved, in 
Ham Chandra v. Eemanta Kumar* (9), 
only to lay down that it is not 
desirable to allow a suit for partial parti* 
tlon among oo heirs, if it oauses mnoh 
inoonvenienoe to toe defendants who are 
oo-heirs, beoause suob suits lead to a 
multiplicity of suits and to endless litigation. 
That the soope of the rule as applioable to 
Muhammadans oannob be extended beyond 
this is olear from the observations of 
Ayling and Tyahjl, JJ in Moidcensa Row- 
than v. Muhammad Kasim Rotolhan (10). 

For the proper disposal of the appellant's 
joontention, it is neoeesary we would have 
'to call for a 6nding on the point. We asked 
the plaintiff's oounsel to asoertain from his 
client if he is willing to have joint posses¬ 
sion with 1st defendant or, otherwise, so 
amend the plaint as to avoid the objeotlon. 
The respondent's oounsel hat now stated 
that be is content with a deoree tor 
redemption of 4/7th share and joint posses* 

Jon.—See Palott Qhandu v. Kolaihuru 
Karammal (li). 


The oase will be remanded to the Distr 
lob Munslf tor disposing of any other point 
that remain undeoided, suoh as the valui 
of improvements and lor passing a deore 
^odemptloii and for joint possession c 
4/7th share, Eaoh party ho bear its owi 
oosts In this appeal. 


Com remanded 


(6) (1909) 19 o. W. N 84a 
tll'(l907j 14 OaL 1026. 

g W J* 0 W ‘ * ®7T=*101. 0 . to*. 
U 1 ) (1918) M. w. N. 189-23 1.0. 34a. 
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WaLuis. 0. J. and Nj-piisa, J. 

S. T. if. S. Murugappa Ohettiar and 
another —Plaintiffs-Appellants 

v. 

Ponnuswami Pillai —Defendant* Bes- 

pondem. 

Appeal No. 316 of 19L9, daoided on 29th 
Maroa 1921, from the djorae of toe Sab-J. 
Tnohtaopoly, in Original Suit No. 07 of 
1917. 

P. 0., 0 41, R. 32 (b) — Appeal abating— 
Crou 00 }actions aan-ut 06 hi,ini am d«nrnun*i. 

Where an appeal has aoatad, the rsspoaieat Is 
not entitled to Qavo ms ocojj objaattoaa heard 
and detecmiaed. 

K. V. Krishnuioani Aiyar~lot Appel¬ 
lant. 

T. V. Venkatarama Aiyar —for Respon¬ 
dent. 


Judgment.—Following the Fall Benah 
decision in Bastomjs Dorebjt v. Burse U) 
we nold tbs appeal aoates and is dismissed 
with oosts. 

• 

In this oase the plaintiff preferred an 
appeal from a deoree in nis favour in a suit 
lor malioioas prosecution on the ground 
that the damages awarded were insuffi¬ 
cient, and the deienoant who had not ap¬ 
pealed from the deoree, hied a memoran¬ 
dum of objeonons contesting the decree. 
The plaintiff having died subsequently, his 
appeal abated, as we have just bold, on the 
autnoniy ol the Full Benon decision In 
Bustomji Dorebjt v. Nurse (1) and Jostem 
Ttruvengaoconartar v. Swami Iyengar f2J. 
Tbo question Ihen Argued beloie us was 
whether the respondent in the appoal is 
none-the-less entitled to have his memo- 
random of objections heard and deter- 
mined. 0.41, rule 22 (4), 0. P. 0. gives 
him snoh a right when attar the filing of 
his memorandum of objeotlons the appeal 
das been withdrawn or dismissed lor da- 
fault, but not when it has abated. If the 
legislature had intended that he should 
have suoh a right In oases of abatement 
»lso, it would have said so. Bulo 22 (i) 
entitled a respondent though he may not 
have appealed irom.any part ol the deoree, 
not omy to support the deoree on auy of 
th o grounds deo ided against him in the 

&82SSSSXZ* “• *1 *> 
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oonrk below, bufe, also, lo lake any oross- 
objection to bhe deoree wbioh he coaid have 
taken by way of appeal. The intention of 
the rule is nob bo give a respondent who has 
allowed his own right of appeal to beoome 
barred a fresh substantive right of appeal, 
but only to allow him to take cross objec¬ 
tions on the appeal filed by the other side 
and, if that appeal goes the right to take 
oross-objeotions goes with It. As however 
it would bo a hardship to allow an appell¬ 
ant to prevent the memorandum of objec¬ 
tions from being heard by withdrawing the 
appeal or allowing it to be dismissed for 
default, the legislature has thought fit to 
provide that in such oases the memorandum 
oi objections may "nevertheless’ be heard 
arid determined. The use of the word 
'nevertheless ” is significant, especially 
when read with the words "oross objec¬ 
tions" which has been substituted for ob¬ 
jection whioh ooourred in S. 61 of bhe old 
Code. This language shows that the 
legislature did not intend to alter the law 
by whioh the entertainment of objection 
was made contingent and dependent upon 
the bearing of the appeal. Whatever may be 
tbe reasons for bhe omission in rule 22 ( 1 ) 
of tbe words " upon the hearing " wbioh 
ooourred in seotion 561, the rule is 
sufficiently plaint as It stands, as held by 
tbe Full Benoh in Alagappa Chettiar v. 
Chokalingam Chelttar, [3) in whioh it was 
ruled that, where an appeal is dismissed as 
barred by limitation, the memorandum of 
objections cannot be beard. 

The memorandum of objections is dis¬ 
missed with oosts. 

Appeal and memo of 
objections dismissed. 

(B) (1918) 41 Mad. 904*8 L. W. 340=85 M. L. 
J. 286=48 I. 0. 208=1918 M. W. N. 68b (F. B.). 
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Spehobb, J. 

Damodar Padhano— Petitioner 

v. 

Haribandhu Patnaiok— Bespondent 

Miscellaneous Petition No. 1083 of 1920 
deoided on 27th January 1921, for review 
of the judgment of the High Court, dated 
14th November 1919, in Seoond Appeal 
No. 1928 of 1918. 


1921 

* Practice—Appeal—Suit for accounts — Preli¬ 
minary and final decreet—Single appeal from 
both tt ptrmiuible but Court-fee merely in reipect 
of ftnal decree it not enough —Civil Pro. Code. 
St. 2 and 97. 

In a suit for aoooants it is competent for the 
appellant to prefer a single oomoined appeal 
against the preliminary and the final deoreea it 
the dates permit him to do so. The Courl-lee oal- 
oulated upon tbe amount asoertamed and embodi¬ 
ed in the final deoree is not sufficient to enable 
the appellants to appeal against the preliminary 
deoree also. [P.408, O. 2] 

If the appeal in a suit tor aoooants is from the 
whole deoree, the appellant is bound by the plam- 
tifi's valuation in the plaint. 39 Mad 726 Foil 
82 AIL 617 Dissented from. [P. 407, 0.1.] 

P. Narayanamurthi —for Petitioner. 

C. S. Venkataohanar —for Bespondent. 

Order.—At tbe hearing of this applioa- 
tion lo review the judgment given by Mr. 
Justice Bake well and my sell ln-Seoond 
Appeal No. 1928 of 19 j. 8 it was argued (1) 
that it was oompetenb for the appellant to 
prefer a single oombined appeal against 
tbe preliminary and the final deorees if the 
dates permitted him to ao so ; 

( 2 ) that bhe grounds ot appeal to the 
District Court referred to both the preli¬ 
minary and final deorees: 

(3) that the oourt-fee oaloulated upon 
the amount ascertained and embodied in 
tbe final deoree was sufficient to enable 
the appellants to appeal against tbe preli¬ 
minary deoree also. 

Tbe first two oontentions are right and 
do not require to be refuted. Tbe first is 
supported by the deolslons of Balwantsing 
Bamchandra v. Sakharam Alanoharam 
U) and Dattatraya v. Ajmuddxn [2J. In 
our judgment, wbioh is sought to be re¬ 
viewed, it was oonoeded that the appellant 
in the Distnot Court was entitled to appeal 
from both deorees and that he was not too 
late when be appealed against the final 
deoree, to appeal also against the prelimi¬ 
nary deoree. It was also oonoeded that the 
District Judge might have bad regard to the 
nature of the grounds of appeal as stated in 
the appeal memorandum. At tbe same 
time it is undeniable that the date ot the 
original deoree and the valuation of the ap¬ 
peal are far more material than tbe grounds 
of the appeal for determining whether tba 
appeal Is to be treated as one against the 
preliminary or tbe final deoree or against 
both, and It was in that view that our judg¬ 
ment proceeded to find that the respon- 

(1) (1916J 18 Bom. Ii. B. 80 Note=88 I- 0.18T. 

(8; (1916) 18 Bom. h. B. 86=88 I. 0.146. 
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deals before as had In Ihe Dlslrlot Oourl 
appealed only agtinsl Ihe final deoree. 


The third oonteDlion oannot stand in 
(aoe of Ihe deoision in Srinivasaoharlu v. 
Perindevamma (3) whloh deolded that if 
the appeal in a sail for aoaoants is from 
the whole deoree the appellant is bound by 
the plaintiff’s valuation in the plaint. This 
Is a Fall Benoh deoision of this Ooart 
whiob followed Sarrii/a Ma-odLi v. Minam * 
mat (4) and I am bound by It. It was 
argued before the Fall Benoh that as sub- 
seation 4 of S. 7 of the Coart Fees Aot 
differs from other sub-seolions In that it 
refers to the memorandum of appeal as 
well as to the plaint, the appellant was at 
liberty to valae the appeal as he pleased 
but their Lordships did not aooept that 
argument. Reftrtnce under Oourt Feet 
Aot 1870 (6) and Ramakrishna Reddi v. 
Kotta Kota Reddi (6), Subramania Chetty 
▼. Palaohakrapani Ohettiar (7j and Lak • 
ihmi v. Mart Deoi (8) being oases whioh 
dealt with the valuation of appeals in suits 
based on mortgages have no applloation to 
Ihe valuation of appeals in suits falling 
under sub-seotion (ivj of S. 7. In the Allaha¬ 
bad High Court there is a deoision of a 
single Judge in Bhola Nath v. Persotam 
Dost (9) whioh takes a different view of 
S. 7, Oourt Fees Aot, from that taken by 
this High Court, but I must follow tbo 
ruling of the Full Benoh. 


' told that the praobioa in the off 
is to oolleot only one fee for an appi 
against both the preliminary and the 6i 
decrees aooordlng to the value of the st 
jeot matter in dispute in the appeal, 
the praotloe of the oourt Is in any w 
opposed to the ruling of the Full Benoh 
oannot be taken as a guide for deoldl 
the point whioh has now arisen. If t 
amount asportained to be due when 
final deoree is passed is greater than 

rS!!!t D \ ab " hl0h c lhe DWnllff valued 

relief In lhe fir9 * Instanoe and if 

oourMees on the appeal against both 
preliminary and final decrees are paid 
toe larger amount, it would be reason ; 

W^aeoa! 89 m ^ B0 m. l. j. * 

490*10 M.L I 940 
5 te 29 867= Ifi £ L. j. 387 

(?) Sms! M “wNMO-S T^o’ »» 
j. ( i a ow! 914> 8t 29 ^ L , a M 

fc 8W»T,4, j 
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to treat the greater as including the lesser 
amount; but in the present aase the relief 
sought was valued in the plaint at Bs. 
2,600 and the amount deoreed in the final 
deoree was Bs. 353-8-0 and although this 
latter amount was on a petition oorreoted 
into Bs. 2,860, the appellant in the Distriot 
Court who presented his appeal on 10th 
September 1917 before the amendment 
was made on 26th September 1917, paid 
court-fees on Bs. 353 only. It seems 
obvious from this faot that no oompetent 
appeal was presented within the limitation 
period against the preliminary deoree ; and 
Ihi9 being so, the review petition must fail. 
I dismiss it with oosts. 

Petition dismissed. 
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Sperobb and Odqbbs, JJ. 

Furtkaiaoharyttlu— Plaintiff-Appellant 

v. 

ifohana Panda and others— Defendants 
2-4-Bespondents. 

Seoond Appeal No. 1746 of 1918, decid¬ 
ed on 22nd July 1920, from the deoree of 
the Dist. J., Berhampur, in Appeal Suit 
No. 239 of 1916. 

(a) Principal and agent—Suit againtt agent's 
legal representatives for moneye received by agent 
and not accounted for and for moneye recoverable 
oy him h maintainable. 

Bren as against the representatives of an agent 

JJ" •Wit** »o a decree foi earns, 

aotaally due to him on aoooant of the agent 
having received and failed to aoooant foe them 

, “ ms w ^ ,oh negligently tailed to 
oolleot when it was hie duty to oolleot. The only 
diflerenoo In enbatanoe between a Bait for an aoo¬ 
oant against an agent and the same sail against 

S nIS? 1 . W ', U to ‘“at the burden 

^ upon the plaintiff to establish his 
oase. 17 1W.H.1 and 17 0. W. N. 698 p 0 U. 

... -»• s r t** 408 . 0-1] 

b) Hindu Lato-Debie-Breach of civil duty bv 

m*,u"£S!y ‘“ rt ” r «« nJ! !? 

assAJSLtRjsar 

•ySen* 1 . 2 1 tha family property if- 
MM- 71 and 34 OaL 678 Dist. [ p/foal Q. 5L] ’ 

*• B- Walarana SuM 

0 W. 1 ’”*? App 9 ll.nt. 
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Spencer, J.—This suit ms brought by 
the proprietor of a oertain tnam In the 
Ganjam District against his agent for an 
aooount of the oolleotions made by him in 
two villages, Agu and Konabbagu. Daring 
the oontinaanoe of the salt, after the issues 
were framed, the agent (the Gist defendant 
died, BDd his legal representatives, defend¬ 
ants Nos. 2 to 4, were brought on reoord 
and the suit oontlnued against them. The 
District Munsif found that the Grst defend¬ 
ant bad failed to aooount for a sum of 
Bs. 282 and odd per annum and gave the 
plaintiff a deoree for a lump sum of 
Bs. 4,691-14-0 being the sum misappro¬ 
priated or not accounted for, for ten years 
at the rate of Bs. 282 and odd per annum. 
The Distriot Judge thought that the suit 
though Gled against tha agent stood upon 
a different footing when it was continued 
against his representative. He observed 
that 

“plaintiff was bound to prove by positive evi¬ 
dence that defendant had reoeived the money foi 
wbioh they (hie representatives) are to be held 
responsible." 

Aoting on the evidence afforded by the 
reoeipls Gled in the suit be redooed the 
amoont to be paid by the defendants to 
Bs. P41 and odd and deoreed aooordingly. 
The plaintiff appeals. 

I think that the Distriot Judge was mis¬ 
taken in thinking that the plaintiff was 
bound to prove aotual reoeipt of all the 
monies whioh be seeks to recover. Even 
as against the representatives of an agent, 
the principal is entitled to a deoree for 
urns actually due to him on aooount of 
'be agent having reoeived and failed to ao- 
>ount for them and also for sums whioh he 
negligently failed to oolleot when it was 
his duty to o lleob. This is made dear by 
the observations of the Oaloutta High 
Court In Kumeda Charan Bala v. Atutosh 
Chattpodhyaya (l), and in another case 
in the same volume, Mahoraj Bahadur 
Singh v. Bosunfa Kumar Roy'- 2), the latter 
being one where, as here, the agent died 
pending the suit and the suit was continu¬ 
ed against bis legal representative. At 
rage 9, lb is observed that the only differ- 
tnoe in substanoe between a suit for au 
tooount against an agent and the same suit 
against the agent's representatives will be 
Ibat tbe burden of proof will be upon the 

II) (1912) 17 0. W. N. 6=16 I. C. 742=16 O.L. 
J 282. 

' (2) (1918) 17 0. W. N. 696=18 I. 0. 876. 


plaintiff to establish bis case. At page 697 
it is observed that the estate of the 
deoeased agent 

“is liable for any sum wbioh he may be found 
to have been owing or liable to make good at tha 
date of hie death." 


In this oasa issues 2 and 3 have been 
inartistioelly drawn up. It would have 
been sufficient to have had one Issue: 


"Whether the flret defendant and hie estate are 
liable to tbe plaintiff on taking aooonnta and, it 
eo, how muoh ia owing.” 


The respondents’ advooate raised two 
points in reply. First, he arguad that 
until tbe amount of the father’s indebted¬ 
ness was ascertained it was not a debt 
under tbe Hindu Law for whioh tbe joint 
family estate oonld be made liable; and 
seoondly, that if tbe father inourred debts 
by some oriminal aot tbe sons were not 
responsible by a pious duty to pay such 
debts. Tbe Grst contention is a novel 
odo, and we have not been shown any 
authority for tbe theory that the sons ere 
not liable upon oontraots and quasi con¬ 
tracts entered into by tbelr father ot 
upon other similar obligations legally 
Inourred. Tbe ceoond contention Is equally 
untenable, and was not advanoed as a 
dafenoe.to *be suit in tbe lower Courts. 
Tbe respondents’ advooate relied upon 
Mo Lowell & Co. v. Bogavi Cheitu (3) and 
Pareman Dost v. Bhattu Mahton (4). 
These oases may be distinguished on tb< 
ground that where there is a breaoh of civil 
duty even though it may involve some tor* 
or orime the sons are liable to make it good 
out of tbe family property. Tbis is made 
olear in Kumeda Charan Bala v. Aiutoth 
Ohottoondhvava (1), where the observations 
of Lord Ju c tio8 Cotton in Conoha v. 
Murrietta. Do Mora v. Conoha (5) are 
quoted, that 

“although do aolion for • tort oonld be revived 
or oommenoed avainat tbe repreeoutativa* of the 
person who committed it. vet tbe ea°e wa* diffe¬ 
rent where the aot w»i not a mere tort hot we* e 
breach of a qnael-ooutraot. where the el»lm was 
foooded oo hrenoh o* a fiduoiary relation oi on 
failure to perform a duty." 


In Garuda Sanyasayya v Vtrella Mur- 
anno (6). tbe representatives of a trustee 
ere made liable for oolleotions not aoooun- 
d for for a period of twe’ve years with 
i<* ohcprvatinn that_ 


(*> (1904) V Vad 71. 

( 4 1 ( 1 fi 07 ) 14 Hal. *72 

(6) (1*89) 40 Cb D 6'8=60 TV T 799 

(6) (1918) 86 M. L. J. 661=48 I. 0. 740 

L. W. 1- 
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** It waa tha doty ot tbe traateea to oolleofc 
the inooma and their subsequent mi<»ppro- 
riation of it does not afleot ibc liability to 
aooonnt whioh they inoaried by resaon of the 
oolleotion The faot that the misappropriation 
amounted to a criminal oflenoa appears to be 
irrelevant.” 

II is do answer to a olaim based on an 
antecedent oivil liability to plead a subse¬ 
quent criminal aot. 

The Distriot Judge, therefore, ml c direot- 
ed himself when he held that the plaintiff 
was bound to prove that the agent bad 
aotually reoelved money, for the represent* 
atives to be held responsible for that 
money. The representatives are liable 
equally with their father, the only 
differenoe being that while the agent’s 
6rsfc duty is to be constantly ready with 
bis aooounbs and to be always prepar¬ 
ed to explain them and snppoit them with 
vonohers, his representatives should not be 
required to attempt the impossible and ex¬ 
plain matters of whioh they have no per¬ 
sonal knowledge or to assist the plaintiff 
in the Investigation of the management of 
bis estate of whioh i bey are wholly Ignorant. 
The Judge, however, came to the oonolu ion 
that the District Maosif was fally justified 
In aooeptiog Exhibit D as a oorreot state¬ 
ment of the yearly demand, and he says that 
it would be a fair inference in a suit against 
the first defendant personally that ha had 
oolleoted the differenoe betweon the sam 
accounted for by him and the demand as 
shown in Exhibit B. 

I have felt some doubt whether in con¬ 
sideration of the frame of the issues a fresh 
finding should not be oalled for from the 
Distriot Judge. But I think his intention 
was olear that the first defendant, if alive, 
would have been responsible (or paying the 
sum deoreed in the Distriot Monslf’s judg¬ 
ment and that only his death was the 
reason for raduoing that amount. If this 
was his Intention, he was olearly wrong 
and he ought to have held the respondents 
liable lor the full amount whioh the 6rst 
defendant had failed to aaoonnt for. As my 
learned brother agrees, we mnst set aside 
the deoree of the Distriot Court and restore 
that of the Distriot Munsif with oosts here 
and in the Lower Appellate Court. 

Odfcra, J —I B g r ee. 

Appeal allotoed. 
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WaLLI:, 0. J , ANu KbIBHWaN, J. 

Ollattuthod* Ohoyi— Defen lent- Appel¬ 
lant 

v. 

S tertiary of State —Plaintiff Respondent. 

Seoond Appeal No. 1446 of 1920, deoided 
on lOkb May, 1921, from the deoree of the 
Disk J., South Malabar, In Appeal Suit 
No. 330 of 1919. 

Crown Qranti Act (1835 , S- 8 —Tenancy *'n 
Malabar— Malabar Compentalton for Tenants' 
Improvements Act—Tenant need not be paid com¬ 
pensation »/ he ha i agreed otherwise . 

^here the grant io question contains a reser¬ 
vation of the right to terminate thn tenaaoy on 
eix mouths' notice, and there ia an express cove¬ 
nant by the lessee to eurrender, the leasee oan be 
evicted without being paid for the improvements 
notwithstanding the Malabar Compensation for 
Tenants Improvements Aot. [P 409, 0. 9.] 

A. Krisknasami Aiyar and K. P. Rama- 
kriehna Aiyar —for Appellant. 

0. Madkavm Nair —for Respondent. 

Judgment.—This is an appeal from the 
appalia.o judgment of the Distriou Judge of 
Caliout reversing the judgment of the Dis¬ 
triot Muasif and granting the plaintiff—- 
the Government, a deoree for ejeotment 
without payment for improvements, instead 
of a deoree for ejectment of defendant on 
payment for improvements. 

The Distriot Judge has held that the 
lease sued on is a Crown grant within the 
meaning of a Crown Grants Aot and in 
that oonoluMon, in our opinion, he was 
right. Under S. 3 of the Crown Grants 
Aot of 1896 the grant is to " take effeot 
aooording to its tenor, any rule of law, 
statute or enaotment of the legislature to 
the oontrary notwithstanding." In our 
opinion it is not possible to have olearer 
words than these. The grant in question 
contains a reservation of the right to ter 
minate the tenanoy on six months' notioe 
ana there is an express covenant by the 
lessee to surrender. It is now said that he 
oannot be evioted until he has received 
compensation under the provisions ot the 
Malabar Compensation for Tenants’ Imp»o- 
vements Aot. To allow such a provision 
of that Aot to taka effeot would prevent 
the Crown graut in question fro m |»k| nE 
effeot aooordlcg to its tenor. *" 
agree with the deoision on 
Kalliyat Moosa Kutti v, 


We entirely 

this point in 
Storelary of 
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State (l) and deem It unnecessary to repeat 
the reasons whioh are given for that deci¬ 
sion. 

The appeal fails and Is dismissed with 
oosts. 

Appeal dismissed. 

TT) (1920) 43 Mad. 65-53 I. C- 846 = 
37 M. L. J. 332. 

A I. R. 1921 Madras 410 (1). 

Abdub Rahim, J. 

In re Ponnusami Pillai —Aooused-Peil- 
tioner. 

Criminal Revision No. 263 of 1920 and 
Criminal Revision Petition No. 215 of 
1920, deoided on 8th October 1920, from 
the judgment of hbe Village Magte., Vellai 
Adambar, dated 31st December, 1919, in 
C. C. No. 1 of 1919. 

Madras Regulation [II of 1816', S. 10 -Confine¬ 
ment must be only in village choultry and nowhere 
else. 

The Village Magistrate has power only to 
anforoe the sentenoe ol confinement in the village 
ohoaltry and nowhere else. [P. 410, O. 1.] 

B. Qanapathi Aiyar —for Petitioner.! 

V. L. Ethiraj—lor the Crown. 

Order. —Seotion 10 of Regulation II of 
1816 authorises Iho Village Magistrate to 
sentenoe a person guilty of oertaio offonoas 
of a ttlvial nature to confinement in oho 
village ohoultry for a period not exoceding 
12 hours. In this case the aonused was 
sentenced and placed in confinement in 
front of a temple whioh is said to be a 
public plaoe In the village of Vellayatham- 
,bur. The Village Magistrate has power 
only to enforce the sentenoe of oonfine- 

I ment in the village ohoultry and nowhere 
else. [See Kumarasami Chetty, In re (1)]. 
The sentenoe is, therefore, set aside. 

Sentence set aside. 

( 1 ) 1 Weir 924. 


* A. I. R. 1921 Madras 410 (2). 

Ayling and Odgkbs, JJ. 

Sontyanagopala Dasee and others De¬ 
fendants 1-4-Appellants 

v. 

Inapatalupula Bami and others Plain¬ 
tiffs and Defendants 6-7-Respondents. 

Second Appeal No. 1568 of 1919, decid¬ 
ed on 21st January, 1921. from the deoree 


of the Dist. J., Ganjam, in Appeal Suit 
No. 467 of 1917. 

(*' Madras Hereditary Village Officers Act (8 of 
1895), S. 5— Unenfranchised service itiam—Usu¬ 
fructuary mortgage is void—T. P. Act , S 45. 

Usufruotuary mortgage of unenfranchised ser¬ 
vice mam is voM. Transfer of Property Aofc, 8. 43, 
cannot save auoh mortgage. [P. 411, 0.1.] 

• lb} Advene possession—Void usufructuary 
mortgage—Possession transferred--Transferee pre¬ 
scribes for title as usufructuary mortgagee . 

Where possession is obtained under a void 
usufructuary mortgage, the person obtaining 
possession and retaining it for 12 years acquires * 
title only usufraotuary mortgagee and is bound 
by the oovenants of the mortgage. [P. 412, 0. 1.] 

G. S. Venkatachari —for Appellants. 

B. Jagannadka Doss—for Respondents. 

Judgment:—This is an appaal by de¬ 
fendants 1 to 4 in the suit whioh was 
brought by the plaintiffs on the footing of 
two usuliuobuary mortgages, Exs. A and B, 
in whioh She iatber-iu-law of the 1st plain¬ 
tiff and the father of the 2nd plaintiff 
were the mortgagors and the 1st defen¬ 
dant was the mortgagee. The plaintiffs 
oiaim that the mortgage debt having bean 
completely discharged they are entitled to 
the possession of the mortgaged lands by 
ejection of the defendants. They also 
olaim an aooount. 

The mortgage deeds are dated respect¬ 
ively 27tib September 1892 and 28bb April 
1893. The written statement filed by the 
defendants admit that the father-in-law of 
the 1st plaintiff, the 2nd defendant and 
oerkain minors became indebted up to 13th 
Maroh 1887 in the sum of Rs. 560 in res- 
peob of the plaint mentioned registered 
deeds of mortgage with possession and they 
oxeouted a settlement of aooount. They 
also file an aooount aDd plead that the sum 
ol Rs. 950 odd is atill due to them and 
that the plaint ffs oanuot redeem without 
paying this sum. 

The Issues, as originaliy settled, were 
for aocounts and on the question of non¬ 
joinder of oertain alleged necessary parties. 
But on remand the Distrlot Munsif framed 
an additional issue whioh is the point taken 
in the seoond appeal before us. The issue 
runs as follows: " Are the suit mortgages 

void on aooount of uon-enfranohisament 
and, it so, is the plaintiff's suit in time and 
the olaim for possession of the lands not 
barred?" Both the lower oourts have 
held that the plaintiffs are entitled to 
redeem. 
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The suit lands were unenfranchised ser- 
vloe loam lands ab the date of Exs. A and 
B though they have bean enfranchised 
sinaa. The mortgages therefore are by the 
provisions of 8. 5 of Madras Aofc III of 
1895. dearly void ; and there is ample 
anthority for holding that bhe provisions 
of S. 43 of the Transfer of Property Act 
cannot be applied so as to save a transac¬ 
tion of this sort. Vide Narahari Sahu v. 
'Siva Koriihan Naidu (l)> Baehu Bamayya 
v. Dara Satehi (3) and Bamayya v. Jagan- 
nadham{9). 

The appellants contend that, as the 
mortgages arc void, the defendants having 
been in possession continuously sinoe 1892 
to the date of bhe suit in 1914 have acquir¬ 
ed an absolute title to the snit lands and 
cannot be dispossessed by the plaintiff 
or anybody else. The respondents, on the 
other hand t oontend that while admitting 
that the defendants have been in posses¬ 
sion for over twelve years they have not 
prescribed for any higher title than that 
of mortgagees in possession and are there¬ 
fore liable to be redeemed and dispossessed 
on aocounts being taken. The question for 
decision is which of those views is oorraot. 


The loarned vakil for the respondents 
relies largely on Javerbhai Jorabhai v. 
Qordhan Narji (4) where a house and 
oertain properties were mortgaged and the 
mortgage was void under bhe provisions of 
the Bhagdarl Aot, Bombay Act V of 1862. 
The mortgage dead however contained a 
oovenanb for compensation payable bo bhe 
mortgagee in the event of dispossession. 
The defendants contended that the mort¬ 
gage being void bhe sulb was barred by 
limitation. It was however held that the 


covenant was a collateral contract indepe 
dent of the invalid mortgage and that t! 
mortgagee conia reocver on it. The learn 
Judges in that oase however went furth 
and as justifying the plaintiffs claim f 
compensation for disturbance under tl 
oovenant, they deoided (Page 872) that tl 
possession of the plaintiff from 1897 
1909 gave him an absolute title to tl 
limited Interest of a mortgagee in posse 
mod, and “ in assertion of that right he 


jJ}* MW M. W. N. 416=19 I. 0. 881=84 

L. j! «P 8) U W * N - " 9=ai l - «X)=25 

980=32 ^ W. 874=80 I 
88 ®= , )?»51l. W. N. 818. 

h! 2, M3 * W B °“' SM * a28 l - ° 443=19 


adversely to the defendants who continu¬ 
ously attorned to him”. The oase reported 
In Adam Umar v. Bapu Batoaji (6) Is 
authority for the proposition, if any is 
needed, that possession obtained through 
a transaobion which the law prohibits and 
dealares to be void is adverse, and the 
learned Judges there point out that it is just 
suob possession originating without aolour 
of title whloh is contemplated by the law 
of limitation, of. President and Governors 
of Magdalen Hospital v. Knotts (6) where 
the possession obtained under void leases 
was held to be adverse. In Budesab v. 
Hanmanta (7) it was held that a partial 
interest In land may be lost by adverse pos¬ 
session as well as the whole Interest and 
that the right to suob partial interest may 
be asserted by snit. The learned Judges refer 
to two Madras decisions apparently with 
approval, namely Madhava v. Narayana (8) 
where it was held that adverse posses¬ 
sion for 12 years of a limited, i. e„ Kanom 
interest in immoveable property is a good 
plea to a suit of ejeotment to the extent of 
that interest. In Sankaran v. Periasami (9) 
whioh is the other oase referred to, it was 
held that possession of a limited interest in 
immovable property may be just as must 
adverse for purposes of barring a snit for 
the determination of that limited Interest 
as is adverse possession of a complete 
interest in the property to bar a suit for 
the whole property. Further in Sundara 
Gnrukkal v. Subramania Arohakar (10) (a 
decision of this oourt) it was held that by 
virtue of adverse possession a person does 
not aoquira a higher title than he has 
presoribed for. There the offiae of an 
arohaka of a temple and the properties 
attaohed thereto were usufruotuarily mort¬ 
gaged and after the expiration of the period 
of redemption the mortgagee oontinued in 
possession for the presoriptive period. The 
learned Judges held that the mortgagee 
aoquired only the right of a usufruotuary 

mortgagee and not the right of absolute 
ownership. 


It appears to us that the decisions quoted 
above must be followed. There is no evi- 
denoemthis oase that the defendants, 

B.U28 1909) 88 Bom - 116=1 1-0. 668=10 B.I,. 

JS w A & 6 oi‘ = “ *■ 106=18 6 - 

C7) (1896) 31 Bom. 609. 

(8) (1886) 9 Mad. 944. 

(9) (1890) 18 Mai 46V. 

(10) (1918) 18 L a 960, 
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ever olaimed or though* that they were 
prescribing for khe whole inlaresk. The 
plaiub and the written statement, as point¬ 
ed out above, are based entirely on the 
void mortgages. It was not bill the remand 
trial before toe Munsif that the question 
of the elfeok of the possersion of the defen¬ 
dants under the void mortgages was raised 
and considered. No other question was 
argued in Seoond Appeal. We must there¬ 
fore hold that the defendants have not 
Ipresoiibod for a-y higher title than that of 
lusufruokuary mortgagees. In ibis view, 
the judgment of the Lower Appellate Court 
is right and the seoond appeal must be dis* 
missed with costs. 


On the memo, of objections it is argued 
for the appellants that only 3 years rent 
and profits oan be recovered on the ground 
that the covenants in an usuiruokuary 
mortgage are personal and that, as the title 
of the tiue owner is not transferred to the 
adverse owner who has remained in posses¬ 
sion for the period required by the statute 
of Limitation, of. Ttchborne v. H eir (II) 
the conditions do not affect the latter and 
oannob be enlotoed against him. The case 
in Punugu Subbia v. Nukulapui Rami 
Redd* t Lv) is also quoted. It is admitted 
tbai bad the moikgages been valid the 8 
years’ rents and profits olaimed by the res¬ 
pondent would be recoverable. The oases 
oiled deal with the possession of strangers 
to the true owner and do not apply bo the 
present oase, where as pointed out above, 
the parties all along considered that they 
oooupied the position of mortgagors and 
mortgagees ana the provisions (if any) made 
(or khe dhpoeal of the rents and omfiks of 
the mortgaged property must have been 
perfectly well known to them all. It ap¬ 
pears to us bhat consistently with our 
judgment in the appeal that the parties 
after khe expiration of the period of Limi¬ 
tation in laot oooupied the position of 
usufruoluaty mortgagors and mortgagees, 
we must hold that in the oiroumst-anoes 
ol this oase, rents and profits from 1906 to 
1911, the date of suit, are recoverable. 


. The memorandum of objections is there¬ 
fore allowed with oosts ; the deoree of the 
Distriot Judge will be modified aoooroiDgly 
and that of the Distriot Munsif testored. 

Appeal dismissed. 


(11) >IS91, 67 L. T. 795=4 R-26. 

(12) 1191°) 89 Mad. 969=80 M. 
88 1. 0. 826= (1916) 1 M W. N 289. 
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Sr'BNOKB AND BamESAM, JJ. 

Rothand.irama Reddiar and another — 
Plaintiffs- Appellanls 

v. 

Chinnaswami Reddi and others—Deton- 
dants-Bespondenls. 

Seoond Appeals Nos. 112 to 133 of 
1920, deolded on 10th January 1921, from 
the deorees of the Disl. J., Cbinglepul, In 
Appeal Suits Nos. 197 to 217 and 226 of 
1919. 

Landlord and tenant—Rent—Dry lands left 
waste through wilful neglect—Ryot it liable— 
Sufficiency of water—Dry crops on wet lands— 
Tenant is liable for wet rents. 

A lenaet oan be made to pay rent on dry lands 
wilfully left waste, (i3 M. b. T. 18J Foil) and 
ifl also liable to pay wet rents at the highest 
neighbouring waram rent, when dry orops are 
raised on wet lands when there is a safflolenoy 
ot water in the irrigation soutoe (or raising 
wet oropa 40 Mad 64J Foil. [P. 412, 0. 2.J 

L. A. Qovindarughava Aiyar —for Appel¬ 
lants. 

M. Narasimham and A. Krishnaswami 
Asyar —for Respondents. 

JudgmentIn these suits there were 
two questions between the landlord and 
his tenants wbioh arose for determination 
v*z„ (1) whether the tenants should be made 
to pay rent on dry lands wilfully left 
waste; v2) whether the tenants should be 
made liable to pay wet rents at khe highest 
neighbouring waram rent, when dry crops 
are raised on wet lands when there is a 
suffioienoy of water in the irrigation souroe 
for raising wet crops. The Distriot Judge 
has found both these points in favour ol 
the tenants and has direoted the proposed 
terms to be omitted from the paktas. 

We are unable to support his judgment. 
In oases where waste is due to the negleob 
of the ryobs, bbis oourl has held in Rama- 
swam* Strvatgaran v. Atkivarahachartar 
(1) and in Seoond Appeals Nos. 206a to 
2052 of 1917 that the landlord is entitled 
bo olaim renb for lands left uncultivated. 

The respoodenks«rely on the deoislon of a 
former Distriot Judge in prior suits of 1897 
whioh they olaim to have the foroe of res 
judicata. But from a perusal of that 
judgment we find that in that litigation 
the defendants set up a oustom to oultl - 

(1) (1918) 7LW. 471=44 I. C. 668=1918 M. 
W. N. 840. 
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vale only in alternate years. The deolslon 
therefore on the issue in those suits 
whether real should be paid for punjah 
lauds when they are not oultivated was 
only a deolsion upon the liability of the 
tenants in the conditions then pot forward, 
wbioh did not cover the oase of wilful 
waste or waste by default or negligenoe. 
It is not res judioata upon the question 
arising in these suits. Upon the second 
point the ruling in Arunaohalam Ohettiar 
v. Mangalam (2) and Seoond Appeals 
Nos. 2094, 2095 and 2097 of 1917 are 
dearly against the respondents, and we 
must follow them. 

Accordingly we allow the appeals with 
oosts throughout calculated on an aggregate 
fee of Bs. 20 per oase in all the oourts and 
allow tbe dauses to stand in the patta, 
with the modification that for tbe words 
"wilfully left waste” we dlreot the words 
"left waste through the ryot's wilful 
neglaot” to be substituted, and for the 
words " faoility for raising wet orops ” we 
substitute the worde "sufficient water in 
tbe tanks for raising wet orops." 

The memorandum of aross-objeotions Is 
not pressed and is dismissed with oosts. 

Appeal allowed. 


Oldfield, J :—Plaintiff, here respon¬ 
dent, in his plaint described his olaim as 
for money due with referenoe to a memo. 
This memo, Exhibit A, is, there is no 
doabb, so worded as to oomej within the 
definition of a promissory note and we 
have not been shown how in the oiraum- 
stanoes of the aase it oan be otherwise 
regarded. It however bears no stamp; but 
no objection being taken and issue formal¬ 
ly joined as to its admissibility in eviden¬ 
ce, the District Mansif treated it as an 
agreement, oolleated duty and penalty 
aooordingly and exhibited it. There Is no 
doubt that he erred in doing so. Bui we 
have to decide whether S. 3tJ, Indian Stamp 
Aot (II of 1899) debarred the lower appel¬ 
late Court and debars ua from correcting 
his error, that is, whether 8. i36 is applica¬ 
ble, even when the instrument admitted In 
evidenoe is one whioh like Exhibit A, is 
not only not duly stamped, but oould not 
in any oiroumstanoes be rendered admis¬ 
sible by payment of duty under S. 36. 
The answer to this question aannot be 
affected in the present oase by tbe Distriot 
Munslff's mistaken notion in collecting a 
duby and penalty whioh were not appli¬ 
cable, but must be based on general consi¬ 
derations. 


(a. (1915) 40 Mad. 640=81 M. L. J. 168=85 I. 
O. 839=4 L. W. 87. 


A. I. R. 1921 Madina 413. 

Ollfibld AMD Hdqbbs, JJ. 

N. S. Venkatrama Aiyar —Appellant 

v. 

Ohella Pillai — Respondent. 

8 « fl «°?l AppMl No - 3fl °* 1920, decided 
on Mad September 1990, from tbe deoree 

BniVlSB „ , ."l9 T 18 rtiMPOlJ ' ” AmS * 1 

?"**-**«*• Owl can- 

Where contrary to B. 85, the trial Conrl .... 

Sin “ “■‘W* »*omi.!o4 note* 

* an,,ti *t on evidence aftai 

228S? ^‘ 7 A D<J P”" 1 *’ 1111 open to thl 
gjjnata Qoaitto njeot the doonment on the 

fittWJysa*- p “ p " ,r —vfi 

Kriihncu t ' oami 4»yor—for Appel- 

O. i. Sethagiri Saifrt—for Respondent 


Ihese considerations are on the side of 
defendant, that,to uphold the District Man¬ 
s'* s aotton would authorise an evasion of the 
law, whioh requires the stamping of suoh 
documents at execution and would entail 
that appellate oourts must under S 86 
oondone conduct in the lower court whioh 
a. 30, by implication absolutely forbids : 
for plaintiff, that tho language of S. 36, Is 
subjeot to no exoepbion, although one could 
oas.ly have been made, If any had been 
intended,when the stamp law was re-enaot- 
ed in the present Act after the construction 
advooated by defendant had been rejeoted 
by a Full Benoh of one High Court In 
Dnaehani y. Heraoh&nd Kamaraj (1). In 
faot the arguments here have been similar 
to those, on whioh the dissenting judg. 
meats m that oase were founded ; and I 
respectfully follow the deoision of the Full 
Bench, by whioh the oonfliot was settled 

& °u lhe v ! ew supported b, plSi- 

SfiSiS lu m6rh , 8 and beo »use it is eon- 
Soma jam* OheUy v. Bamasami OM(y(S>. 

(1) (1889) IB Bom, 449 (H 1 

» <M88) B llSV *' 
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the only oase in point whioh has been 
oited. 

I observe in doing so that this view gives 
effeot to what, to judge by English aulhorl- 
ty as to similar provisions, should be re¬ 
garded as the polioy of the law, that the 
decision of the trial judge as to the suffioi- 
enoy of a stamp must be final in all oases. 
That is the effeot of the deoision in Blewitt 
v. Tritton (3), and it may be pointed out 
that as the oourt of appeal there was deal¬ 
ing with a dooument, the defeot in whioh 
oould not be cured, under the English 
Order XXXIX, R. 8, whioh refers only to 
doouments stamped insufficiently or not at 
all under S. 36 at present under construc¬ 
tion, with its more general reference to 
doouments" nob duly stamped," the 
reasons against allowing the exoeplion for 
whioh defendant contends, are stronger. 

I would confirm the lower appellate 
aourt's deoision on this ground and It is 
therefore unnecessary to oonsider whether 
plaintiff oan suooeed independently of 
Ex. A. The seoond appeal is dismissed with 
oosts. 

Hughes, J.: —I would follow the deois¬ 
ion in this point in Ramasami Ohetiy v. 
Bamasami Ohetiy (2) and therefore agree. 

Appeal Ditmitted. 

(8) (1892) 2 Q. B 827=61 L. J. Q B. 778= 
41 W.R. 36=67 L. T. 72 
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Wallis, 0. J., amd Oldfibld, J. 
Jayanti Venkayya and another— Deien 
dants 1 and 2-Appellants 


v. 


Damisetti Sathiraju and other *—Plain¬ 
tiffs and Defendants 5 and 6-Bospondents. 

Appeal No. 88 of 192U, deoided on 22nd 
February 1921, from the final deoree of 
the Sub-3.. Cooanada, dated 2lst August, 
1919, in Original Suit No. 17 of 1914. 


Civil P. C., 0. 94. R. 

WpellaU Oourt it tiarltng 

Itcree it affirmed or varied -Ltm. Act, 3. 181. 

The starting point ,or *° 

*.*.!5Ss Uthedate of the prelimina.j 
of the Appellate Court and not that of the 
KSIal! whether the appeUate decree varies or 
kfDims the original deoree. 

P. Bomatnndaram—ior Appellants. 


B. Satyanarayana —for Respondents 
1-5. 

K. Bamamurthi—tor Respondent 7. 

Judgment:— This Is an appeal from 
the judgment of the Subordinate Judge’s 
Court of Cooanada in a mortgage suit and 
a question of some importance has been 
argued before us by Mr. Somasundaram 
as bo whebher bhe starling point for an 
application for a deoiea absolute under 
O. 34, R. 5, C. P. C., whioh is governed by 
Art. 181 of the Limitation Act is the date 
of bhe original deoree or bhe date of bhe 
appellate deoree whioh affirmed the origi¬ 
nal deoree. 


Ib had long been regarded as well-set¬ 
tled in this oourt that the starting point 
under Art. L81 was the date of the appel¬ 
late deoree, and there is a deoision of the 
Privy Counoll in Bhup Indar Bahadur 
Singh v. Bijai Bahadur Singh (1) whioh 
strongly supports that view. In that oase 
the Disbriob Judge passed a deoree giving 
the plaintiff possession with future mesne 
profits. That deoree was set aside by the 
High Courb and was restored, after a great 
many years, by bhe Privy Counoll. The 
question then arose in exeoution as to the 
date from whioh mesne profits should be 
oaloulated under the provisions of S. 211 
of the old Code (Aol XIV of 1882) and 
their Lordships observed at page 168 : 
"The Oourt is now exeouting, not the Dis- 
Irlot Judge's deoree of 1887, but the 
Queen’s Order of 1896, whioh by affirming 
the Distrlot Judge's deoree has adopted its 
terms and has carried on bbeir effeot down 
to a later date." Those observations of 
the Privy Counoil are entirely in aooord- 
anoe with what has till reoently been the 
established view in this Oourt. If the date 
of the final deoree was the proper date to 
have regard to for the purpose of S. 211, 
0. P. 0., It follows that It is equally the 
proper date to have regard to with reference 
to an application for a deoree absolute 
under O. 34, B. 6. 

We have, however, been asked to hold 
that this authority should be disregarded 
on the authority of a more reoenb deoision 
of the Privy Counoll in Hukumohand Boid 
v. Pirthiohand Lai Chowdhury 12) and 
oerbain observations of Seshagiri Ayyar, J., 
one of the learned Judges who deoided 


(1) (1900) 28 All. 162=27 I. A. 209. (P.C.) 

(2) (1918) 46 Oal. 670=60 I. 0. 444=46 I. A. 
62 (P. 0.) 
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Viswanatha Scutri v. Sitalakshm* Animal 
(8) which go lo support this contention. 
Those observations were obittr because 
both the learned Judges oononrred in bold¬ 
ing that the case was governed by Art. 182 
the general article relating to exeontion. 
We have carefully examined Hukumehand 
Boid v. Prithichand Lai Chotodhry (2) and 
have come to the oonolusion to whloh we 
have referred. In the reoent case an 
auotion-purehaeer sued to reoover from 
oertain deoree-holdere his purohase- money 
In oonsequenoe of the sale being set aside. 
Assuming that Art. 97 was the artiole 
applicable, the Privy Gounoll held that 
consideration failed when the sale itself 
was set aside in the first court, that 
time then began to run under Art. 97 
and that consideration did not fail afresh 
when the order setting aside the sale 
was affirmed by the appellate court. Here, 
as in the well known aase in Basu Kuar v. 
Dhum Singh (4) the question their Lord- 
ships bad to deoide was when the considera¬ 
tion in faot failed; onoa that was established 
the application of artiole 97 was clear. 
With reference to this question they 
observed in accordance with the express 
provisions of the Oode that an original 
deoree is not suspended by presentation of 
an appeal nor is its operation interrupted 
where the deoree on appeal is one of 
dismissal, but those observations must in 
my opinion be considered as inapplicable 
to questions arising under Arts. 181 and 
182. By artiole 182 the appellate deoree 
is expressly made a fresh starting point for 
purposes of execution and an appellant is 
not required to proceed with the oxeoutlon 
of a deoree against whioh he has appealed 
while the appeal is pending on pain of 
becoming barred If he does not. It would 
be straDge if a different rule were applica¬ 
ble under Art 181 as regards applications 
lor a deoree absolute where the preliminary 
deoree is under appeal, an application so 
much resembling an application for execu- 
«on that under the repealed chapter of the 
Transfer of Properly Aot it was held by 

55?2*. l0 T a ? l t. Th »‘ was a question 
whloh kheir Lordships wore not consider¬ 
ing. 

®he view that for the purposes of such 
“ “WHoation the appellate deoree super- 
seeds the original decree appears to be in 

(I) A. X. B. 1931 Mad. 188 

} ll *“ *7-151. A. ail-5 Bar. 980 




accordance with the earlier deoision in 
Bhup Indar Bahadur Singh v. Bijai Baha¬ 
dur Singh (1) where their Lordships held 
that the deoree that they were exeoutingwas 
the deoree of the appellate Court. Apply¬ 
ing that to the present case, the prelimi¬ 
nary deoree whioh is being executed must 
be held to be the preliminary deoree pass¬ 
ed by the appellate Court. It would 
obviously be so if the deoree of the appel¬ 
late Court had varied the preliminary 
deoree passed by the lower oourt, and 
there are no good reasons for applying diffe¬ 
rent rules as regards questions arising 
under Art. 181 when the appellate Oourt 
affirms the deoree of the lower oourt and 
when it varies it. Consequently an appli¬ 
cation for a deoree absolute has lo be made 
under Art. 181 within three years from the 
passing of the preliminary deoree by the 
appellate oourt, and, therefore, the present 

application was in time and the obieotion 

fails. 


xne oiner objection whioh was 


an objection to the preliminary deoree 
which has already been confirmed by this 
court and oannot be now questioned. 

Objection has then been taken that the 
legal representative of the 4th defendant 
who was one of the representatives of the 
original mortgagee was not brought on In 

!!T% ^ J h,Dk bhM * in lha oir °umstan° 
oes, if that is so, the delay should be 
excused. 

The appeal aooordingly fails and is dis¬ 
missed with costs. 

Appeal ditmissod. 


* A. I. R. 1921 Madras 415. 
Sadasiva Aiyab and Spbnobb, JJ 
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lharam Yarakayya 
dants- Respondents. 
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sentence ot explanation ( 1 ) to oasee not (ailing 
within ita exaot langcage, e. g., to cases where 
the decree tboagh passed only in favour o( one 
person was afterwards owned by mote persona 
than one in severalty owing to the oonduot ol 
the original single deoree-holder or otherwise. 

[P. 417, C. 1.] 

P. Somasundaram —for Appellant!. 

A. Krishnasami Iyer and K. Satyanara • 
yanamwthi —lor Respondent. 


Order :—For a satisfactory disposal of 
this oase, it is neoessaiy to obtain a finding 
from the Lower Appellate Court on Issue 
II (a^ in the suit, namely :— 

"Whether the 1st defendant's rights in the pro¬ 
perties dcoread to him in 0 8. No. 3 ot 1837 on 
the file of the Distriot Court, Godavari, have be- 
oome extinguished by his failure to ex»oute the 
said deoree as alleg'd by defendants 1 to 8, 8 to 
18, 15 to 17, 19. 21 to 25 ? ’ 


Further evidenoe on this point might be 
allowed to be adduoed by both sides. 

The parties might also be permitted to 
adduoe relevant farther evidenoe as re¬ 
gards the nature and the dates of the plead¬ 
ings in the former partition salt and the 
Distriot Judge will find on those points 
also. 

The findings will bo submitted in eight 
weeks from the date of reoeipt of reoords in 
the Distriot Court and ten days will be 
allowed for filing objections. 

[The Lower Appellate Court submitted 
that the rights of the 1st defendant Veera 
Subramaniam in the deoree have not been 
extinguished by bis failure to oxeoute the 
deoree in O. S. No. 3 of 1897 ] 


P. Somasundaram— for Appellant. 

A. Krishnasami Aiyar—hr 1 to 4, 7 to 

9 Respondents. 

K. Sathyanarayanamurtht—lor lbtb 
Respondent. 

Sadaaiva Aiyar, J.:— The plaintiff Is 
the appellant before us in this Second Ap¬ 
peal He brought the suit as the assignee 
of a mortgage bond executed by the 1st 
aelena.Dt in 1889 in favour ot the 
29th def6nd&nfc’s father. The validity of 

the assignment itself was questioned, but 
the Distriot Judge was justified In rejeoting 
that plea » s lh0 » ss, 8 nor admitted lhe 

* S Tbe suit was brought for sale of the 1st 
defendant’s rights in the mortgaged proper- 
ales and the Subordinate Judge deoreed the 
suit the 1st defendant’s interest being one- 
fouith share of the plaint properties as 
established in the preliminary deoree for 


partition In a suit of 1897 brought by the 
1st defendant as adopted son against the 
after-born natural son of his father. That 
deoree for partition was dated in January 
1902 and it deoreed partition of the immo¬ 
veable properties in A and B Bobednles and 
of the moveables in 0 and D Sobedules to 
the plaint. The 1st defendant transferred 
bhat portion of the deoree whioh related to 
the immovables in favour of one Seshamma 
and that transferee had kept alive at 
least her portion of the deoree by suooes- 
sive applications till 19—4—1913, the 
present suit having been brought on the 
23rd Jane 1913. 

The Distriot Judge dismissed the plain¬ 
tiff’s snit on the ground bhat tbe 1st de¬ 
fendant bad lost all rights in the mortgaged 
properties, bhat Is, the one-fourth share in 
the lauds deoreed to him under the parti¬ 
tion deoree by his having allowed that 
deoree (so far as the interests retained by 
him after assignment bo Seshamma were 
oonoerned) by bis not having made any 
application for the exeontlon of that deoree 
witbio the time presorlbed by law. He 
farther held that his rights were also bar¬ 
red by the adverse possession of the lands 
by his father's natural son. 

This seoond ground of deoislon oannob 
be supported and is not relied on by the 
learned vakil (or the respondent. 

Then as regards tbe first ground, Artiole 
182 of the Limitation Aot, olanse (6), al¬ 
lows a deoree-holder bhe right to exeoute 
his deoree if within three years of the 
date of his application, bbere had been a 
previous application in aooordanos with 
law to tbe proper Court for ezeoution, or 
to take some step-in-aid of exeontlon of 
tbe deoree. Seshamma was reoognlsed as 
a deoree-holder and she had 61ed an appli¬ 
cation on 16—4—1913 for exeoution of a 
portion of tbe deoiee transferred to her and 
henoe if sub-artiola 5 is oonstrued accord¬ 
ing to tbe plain import ol the language 
used in the sub-artiole, the 1st defendant 
was entitled on tbe data of this suit to 
apply for exeoution of the deoree as regards 
A and B schedule immovable properties 
mentioned in the deoree and the learned 
Distriot Judge’s view that the 1st defend¬ 
ant’s right to exeoute this deoree bad 
beoome barred seems therefore to be dearly 
erroneous. But it Is contended that by 
reason of the 1st sentence in explanation 
(1) to Artiole 182. the lsb defendant oannot 
treat the application of Seshamma M 
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application made in aoootdanoe with law to 
eoate for the 1st defendants benefit also. 
The 1st sentenoe is: 

“Where the decree or order baa been passed 
severally in favour of more persons th*n one, 
distinguishing portions of the eubjeot-roatter as 
payable or deliverable to each, the application 
mentioned in Clause (6) of this Artiole shall take 
effect in favour only of suoh of the said persons or 
their representatives as it may be made by " 

Tbis olanso, it must be admitted, does 
nok in kera>9 apply to the present oasa 
baoause the deoree was not passed severally 
in favour of more persons than one. I do 
□ok think it is permissible to restriob the 
provisions of subolause (6) wtaioh are in¬ 
tended for the benefit of deore 9-holders by 
extending the words of the 1st sentenoe of 
explanation (1) to oases not falling within 
■its exaot language as is sought to be done 
by the learned vakil for the respondent 
and as was sought to be done by the suo- 
oossor of the learned Distriot Judge who 
deolded the appeal in the Lower Court and 
submitted the 6ndlogs wbiob we had oalled 
for. The suggested extension implies that 
the Legislature intended that not only 
where the deoree was passed severally in 
favour of more persons than one but also 
where the deoree though passed only in 
favour of one person was afterwards owned 
by more persons than one in severalty 
owing to the oonduob of the original single 
deoree-holder or otherwise, the appiioation 
mentioned in olause (6) should take effeot 
in favour only of that person among those 
who afterwards became entitled to own 
the deoree who made it. As I said, I am 
not prepared to so extend the effect of the 
explanation (l). My above view seems to 
be supported by the deoision in Bamasami 
v. Anda Pillai (1), whioh is the judgment 
pronounced on review of the oase deolded 
In Bamatami v. Anda Pillai (2). 

In the result, the Distriot Judge’s deci¬ 
sion is reversed and the deoree of the Sub- 
ordmate Judge restored with costs here 
and the Lower Appellate Court. Time for 
redemption is extended by six months 
from this date. 

! Spencer, J.—I agree. 


Appeal allowed. 
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S ADA SIVA IYBR AND COUXTS 

TBOX2BB, JJ. 

Kandath Puthiyadath Chenyaru Chandu 
—Plaintiff-Petitioner 

v. 

Puihiyadath Ohengara Raman Nayar 
and others— Defendants-Bespondents. 

Civil Revision No. 45 of 1920. deoided on 
1st Deoembor 1920, from the deoree of the 
Dist. J., North Malabar, In Original Suit 
No. 491 of 1915. 

Civil P. C., O. 10, R 4 and 0. 9—0. 9 iott not 
apply to 0. 10, R. i. Civil P■ C. 

Order 9 has no appiioation to tha epeaial sat of 
oiroumstanoas eontemplated by 0.10, B. 4. 0. 10, 

B 4 Is self-oontained, foe the oases whew the 
patty is ordered to attend beoaase the Oourt deslue 
to have hla evidence and it really makes no aifler- 
enoe that the Court, as it ware, labelled the otdee 
it made as being made under the provisions 0(0.9. 

[P. 418,0.1 ft 9]. 

K. P. M. M-snort—for Petitioner. 

B. Sitarama Bouj —lor Respondents. 
Judgment.—In this oase the plaintiff 
brought a suit for the reoovery of oertain 
properties. The oase oame on for hearing 
on bhe 8th January 1917 and the defend- 
ants, it appears, had summoned the plain* 
tiff to appear on that oooasion as their wit* 
ness and he was nob there. His Vakil 
was there and was prepared to go on with 
the oase. Bot bhe Distriot Munslf took 
the view that he was purposely staying 
away from oonrt In order to defeat the 
legitimate purpose of the defendants to 
examine him as a witness and made an 
order whleh he desoribes as being made 
under O. X, r. 4. C.P.O., O. X, r. 4, el. (1) 
says this that " where the pleader of any 
party who appears by a pleader or any suoh 
person accompanying a pleader as is refer¬ 
red to in r. 2, refuses or is unable to 
answer any material question relating to 
the suit whioh the oonrt is of opinion that 
the party whom he represents ought to 
answer and is llkaly to be able to answer if 
interrogated in person, the oonrt may post¬ 
pone the hearing of the suit to a future 
day and dlreot that snob party shall appear 
in person on suoh day." 

It does not appear that there was any 
justification suoh as outlined In that rule 
for tha Distriot Mnnsif making tha order 
he made. However ha made it and he 
adjourned the oase to Subsequent dates tor 
the attendanoe of tha plaintiff, not so far as 
appears, to answer any definite question^ 
relating Id the soil whleh tha oonrl wintacl 
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him to answer but merely to give the de- 
fendants an opportunity to put him Into 
the box wbioh no doobt would have been 
afforded in bhe usual way by an applica¬ 
tion to oross-examine him. The plaintiff 
did not appear on either of the oooasions to 
wbioh the suit was adjourned but be pro¬ 
duced a modioal certificate on the seoond 
and the final oooasion to say that be was 
ill and unable to appear. Thereupon the 
Munsif rejeoted his exouse of ill-health; 
apparently either he disbelieved the medioal 
oertifioate or thought it inadequate, it does 
not appear whloh and then proceeded to 
make an order not under O. X, r. 4 (2) 
wbioh provides that If a party fails to ap¬ 
pear in person in aooordanoe with the direc¬ 
tions made under r. 4 (1) judgment may be 
pronounoed against him, but an order wbioh 
he oonoeived to be under O. IX, r. 12 
whioh says as follows, "where a plaintiff or 
defendant who has been ordered to appear 
In person does not appear in person, or 
show sufficient oause to the satisfaction of 
the oourt for failing so to appear he shall 
be subjeoi to all the provisions of the fore¬ 
going rules applicable to plaintiffs and 
defendants, respectively, who do not ap¬ 
pear.” One of those rules is r. 3 of O. IX 
wbioh says, "where neither party appears 
when the suit is oalled on for bearing, the 
oourt may make an order that the suit be 
dismissed.” 

Now, that obviously oould not apply in 
any view of this oase. But there is no 
doubt that the Dlstriot Munsif imagined 
himself to be aoting under the rule. The 
learned Judge oorreots that and points out 
that the only possible rule of O. IX under 
whiob the order oould have been made, 
supposing O. IX is applicable at all, is 
rule 8 wbioh says that " where the defen¬ 
dants appear and the plaintiff does not 
appear when the suit is oalled for bearing’ 
tbe oourt shall make an order, that the 
suit be dismissed " and so forth. Tbe 
learned Judge has treated the Munsif as to 
have acted under that rule and be held 
accordingly that no appeal lay to him 
against that order but that the only remedy 
of the plaintiff was to apply to have the 
dismissal of the suit set aside. We are of 
opinion that O. IX has no application to 
the tpeoial set of eironmstances contem¬ 
plated by O. X. r. 4. We think that O. X 
r. 4 is a self-contained Code, as it were, for 
ihe oases where the party is ordered to 
attend beoause tbe oonrb desires to have bis 
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evldenoe and we think that It really make* 
no difference that the Distrlot Munsif, as 
it were, labelled the order be made as babg 
made under tbe provisions of O. IX. We 
therefore think that this must be treated as 
being in form, what it must have been in 
substanoe, unless it was made without 
jurisdiction whatever, a judgment pro- 
nouDoed by virtue of the provisions of 
O. X, r. 4, cl. 2. Against suoh an order an 
appeal dearly lies and we must remand 
this case to tbe learned Judge for disposal 
aooordlng to law. Costs will abide. 

Case remanded. 


* A I R. 1921 Madras 418. 

Abdur Bahim and Oldfield, JJ. 

( Adyapadi ) Vasudeva Udpa and others— 
Plaintiffs-Appellants 

v. 

Krishna Udpa and others —Defendants- 
Respondents. 

Seoond Appeal No. 930 of 1919, deoided 
on 1st Deoember 1920, against tbe deoree 
of the Sub-J., South Kanara, In Appeal 
Suit No. 11 of 1918. 

* Transfer of Property Act, S. 114 — Relief 
against forfeiture -Full arrears , must be paid 
although landlord's right be barred , as to a portion 
thereof. 

Relief againat forfeiture can be granted only o* 
the tenant paying '-be full anoara although as to 
a portion thereof, if the landlord brought a suit 
it might be barred by limitation. The full arrears 
will probably be limited to 19 years Interest 
also oan be granted on the arrears awarded to the 
landlord. 

B. Sitarama Rao—tox Appellants. 

K. 7. Adiga —for Respondents. 

Judgment:—The only question argued 
before us is whether the appellant who is 
the landlord should not have been allowed 
tbe full arrears of rent as a condition for 
relieving tbe defendants against forfeiture 
wbioh bhey had inourred aooordiug to the 
terms of the lease by non-payment of the 
rent. The Subordinate Judge has allowed 
only 3 years rent and disallowed bbe rest on 
the ground that it oould not be recovered 
owing to the law of limitation. S. 114 of the 
Transfer oi Property dot sa^s that relief 
against forfeiture oan be given " if at the 
hearing of tbe suit the lessee pays or tenders 
to the lessor the rent in arrear together 
with Interest thareon ebo." There is no¬ 
thing to show that wbat the legislature 
meant was only suoh rent as oould be re¬ 
covered If the landlord was suing for rent, 
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that isi such rent as was nob barred. 
Tba English rule seems to ba lhab the 
tenant will be relieved against forfeiture 
only on his paying foil arrears of rent. 
(See Halsbury's Laws of England, Vol. 19, 
Paga 100, foot note, and Light wood on 
Time Limit of Aotions Page 177). The 
principle Is that under the Limitation Act 
only the remedy is barred and not that the 
right of the land-lord to rent beyond the 
period specified in the Aot is extinguished. 
Besides the proviso for forfeiture Is really 
a security for rent. Therefore as the land¬ 
lord has enforoed payment of arrears with¬ 
in 12 years, the tenant should not ba given 
any relief unbil the full arrears are paid, 
the full arrears being probably limited to 
12 years. In this oase, the arrears aover 
a period of only 6 years. The Sub. 
ordinate Judge must be asked to submit 
a finding as to whether any arrears beyond 
3 years before the suit were due, bow muoh 
of the arreare of rent beyond 3 years 
prior to the suit has been paid and how 
muoh was due on aooount of assessment to 
the defendant. Costs will abide the result. 
Tima one month. 

In oomplianoe with the order contained 
in the above Judgment the Subordinate 
Judge of South Eanara submitted the 
following 

Finding: —The question for deoislon is 
whether any and if so, what arrears of rent 
are due tor the years 1911 and 1912 from 
the defendants to plaintiffs. The parties 
are agreed that the rent for those years has 
not been paid and have put in separata 
statements showing the amount whioh 
aooardiog to eaoh is aokually due. The rent 
per annum Is 17 muras of rioa and 
Bs. 18-8-9 easb. The defendants say that 
in 1911| 6 muras of rloe was distrained for 
arrears of revenue and sold by the ravenue 
authorities and the sale-prooeeds thereof 
were remitted to the treasury. They there¬ 
fore contend that the aforesaid 6 muras of 
rloe should be deduotad from the rloe rent 
due for the year 1911 and that the balance 
due for the same year is 11 muras whioh 
valued atBs. 4-4-0 per mura comes to 
Bs. 46-13-0. The cash rent for the same 
year Is Bs. 13-3-9; total for the year 1911 
1 is thuB Bs. 59-15-9. The faot that there 
was * distraint of 6 muras of rioa as alleged 
by the defendants is not denied but the 
plaintiffs contend that they are not liable 
• to givecredit for the seme but only for the 
amount of revenue actually < due for the 


said year. It appears from the statement 
put In by them that that amount Is Bs. 14. 

I think their contention is right. The de* 
fendants as mnlgoni tenants were interest¬ 
ed in seeing that the revenue was paid in 
proper time and thay could have vary 
easily paid the oorreot amount Irom out of 
the rent due to the plaintiffs and olaimed a 
deduction thereof at the time of the settle¬ 
ment of aooounts with the latter. I am 
therefore of opinion that the oorreot 
amoanb due for the year 1911 is Bs. 71-7-9 
(17 muras of rice valued at Bs. 4-4-0 per 
mura plus Bs. 13-3-9 cash rent, minus 
Bs. 14 revenue). 

2. The next oontentlon is whether the 
plaintiffs are entitled to olalm interest on 
the prinoipal rent due. The plaintiffs olaim 
it at 12 per oent per annum irom the 
date of default up to the data of plaint aad 
the amount aomes to Bs. 38-10-10 (or the 
arrear of 19LI. The 1st defendant says 
that be is not liable (or It. I am of opinion 
that this contention is not valid. Tho 
plaintiffs are olearly entitled to the in¬ 
terest on the arrears of rent and the rate 
ol 12 per oent Is not excessive. 

3. The rent due for the subsequent 
year 1912 is, as stated above, 17 muras of 
rioa valued at Bs. 6-8-0 per mura plur 
Bs. 13 3-9 oash; total Bs. 106 11-9. So 
assessment was paid in this year by any of 
the defendants. The Interest on the 
aforesaid arrear amounts to Bs. 46-1-9 
from 31-5-1912 up to the date of plaint at 
12 per oent. The total amount for 1912 
is Bs. 162-13-6. 

4. Thus the total arrears due tor 1911 
and 1912 Is Bs. 263-0-1, I find the Issue 
aooordingly. 

[This Second Appeal ooming on tor 
final hearing after the return of the find¬ 
ings submitted by the Lower Appellate 
Court upon issues referred.] , 

The Court delivered the following 

Judgment :—As regards six muras of 
rioa distrained for the arrears of revenub, 
tho tenant respondent in this appeal is 
entitled to deduot the value of It from the 
rent payable to the appellant. S, 11 of 
the Bevenue Beeovery Aob makes it clear 
that the revenue was payable by the 
pattadar the appellant; and according to 
8.11 of the Bevenue Beoovory Aot the 
tenant is entitled to deduot the value of 
the rloe seised In diabnint. 

As regards interest on tho value of the 
rent due to the appellant, then oas be wj 
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3onbi that the appellant was entitled to 
interest. The defendant denied the right 
of the landlord to the rent. The mere 
faot that he had written a postoard saying 
*hat he was ready to pay would not deprive 

■he appellant of interest on the arrears of 

rent. 

The deorea of the lower Appellate Court 
will be modified by disallowing the value 
of 6 muras of rloe deduoting the prioe of the 
rioe Bs. 71-7-9 instead of Bs. 59 16-9 
from the amount. That is to say the 
amount due to the plaintiff will be 
Bs. 246-14-1 with interest on Bs. 160-11-2 
from date of plaint up to date of payment 
at 6 per cent. Eaah party.will bear bis own 
costs. 

Decree modified. 
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AYL.ING and Kbisbnan, JJ. 

Jainulabdin Sahib— Defendant-Appel¬ 
lant. v, 

Krishna Chettiar —Plaintiff Bespondent. 

Second Appeal No. 1214 of 1920, deoided 
On 15th February 1921, against the deoree 
of the Dist. J., South Malabar in Appeal 
No. 394 of 1919. 

** Civil P.C., S. 47— Sale under, mortgage 
decree—Property delivered to stranger purchaicr— 
Judgmtnt-debtor alleging wrong delivery ihould pro¬ 
ceed in etcccution and not by separate suit. 

The ooodition in B. 47, Civil P.C. that the ques¬ 
tion should be one “arising between the parties' 1 
is satisfied by the question being one oi a nature 
in whioh the parties to the euit are adversely in¬ 
terested, though the person aotually raising it in 
any partioular oasa against one party may not 
be the representative o( the other party. A judg¬ 
ment-debtor who alleges that some properties 
were delivered wrongly to the stranger auetion 
purohaser under a mortgage deoree should pro¬ 
ceed under B. 47, Civil P. C. and not by separate 
suit. 43 Mad. 107 F. B. Explained. 

[P. 422 Cs. 1 & 2]. 

K. P. M. Menon and N. A. Krishna 
Iyer —for Appellant 

K. V. Krithnaswami Aiyar —for Bespon¬ 
dent . 

Krishnan, J.: —The point taken before 
us in this Seoond Appeal for the defendant- 
appellant is, that the plaintiff's suit is 
barred by S. 47, Civil Procedure Code, his 
only remedy being an application under 
that seotion. It was not taken in the 
Lower Courts but as it is a question of law 
arising on the faots found, we have allow¬ 
ed it to be raised. 


The faots relevant for the argument are 
these. One Bangan Pattar obtained a 
mortgage deoree against the plaintiff ; the 
properties were sold in Court auol<on and 
one of tbs items wa9 purohased by the pre. 
sent deiendant who was a stranger to the 
mortgage suit and to the deorea. A sale 
oertlfioate was issued bo him and he ob- 
tained t> delivery order. In execution of 
that order be got possession of plots A, B 
and 0. This was about llj years ago. 
It is the plaintiff's oase that plot 0 alone 
was inoluded in the deoree and in the sale 
oertlfioate, and was delivered to the defen¬ 
dant, and that the defendant subsequently 
trespassed on the plots A and B whioh are 
the subjeot matter of the present suit; be 
now sues to reoover them. The defen¬ 
dant pleaded that all the plots were in¬ 
oluded in the Court sale aud in his oartifi- 
oats, and that he got possession of them 
all properly through oourt aud that he 
was entitled to them. The Lower Courts 
have found that the alleged trespass is 
untrue and that the plaint plots were deli¬ 
vered to the defendant by the Court amin. 
They have however also found that plots 
A and B were not really inoluded in feha 
mortgage deed or in the deoree or in the 
sale oerti6oate or Id the delivery order, 
whioh all ooDtained the same desoription 
of the property as to boundaries aud 
measurements. The amin's mistake in deli¬ 
vering them to the defendant arose from a 
mistake in the measurements in the docu¬ 
ments and the plots really belonged to the 
plaintiff. Applying artlole 144 of the 
Limitation Aol, the lower Courts held that 
the plaintiff was not barred by limitation 
and gave him a deoree for the plots. 

Mr. Menon for the defendant-appellant 
oontends that on the finding, this is a 
olaim by the judgment-debtor under a 
mortgage deoree for the reoovery of pro¬ 
perty overdelivered in exeoution to the 
oourt auotion-purohaser, and, as suob, this 
is a oase to whioh S. 47, Civil Prooedure 
Code applies even though the purohaser 
was a stranger to the mortgage suit. He 
urges that the present suit is thus barred 
by the seotion and should have been dis¬ 
missed. If the seotion applies there aan 
be no doubt that Ibe plaintiff's olaim must 
fail whatever the merits may be, for the 
suit oannot be treated as an applioation 
under S. 47, clause (2) with any advantage 
as it will then have to be dismissed in 
limine as barred by limitation. 
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To make S. 47 applioabls it Is olaar 
from its language that two conditions are 
neoessaiy to be fulfilled. The question 
raised must be one relating to tbe exaou- 
tion, disoharge, or satisfaction of a deoreo, 
and it mast also be one arising between 
tbe parties to tbe suit or their representa¬ 
tives. On the authorities in this Court, 
tbe first condition must be held to be satis¬ 
fied in this ease. See Venkataakalapathy 
Aiyau v. Perumal Aiyan (l) and Kathira- 
yasami Naioktr v. Ramabaira Noidu(2). In 
the latter oase the second condition was 
also fulfilled as the parties to the applica¬ 
tion for redelivery were the judgment- 
debtor on one side and the deotee-bolder 
purchaser on tbe other. In the present 
case we have a stranger purchaser. Mr. 
Menon aontends that this will make no 
difference, that the stranger-purohaser 
should be looked upon as the representa¬ 
tives of the dearee-bolder in this matter, 
and that whether he be suoh representa¬ 
tive or not bhe oase falls under 8. 47, Civil 
Procedure Code under the reoent ruling of 
bhe Full Benoh in Veilindra Muthu Pillai 
v. Maya Nodon (3). In the Full Benoh 
oase the question arose in three appeals two 
being bebween one V. Pillai, a stranger 
purchaser in execution of a money deoree 
on one side, and one Maya Nadan the 
deoree-holder-purobaser of some of tbe 
items under the mortgage deoree on tbe 
other side, and bhe third appeal being onu 
between tbe same VeyinJra Muthu Pillai 
and one 1 2 * Subbaya Nadan a stranger'pur- 
ahaser of other items in execution of the 
same mortgage decree. On tbe question 
of the representative oharaoter of these 
stranger-purohaser9 there was a difference 
of opinion between the members of the 
Bench. The learned Officiating Chief 
Justice w4s of opinion that the question 
whether suah a purchaser was the repre¬ 
sentative of the judgmanb-dabtor or of the 
decree-bolder depended on the nature of 
tbe question raised and on who the con¬ 
testing party was See page 124, He 
adopted the view stated in Kriehna Bhu- 
Vathi Dfivu v. Vtkrama Dev u (4) that such 
a purohaser represented the judgment- 
debtor to the extent of the proparty pur- 
ohased, and the decree-holder so far as his 


(1) (1918) M. W. N. 44«=18 L 0.1183=10 M. 

T. 587. - 

(2) (1918) 45 l. C. 608. 

< l9lfl > 4 « 107=88 M. L. J. 81=54 I. 

M. W. N. 881 <F. a). 


right to bring-to sale suoh property in exe¬ 
cution of (be deoree was oonaarned. So that 
aooording to his view, the purchaser in 
asking for delivery ol possession or in re¬ 
sisting re-delivery would be a represen¬ 
tative of the deoree-holder. Qis view 
on this point was, however, not adopted 
by the majority who held that 
suoh a purohaser was the represent¬ 
ative of the judgment-debtor only, and 
never of the decree-holder. I must follow 
the view of the majority ou this point 
whatever my own view may be. There 
was a considerable oonfiiot of opinion on 
the point in this High Court previously, 
and it was to sotble the question bhab the 
reference was made, and we must take the 
Full Bench decision as sebtling U. I am 
not therefore referring to the previous 
authorities. 

On the first part of his contention Mr. 
Munon cannot therefore suooeed, as on the 
view above stated, his ollent will be a re¬ 
presentative of the plaintiff-judgment-deb- 
tor and the question here will thus be one 
between a party and his own representa¬ 
tive. See Qour Mohun v. Dinonath 
Karmokar (5). It Is however suggested by 
him that the Full Beuob did not consider 
the question of the representative oharaoter 
of the mortgage deoree purohaser whioh is 
the point before us, but confined Itself to 
that of the money deoree purohaser, and 
that there is a difference between the two 
kinds of purchasers in tbe matter. The 
last qaestion referred to the Full Benoh 
speoifioally raised the qaestion as to the 
mortgage decree-purohasor, Sea page 113, 
and tnongh Oldfield, J. has not answered 
tho question, the other Judges have dealt 
with it and have made no distinction bet* 
ween the two. Taking the view of the Full 
Benoh regarding the money-deeree puroh- 
ser, I think no proper distinction oan be 
made on the point between him and a 
mortgage-deorea purohaser. S. 89 of the 
Transfer of Property Act, under which Ifia 
order absolute for sale was made in the 
present case, daolares that, on suoh an 
order being made, the right to redeem and 
toe security shall both be extinguished. 
Therealter there is only a right to sell the 
property, just as there is after attachment 
under a money decree, Sea Bet Ram v 
Shadi Bam, (6) and the tight s flowing 

95 Gal. 49=2 o. W. N. 7<T 

All. 497=46 I, Q, ffem L A, 
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from the purobase are the same. The foot 
thah as a matter of equity the purohaser 
under a moitgage deoree is allowed under 
oertain oiroumstanoas bo plead the mort¬ 
gagee’s right in the properby purohased as a 
shield has no bearing on this question. 

The Full Benoh however went further 
and held on hhe authority of the P. C. 
deolsion in Prosunno Kumar Sar.yal ?. 
KaU Das Sanyal (7) tnat irrespective ot 
any question’ of the representative ohar- 
aoter of the auotion purchaser-applicant, 
S. 47, Oivtl Procedure Code should be 
applied to his case where the question 
raised is one relating to execution, and is 
one in which the deoree-holder and the 
judgment-debtor are adversely interested. 
Seshagiri Aiyar, J., put it thus : 

“ What tha coutta have to see :a whether the 
issues arising (ot deoiaion relate (a) to execution 
and (b) to deoiding rival rights ot the deoree- 
holder and the judgment-debtor In the subjaot 
matter. 11 those oonditione are satisfied, the laot 
that others are interested in the result ot the 
deoiaion should not afieoi the jurisdiction and 
oompetonoy of the executing oourt to deal with 
the matter." 

On this point the Full Benoh were un¬ 
animous, and it was, I think, on the appli¬ 
cation of this view that the oase between the 
stranger money-deoree purchaser, Veyindra 
Mutbu Pillai and the stranger mortgaga- 
deoree purohaser Subbaya Nadan was held 
to fall under S. 47, 0. P. 0., the question 
of delivery of property purohased in oourt 
sale being evidently held to be one relating 
to execution and one in which the deoree- 
holder and the judgment-debtor were 
adversely Interested. It is stabeuly on this 
view that Oldfield, J. thought it unneces¬ 
sary to answer the last question referred to 
the Full Benoh. This is made further 
dear by the subsequent judgment of the 
referring judges reported in Veyindra 
Muthu Pillai v. Maya Nadan (8). They 
applied 8. 47 to all tha 3 oases. Exoept on 
this view, S. 47, Olvil Procedure Code could 
not well have been applied in Subbayya 
Nadan’s oase, as he would be the representa¬ 
tive cnly of the judgment-debtor, Veyindra 
Muthu Pillai the other party to that 
application. I am unable to aooept tha 
suggestion that S. 47 was applied bo that 
oase by oversight. The Full Benoh as I 


17) (1892) 19 Oal. 683=19 I. A, 166=6 Bar. 209 
(P. 0.). 

(8) (1920) 48 Mafl- 696=89 M. L. J- 466=68 
I. 0. 601=1920 M- W. N. 299. 
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urdersband them bold that the condition 
in S. 47, 0. P. C. that the question should 
be one 1 arising between the parties" i s 
satisfied by the question being one of a 
nature in which the parties to the suit are 
adversely interested, though the person 
actually raising it in any particular oase 
against one party may not be the repre¬ 
sentative of the other party. In (aot they 
gave an extended meaning to these words. 

Applying this view to the present oase 
we have to see whether the question raised 
here is one in which the rival rights of 
the deoree-holder and the judgment- 
debtor have to be deoided. In the Full 
Benoh oase the application was for delivery 
of properties inoludod in the deoree and 
purohased in oourt sale. That question 
was treated as falling within S. 47 even 
where the purohaser was a stringer. The 
present oase no doubt refers to property 
claimed by one side to be inoluded in the 
deoree and denied by the other side to be 
so inoluded and found by bbe oourt to be 
not so inoluded. Does tbab make a differ¬ 
ence ? I was at first inolined to think that 
it did and that the deoree-holder was not 
interested in the present controversy, as 
it refers to property ovardelivered to the 
purohaser. But on further consideration 
I have oorne to the conclusion that it is 
not oorreot. If the deoree-holder oan be 
held to be interested in the delivery of the 
property inoluded in the deoree to the 
purohaser as was done by the Full Benoh 
I think we must bold consistently with 
that view that he is also interested in the 
questions as to whab properties that decree 
ooveted. The mistake in the boundaries 
in the present case is not merely in the 
delivery order but also in the mortgage 
deed and in the deoree and In the sale 
eartifioate, and if the deoree or the sale 
oertifioate had been asked to be rectified 
on the point, the question would dearly 
have arisen between the parties bo the 
suit. The faot that it is now raised against 
the purohaser should not make any differ¬ 
ence as to whether it is to be done in 
execution or not. It is dearly appropriate 
that these mistakes in execution proceed¬ 
ings should be rectified by the executing 
oourt itself, and we should not put too 
narrow a construction on S. 47 and drive 
parties to suits for the purpose. If plain¬ 
tiff in the present suit loses his property 
on this view it is only due to his own 
laohes in delaying for so many years, 
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I would therefore hold S. 47, Civil Pro¬ 
cedure Code applies-to the present ease, 
and as the result I will allow the Seoond 
Appeal and 'dismiss the sait, but, In the 
oiroumskanoes, without oosts in any of the 
courts. 

Ayling, J :—I am not prepared to dis¬ 
sent from my learned brother's view of 
the meaning of the Full Benoh judgments 
in Veyindra Muthu Pillai v. Maya Nadan 
(3) and although they seem to me to extend 
the applicability of S. 47, Civil Procedure 
Code to a degree hardly suggested by the 
wording oi the eeotion I feel bound to fol¬ 
low them. 

I flonour in the order proposed. 

Appeal allowed. 

A. I. R. 1921 Madras 423. 

Ayling and Kbishnan, JJ. 

In re, Paramandi— Aooused-Appellant. 

Criminal Appeal No. 594 of 1920, Gri. 
Eev. No. 694 of 1920 and Crl. Rev. Pet. 
No. 680 of 1920 decided on 10th February 
1921, against the order of the Addl. S. J„ 
Coimbatore in Sessions Case No. 61 of 
1920. 


aooused denied that he had taken the boy 
a denial whioh is oerbainly false if the 
evidence of prosecution witnesses 2 to 5 is 
true. 

We oan find no ground for discredit¬ 
ing any of this evidenoe. The medioal 
and other evidence leaves no doubt that 
the ohlld was murdered by some one for 
the sake of his jewels: and although the 
evidenoe of proseoutlon witnesses 2 to 5 as 
to seeing him depart in oompany with 
aooased is inconclusive, on the other hand 
the evidenoe of proseoution witnesses 7 to 
10, as to the disposal of the jewels seems 
to place his gullb beyond doubt. Two ban- 
gles and a waist oord [M. Os. 4, 4 (a) & (B)] 
are aotually identified both as among the 
jewels worn by the ohild, and as part of the 
property sold by aooused: and although the 
other ariloles were melted down before the 
arrival of the Police, yet the faot that ao¬ 
oused offered for sale five different artioles 
corresponding with the five artioles worn 
by the boy, even although some of them 
may now be unidentifiable, is suffiolent. 
These witnesses identified aooused ab a 
parade held only 3 days later and we see 

no , identifioation 

ana iratbfulness. 


Penal Code, 8. 900— Conviction for murder bated 
on eircunuiantial evidence—This is no ground for 
tut awarding death sentence. 

Provided the court 1* satisfied beyond reasonable 
doubt that the aroused ie guilty of murder and 
that the oiroumetanoes of the oaie require the im- 
pos.tron of a death sentenoe, it is absolutely'im¬ 
material whether the oonyiotion Is based on direot 
or oiroumstantul evidenoe. It is only where the 

ehhe?°«Jn^ 101 rta0OQ ablo doubt on 
SIX. ‘ h « aeoueed Is entitled to the 

* „ 01 «• [P. 424, 0.1J. 

P. Q. Krithna Aiyar—lor Aooused. 

J. C. Adam—for the Crown. 

JudgmentAooased in this case was 
oouviobed of the murder of a boy of 8 years 
of age for the sake of the letter’s iewe ! 

There®?*'*° lrans P°^»ion f 0 J life 
leM, m dflno0 t0 show ‘hat the boy 

sfSfSSj 

Ntf £ 5 a n i!Vbe few l 880 , Wi ‘ h “ S ‘ 0n ° 

den«,K T m lba l flwe,s missing : that 
death was the result of sbrangulaUon • 1 

*- ssa vvr 


Accused's only defenoa is a blank denial 
and he oiled no witnesses. 

We agree with the Sessions Judge and 
assessors that the guilt of the aooused has 
been proved beyoud all reasonable doubt 

h,5 ““‘ i0 ° in 

_ I _ __ . .. . » _ — wa have a revL 

slon potion filed by the Publio Prosecutor 

,12 5 a«r “ Mmn ‘ ot ,bfl 

tc S! g 'T “ os ‘ 0Maful oonsideratlon 

to the facts and olroumslanoes of this oase* 
oro 4 0d * hQ oonclusion that onto 
ihJ 'F sentence would be adequate and 
that however loath we may halo use our 
powers of revision to sueh an end i 

in lhle ly 10 d ° S0 ln lhis oase - The murder 
m this oase was a most brutal and snrfliA 

o, j *»• "SSiJSr'Sg 

loo common. The evidenoe leaves ™ 
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sole ground assigned by the Sessions Judge 
for passing the lesser sentence allowed 
by law is that the oonvictlon is based on 
ououmslantial evidenoe. It has beon re¬ 
peatedly pointed out by this court that 
this should be no faobor in determining 
tbe sentenoe to be Imposed. Provided the 
oourb is satisfied beyond reasonable 
doubt that the aooused i~- guilty of murder, 
aod that the oiroumstanoos of the oase 
require the imposition of a death sentenoe, 
it is absolutely immaterial whether the 
oonviotion in based on direob or olroum- 
;tanlial evidenoe. It is only where the 
evidenoe leaves room (or reasonable doubt 
on either point that bbe aooused is entitled 
to the bene6bof it. That is not so here. 

We oonfirm the oonviobion but in place 
of tbe sentenoe of transportation for life 
imposed by the lower oourt. wedireot that 
aooused be hanged by bbe neok till he be 
dead. 

Sentence enhanced. 
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Wallis, 0. J., and Kbishnan, J. 

In re Vemureddi Babureddi — Aooused- 
Petitioner 

Criminal Revisions No?. 224 and 176 of 
1921 and Misoe. Petition No. 979 of 1921, 
deoided on lsb April. 1921, from the order 
of the 2nd Cl. Map,te., Kovor, dated 14th 
Maroh, 192L, in Preliminary Register Case 
No. 2 of 1921. 

* Ligal Practitioner—Ccumel conductina a can 
it a competent witnen therein—Evidence Act, 
S. 118. 

The rale as to the axolniion of the witnesses 
from Coart aatil they have been examined is not 
without exceptions. It doee Dot extend to the 
parties themselves in oivil oases so long as they 
oondnot themselves properly, or to their solicitors 
whose asBistanoe ie neoessary for the proper oon¬ 
dnot of the oase. The 8»me rale applios in Cri¬ 
minal Cases- There are even stronger reasons 
for not applying the rule to the Counsel lor the 
parties who have to oondnot the oas^ ^ q ^ j 

F. T. Ward, S. Swaminadhan, T. B. 
RamachanJra Iyer, A. Krtshnaswami Iyer 
and K. Balasubramama Iyer —for Peti¬ 
tioner. 

J. C. Adam— for the CrowD. 

Order :—These are applications put In 
by Mr. F. T. Ward, a first Grade Pleader 
of Nellore and by bis olienl the 1st aoous¬ 
ed in a murder oase, under S. 107 of 


the‘Government of India Act and S. 485 , 
Criminal Prooedure Code, to -=et aside 
an order of the 2nd olass Magistrate of 
Kovur debarring Mr. Ward from appearing 
as Counsel for the 1st aooused at the 
preliminary inquiry on the ground that 
his name appears in a supplemental list of 
witnesses put in by tbe proseoullou as 
42nd witness for the proseoution. Suoh 
an order is whollv ur^reoedented and is not 
supported by any ul »be oa .es referred to 
in tbe order. Tbe Magistrate states that 
as a proseoution witness Mr. Ward oannot 
sit in Court on the aooused’s behalf until 
he Is oalled in for examination in due 
order by the promotion. The rule as to 
bhe exolusion of witnesses from Court 
until they have bean examined is not 
without exoept ous. It does not extend 
to tbe parties themselves in oivil oases so 
long as they oonduot themselves properly, 
or to their solicitors whose assistanoe is 
neoessary (or the proper oonduot of the 
oase. Rosooe’s Nisi Prius Vol. 1, page 169, 
18th Edn. The same rule applies In 
Criminal oases: Rosooe’s Criminal Evidenoe, 
page 114, 13bh Edu; and it has uever been 
suggested that tbe faot that in England the 
aooused is now a competent witness justifies 
his exolusion from the oourt during the 
trial. There are even stronger reasons (or 
not applying the rule to the Counsel ot 
the parties who have to oonduot the oase 
and this is apparently tbe first oase of its 
application to them whioh has oome before 
a superior Court. 

In our opinion bbo rule does not apply to 
Counsel uisher in England or in India 
and further it would not be easy to reoon- 
oile Its applloatlon to them with the pro¬ 
visions ot S. 340, Criminal Prooadura 
Code. Tbe Bar Counsel has no doubt laid 
down for the guidance of lha pro¬ 
fession oottain rules as to refnsiDg 
retainers or withdrawing from the oase 
where they are summoned as witnesses. 
Sen Wtejfo* v. Peary Mohan Dass 
(1). But there is nothing in those 
rules bo suggest that olroumstanoes whioh 
may make it desirable for a oounsel not to 
appear render bis appoaianoe illegal. On 
the oomrary tbe roles iD question are for 
the guidanoe of Counsel in the exerolse of 
their legal right bo appear or refuse to 
app°ar. It might be otherwise if by 


(1) (1913) 40 Cal. 898= 23 I. 0. 25=18 0. W. N. 
185. 
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appearing in a case a counsel became in¬ 
competent to be a witness. It is however 
now well-settled that there is no such 
incompetency, as held by Woodroffe, J. in 
the case cited on the authority of Cohbett 
v. Hudson (2) and Corea v. Petris (3) where 
a counsel in the case gave evidence and no 
objection was taken to the propriety of his 
so doing in the particular circumstances of 
that case. 

Further it cannot be said at the present 
stage of the case and on the materials 
before us that there are circumstances 
which make it desirable that Mr. Ward 
should retire from the case. It is not 
suggested that he knows anything about 
the alleged murder itself. All that is 
suggested is that he acted for the 1st 
accused in certain civil matters which may 
have afforded a motive for the crime ; and 
even as to these matters as pointed out by 
the Public Prosecutor, it may be open to 
him to plead privilege. The order of the 
Magistrate must be set aside. 


Order set aside. 
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A.I.R. 1921 Madras 425. 

Napier and Krishnan, JJ. 

* rU oTI am f illai und 0 there —Defend 
ants 2-4-Appellants 

v. 

j mbjlam and another- 
Plaintiff ijnd Defendant 1-Respondents. 

Second y^ppeaJ No. 518 of 1920. decidei 
°.“ 2 ? h , C } c ‘ ober JJ20, from the decree o 

No. 62 ofW19. ad “ a ’ in Appea ' S “ 

Limitation Act, Arte. 44 and v—, ■ 

CLS •£&**■.- 

Personal capacUy-hftnod, suUt^r V* M 

per »r Art - “ ah nolm awu£ W8 " r 

• mine. 

and the minor after «vttainiiiv m*< Raardi “ D 
recover the prone,tv 8D08 tc 

Bait. The mere fil X*. , 44 “PP^eB to th« 

execution of the deed hi* falher j< ? ins in the 
and also his brother a rv pa . r,10, ? al capacity 
remove the appreheoainn ^V!!. 86 ,D ordep tc 
»ot toh, «../£e' h „,“o , 0 r"*c,°A^4r” dCe d °“ 
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T. Ttangachariar —for Appellants. 

C. S. Venfca'arhariar —for Respondents. 

Krishnan, J.:—The main question 
argued in this Second Appeal is whether 
article 44 of the Limitation Act applies 
to it or not. The plaint property original¬ 
ly belonged to the 1st defendant. He 
executed a sale-deed for it to his wife 
Irulayi and the property then became 
hers. The plaintiff is her only son by the 
1st defendant. She died some time ago 
and the lower Courts have held and it is 
not disputed before us that on her death 
the property passed to the plaintiff and he 
became solely entitled to it. In 1909 when 
the plaintiff was still a minor his father the 
1st defendant and his father’s brother one 
Palaniyandi now deceased executed a sale- 
deed Ex. 1 to the 2nd defendant benami for 
the 4th defendant for the plaint property. 
In that deed, the plaintiff is named as one 
of the vendors, the 1st defendant executing 
it on his behalf as his father and guardian, 
this is so expressly recited in the deed. 
The plea of limitation has reference to this 
deed, it being contended that the plaintiff 
cannot recover the property until the trans¬ 
fer by it is set aside and that as more than 
3 years have elapsed since he has become, a 
major he is barred from doing so under 
Art. 44. The lower appellate Court has held 
differing from the District Munsif that this 
article does not apply and that Art. 144 
applies. That Court seems however to 
have been somewhat misled by confusing 
the question with one of cancellation of a 
document which is dealt with under Art. 91. 
There is no question of cancelling a docu¬ 
ment under Art. 44 which speaks only of 
setting aside the transfer though the result 
of setting aside a transfer may generally be 
to invalidate the deed of transfer where one 
exists. The cases under Art. 91 referred 
to by the Subordinate Judge are therefore 
not m point. When a guardian acting in 
his capacity of guardian sells or otherwise 
transfers the property of his ward there 
can be no question that Art. 44 will apply 
to the suit by the ward to recover that pro¬ 
perty subsequently for he must get the 
guardian s transfer set aside, which is,mna 

{u fl rH d V ng ° n him ' A transfer by a 

been n ho ' vever . improper it may have 
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See Panga Redd! v. Naraj/ana JUdd! (1), 
MCl dug u! (i Lntchiah v. Pa'hj Makkah'nga 
(-), Kinlci'tcimi v. Tru ; appa (3), Siva- 
valivc'u v. Ponnamm d (4), and Manugara 
Satyal ifohmt Karina v. Manugara Jaj an¬ 
na Ih :m (5). 

No doubt it has been held that, where a 
Hindu father sells the joint ancestral pro¬ 
perty of himself and his minor son, Art. 44 
will not apply even though he purported to 
act as his minor son’s guardian in making 
the sale. See Kathapemmil Therm v. 
Jiama'iuga Thevan (6) and fianeta Tg>r v. 
Am'r'hisicamy OJui/ur (7). Article 126 
expressly provides for setting aside such 
alienations of ancestral property and the 
Court therefore held in those cases that the 
mere fact that the father executed the deed 
also as guardian of his minor son made no 
difference to the validity of the sale as he 
could have passed his son’s share a'so by 
executing the deed himself and therefore 
Art. 44 was not applicable. Those rulings 
however apply only to alienations of ances¬ 
tral property and are clearly distinguishable 
from the present case, as here the property 
has been found to be the minor’s separate 
property. 

Reliance was also p'aced by the learned 
Vakil for the respondent on the case in 
Ammmiammal v. It imas'i-ami Nuidu (8). 
In that case the mother though she was .in 
fact the guardian of her minor son to whom 
the property belonged sold it not as the 
minor’s property but as her own. Such a 
sale manifestly cannot affect the minor’s 
title as it was not dealt with by the deed 
at all and the minor was under no obliga¬ 
tion therefore to set aside the transfer. As 
my learned brother who was one of the 
judges in that case observed the sale there 
was similar to a sale by a stranger of the 
minor’s property. That case does not apply 
here as the 1st defendant sold the property 
of his minor son expressly as his guardian. 

A good deal of argument was addressed 
to us in this case to show that there was no 

(1) (1005) 28 Mad. 423 

(2) (19 7) 30 Mad. 393 = 17 M.L J. 220. 

(3) (1917) 41-51 ad. 102 = 40 I.C. 604=33 M.L. 
•J 3 9 

’(4) (1912) 22 M.L J. 404 = 15 I. C. 365 = (1912) 
M W. N. 383 

(5) (1917) 34 M L. J. 229 = 6 L. W. 765= 
42 I. C. 939 = f 1917) M. W. N. S54. 

(0) (1914) 17 M. L. T 138 = 27 I. C. 095. 

(7) (I9U) 23 M L. T. 245 = 44 I.C. 605 = 
(1918) MAV.N. 892. 

(8) (1919) .37 M L.J. 113 = 10 LAV. 75 = 51 I.C. 
57 = (1919) MAV.N. 800. 


transfer of the minor’s title under Ex. I 
and therefore it was no bar in his way to 
recover the property. The argument was 
ba=ed on the fact that the 1st defendant 
in his own personal capacity and his bro¬ 
ther joined in executing Ex. I and on the 
contention that the recital of the vendor’s 
title in it showed that the property was 
treated as the joint family property of all! 
the executants. It was urged therefore 
that the sale was of the joint family right 
and did not affect the real title of the 
minor which was one of sole ownership. 
The appellapt’s vakil explains that all 
the three executants were made to join 
in the deed by his client to avoid all 
possibility of future claims by any of 
them and not because it was recognis¬ 
ed that they had each of them any 
right. Even in this suit the plea was raised 
that the property was joint family property 
and that shows the necessity there was for 
caution. However that may be a sale-deed 
does not become ineffective against any of 
the executants of it because others who 
are subsequently shown to have had no 
title join in executing it. 


Now as regards the recital as to the 
vendor’s title it is pointed out by the appel¬ 
lant’s vakil that it is nowhere stated in 
Ex. I that the property was joint family 
property. Nevertheless the recital that 
11 the sale to the plaintiff’s mother was for 
tier maintenance and that as she is dead 
this sale is effected by us,” viz., the three 
jxecutants would seem to imply that the 
parties thought the property was their joint 
property. That however seems immaterial 
as in the words of conveyance in the deed, 
there is no restriction as to th$ rights of 
each of the vendors nor is there any re¬ 
ference to any separate shares of each. 
The whole property is conveyed by it and 
that would cer.ainly pass any right or title 
of any of the executants. S. 8 of the 
Transfer of Property Act is clear on the 
point, there being no reservation in the 
deed as to the right of each vendor that is 
conveyed by it. An erroneous or false 
recital of the vendor’s title in a sale-deed 
cannot be relied on as not passing his real 
title to the property sold. The argument 
that Ex. I did not pass the paintiti s 
real title must therefore be overruled. 
long as Ex. I stands the plaintiff cannot 
recover the plaint property. 

The case in Baltoanf Singh v. R 
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Qlancu (9) is entirely distinguishable as in 
that case, the mortgagor Sheoraj Singh did 
not purport to act in any respect as re¬ 
presenting his minor brother in executing the 
mortgage deed and their Lordships of the 
Privy Council held that the minor was there¬ 
fore not affected by the mortgage deed at all 
In principle that case is similar to the case 
in Amma n Ammal v. li mastoimi Naidu 
(8) already referred to and distinguished. 

The plaintiff’s suit must therefore be 
dismissed as barred by limitation under 
Art. 44 and no other question arises. 

I would therefore allow the appeal and 
reversing the decree of the lower appellate 
Court confirm the decree of the District 
Munsif with costs of the appellants here 
and in the Court below. 

Napi er, J —I agree. 

Appeal allowed. 

(9) (1912) 34 All. 29G= li I. C. 629 = 39 I. A^ 
109 (f. C). 
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(SPECIAL BENCH ) 

Wallis, C.J., Ayling, Sadasiva 
Aiyar, Napier and Kkisiinan, JJ. 

Secretary to the Board of Revenue, 
Income-Tax, Malms —Petitioner 

v. 

Al. At. Rm. Arunichilim Chittiar and 
Brothers —Respondents. 

Referred Case No. 2 of 1920, decided on 
4th October, 1920. 

‘Income-Tax Act (1918), Ss. J (1), 5, 9 ani 14— 
Money lending firm—Income becoming due but not 
realised in cash or by adjustment of accounts ie 
not assessable. 

Interest which became due to a money lend¬ 
ing firm in the year of account, but was not 
realised in cash or by adjustment in th* 
accounts is not liable to income-tax under Act 


and Rapier, JJ.-U a person e 

i » d .k° reCelV ° lnier « kt °8 r «* with bis debt 
to let the money stand in tbe hands of the dt 
tor, either by way of deposit, or as a fresh !o 
or investment that would amount to n constri 
live receipt, or ad justmeut." and would jus 

fi^nr i B nClUB '°“ ° f * he sum in ^estion, as pi 
ms or income, juBt as much as if it bad be 

received in cash, tueh an agreement might 

express or implied ; but should not be infern 

e.™, *«<’<* Aiyar, J.—The interest wh 

JSfuflSta 0 whM 0 ' Nuttukotl “ i Cbettie. 
Zt . ic l' waB D0 ‘ realized in oa 

or by adjustment of accouuts, would be su 
income as would be liable to be taxed, iS 


the Income-Tnx Act VII of 1918, if such in¬ 
terest-money hid become due to tbe asscssce, 
intberoaoDtr and iu the sense that it was so 
completely under bis control that by an act of 
his will, he could receive it in cash, without 
great trouble, than is involved in drawing 
money from his bankers. If it has not be¬ 
come due in that sense, it is not such an iu- 
come as would be liable to payment of tax. 

Per Krishna/ i, /.—It may be said that wher¬ 
ever tbe payeT deals with a sura of money due 
to the payee in any manner according to the 
directions or instructions of the payee so as 
to obtain a valid discharge for himself and the 
payee obtains the benefit thereof, there would 
be a case of rtalization by the payee. 

ii. Srinivasa Aii/mqa- —for Petitioner. 

ml 1 / 

K. V. KnsJmrs tami Aiyar and I”, liaja- 
goyala Aiyar— for Res; ondents. 

Wallis, C. J.—T lie only question argued 
before us was whether money which be¬ 
came due to a money-lending firm in the 
course of its business, by way of interest in 
the year of account, or the year on the 
income of which the tax, is to be assessed 
for the current year, is to be treated as 
part of the assessable income for that year » 
of account, although it was not recovered or 
realised by the firm in that year, either in 
cash or by adjustment in the accounts. 
Income is defined in the “ Concise Oxford 
Dictionary of Current English ” adapted 
from the great Oxford Dictionary and pub¬ 
lished at the Clarendon Press as “ Periodi¬ 
cal (usually annual) receipts from one’s 
business, lands, work, investments’ etc., 
income lax (levied on this)”. This is also 
the legal acceptation of the term, as ap¬ 
pears from Stroud’s Judicial Dictionary, 
and numerous definitions, some of which 
are there cited, while others have been re¬ 
ferred to by Mr. K. V. Krishnaswamy in 
his argument for the petitioners. Lord 
Selbome’s definition “ income signifies 
what comes in ” is the tersest, and at the 
same time it sufficiently indicates that the 
taxation of interest, which has not come in, 
is not within the scope of an Income-Tax 
Act. The use of the word * income ’"in 
section 3 of the present Act, on which some 
reliance is placed in the reference, also 
seems to me to be entirely in accordance 
with this view. That section, which ap¬ 
pears under the head of ' Taxable income ’ 
provides in effect that the income which is 
to be taxed under the Act is income from 
whatever source derived, if it accrues or 
arises’, or if it is received in British India, 
that is to say, income, which accrues or 
anses in British India is taxable, eVen if it 
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is received elsewhere as in England, while 
income which is received in India is taxa¬ 
ble, even if it accrued or arose out of Briiish 
India. With this may be compared the 
more stringent provisions of Sch. D of the 
English Income Tax Act, 1918, which 
makes residents in the United Kingdom 
liable in respect of- annual profits or gains 
accruing or arising from any trade or busi¬ 
ness, whether the same be carried on in the 
United Kingdom or elsewhere. What we 
are concerned with, in the present case is, 
not the liability of the petitioners to pay 
income tax, which is admitted, but the way 
in which the income they derive from their 
business is to be arrived* at. That of 
course is to be ascertained by reference to 
the provisions of the Act regarding the 
particular class of income, which in this 
case is “ Income derived from business"; 
but in construing these provisions and the 
uniform interpretation, which has been put 
upon the corresponding provisions of the 
English Acts, it must always be borne in 
mind that in its natural and legal meaning 
‘ income ’ means periodical ' receipts ’ that 
an income tax is therefore presumably a 
tax on annual receipts, and that, while it 
is open to the legislature for good and 
'sufficient reason to enact that debts which 
have not been paid, but are still outstanding 
shall be treated as income for the purposes 
of the Act, the Court would not be justified 
in attributing such an intention to the 
legislature, in the absence of the clearest 
and most express language. 

As observed by Warrington, L.J.,in InUnd 
Revenue Commissioner v. Blott (1), with re¬ 
ference both to the Super Tax Act and the 
Income Tax Acts, "It is income and income 
only which is brought in.o charge". 
The tax on income derived from busi¬ 
ness, which is the c'ass of income, 
with which we are dealing, has never 
been charged on the actual receipts 
of the year, which would involve postpon¬ 
ing the levy of the tax to the following 
year, but has been charged in England on 
the average income for the three previous 
years. The language of 1<. 1 of Sch. D of 
the English Income-Tax Act, 1918, which 
has superseded all the earlier enactments, 
dealing with this class of income requires 
the tax in respect of ^ trade not otherwise 
provided for to be “ computed on the full 
amount of the balance of the profits, or 


gains upon a fair and just average of three 
years ending etc." 

In Coll ne<* Jr in Co. v. Black (2) Lord 
Blackburn traces this provision back to the 
Income-Tax Act of 1803 , 43 George III, Ch. 
122 , and observes : “ Instead of saying that 
the duty should be imposed on a fair and 
just average of the amount of the profits 
for three years, it is imposed ‘on the 
ba’ance ’ of such profits. • I have not 
been able to discover any difference in 
the meaning of the two phrases.” Now, 
as I shall show, the uniform construction 
placed on this provision by the Courts, 
occurring as it does in an Act the general 
scope of which is to impose a tax on annual 
income, which as already pointed out, 
means annual receipts, has been that it 
refers to the difference between the amount 
of the receipts of the business for three 
years and the expenditure incurred in earn¬ 
ing them. This interpretation has been 
accepted by the legislature, which left this 
somewhat old fashioned phraseology un¬ 
altered for so many years, with a full 
knowledge of the interpretation placed upon 
it by the Courts and has even reproduced it 
without material alteration in the new Con¬ 
solidating Act of 1918. Fully accepting the 
view that the tax is to be assessed on the 
basis of the receipts for three years, the 
legislature has confined itself to legislating 
as to the deductions which are allowable on 
the other side of the account, in order 
to arrive at the taxable income, and, as 
will be seen, the Indian Legislature in the 
corresponding section 9 of the present Act 
has followed exactly the same course. 

It would be endless to cite all the cases 
in which the profits and gains on which the 
tax is computed under the schedule have 
been held to be receipts. In Rhymney Iron 
Company v. Fowler (3) the Revenue 
Authorities observed in the case submitted 
for the opinion of the Court, that the 
balance of profits and gains had repeatedly 
been held in the Exchequer Courts to be 
the difference between the receipts and the 
expenditure necessarily incurred in obtain¬ 
ing those receipts”. In Gresham Life 
Assurance Society v. Styles (4) Lord Esher 
described this balance as the difference 


(i) (J831) 6 A. C 315 = 51 L. J.Q. B. 326=45 
j.T. 145 = 46 J. P. 20 = 29 W. K.717. 

(3) (1896) 2 Q. 13. 79 = 44 W. R. 651 = 65 L J. 

\i)' 11890) 25 Q B. D. 351 = 33 W. R. 696=59 
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between what was received in any three 
years and what it cost to obtain those 
receipts". The rule was again laid down 
practically in the same terms by Lords 
Atkinson, Parker and Parmoor in Inland 
Revenue Commissioner V. Southen-lon (5). 


Something has been said about commer¬ 
cial balance sheets, but in Gresham Life 
Assurance Society v. Styles (4), Lindley, 
L. J., observed that “the Rules in Sch. D 
were very different from the rules ordinarily 
employed in trade in ascertaining the net 
profits divisible among those carrying it on." 
Even so, as pointed out by Sir Francis 
Gore, the learned author of the article 
‘Income-Tax’ in Vol. 16 of Halsbury’s 
Laws of England, who left his practice at 
the Bar to become solicitor to the Inland 
Revenue and writes with much experience 
of the subject, the difference between the 
commercial and the income-tax balance 
sheet is not as to the receipts side, but as 
to the deduction side of the account. He 
says at page 650, paragraph 1310, “The 
profits of a trade or business would for 
commercial purposes seem to be the 
difference between the receipts and the 
expenses necessary to earn them. In esti¬ 
mating profits, however, for the purpose of 
income-tax the rules specifically prohibit a 
variety of deductions some of which would 
probably form proper subjects of deduction 
in a commercial balance sheet.” The same 
view is taken by Kekewich, J., in Baiham 
v. Williams (6) dealing with the case of 
two solicitors going into partnership and 
getting a good deal of business in the first 
year, for all of which they would only be 
paid later. In such a case the learned 
Judge points out there would be no profit or 
income, for the first year, for the purpose 
of income-tax, or otherwise, though there 
might be a good prospect of profit or income 

in future years, against which the partners 

might be justified in borrowing. Lord 
Moultons method of calculating profit or 
loss for a particular period in In R* Spanish 
Prospecting Ocmpany, Limited (7) as the 
difference between the valuation of the 
total assets at the beginning and end of the 
particular period was not made, with re¬ 
f erence to the Inco me Tax Acts and could 

RQ-OA WAG. 4-28 = 81 T.L.R. 80 = 112 LT 
K - B 154 = 68 8 I 2t ’ 

(6) (MM) 86 L T. 191. J 

Ch aiolVfl V*’ 92 “ 108 L. T. 609 = 80 L. J. 
BTj.Ag 18 Maa8oa m=2T T.L.R. 76=55 


not be applied to them consistently with the 
authorities to which I have referred. The 
learned Advocate General relied upon the 
decision of the House of Lords in Colqii- 
houn v. Brooks (8) but the only question in 
that case was whether a resident in Great 
Britain was liable under the language of the 
English Income Tax Acts, to be assessed on 
the profits of a business, which arose or a# 
crued in Australia and were not received by 
him in the United Kingdom. It was held 
that he was not liable to pay any income-tax 
on such profits, and no question arose as to 
the amount at which they were to be assess¬ 
ed. The respondent was apparently will¬ 
ing to pay, if liable, upon a sum .of L 9,000 
odd, which probably was not very different 
from the sum which he would have been 
liable to ray, if assessed regularly under 
the schedule on the averaee profits for the 
three preceding years. 

Coming now to the Indian Statutes, 
under the Indian Income Tax Act, 1886, 
trade profits were chargeable under “ Cl. D, 
other sources of income," and under section 
15 (1), the assessment was to be made on 
the income accruing, during the preceding 
year. This was admittedly interpreted in 
practice and I think rightly as meaning the 
receipts of the previous year, less the cost 
of earning them. In the Indian Income- 
Tax Act, 1918, “Income derived from busi¬ 
ness" forms the fourth of the six classes of 
income specified in section 5. By section 9 
“the tax” that is income-tax “shall be pay¬ 
able by an assessee under the head 'Income 
derived from business ’ in respect of the 
profits of any business, carried on by him.” 
This means on the amount of the profits, 
and is therefore identical in scope and 
meaning with the provision in Sch. D of 
the English Acts, as interpreted by Lord 
Blackburn in the passage, to which I have 
referred. Section 9, which is .clearly model¬ 
led on Sch. D of the English Act, also 
follows the Schedule in regulating the 
deductions, which are allowable on the 
other side of the account, the main dif¬ 
ference being that under section 18 (5) of the 
Indian Act the assessment is to be on the 
aggregate of the assessee’s income, in the 
previous year chargeable under the hedd, 
and not as in Sch. D to be computed upon 
the average profits for the previous three 
years. Unpaid debts whether consisting 
of principal sums or in terest, in so far as 
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they are bad are allowed as deductions 
under the statute and do not otherwise 
come into an income-tax balance sheet. 

Having regard to the uniform interpre¬ 
tation placed by the Courts on the corres¬ 
ponding language of Sch. D and accepted 
by the legislature, it is not in my opinion 
open to this Court to place a different 
Interpretation on the word "profits” occur¬ 
ring in section 9 of the present Act and to 
hold as contended, that they include not 
only receipts but also claims for interest, 
which have fallen due, but have not been 
paid, within the year of account and there¬ 
fore form no part of the income of the year 
in its natural and legal sense. Such 
interest when it is paid will necessarily 
form part of the profits or receipts of the 
year, in which it is paid and 1 can see no 
reason for including it in the profits or 
receipts of an earlier year. If the present 
Act is found to admit of extensive evasion 
in India, the remedy in my opinion is to be 
found in an alteration of the law. 

Since this judgment was written, the 
report of the recent decision of the Court 
of Appeal in National. Provident Institution 
v. Brown (9J has become available. It 
was there held that the words in Sch. D, 
‘‘profits on discounts” and "profits on 
interest" in the Income-Tax Act must 
mean profits arising from discounts received 
on discounting transactions and profits 
arising from interest received on securities, 
bearing interest, and Lord Sterndale, M.R. 
observed : " The amount received is in 

my opinion to be taxed in the year, in 
which it is received Although it may be 
accruing over several years, it only be¬ 
comes taxable income in the year in which 
it is received." These words in my opinion 
supply an answer to the reference. 

Ayling, J. —The question referred to 
us is whether interest which became due 
to a money-lending firm in the year of 
account, but was not realised in cash, or 
by adjustment in the accounts is liable to 
income-tax under Act VII of 1918. 

I think the answer must be in the 
negative. I find it impossible to hold that 
the mere fact that the assessee has become 
legally entitled to a sum of money as 
interest justified the inclusion of that sum, 
either as ‘ income” or profits of the 
business ” within the meaning of section 9 
of the Act. It may be found impossible to 
recover the amount due, and 1 obseive that 

(9) (1920) 3 K. II. 36 = 69 L. J. K. B. 666. 


section 9 contains no proviso for deduc¬ 
tion of bad debts, nor is there any provi¬ 
sion as in the English Act referred to by 
my brother Mr. Napier. J., for the valuation 
of doubtful debts. On the other band, 
I would emphasize tbe word “adjustment” 
which I take to mean a constructive 
receipt. I agree with Mr. Napier, J., that 
if a person entitled to receive interest 
agrees with his debtor to let the money 
stand in the hands of the debtor, either 
by way of deposit, or as a fresh loan or 
investment, that would amount to a con¬ 
structive receipt, or “adjustment,” and 
would justify tthe inclusion of the sum in 
question, as profits or income, just as much 
as if it had been received in cash. Such 
an agreement might be express or implied; 
but should not in my opinion be inferred, 
solely from the failure to take any steps for 
realisation. 

This seems to me the reasonable cons¬ 
truction of the Act, as it stands. If it in¬ 
volves practical difficulties in workintr, the 
only remedy 'seems to be in amendment of 
the Act. 

I think it unnecessary to add to the 
exhaustive discussion of the authorities by 
my Lord the Chief Justice and my learned 
brothers. 

Sadasiva Aiyar, J. —The question 
referred to us by the Board of Revenue 
under section 51 of the Income-Tax Act VII 
of 1918 is formulated vaguely thus in 
paragraph 3 of the letter: whether the 
interest in question accrued or arose in 
British India within the meaning of the 
Act. In paragraph 1 of the letter, “the 
interest in question” is described as “ in¬ 
terest which became due in the year of 
account, but which was not realized in 
cash or by adjustment in the account.” One 
other sentence in the Board’s letter refers 
to "interest accrued but not realized. ” 
Thus taking the letter as a whole, the ques¬ 
tion referred to us might be expanded 
thus: whether the interest which became 
due in the year of account to a firm of 
Nattukkottai Chettis in British India, but 
which was not realized in cash or by ad¬ 
justment in the accounts is income which 
accrued or arose in British India within 
the meaning of section 3 (1) of the Income- 
tax Act, VII of 1918. 

Section 3 (1) uses four verbs in the clause 
“ to all income from whatever source it is 
(1) derived, if it (2) accrues, or (3) arises, 
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or (4) is received in British India . The 
Board of Revenue assumes in its letter that 
because in its opinion, the income in ques¬ 
tion was not “ realized ” (a fifth verb) the 
income was not “received” within the 
meaning of the 4th verb is received • 
As regards the verbs “accrues” and arises,^ 
they are both interpreted in the Board’s 
letter as meaning “ becomes the subject of 
a right to receive”. (The word accrues 
seems to be the more appropriate word to 
be used in connection with a periodically 
recurring right, to receive an income which 
is usually definite in amount while “arises” 
seems to be used more appropriately and 
frequently in connection with a business, in 
which rights arise to receive income of a 
more fluctuating kind and at more uncertain 
intervals). 

Very learned anj subtle arguments were 
advanced before us on both sides based on 
the various shades of meaning, in which 
the six verbs ‘ derive,’ ‘ accrue,’ ‘ arise,’ 

‘ receive,’ * earn ’ and ‘realize,’ and the two 
nouns ‘income’ and ‘profits ’ (with the gram¬ 
matical variations of some of these words) 
have been used in the several English and 
Indian Income-tax Acts and in the numerous 
English decisions, dealing with the provi¬ 
sions of certain English Acts. It must be 
admitted that large numbers of words are 
not used (either in the English Language, 
or in any other language) with such precise 
and exclusive meanings, as to give no room 
for doubt, as to their exact meanings, in 
particular contexts. I may add with pro¬ 
found respect that the language used in the 
English decisions quoted to us is not free in 
many cases from the ambiguitj involved in 
the use of several of the above words, each 
with different shades of meaning. I was 
therefore not much impressed with argu¬ 
ments based upon the root meanings of 
Such words as “ income," “ received ’’ etc. 
In Calquh iun v. Brooks (8) Lord Fitzgerald 
saysThe case stated fur her finds the 
amount standing to the credit of Mr. Henry 
Brooks, in the books of the Australian firm, 
as representing the estimated j r>fits due to 
him for the year ending April 1885 would, 
if realized, amount to the sum of £9,219. 
This sum of £ 9,219 was arrived at, by an 
estimate and valuation on taking of stock, 
on a certain fixed day, after deducting 
therefrom the estimate and valuation of the 
preceding year, but as a matter of fact 
only a portion of the amount had been 


actually realized." After thus stating the 
case, the learned Lord proceeds : “ At first 
sight, it struck me very strongly that the 
respondent was chargeable here ” (that is 
in England) “ for income-tax in respect of 
this sum of £9,219, though not actually 
received in this country, but as being in¬ 
come arising out of trade carried on in Mel¬ 
bourne, his share of the profits having been 
actually ascertained and fixed and accru¬ 
ing to him in this sense, that it was so coni- 
pletely under his control tha' by an ad of his 
will he could lu.ve it actually transferred to 
his bankers here. There would be no hard¬ 
ship, and nothing dangerous, or to be depre¬ 
cated in charging the respondent on his 
share of profits so ascertained, but the facts 
of the case do not warrant our doing so. 
On looking critically at the findings in the 
case it will be perceived that tf^ere is no 
sufficient finding to warrant us in coming 
to the conclusion, that the profits of the 
Australian firm have been so ascertained 
for the year 1885, as to be legitimately the 
subject of taxation here. It is only put 
that the profits due to him would if reali¬ 
zed amount to £ 9,219 “ a sum arrived at 
by an estimate and valuation ” on stock¬ 
taking on some particular day (not stated) 
and “deducting therefrom the estimate 
and valuation of the preceding year ’’ (also 
made on a day not stated), “ but as a mat¬ 
ter of fact only a portion of the amount 
had been actually realized " — what the 
meaning of the word ‘ realized' /hare “ is l 
do not know." Lord Herschell and Lord 
Macnaghten and Lord Halsbury (Lord 
Chancellor) have not in their judgments in 
this case expressed dissent from the above 
observations of Lord Fitzgerald. The 
decision itself depended on the answer to 
the question whether the profits or gains 
arising from the Melbourne business of 
Brooks fell under the fifth case of Sch. D 
of the English Income-tax Act, 5 and 6. 
Viet. Chapter 35, section 100, whose langu¬ 
age is somewhat peculiar and special and 
which speaks of sums actually received in 
Great Britain. It was held by all the Law 
Lords that mere arising ’ * or accruing ’ of 
the profits in England will not do, that 
they must also be received in England, and 
that the words ' arising ’ and ' accruing ’ 
do not mean the same thing when, used in 
connection with profits or gains as the 
word received \ No doubt, the words 
.accrues” and arises” in section 3 of the 
Indian Income-tax Act' cannot have 
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(except in the very special circumstances 
referred to by Lord Fitzgerald) the same 
meaning and legal effect as the words 
“is received.” Section 9 (1) of the Income- 
tax Act uses the words ‘ income derived 
from business ” by an a=sessee as synony¬ 
mous with ‘profits any business carried 
on by him’. In Colqnhoun v. Brook* (10) 
which is the ca c e which went up from the 
Court of Appeal to the House of Lords in 
Golqulioun v. Brooks (8) Fry, L J., says: 

' I cannot read the words arising or accru¬ 
ing ’ as meaning “received by In In re 
Spanish Prospecting Company, Limited (7). 
Fletcher Moulton, L.J , goes elaborately 
into the question what is income from 
profits of a business and comes to the 
conclusion (as I understand him) that what 
is treated as profits by a reasonable audi¬ 
tor auditing the accounts of a business for a 
particular year might be reasonably treated 
as‘.income or profits’ accuring or arising 
or received from the business, for the 
purpose of income-tax. The learned Lord 
Justice deals at length with the meaning of 
the word 4 profits ’ in pages 98 to 101. He 
says that the word has a ‘ fundamental 
meaning’ but in mercantile phraseology, the 
word may at times bear meanings indicated 
by the special context, which deviate in 
some respects from this ‘ fundamental 
signification’. Then he says “ the funda¬ 
mental meaning is the amount of gain made 
by the business during the year. This can 
only be ascertained by a comparison of the 
assets of the business at the two dotes 
and then the learned Lord Justice proceeds 
to show how the net assets must be valued 
in money and “ how .difficult in practice ” 
it may be “to follow out the strict conse¬ 
quences of the legal conception 

The small hand-book relied on by the 
Advocate-General, namely, Snelling’s In¬ 
come-tax practice (see page 15) also takes 
the same view. I do not intend to refer to 
the other Authorities quoted on both sides. 
I am not prepared, with ihe greatest respect, 
to go as far as Fletcher Moulton, L.J., and 
to hold that the income derived from profits 
(whether the derivation is by way of accru¬ 
ing, arising, or being received) should be 
calculated on the basis of the usual annual 
“ profit and loss ” account (subject of 
course to the special provisions of the 
Income-tax Acts, which usually impose 

(10) (1888) 21 Q.B D. 52 =67 L J.Q B. 439=30 
W.R. 657=62 J.P. 645 = 59 L.T.661. 


limitations, on the deduciions allowable for 
repairs of business premises and damage, 
or destruction of building, machinery and 
plant, depreciation and so on) and that 
such income is liable to tax as ‘ received ’ 
in the commercial sense. If the opinion of 
Fletcher Moulton, L.J., is to be followed, a 
business might have made no ‘ profits ’ at 
all in the popular sense, in a particular 
year (or might have even incurred loss), 
but because the commercial value of some 
items on the “ assets ” side, say, consisting 
of the business premises and the plant had 
risen in price, income-tax might become 
leviable on ‘ profits ’ shown on paper in the 
‘ Profit and Loss ’ account. I do not think 
having regard to the rule that fiscal statutes 
should be construed strictly in favour of the 
subject that the legislature should be held 
to have intended to levy income-tax, even 
in .such a case, in the absence of unequi¬ 
vocal language to that effect. 

However, even having regard to this canon 
of strict construction, I am of opinion that 
profits which were received in a year 
include not only money actually received 
but money which in the language of Lord 
Fitzgerald had accrued, or arisen in the 
sense that it was so completely under the 
assessee’s control; “ that by an act of his 
will, he could have it actually transferred 
to his bankers.” (The words “ accrue ” 
and “ arise ” are no doubt usually, confined 
to moneys, which are due, but not received 
and hence are used, as alternatives to 
“ received” in Sec.ion 3) (See also Board of 
Revenue, Malra* v. Ram/madhan Chetty. 
(11).) While moneys accrued, which cannot 
be immediately, in a business sense, received 
at the will and pleasure of the assessee, 
ought not 10 be said to have accrued in 
such a manner, as to have the same legal 
effects as moneys received, I think that an 
assessee should not be allowed to evade 
payment of income-tax on interest and 
other moneys, which have become due to 
him in such a manner that he could at 
pleasure receive them for re-investment, or 
otherwise, or could get into his hands at 
once, or within the reasonable time usually 
necessary to cash a cheque on a banker, or 
which he knows will be treated, according 
to the usual course of business by his 
banker-debtor, as re-invested by him (the 
assessee). Whether any such profits in the 


(ID 
M. W. 
(F. B). 
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shape of interest, or other moneys had 
become due to the assessee, in this immedi¬ 
ately available manner and whether his 
omission to show them in his accounts as 
profits was consequently attributable to his 
intention to commit a fraud upon the 
income-tax revenue are questions of fact, 
which must be decided in each case, on the 
facts of that case and on the custom and 


practice of the assessee’s and his debtor's 
business arrangements. The argument of 
Mr. K. V. Krishnaswami Aiyar that only 
those interest moneys, which have be¬ 
come entered as cash-receipts in the 
assessee’s accounts, or which have actually 
been placed in his hands can be considered, 
in arriving at his income, for purposes of 
taxation, goes in my opinion to the other 
extreme. If an assessee chooses to leave 
his interest income with his customer, who 
is also a Banker and does not bring it into 


his accounts as income on the date it falls 
due, but he knows that his banker-customer 
would credit the money in his accounts 
in favour of the assessee and allow him 
interest thereon, from the date of its accrual, 
or if the assessee could at any time draw 
upon the customer for that money and obtain 
actual receipt of that sum, in due course of 
business, I think that such interest-income 
has accrued and arisen for that year, in 
such a manner that the legal effect 
is the same, as if it had been “ received " 
by him and that it is liable to be charged 
income-tax'thereon. It is well known that 
deposits of moneys carrying interest are 
made with a Nattukottai Chetty firm, not 
only by other Nattukottai Chetty firms, 
but by gentlemen earning rich incomes in 
other professions. Take a case where 

Rs. 10,000 a year is the year’s interest- 
income from such an investment with A, a 
Nattukottai Chetty Firm by B, another 
Nattukottai Chetty firm, or a rich profes¬ 
sional gentleman who has retired from his 
P rof ession; A at the end of that year adds 
Rs. 10,000 to the credit-of B in his ac¬ 
counts; but B makes no entry in his 
accounts of the receipt of that money. B 
has some lands which yield him sufficient 
tor the maintenance of his family, and 
allows the interest to accumulate with the 

L draw f in g only Rs. 500 or 

Rs. 1,000, out of the interest annually, 
either for expenses, or in order that' no 

fiS* of J ,m,tation might arise (assuming 
ttotthere is-any risk of that question 
ansmg in such cases). Is B to escape 
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taxation on the Rs. 10,000 income, though 
that income is being credited in his favour, 
and he knows that he could receive it in 
cash, at any time he wishes ? 

My answer to the question therefore is 
that the interest which became due to a 
firm of NattukotiaiChetties in British India, 
which was not realized in cash, or by ad¬ 
justment of accounts, would be, such in¬ 
come as would be liable to be taxed, under 
the Income-tax Act, VII of 1918, if such 
interest-money had become due to the 
assessee, in the manner and in the sense 
that it was so completely under his control 
that by an act of his will, he could receive 
it in cash, without great trouble, than is 
involved in drawing money from his 
bankers. If it has not become due in that 
sense, it is not such an income as would be 
liable to .payment of tax. 

Of course I agree with my Lord that it 
is advisable th^t the Legislature should 
periodically try to remove anomalies and 
difficulties of interpretation, by amendments 
of the Act, expressed in clear and definite 
language. 

Napier, J.—This is a reference under 
Sect. 51 of the Income-tax Act, VII of 1918, 
which empowers the Chief Revenue Autho¬ 
rity, if, in the course of any assessment, a 
question has arisen with reference to the 
interpretation of any of the provisions of 
this Act, or any rules thereunder, to draw 
up a statement of the case and refer it with 
its own opinion thereon, to the High Court. 
The question referred to us is as to the liabi¬ 
lity to tax, under the Act, of interest which 
became due on the year of account, but 
which was not realised in cash, or by adjust¬ 
ment in the accounts. The statement fur¬ 
ther sets out that Messrs. A. A. R. Aruna- 
chella Chetty and Brothers, a Nattukottai 
Chetty firm, carry on business in money- 
lending and other trade in several p’aces in 
British India, that they were assessed, for 
the year 1918—19, by the Collector of 
Ramnad, on the amount of their net income 
in British India, which, according to the 
assessing authority, should include interest 
which had accrued to them, during the year 
of account, but had not actually been 
realised. 

The relevant sections of the Act for the 
purpose of this reference are as follows 
Sect. 3 (1) provides that "this Act shat 
apply to all income, from whatever some 
it is derived if it accrues, or arises, or is 
received in British India,” etc. Sect. 5 is 
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the next section. "The following classes 
of income shall be chargeable to 
income-tax in the manner hereinafter ap¬ 
pearing”: Sub-Sect. (4) “Income derived 
from business.” The next section is Sect. 
9: “The tax shall be payable by an assessee 
under the head of ‘ Income derived from 
business’ in respect of the profits of any 
business carried on by him.” Cl. (2) 
"such profits shall be computed, after mak¬ 
ing the following allowances, in respect of 
sums paid, or, in the case of depreciation, 
debited, namely,” and the payments and 
debi-s allowed are set out in 9 sub-para¬ 
graphs. Then comes Sect. 14: “The 
aggregate amount of an assessee’s income 
chargeable, under each of the heads men¬ 
tioned in Sects. 6 to 11 shall be the taxable 
income of the assessee.” Reading these 
sections together, it is to my mind clear 
that the form in which the reference is 
made is incorrect. It seems to me that we 
are not really asked any question about in¬ 
come, as defined in the Act. What the 
reference requires is a ruling from us, as to 
whether a certain sum should have been 
entered in the account, on which the profits 
within the meaning of Sect. 9 should be 
computed. This mistake has led to a 
misapprehension of a decision of the English 
Court, which I shall refer to later on. Nor 
have we to consider any question arising 
under Sect. 3, for, we are not asked to say 
whether the income derived from business 
has accrued, or arisen, or been received, 
within the meaning of Sect. 3. It is there¬ 
fore to my mind not strictly necessary for 
us to consider the meaning of the word 
(income), < $ u*rd *'» tin Art, for income, for 
the purpose of Sect. 3, is income derived 
from business as defined under Sect. 9, to 
be ascertained under that section. 

The question is how are the profits of 
the business carried on by the firm in ques¬ 
tion to be computed, so as to make the 
resultant income derived from business 
chargeable under the Act ? It is first neces¬ 
sary to see what assistance we get from 
Sect. 9 itself; and it is to be noted that 
no part of the section lays down what is to 
be put on the credit side. The whole of 
Cls. 1 to 9 are concerned with amounts on 
the debit side. Of those clauses, Cls. 1 
to 5 are payments which are allowed; Cl. 6 
is depreciation which may be debited; 
Cl. 7 is a resultant of depreciation and 
sale price of buildings, machinery and 
plant; Cl. 8 is land revenue and local or 


municipal taxes paid; and Cl. 9 is what 
may be described as an omnibus clause for 
other expenditure incurred, solely for the 
purpose of earning such profits, which is in 
fact the main expenditure. For the credit 
side as I have said, there are no statutory 
instructions, and it is with reference to the 
credit side item, that we are asked to advise 
the Board. So far for the Act. 


Then as to the rules made under the 
Act ; Sect. 43 gives power to the Governor- 
General-in-Council, and by delegation to 
the Local Government, to make rules for 
the ascertainment and determination of 
any class of income. I have examined them 
and find that there is no assistance to be 
procured from the rules. 

Further, there are no decisions of any 
Courts in India to which our attention has 
been drawn, which could throw any light 
on this subject, and we are driven to 
English decisions under the English Income- 
Tax Acts. These Acts are in par• materia, 
but as their provisions are somewhat differ¬ 
ent, it is necessary before examining the 
decisions to see what the Acts provide. 
The Acts are the Income-Tax Act of 1842 
as amended by the Income-lax Act of 
1853. The relevant sections of these Acts 
are Sect. 2 and Sell. D of 16 and 17 
Victoria, Chapter 34, which has been substi¬ 
tuted for the corresponding section and 
schedule of 5 and 6 Victoria, Chapter 35. 
One curious feature of the Acts is that 
though they are called Income-Tax Acts, 
the phrase ' Income-tax ’ is never used in 
any part of the Act, nor is the word In¬ 
come ’ applied to the resultant to be charg¬ 
ed, though in the Customs and Inland Reve¬ 
nue Act, 1888, the tax payable under Sch. 
D is called Income-tax. What is granted 
to Her Majesty under these Acts are duties 
on profits” arising from property, pre- 
fessions, trades and offices. Sect. 2 of the 
later Act provides that “for the purpose ot 
classifying ‘ and distinguishing the several 
properties, profits and gains for and in 
respect of which the said duties are by 
this Act granted, and for purposes of the 
provisions for assessing, raising, levying 
and collecting such duties respective y, 
the said duties shall be deemed to be 
granted and made payable yearly o 
and in respect of the several properties, 
profits and gains respective y described 
or comprised in the several schedules 
contained in the Act ”; and the sche 
dules are set forth. Sch. D is.the relevant 



ARUNACHALAto chettiar (Napier, J.) Madras 435 


i92i secy., nb. of rev. v. 

schedule. It applies to trade and profes¬ 
sional profits which correspond to Cls. 4 
and 5 of Sect. 5 of the Indian Act, namely, 
income derived from business and profes¬ 
sional earnings. Thedanguage of Sch. D 
is as follows: ’’For and in respect of 
the annual profits or gains arising or 
accruing to any person residing in the 
United Kingdom from any profession, 
trade, employment or vocation, etc.” What 
is chargeable here therefore is “ annual 
profits or gains " just as under Sect. 9 of 
the Indian Act, *' profits of any business.” 
The further provisions of the Income-tax 
Act of 1853 with respect to Sch. D are 
Sects. 48, 49 and 50, of which Sect 50 is 
alone of importance. This section provides 
that "In ascertaining, estimating, or assess¬ 
ing the piofits of any person chargeable 
under Sch. D of this Act, either upon appeal 
or otherwise, it shall be lawful to estimate 
the value of all doubtful debts due or 
owing to such person; and in the qase of 
bankruptcy or insolvency of the debtor, 
the amount of the dividend which may 
reasonably be expected to be received on 
any such debt shall be deemed to be the 
value thereof and the duty chargeable 
under the said schedule shall be assessed 
and charged upon the estimated value of all 
such doubtful debts accordingly.” I can 
find nothing in the Indian Act which at all 
corresponds to this section, but it is one to 
be borne in mind, in considering what are 
profits ” under Sch. D of the English 
Act; for it seems to presume that debts 
due and owing shall be items in an account 
for the purpose of arriving at profits and 
pains and permits the assessee to value 
them in his account at a figure lower than 
the face value where they are doubtful 
debts Returning to the principal Act, 
beet. 100 contains the rules for assessing 
and charging duties under Sch. D. Sect. 
100 provides that “the duties hereby grant- 
ed, contained in the schedule marked 
U, shall be assessed and charged un- 

d 5V h ® f , ol,owing rules * which rules 
snail be deemed and construed to be 

a part of this Act, and to refer to the 
said last mentioned duties”. Under 
this section, the duties are provided for 
m respect of trade in what is called ‘First 
case and in respect of professions in what 
is called Second.case’. The first rule in 

the first case,is as follows; “The duty to 

^ charged inspect thereof shall be com- 
puted on a sum not less than the fqll amojmt 


of the balance of the profits or gains of 
such trade” on an average of 3 years. The 
third rule is “In estimating the balance of 
profits and gains chargeable under Sch. D, 
or for the purpose of assessing the dujy 
thereon, no sum shall be set against or 
deducted from or allowed to be set against 
or deducted, from such profits or gains, on 
account of any sum expended” for various 
purposes set out, nor on account of any 
capital withdrawn, nor on account or under 
pretence of any interest which might have 
been made on sums if laid out for interest, 
nor for any debts, except bad debts, nor for 
certain other matters set out in the rule.” 
It is to be noted that the method of com¬ 
puting profits here is the exact opposite of 
that employed in the Indian Act. Sect. 9 
of the latter,*as already pointed out, provides 
wbat may be debited for the purpose cf 
computing profits; whereas, this rule under 
Sect. 100 of the English Act provides what 
may not be debited. But the material for 
assessment after the proper deductions is 
the same in both cases. It is “the ba'ance 
of profits” or gains in the English Act; 
“the profits of any business” in the Indian 
Act. And as we are not asked to advise 
on any question of a debit item, it is un¬ 
necessary to examine the differences be¬ 
tween the English and the Indian Acts on 
this point. Apart too from Sect. 50, there 
is no instruction'in the English Act as to 
what must be put on the credit side of the 
account. 

Turning now to the cases, I will first deal 
with the decisions under the Income-tax 
Acts. The first relevant case is the Mersey 
Dockiv. Lucan (12). This was a reference 
by the commissioners under powers analo¬ 
gous to those under which the reference in 
our case is made. The particular point 
under consideration need not be considered 
but in his judgment the Lord Chancellor at 
page 903 states that the question arises 
under Sch. A of the Act and enters into a 
discussion as to what are profits received 
from certain properties. He lays down 
that the manner in which those profits were 
to be disposed of under the Private Act was 
not a matter for consideration, but that 
the profits of the concern must be 

all the net profits of the concern 
after deducting the necessary outgoings 
without which those proceeds could 
not be earned or rece ived.” Again, on the 

B. 


(12) (1881) 8 A. C. 89l«*63 L 

l. r. 78i ^48 j. p. W. £ 
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same page, he says that the word “profits” 
as here used, means the “ incomings of the 
concern after deducting the expenses of 
earning and obtaining them.” Again at 
p^ge 906, he uses the same phrase. Lord 
Blackburn, who concurred, states that the 
same result will arise from the construction 
of Sch. D. We have therefore here a de¬ 
finition of "profits” for income-tax purposes: 
“the net proceeds of the concern or the in¬ 
comings of the concern after deducting the 
outgoings necessary for earning them or the 
expenses of earning and obtaining them.” 
It is obvious that this definition of 'profits' 
will apply, whatever be the method under 
which the proper debits are to be ascertain¬ 
ed The next case 1 wish to refer to is 
Colquhoun v. Brooks (10), and 1 do so not 
because I think it has any bearing on the 
question of profits, but because it has been 
referred to by the Board of Revenue, and in 
my opinion, a wrong inference, drawn from 
the language used in it. The Board of 
Revenue, in their reference, say, “The ques¬ 
tion to be decided is whether the interest in 
question accrued or arose in British India” 
and go on “the words ‘accrued or arose' 
have nowhere been defined in the Act but 
in the Judgment of Fry, L. J. reported in 
Colquhoun v. Brooks (10), these words were 
interpreted as general words descriptive of a 
right to receive.” It is true that the decision 
in this case, which eventually went to the 
House of Lords, did turn on the question 
as to whether a certain income "accrued or 
arose in the United Kingdom.” But that 
is not the point in this case at all, as I have 
already said, and the view of Fry, L. J., 
on the construction of the words ‘accrued or 
arose’ has no bearing whatever on this 
question. The words which the Court was 
construing were words of Sch. D, ‘ arising 
or accruing to any person ” etc., and with 
reference to these words, Fry, L. J. said 
“the tax is in respect of ‘profits or gains 
arising or accruing’. I cannot read those 
words as meaning ‘received by’. I think 
that the words ‘arising or accruing’ are 
general words descriptive of a right to 
receive profits.” That is the sole question 
decided by Fry. L.J., and it is obvious that 
it has nothing to do with the question of 
profits. The case has really no bearing on 
the question before us. The next case is 
Russel! v. Townar.d Count;/ Bunk (13). That 
was a decision as to the propriety of a cer- 

(13) (1888) 13 A. C. 418*69 L. T. 481 = 68 L. 

J.F. C.8-63J F- 344, 


tain debit for rent of business premises, 
which contained dwelling accommodation 
for the Bank Agent. The only point of 
importance in this case is the definition of 
1 profits.’ Lord Herschell at page 424 
says, “ The profit of a trade or business is 
the surplus by which the receipts from the 
trade or business exceed the expenditure 
necessary for the purpose of earning those 
receipts. ” Lord Fitzgerald says, “ Profits, 
I read on authority, to be the whole of the 
incomings of a concern after deducting the 
whole of the expenses of earning them— 
that is, what is gained by the trade. ” The 
learned Lord is here obviously referring to 
the language of Lord Selborne in Mersey 
Docks v. Lucns (12). 


The next case is Gresham Life Ass -r- 
a>ice Co v. Styles (14.) In that case the 
learned Lord Chancellor stated that the 
word ‘ profi'.s’ is to be understood in its 
natural and proper sense, in a sense which 


no commercial man would misunderstand, 
and that the framers of the Act could never 
have assumed that the cost of the articles 
sold to the trader should not be taken into 
account before you arrive at what was in¬ 
tended to be the taxable profits.” Lord 
Herschell said that the words “ profits and 
gains ” should be construed according to 
their ordinary significance and says in 
another passage “ the only thing to be 
regarded is the fact of expenditure and the 
purpose for which it had been incurred.” 
Another case referred to in argument was 
the Gresham Life Assurance Society v. 


Bith >p (15). This turned on the construc¬ 
tion of the words " Received in the United 
Kingdom ” within the meaning of the In¬ 
come- Tax Act of 1842, Sch. D., (4th case) 
which allows duty to be charged in respect 
of interest arising from foreign securities 
on the full amount of the sums which have 
been or will be received in Great Britain. 
It is not a decision on profits, but it is of 
value on the meaning to be given to the 
word ‘ receipts ’ and I will deal with it 
later. So far therefore we have nothing but 
receipts or incomings to be put on the 
credit side. So far then for the Income- 
tax cases. The decisions appear to me to 
be all based on the assumption that an 
assessee should prepare a statement ot 


“ (14) (1892) A. C. 309 = 62 L. J. Q.B. 41=66 
i P 709 = 41 W- R. 270 = 67 L. 1. 479. 

%. L. R. 



1321 


• • v 

secy., bd. OF REV. v . AronachAlaM chettiar (Napier, J.) 


« 

Madras 



receipts or incomings setting against them 
the outgoings necessary for earning receipts, 
including a’so depreciation to the extent 
permitted by the Act, and that this account 
should be annually prepared and be the 
basis on which the taxable income should 
be ascertained. > 

It was suggesed, however, by the 
learned Advocate-General that such, 
an account was not the proper method of 
ascertaining the profits and he has 
very strongly relied on the judgment of 
Fletcher Moulton, L. J., in In re-Spanish 
Prospecting Co., Ltd. (7).’ In this case, two 
persons agreed to sen e the company at a 
fixed salary, which they were not to be 
entitled to draw except out of the profits. 
The question was what were the profits. It 
arose in liquidation and the dispute was 
with regard to certain debentures which 
had been included in the yearly ba'ance 
sheets of the company as unvalued assets. 
In liquidation, the debentures realised a 
sum of over three thousand pounds and the 
claimants contended that these were 
undrawn profits arising from the business 
of -the Company, out of which they were 
entitled to be paid. In the course of his 
judgment, the learned Lord Justice dis¬ 
cussed the meaning of the word ' profits' 
and says that the word ‘ profits ’ implies a 
comparison between the state of a business 
at two specified dates, usually separated 
by an interval of a year. The fundamental 
meaning is the amount of gain made by 
the business during the year. This can 
only be ascertained by a comparison of. the 
assets of the business at the two dates and 
the increase of the assets at the later date 
represents in strictness the profits of the 
business during the year in question. “ To 
render the ascertainment of profits of a 
business of practical use, it is evident that 
the assets of whatever nature they may 
be, must be represented by their money 
value, but as a rule those assets exist in 
the shape of things or rights and not in the 
shape of money. The debts owed to the 
company may be good, bad or doubtful,” 
and profits may exist in kind as well as 
in cash.” The learned Advocate-General 
now relies on these statements as indicating 
that the debts good, bad or doubtful, must 
be shown on the credit side of an account. 
Now the • first observation I would make 
about this case is, that the learned Lord 
Justice states on page 101 that “ the actual 
profit agd loss of the company do not in 


any way bind the Crown in arriving at the 
tax to be paid ” and therefore clearly he 
was not considering the profits as meant in 
an income-tax sense. This method of 
computing profits is in the language of the 
learned Lord Justice totally unsuited for 
computation for income-tax purposes. The 
ba'ance sheet must of course contain a 
valuation of the whole of the property of 
the undertaking including, as stated by the 
learned Lord Justice debts owing to the 
company, good, bad or doubtful. It must 
also include debts accruing due, and on the 
debit side must be placed debts considered 
bad or doubtful. One may venture to doubt 
whether many of the trading companies 
do in fact prepare their statements of pro¬ 
fits for the year in the manner suggested 
by the learned Lord Justice. It is admit¬ 
tedly not the method contemplated by 
the Companies Acts. Art. 1C6 of the 
standing Articles of Association provided 
in table A of the First Schedule of 
the Companies Consolidation Act (1908) 
provides that “ once at least in every year 
the directors shall lay before the company 
in general meeting, a profit and loss 
account for the period, since tbe preceding 
account” and it is common knowledge 
that this account is an account of the 
actual transactions of the company during 
the preceding year. Art. 97 provides 
that “ no dividend shall be paid otherwise 
than out of profits;” and tbe learned author 
of Buckley’s Law and Practice under the 
Companies < Acts states the law to be as 
follows: —‘ The profits of a business’ 
are the excess of revenue receipts over 
expenses properly chargeable to revenue 
account.” ‘ For the purpose of ascertain¬ 
ing profit available for the dividend, capi¬ 
tal accouut and revenue account are to be 
treated as separate accounts. The credit 
balance .of a revenue account is applicable 
for dividend." This language very nearly 
reproduces the words used by the learned 
Lords in the income-tax cases above refer¬ 
red to and the learned author relies strong¬ 
ly on the case of Lee v. Nouchatol Asphalte 
Co. (16). That was a decision of the Court 
of Appeal and the Court held there that 
there was nothing in the Companies Acts 
to prohibit a Company from calculating its 
profits and paying a dividend out of them, 
without providing a sinking fund to meet 
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depreciation in the value of wasting pro¬ 
perty such as a mine. Lindley, L.J., 
draws a clear distinction between a capital 
account and a revenue account, and speak¬ 
ing of the latter says “ If your earnings are 
less than your current expenses, you must 
not cook your accounts, so as to make it 
appear that you are earning a profit and 
you must not lay your "hands on your 
capital to pay dividend. But it is. 1 think, 
a misapprehension to say that dividing the 
surplus after payment of expenses of the 
produce of your wasting property is a 
return of capital in any such sense, as is 
forbidden by the Act." It is clear there¬ 
fore that both Lindley, L J-, and the very 
eminent editor of Buckley’s Law and 
Practice under the Companies Act regard 
a revenue account as the proper basis for 
the ascertainment of profits under the 
Companies Acts. 

The same view was expressed in the case 
of Badhamv. Williams (6), by Kekewich, J. 
There the question arose on a partnership 
and the learned Judge points out the differ¬ 
ence between the balance sheet and the pro¬ 
fit and loss account with regard to money 
accruing due but not actually received. He 
takes the case of 6 months' bills in payment 
for goods not maturing until the year after 
that, for which the account was being made 
up and asks “Are such bills to be considered 
so much cash for the purposes of the busi¬ 
ness of the year?” and answers “For the 
purposes of the balance sheet, no doubt, 
they would estimate that there is an out¬ 
standing asset which they hope to realise; 
but for the purpose of ascertaining the 
profit and loss, it seems to me that 
they must consider only what they have 
received, because those bills will only come 
in, when met at maturity” in the next year. 
It is to be noted that in this case the learned 
Judge refers specifically to the profit and 
loss, for the purposes of income-tax returns 
and says that “the income-tax return is a 
return of the actual receipts, less such ex¬ 
penditure as is chargeable against those 
receipts." It seems to me that “profit" in 
a commercial sense differs very little from 
the meaning given to it in the income-tax 
cases quoted above, though there may be 
debits which are not pennissible under the 
provisions of Income-tax Acts. 1 can see 
no practical difference between “the receipts 
or incomings, after deducting the necessary 
outgoings without which profits could not 


be earned or received or after deducting the 
expenses of earning and obtaining them" 
and “the excess of revenue receipts over 
expenses properly chargeable to revenue 
account" as stated by the learned author to 
be the profits of a business under the Com- 
panies Acts. 

The net result of all these cases is that 
on the credit side must be put receipts or 
incomings and it only remains to consider 
what these words cover. 

That actual cash need not be received is 
of course obvious. The receipt of any 
form of negotiable security would of course 
be receipt, but the more difficult question is 
whether any, and if so, what form of con 
structive receipt is a receipt for the purposes 
of the Act. In Grisham Life Assurance 
Society v. Bishop (15) this very question 
was dealt with by Lord Lindley. He states 
as follows at page 296 : "First, let us con¬ 
sider what is meant by the receipt of a sum 
of money. My Lords, I agree with the 
Court of Appeal that a sum of money may 
be received in more ways than one, e.g., by 
the transfer of a coin or a negotiable 
instrument or other document, which re¬ 
presents and produces coin, and is treated 
as such by business men. Even a settle¬ 
ment in account may be equivalent to 
a receipt of a sum of money, although no 
money may pass; and I am not myself pre¬ 
pared to say that what amongst business 
men is equivalent to a receipt of a sum of 
money is not a receipt within the meaning 
of the statute which your Lordships have 
to interpret ” (i.e., Income-tax Act). Then 
referring to the Scottish case of Now 
M xico Co. (17) the same learned ^Lord 
states on page 298 that that case was 
very peculiar. Money received by the 
Company’s agents abroad was clearly and 
unmistakably treated by the Company as 
remitted lo and received by it here, and 
money here was treated by the Company 
as remitted abroad in exchange for it. The 
exchange was effected by a book entry, 
but that entry was the business mode of 
carrying cut cross-remittances which it 
would have been unbusinesslike and really 
childish to have effected in any other way. 
Applying this last observation, apart from 
the complication introduced by the word 
‘ abroad ’, it seems to me to come to this 
that as between two parties where money 
has to be paid and received by both, an 
exchange effected by a book entry wou_ 
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amount to payment and receipt. In Taroc- 
que v. Betucliemin (18) their Lordships 
had to construe the words “ paid in cash ” 
and in the judgment of the Board their 
Lordships relied on and applied the decision 
in Spargo’s c isc (19). That was a decision 
in liquidation of the Harmon y and Monta¬ 
gue Tin and Copper Mining Co., and turned 
on the meaning of the phrase “payment in 
cash” within section 25 of the Companies 
Act, 1867. Spargo subscribed for 31 shares 
in the Company and instead of paying in 
full in cash was credited in the books of the 
Company with a sum of /2176 for the 
purchase of the lease of the mine in respect 
of the amount of ^"2176 part of the 
amount due by him for his purchase of 
shares. James, L. J., laid down as follows: 
‘Anything which amounted to what would 
be in law sufficient evidence to support a 
plea of payment would be a payment in 
cash within the meaning of this' provision 
and Mellish, L. J., reiterated what he had 
stated in Fotherg ill’s case (20). 

“If the circumstances relied on would in (in 
action for the money due upon shores bo c-vi- 
dence only in support of a plea of accord and 
satisfaction, this section would prevent their 
being a good defence ; but that if they would 
support a plea of payment, then the 25th 
section did not prevent their being a good 
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I am therefore of opinion that the amount 
in question need not be taken into account 
by the assessee for the purposes of his 
statement of profits and gains and is not 
therefore chargeable under the Act. 

Krishnan, J.—The question referred to 
us for our decision by the Revenue Board 
under Sect. 5L of the Income Tax Act, VII 
of 1918, is whether a person carrying on a 
money-lending business is liable to be 
assessed to income-tax on interest which 
has accrued due to him in the year of 
account but which has not been realised by 
him by payment or adjustment in the 
accounts or otherwise. In other words, the 
question is whether such interest becomes 
liable to taxation on accrual as the learned 
Advocate-General contends for the. Govern¬ 
ment or only on its rea’ization as the 
learned Vakil for the assessee contends. 

The decision turns upon the construction 
to be placed on the relevant sections of the 
Act. The 1st section on which the learned 
Advocate-General insisted on is section 3, 
clause 1 and it is an important provision to 
consider as it defines the scope and applica¬ 
bility of the Act. That c'ause says “ Save 
as hereinafter provided this Act shall apply 
to all income from whatever source it is 
derived if it accrues or arises or is received 
in British India or is under the provisions 
of this Act deemed to accrue or arise or to 
be received in British India.” This clause 
defines the scope of the Act and unless a 
sum of money can be brought within the 
words of the clause, I think it cannot be taken 
into consideration for purposes of taxation 
under the Act. A lengthy argument was 
addressed to us by the learned Advocate 
General about the meaning of this clause 
but to my mind its meaning is perfectly 
plain. It makes the Act applicable to all 
inoomis which would fall under one or the 
other of the heads mentioned in the latter 
part of the clause. Not only incomes which 
accrue and are received in British India, 
which form the bulk of taxable incomes] 
but also incomes which accrue in British 
India but are received outside British India 
and incomes which though accrued outside 
are received here are all brought by it within 
the purview of the Act apd become taxable 
under the taxing sections. Sections 31 
and 33 are examples of the former class of 
incomes. The Advocate General tried to 
persuade us to read the clause as implying 
that an income becomes liable to taxation 

as? soon as it has accrued in British India 
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and contends that it is not necessary that 
it should be received by the assessee at all 
to crea e the liability. I think his argument 
is untenable as it entirely ignores the 
governing word in the clause “ Income ”. 
Till a sum of money can be said to have 
become an “ Income” it is clear to me that 
the Act will not apply to it. 

I fully agree that the words “ accrues or 
arises ” do not imply a receipt at all but 
only a right to receive as pointed out by 
Fry, L. J., in Co'quh >nn v. Brooks (10.) The 
two words seem to denote the same idea 
but one is perhaps more appropriate than 
the other in particular cases. Their 
meaning is as observed by the Full Bench 
in Btard nf Revenue, Madras v. Ram'ina'han 
Chetty (11) to become a present or enforce¬ 
able right to demand. In fact, the words 
are used in contradistinction to the words 
" is received ” in the clause itself. Though 
this is so, it is clear from the section that 
before the Act can app'y what has so 
accrued or arisen must have become an in¬ 
come. The section cannot be read as 
applying the Act to a sum of money which 
has become payable to a person but which 
has not become his “ income ” yet. That 
the Act applies only to "incomes” is made 
further clear by the heading of the chapter 
which says “ Taxable income ” and by 
section 5 which says “ the following c'asses 
of incm- shall be chargeable to income-tax 
and also by the taxing section, section 14, 
which also speaks of taxable income. 

The question then is what really is 
the meaning of the term “ income ” as 
used in- the Act and whether it involves 
the idea of receipt in some form or 
other or not. The word is not defined in 
the present Act though the expressions 
" agricultural income ” and " total income” 
are defined in section 2. Those definitions, 
however, throw no light on the exact con¬ 
notation of the term "Income.” In the 
absence of a statutory definition we must 
take its ordinary meaning in the English 
language as its proper legal meaning as 
well for construing the Act. The learned 
Chief Justice has adopted the meaning 
given to it in the concise Oxford Dictionary, 
viz., “ periodical (usually annual) receipts 
from one’s business, lands, work, invest¬ 
ments, etc.,” I think that definition is 
correct and I adopt it. That this is also 
its legal acceptation is clear from Stroud’s 
Judicial Dictionary. I think the word 
clearly implies the idea of receipt actual or 


constructive. We cannot speak of a sum 
of money which is expected to be paid as 
an income ; however well founded the ex¬ 
pectation may be, it is still only an expecta¬ 
tion. There is nothing in section 3 or any¬ 
where else in the Act, inconsistent with this 
meaning of the term. In the case of 
incomes taxable at the source under the Act 
the taxation is made simultaneously with 
the payment or receipt of the amount due 
by the payee when it becomes his income; 
the case is thus not against the view I am 
taking of the meaning of “ income ”. What 
exactly would amount to a receipt to make a 
sum due to a person h : s income is a different 
question and I shall deal with it later. The 
present case however refers to a particular 
kind of income from a money-lending busi¬ 
ness; section 5, clause 4 which makes income 
derived from business chargeable to income- 

tax and section 9, clause (1) which savs that 

• 

" the tax shall be payable by an assessee 
under the head of " income derived from 
business ” in respect of profits of any 
bus'ness carried on by him ” apply to it. 
The Advocate-General argued that what¬ 
ever implication there m-ght be in the term 
‘ income ' the term ‘ profits ’ as used in 
section 9 included earned or estimated but 
unrealised profits as well and in the case 
of a money-lending business it included in¬ 
terest accrued due but unrealised : and he 
relied s'rongly on the case of Colq'thnun v. 
Br.mks (8) and the case in In re Spanish 
Pmep'-eling Company, Limited (7) in sup¬ 
port of his argument. 

Before considering the cases cited I may 
observe that as by section 3 the Act is 
made applicable only to incomes and as 
that term implies, as I think, a realisation 
of the sum due it is difficult to hold that 
by the use of the expression " profits ” in 
section 9 the legislature has extended the 
scope of the Act to unrealised sums as 
well in the case of business ventures, which 
would be the result of accepting the Advo¬ 
cate General’s argument. No doubt the 
term "profits” is not a term of very precise 
and definite significance. It is used in 
different meanings in different connections. 
The profits of a business are as¬ 
certained in various ways for various 
purposes. But as the learned Chief 
Justice has shown in his judgment the 
word has always been understood in 
England for income-tax purposes to mean 
the difference between the receipts of a 
business and the expenditure incurred in 
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earning them. I need not refer to the 
authorities as he has done so. This mean¬ 
ing is consistent with our Act and will 
avoid the difficulty I have pointed out at 
the beginning of this paragraph and I think 
it should be accepted by us. The ordinary 
meaning of the term as used for commercial 
purposes in ascertaining profits as on a 
revenue account is also much the same, the 
difference in ascertainment of profits for 
income-tax and commercial purposes being 
only in the ascertainment of the net profits, 
and not the total profits. The deductions 
allowable for income-tax purposes to arrive 
at net taxable profits are only those allowed 
by the act and are not the same as would 
ordinarily be allowed in a commercial 
account; but the credit side is the same in 
both. 


The term “profits" as used in section 9 
does not, in my opinion, properly apply to 
unrealised amounts at all. The fact that 
some firms include estimated profits in their 
balance sheets for payment of dividends to 
share-holders is of no importance in this 
connection; when they so deal with 
unrealised profits they are really substi¬ 
tuting for such a purpose the capital in 
their hands for profits hoping to recoup it 
from profits when they are realized. Such 
practise cannot affect the proper meaning 
of the term “profits" particularly in connec¬ 
tion with income-tax purposes. 

Our attention has not been drawn to any 
provision of the Act to show that the term 
profits ” as used in it is intended to include 
earned but unrealised profits. The deduc¬ 
tions allowed to be made under section 9 
from profits lend no support to the Advo¬ 
cate-General’s contention. On the other 
hand the D form prescribed under the Act 
for returns to be submitted by assessees 
refers to income received from business ” 
and the use of the word received supports 
the view I am taking. 

I shall now turn to the case of 
(Jolquhoun v. BrooTtt (8) cited by the Advo¬ 
cate-General. Admittedly the decision in 
the case has no bearing on the present 
case but certain observations of Lord 
Fitzgerald are relied on which are no doubt 
not dissented from by the other learned 

K °XT ' • The * acts case are Set °Ut 

c j api er > J-i and the relevant passages by 
Sadasiva Aiyar, J , and I need not repeat 
them. Lord Fitzgerald was dealing with 

Brooks and not „i,h 
that of hls ; firm. Though the firm bad not 
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apparently realised the profits it would 
appear from the judgment that it had 
taken such profits into consideration in 
ascertaining the profits due to each part¬ 
ner and so far as Mr. Brooks was con¬ 
cerned. his share of the profits bad been 
actually ascertained and fixed at £ 9,219 
and that amount was apparently entered 
in the book of the firm to his credit so 
that as his Lordship observes: “ it was 
completely under his control that by an 
act of his will he could have it actually 
transferred to his bankers here (in 
England).” Apparently his Lordship 
treated the money as received in Mel¬ 
bourne and was at first sight inclined to 
treat it as received in England also as 
Mr. Brooks could have it transferred to 
England at his will and pleasure but 
ultimately his Lordship held with the 
other learned Lords that the sum could 
not be treated as received in England. 
That I understand to be tbe effect of his 
judgment; 1 do not understand his Lord- 
ship to have laid down that a person was 
liable to pay income-tax on a sum not 
realised by him. His Lordship does not 
say so and there is nothing in what his 
Lordship says that even implies it The 
case therefore does not support the 
Advocate-General in any way. 

Much reliauce was also placed by the 
learned Advocate-General on the judgment 
of Moulton, L. J., in In re Spanish Proa - 
pooling Co., Lid. (7). and his observations 
on what constituted profits of a business. 
The facts of this case are set out by 
Napier, J., and I need not repent them. 
The learned Lord Justice, it will be 
observed, was not dealing with an income- 
tax case at all nor even with a case of a 
company which was a going concern but 
with the case of a Company which was 
in liquidation. Tbe ascertainment of 
profits of such a Company is clearly differ¬ 
ent from their ascertainment in the case 
of a going concern for revenue purposes or 
for income-tax purposes. In the former 
case one would no doubt take the total 
value of the property of the Company 
when wound up including the increased 
value of the stock-in-trade and other pro- 
perties belonging to the Company and all 
the realisable outstandings and deduct 
therefrom the capital invested to ascertain 
the total profits of the venture. As the 
Company had come to a stop the calcula¬ 
tion of profits had to be made on the 
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footing that all its assets and outstandings 
had been realised. Manifestly such a 
method cannot apply A in making up a 
revenue account of a going concern to 
ascertain profits. In such an account the 
unearned increment resulting from a rise 
in prices in the market never forms a pro¬ 
per item at all ; it is never entered as an 
item by any auditor in a revenue account 
of a going concern though it may no doubt 
be a proper item in a capital account made 
up to ascertain the financial position of 
the business. When a Company is wound 
up the account made up is really much the 
same as a capital account as the whole.of 
its assets are taken as realised. His 
Lordship’s observations cannot, in my 
view, be applied at all to a going concern 
or to an income-tax case and do not thus 
apply to the present case. 

I have referred to these two cases as 
they are the cases which the learned 
Advocate-General relied on most strongly. 
I do not propose to refer to the other cases 
cited and the analogous English law of 
Income-tax as they have all been referred 
to by the learned Chief Justice and I think 
it unnecessary for me to refer to them 
again. 

In the course of the argument I put to 
the Advocate-General an extreme case to 
test his contention and to see how far he 
was prepared to go. It was this : A invest¬ 
ed a lakh of rupees in a money-lending 
business and lent out the whole amount in 
the first year at 12 percent, interest. At 
the end of the year Rs. 12,000 accrued to 
him as interest but none of his debtors 
paid him anything. The next year he 
unfortunately lost the whole of the capital 
and his interest by his debtors becoming 
unable to pay. Is A liable to pay income- 
tax to the Government on Rs. 12,000 or 
not ? The Advocate-General had to con¬ 
tend and did contend that A was liable to 
pay, even though he had not realised any 
profit at all from his venture but had 
actually lost the whole of his capital. It 
seems to me that very clear and definite 
language in a taxing act is necessary to 
make us hold that a person is liable under 
such circumstances. Income-tax Act being 
a fiscal enactment has to be construed 
strictly against the Crown and I can see 
no provision in our act to make a person 
liable to pay tax on unrealised incomes or 
profits. On the other hand all its provi¬ 


sions indicate to my mind that it is only 
realised income or profits that is taxable. 

The question what would amount toi 
receipt or realisation of an income for the 
purpose is not one that properly arises on 
this reference for in the case stated by the 
Board it is expressly mentioned that the 
interest in the present case was neither 
received by the assessee nor realised by ad¬ 
justment of accounts or otherwise. But 
as my learned brothers have dealt with the 
point, I shall briefly state my opinion on 
it. Actual payment of cash by the payer 
to the payee is of course not necessary to 
constitute a receipt or realisation. Gene¬ 
rally speaking I think it may be said that 
wherever the payer deals with a sum of 
money due to the payee in any manner 
according to the directions or instructions 
of the payee so as to obtain a valid dis¬ 
charge for himself and the payee obtains 
the benefit thereof, there would be a case of 
realisation by the payee. The payment by 
a arm of the share of the profits due to 
a partner into a bank or to his credit in 
the firm’s own books according to his 
instructions would amount in my view 
to a realisation by him and that I think 
was apparently the case of Mr. Brooks 
in the 14 A.C., already referred to 
with reference to the money in Melbourne. 
Payment by a bank of interest earned by a 
fixed deposit to a person’s current account 
in the bank itself would also amount to a 
receipt by him as held in Mathews v. Cork 
Co. (21). Again in the case put by the 
Board,.of a Nattukottai Chetty not drawing 
the interest that has accrued to him but 
leaving it with the payer to be added to 
the capital and to carry interest itself 
would also be a case of realisation in the 
view I am taking. Reference may also be 
made to the judgment of Lindley, L.J., in 
Gresham Life Assurance Society V. 
Bishop (15), on the point. In each case 
when the question arises it will have to be 
decided on its facts whether there has been 
a receipt or not. 

Although actual receipt of cash is not 
required to constitute a realisation of the 
income or profit in my view, I am clearly 
of opinion that sum of money unrealised in 
any manner by the assessee is not liable 
to be included in the amount for whichi be 
is taxable under the Income-tax Act VU 
of 1918. The tax can be levied during the 

( 2 i) (1910) 2 Ir. R. 621 = 11 Ir. L.R. 79^ " 
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year when the income or profit is realised 
and the Crown therefore loses nothing in 
having to wait. 1 therefore agree that our 
answer to the reference must be in the 
negative. 

The Court—Respondents* costs will 
be paid by Government within three 
months from this date. 

Reference an steered in the negative. 


* A.I.R. 1921 Madras 443 


Phillips and Kuishnan, JJ. 


Kodali Kristnayya and otlizrc —Plaint- 
ifls-Appellanis 

v. 

Kodali Gurdvayya and oihtrs —Defend- 
ants-Respondents. 

Appeal No. 388 cf 1919, decided cn 6th 
May 1921, from the decree of the Addl. 
Tempry. Sub-J., Guntur, dated 18th Sep¬ 
tember 1919, in Original Suit No. 2 of 
1918. 

*(a) Hindu Law—Partition — lie union res¬ 
tores pur lies to original status. 

Per Phillips , J.—A rc-uoion between the 
parties restores them to their original status 
and when a partition is (fleeted, the shrres are 
tlio same as they would be at the original par¬ 
tition irrespective of the amount of capital 
contributed by each co-parctner. 15 M.L.T. 
352, Not Foil ; 39 Bom. 734, 10 M. I. A. 403, 
Foil. ? • [P.*«8,C.S0 

(b) Hindu Law—Joint-family—Manager is not 
liable to account for past income but ts bound to 
account for assets as they existed at time of 
partition . 


A Hindu manager is not responsible for the 
•manner in which he has disposed of ibo family 
income in the past, except in the case of a fraud 
or misappropriation, bat wheu a partition is 
demanded he cannot evade hia liability to give 
an account of the assets of the family as it 
existed at the time of partition. ' The pnrlios 
are not bound to accept tho statement oi the 
xvarta os to what the properties consist of aud 
tpe manager is the accountable party and the 
Oourt can orderan account to be takeu. 43 Cal. 
,459 * Ref - - IF. 444,0.2.] 

A. Krishnuswumi Atyar and V. llama- 
dbst —for Appellants. 

P. Narayanamurlhi —for Respondents, 

>. Phillips, J.—T.he defendant’s appeal 
against the partition decree having beep 
dismissed, it remains to consider the cross 
appeal filed by the plaintiffs. The Subordi¬ 
nate Judge has found that at the time of 
the reunion, the 1st defendant brought into 
•the common stock property worth Rs. 40 
more than the 1st plaintiff’s father- and 


he has in consequence given plaintiffs a 
decree for only 9/20 of the property instead 
of one-half share., 4 Even if he is right in 
law, the amount of the share has been 
wrongly calculated ; for if the 1st plaintiff’s 
father contributed Rs. 400 and 1st defen¬ 
dant Rs. 440 out of the total Rs. 840, as 
has been found, the respective shares 
would be 10/21 and 11/21. However, we 
have now to consider whether there should 
be this unequal distribution of the property. 
It is contended for the plaintiffs that a 
reunion between the parties restores them 
to their original status and that when a 
partition is effected, the shares are the 
same as they would be at the original rarti- 
tion irrespective of the amount of capital 
contributed by each co-parcener. This is 
certainly the law in the Bombay Presidency. 
We find that in the Printed Judgments of 
the Bombay High Court, Vo!. /., j>. 67, it 
was held that where after partition, the 
co-parceners reunite, they are restored to 
their original position notwithstanding that 
the portion brought on reunion may be 
unequal. In Pranjivandas Shi vial v. 
Icharam (1) the same principle was affirmed. 
We see also that in Praukishen Paul 
Chowdry v. Mol hot ramohiin Paul Choulry 
(2) the Privy Council held that a reunion 
of a brother to the family remitted him to 
his former status as a member of a Joint 
Hindu family, and it was further held that, 
where one of the co-parceners had acquired 
property during the period of separation, 
if the monies employed for that acquisition 
were drawn from the joint estate, it 
followed that on reunion the other brother 
was entitled, upon the general principles of 
the Hindu Law, to share in that property 
as an acquisition made by the use of the 
joint funds. No doubt in that case there 
was a written agreement entered into 
between the brothers, but the Privy Council 
based their decision not only on the express 
provisions of the deed but on the general 
principles of the Hindu Law- If we follow 
that decision here, it is quite clear that the 
property acquired by the 1st defendant 
during the period of separation must in the 
absence of evidence to the contrary, be 
presumed to have been acquired from the 
funds which he received out of the family 
estate, and that being so,' the plaintiffs 


■0) (1916) 80 Bom. i 784-30 I. C. 918- 
17 13otn. L. R. 712. 

(2) (1861) 10 M.I. A. 403-6 W. R. 11. 
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would be entitled to share in those acquisi¬ 
tions and therefore on partition to an equal 
share in the whole estate. The view that 
the co-parceners are entitled proportionately 
to the capital they contribute on reunion is 
based on a passage in Smrithi Chandika 
Ch. XII, para. 4. That passage appears to 
have been indirectly applied in the case 
reported in Mdnjdnathd v. Hardy ana (3) 
but there is no such provision in the 
Mitakshara which is the main authority 
in this Presidency. The effect of that 
provision is to hold that there is no reunion 
in an undivided family as such but only the 
constitution of a tenancy-in-common between 
the previous joint co-parceners, each holding 
a definite share in the co-parcenary. This 
appears to be opposed to the primary idea of 
a joint family in which there are no definite 
shares and the members take by survivor-* 
ship, and it is this view that has apparently 
found acceptance in this Court as well as in 
Prdn Ki'shan Paul Choudlwry v. Mathura- 
mohun Pul Clvncdltury (2). In Naras.'m^a- 
charln v. Venkata Singarammd (4) it was 
held that succession in a reunited Hindu 
family governed by Mitakshara Law 
is by survivorship and in Kristnayya 
v. Vcnka'ramayyd (51 a Full Bench of 
this Court held that this contention 
of proportionate shares could not be 
supported by any text of the Hindu Law 
and was opposed to the fundamental con¬ 
ception of the status of an undivided Hindu 
family or of a reunited Hindu family. 
Whether this passage in Smrithi Chandrika 
was quoted before the Learned Judges in 
that case does not appear from the report; 
but it was quoted in a later case reported in 
Naras : mhacharlu v. Venkata tSingarumma 
(4) in which a Bench of this court declined 
to accept the authority of the Smrithi 
Chandrika and followed the previous Full 
Bench ruling. There is one case Alamelu- 
mangaihayaravivvih v. Naiub r “tu/il Glietty 
(6) in which a single judge of this Court 
Sankaran Nair, J., held the contrary view ; 
Ibut the large balance of authority is in 
favour of the view that on reunion the 
[members of the family are remitted to their 
[original status. In that view the plaintiffs 
are entitled to an equal share of the family 
property from the defendants and the 
decree must be modified accordingly- 

(3) (1882) 5 M •<!. 362. 

(4) (1009) 33 Mad. 165-3 I.C. 711=19 M.L. 
J. 719. 

(5) (1909) 19 M. L. J- 723 = 4 I. C. 1077. 

(6) (1914) 15 H U T l- C 821. 
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A further objection is taken by the plain¬ 
tiffs that the 1st defendant has not properly 
shown the outstandings due to the family. 
The Subordinate Judge has held that as 
plaintiffs have been unable to \ rove what 
exactly these outstandings were they are 
not entitled to demand an account, and has 
based his opinion on the principle that a 
Hindu Manager cannot be called upon for 
an account. The principle stated thus 
broadly goes a little bit too far. No 
doubt a Hindu Manager is not responsible 
for the manner in which he has disposed of 
the family income in the fast, except in 
the case of a fraud or misappropriation, but 
when a partition is demanded he cannot 
evade his liability to give an account of the 
assets of the family as it existed at the 
time of partition. This question has formed 
the subject of various decisions, and on a 
consideration of these decisions it was hel< 
in Parmeshrar Dub‘ v. G bind Dubo (7) 
that in an ordinary suit for partition in the 
absence of fraud or other improper conduct, 
the only account the Karta (or manager) is 
liable for, is as to the existing state of the 
property divisible and the parties had no 
right to look back and claim relief against 
the past inequality of the enjoyment of the 
members or other matters. This was the 
view taken after considering most of the 
cases which have been quoted before us 
now, and with respect, I must express my 
concurrence with that view and wish the 
further view that the pariies are not bound 
to accept the statement of the Karta as to 
what the properties consist of and that the 
manager is the accountable party and the 
Court can order an account to be taken. 

A further question which then arises is 
in what way is the manager to be made to 
account. Primarily he should (being the 
person in the best position to know the 
facts) be compelled to prove the assets 
available at the date of the partition and if 
he fails to adduce such evidence as he can 
or ought to adduce, a presumption may be 
made against him. In the present case, a 
commissioner was appointed to take charge 
of the property and the accounts, but the 
1st defendant evaded production of a 
box containing all current documents 
belonging to the family Admittedly the 
1st defendant had been lending out monies, 
for we see from a list, Exhibit EE, which 

(1915) 43 Gil7469=33 T.C. 190^20 C.W.W 
26. 
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according to the 1st defendant, was 
prepared about 1909 that there were out¬ 
standings due to the family to the extent 
of 5 to 6 thousand rupees. The 1st defend¬ 
ant now only admits a total of Rs. 3,300 
whereas plaintiffs estimate the amount at 
Rs. 18,000. I think it is quite clear that 
the 1st defendant has not acted quite fairly 
in this case and the Subordinate Judge 
remarks that he has strong reasons to 
suspect lhat the defendants have not been 
fair in putting before the Court all the 
current documents relating to the joint 
family money-lending business. In this 
state of the evidence any reasonable pre¬ 
sumption can be drawn against the 1st 
defendant. He had admittedly been paying 
income-tax regularly on an income derived 
presumably from his money-lending busi¬ 
ness. He first paid a tax of Rs. 20 and 
then it was raised to Rs. 28 one or two 
years ago. It is not disputed that the 
family properties produced paddy largely 
in excess of the family requirements and 
that the family income is greater than the 
necessary expenditure. In order to bring 
in an income of Rs. 1,000 which is the 
income which is taxed at Rs. 20 the first 
defendant must have had a capital of not 
less than 11 or 12 thousand rupees, assum¬ 
ing that he got interest on the whole 
amount at 9 per cent, which is, I think a 
fairly liberal figure. He all along had a 
capital of Rs. 12,000 and he has not 
shown how that has been reduced to the 
figure of Rs. 3,000 and odd which he 
now puts forward. I would therefore hold 
that the outstandings amount to Rs. 12,0uU 
and the plaintiffs are entitled to their share 
therein. The decree will be modified ac¬ 
cordingly. Defendants will pay plaintiffs’ 
costs in this appeal. 


Krishnan J.:—I agree with my. learn 
brother that plaintiffs are entitled t»get i 
equal share with the defendants of all tl 
jomt property. Item 40 of A Schedule a, 

in , E ^ bi * XXyil ai 
AXVIII have been found hot to be ioi 
property and that finding was not disput 
before us and those lands are rightly e 
eluded from the partition. 

No doubt,the Smritbi Chandrika slat 
*1 r ^ .second division tak 

place, between reunited brothers whq h; 
once divided before, the share to begiv, 

e 9ual ,but is proportionate 

tJjp v^lue, of the property each brought in 


the common stock at the time of the reunion. 
See Chapter XII, p. 1, III translation 
Ghose’s Hindu Law, Vol. II, page 406. As 
poimed out by my learned brother the 
relevant rules of Smrithi Chandrika have 
not been followed in some of the reported 
cases in the Presidency, see Narusintlta- 
chart h v. Venkata Singaramma, (4) and 
Krif.'uayi/a v. Venkiaramayija, (5) though 
in one case they were followed, see Ala- 
'„iduvi/ing>ithaii ranmoih v. Namberuinal 
Ch-tty (6). lu the view I take of the facts 
of this case it is not necessary for me to 
express my opinion as to which of the 
above views is coirect and I refrain from 
doing so. 

In thi case before us though there was a 
partition in 1867 and separate properties 
wire allotted to the 3 brothers it was only 
one biotber Ramanna that actually sepa¬ 
rated himself off. The other two seem to 
have lived together and enjoyed their pro¬ 
perties in common, the 1st defendant 
managing the properties as he was the 
more capable man though he was younger 
than his brother ViraDna. This is proved 
by the evidence on plaintiff’s side which I 
think is reliable. At any rate there is 
clear documentary evidence Exhibit V that 
in 1892 the brothers were living as a joint 
family with the 1st defendant as the 
manager. The evidence does not show 
when exactly they reunited but I think the 
probability is that they all along enjoyed 
the properties jointly though they were 
divided. I am unable to accept the posi¬ 
tion taken up by the Subordinate Judge 
that they reunited for the first time in 1892 
and that in doing so the 1st defendant put 
property worth Rs. 440 into the common 
stock whereas the 1st plaintiff’s father’s 
contribution was only worth Rs. 400. In 
my opinion the evidence is not sufficient to 
prove any such definite case. If there were 

additions made to the joint stock by 1892 

the presumption is that they must have 
been acquired by the 1st defendant from 
the joint funds in his hands and were 
therefore also joint property to which the 
brothers were equally entitled. See Pran- 

n } T, C, f°' o lr [/ V. Mother Maohun 
PaulChotcJry (2). There is thus no reason 
to differentiate between the shares of the 
plamriffs and of the defendants in this case 
Plaintiffs should get a & share and the 
credit given to the 1st defendant in the 
decree for Ks. 140 should be struck off. x 
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The next point has reference to 
the outstandings due to the joint estate. 
It is now well established that the managing 
member of a joint Hindu family is not 
liable to account for his management for the 
purpose of making him responsible for any 
mismanagement by him in the past or for 
any loss caused by him thereby to the joint 
estate except perhaps where he has been 
guilty of fraud or misappropriation, see 
BalakrisUnci hj r v. Mulhus'im : - Itjt r (8). 
But when a partition suit is brought and it 
becomes necessary to decide what the joint 
properties are which are available for divi¬ 
sion, the parties not being agreed about it, 
the managing member may find it necessary 
to explain what became of the joint pro¬ 
perties such as have been traced to his 
possession prior to the date of the partition 
to avoid an inference being drawn against 
him that they are still subsisting in his 
hands. For such a purpose he may have to 
give an account of what he did with such 
properties lest he be debited with them at 
the time of the partition. This is one way 
in which a managing member may be called 
upon to account in a partition suit. It 
seems to me that it is also open to the Court 
in such a suit to call upon the managing 
member as the person best acquainted with 
the affairs of the family to give an account 
of its available assets and to allow the other 
members to surcharge it. As pointed out 
by the learned Judges in Varmeih.oor 
Dube v. Gob : nd Dube (7) which is the latest 
case which has been brought to our notice 
on the point the other members of the 
family are not bound to accept the word of 
the Karta or of the Manager as to what the 
divisible properties are : they can ask for 
and the Court can order an account to be 
taken of the joint properties. Though the 
managing member is not ordinarily liable to 
give an account when a partition suit is 
brought, he may become liable to do so in 
the instances above mentioned. 

Now in the case before us the plaintiffs 
have shown by Exhibit EE a list of out¬ 
standings prepared by the 1st defeniant him¬ 
self that there were on its date outstandings 
due to him, presumably as the manager, of 
about Ks. 6,000 and they contend that as 
the family lands produced paddy largely in 
excess of family requirements leaving about 
20 puttis to be sold every year as the Sub- 

(8) (1908) 32 Mad. 271-3 I. C. 87S- 
J9 M.L.J. 70. 


ordinate Judge finds that amount was likely 
to have largely increased by the interest 
obtained on it as time passed and they ask 
that the defendant should be debited with 
that amount with interest calculated at a 
reasonable rate which they put at 9 per¬ 
cent. till the date of suit as the 1st defend¬ 
ant has not satisfactorily accounted for or 
proved that he had spent any portion of the 
amount. Taking the date of Exhib.t EE 
as 1903 as the debts included in it would 
seem to indicate and adding 9 per cent, 
interest which is very ordinary rate for men 
of this class to get, for 12 years and 
making allowance for bad debts the amount 
would have increased to over Ks. 12,000 
by the date of the suit. Except making 
vague statements that he spent large sums 
of money for the marriage of his daughters, 
etc., statements which are quite unreliable, 
he has given no help to the Court by pro¬ 
ducing proper evidence or accounts to 
decide how much money is still outstanding 
to the credit of the joint estate. As pointed 
out by the learned Subordinate Judge he 
has acted most dishonestly in this case by 
keeping away from the Court the box con¬ 
taining the documents evidencing his money- 
dealings and the Court has also found it 
proved, and there is no appeal against it, 
that in two instances at any rate he actual¬ 
ly took renewals of bonds for debts due to 
the joint estate in the names of third'parties 
apparently for the purpose of deceiving the 
other members. Every presumption must 
therefore be made against him. The fact 
that he paid income-tax on his money 
dealings of Ks. 20 first and subsequently of 
Ks. 28 a year would also indicate that he 
was working with a capital of something 
like Ks. 12,000. Taking all these circum¬ 
stances I am inclined to agree with my 
learned brother that if we take the outstand¬ 
ings to be Ks. 12,000 and make him liable 
to account for a half share of it, Ks. 6,000, 
to the plaintiffs leaving him to collect and 
appropriate the whole of the outstandings 
himself we shall not be far wrong. 

The learned Subordinate Judge lias 
stated all the circumstances referred to 
above but has refused to draw the obvious 
inference against the 1st defendant because 
he thought he would thereby be making 
him account for his management. That, as 
I have explained above, is not correct. 
When plaintiffs succeeded in showing that 
the defendant had in his hands in 
Ks. 6,000 belonging to the joint estate tne 
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burden was shifted on to him to show by 
reliable evidence that he had spent that 
money to avoid the inference that it was 
still in his hands in an augmented form. 
If the money had been spent, the 
ways in which it was spent could 
not be questioned unless there 
was fraud or misappropriation for that 
would amount to making him account for 
his management, but the fact that it was 
spent had to be proved by him like any 
other fact. It was not sufficient for him 
merely to assert that he had spent it. I 
think the learned Subordinate Judge con¬ 
fused the two positions and thus failed to 
draw the proper inference. 


the result the decree of the lower Court 
must be modified by giving plaintiffs 40 
and in those included in Exhibits XXVII 
and XXVIII in favour of the defendants and 
by making the l?t defendant liable to the 
plaintiffs for Rs. 6,000 in being allowed to 
collect the whole of the outstandings. 
The rest of the decree will be confirmed. 
The defendants must pay the plaintiffs 
their costs of this appeal. 

Decrfe modified. 
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It was further contendeJ for him that 
plaintiffs having a list of outstandings 
which they alleged to be due to the Joint 
estate or to have been collected by the 1st 
defendant and having gone to trial regard¬ 
ing the existence of such items they could 
get a decree only for such of the items as 
were proved against him, but they could 
not ask for or get a decree on a general 
account. Fcr this argument reliance was 
placed on the case in Ba'akrisJina Iyer v. 
Miiihustramt Iyer (8) already cited. But 
that case is very different from this case. 
The observation relied on at page 275 
refers to moneys collected by the Manager 
and not to outstandings payable to the 
family by third parties. What was ruled 
in that case was that plaintiff having 
alleged that the Manager had collected 
certain specified sums of money belonging 
to the joint family and had kept such 
moneys in his hand he must prove his 
allegation and that it was not open to him 
to ask fora general account from the 
Manager for the purpose. That case has 
no bearing on the question before us. 
Here the plaintiffs while adducing evidence 
to show the existence of certain outstand¬ 
ings which the Manager had tried to 
secrete by takmg fraudulent renewals in 
the names of third parties alleged and 
proved facts to show what the general 
extent of the outstandings were. They 
were entitled to do so and there is no 
reason why the decree should be confined 
to the specific items which they have been 
ante to prove and why a decree should 
not be given for what the Court finds to 
be the real extent of the outstandings. 

olh f J* rt of the decree has been 
challenged before us in this appeal. In 


Wallis, C. J , and Seshagiri Aiyar, J. 

T. K. Srecn 'vaid Plaintiff- 

Appellant 

v. 

Knppa*icami A tyringar and oth<r -<— 
Defendants-Respondents. 

Appeal No. 61 of 1917, decided on 25th 
February 1921, from the decree of the 
Sub-J., Kumbakonam, in Original Suit 
No. 125 of 1913. 

* Hindu Law — Partition—Suit against father 
by sons—Alienees from father included $o as to 
tet aside alienitions—Setting aside cannot be 
made conditional on sons paying alienees the 
consideration money except where alienation has 
been for necessary purposes or antecedent debts or 
consideration has been added to family funds. 

In suits for partition between sous and their 
father in which alienees nre joined for the 
purpose of settiug aside the father’s aliens* 
tions of tbo joint family property, the setting 
aside of the alienations canuot be mado condi¬ 
tional ou the refund by the sons of the moneys 
paid to thj father in consideration of the 
alienations on the ground that the father be- 
comes liabio to make such a refund on the 
setting aside of the alienations and that his 
bods at the same time incur a pious obligation 
to discharge the liability. The setting aside 
of such alienations can be made conditional on 
the refund to the alienees of such part of the 
consideration as ib shown to have been advan¬ 
ced by them for necessary purposes, including 
in that term iho discharge of tbo father’s debts 
Antecedent to the alienations in discharge of 
which the son’s shares have been brought to 
Bale by reason of \heir pious obligation to 
discharge their father’s debts, and a similar 

bo reoognized if it were shown 
that the purchase-money has been carried to 
lue Joint family assets, buo the Betting aside 

cannot be made conditional ou the refund by 
the sons of the consideration for the aliena¬ 
tions paid by the alienee a to the father. 

[P. 448, C. 10 
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T. Xarisimla Alyangar and V. ETara- 
simli i Aiyanga,- —for Appellant. 

K. Bathynm Aiyavgar, V. N. Venkata- 
raralarhariar, S. Xa'rsa Sa-tn'a', A. 
Nara-imhi AiyOr, E. S. Naiayiina Aiyan- 
gar and Tv. R. Nara-janasicami Aiyar —Tor 
Respondents. 

Wallis, C J.: —We have been asked in 
this case to depart from the usual form 
of decree in suits for partition between 
-ons and their father in which alienees are 
joined for the purpose of setting aside the 
father’s alienations of the joint family 
property, one of the commonest classes of 
suits in this Presidency, by making the 
setting aside of the alienations conditional 
on the refund by the sons of the moneys paid 
to the father in consideration of the aliena¬ 
tions on the ground that the father becomes 
liable to make such a refund on the 
setting aside of the alienations and that 
his sons at the same time incur a pious 
obligation to discharge th§ liability. The 
setting aside of such alienations has 
often been made conditional on the refund 
to the alienees of such part of the consider¬ 
ation as was shown to have been advan¬ 
ced by them for necessary purposes, 
including in that term the discharge of the 
father’s debts antecedent to the alienations 
n discharge of which the son’s shares could 
have been brought to sale fy reason of 
their pious obligation to discharge their 
father’s debts, and a simi'ar equity would 
no doubt be recognized if it were shown 
Ithat the purchase-money has been carried 
|to the joint family assets as observed in 
Malhio Dyal Singh V. GAbnr Singh (1), 
but it has never been the practice of this 
Court to make the setting aside conditional 
on the refund by the sons of the considera¬ 
tion for the alienations paid by the alienees 
fto the father. Further it was held by Sir 
Barnes Peacock and a Full Bench of the 
Calcutta High Court in the case already 
cited that no such condition could be impo¬ 
sed except in circumstances such as I have 
mentioned. I am unable, with great res¬ 
pect, to agree with the view of Mitter, J., in 
Koer ?]a>mat Rai v. Snmlar Pa< (2), that 
this judgment of Sir Barnes <Peaccck and 
the Full Bench was virtually overruled by 
Sir Barnes Peacock himself delivering the 
judgment of the Judicial Committee in 

_..___—-g 

(1) 9 W. R. 511 = B. L. R. Sup. Vo), lul 

(F. B.) 

(2) (1885) 11 Cal. 396. 


Qiidhin Lull v. Kantoo Loll (3), where 
this question is nowhere dealt with. On the 
contrary it seems to me that the Calcutta 
Full Bench decision is much more in ac¬ 
cordance than Ever Haemal Rai v. Sund“r 
Dae, (2), and the cases which have followed 
it, with the principles underlying the most 
recent decision of the Privy Council in 
Sahu Ram Chandra v. Bhup Singh (4). It 
is there pointed out that the alienation of 
joint family property by a father where 
there is neither necessity nor antecedent 
debt amounts to a plain breach of trust, 
and that the Mitakshara law does not 
warrant or legalize any such transaction. 
It follows in my opinion that the courts 
are bound to afford the sons adequate relief 
in the nature of a rce’itutio in ir.tegrum 
unfettered by any conditions based on the 
alleged pious obligation of the sons to pay 
their father’s debts. I am moreover not 
satisfied that any such pious obligation 
exists in this case. Any liability which 
the father may incur to the alienees on 
such unconditional setting aside of the 
a’ienation arises from his own immoral act 
in making the alienation in the first instance 
in breach of the duty which he owed to his 
sons as manager of the joint family pro¬ 
perty, and I do not think the sons can pro¬ 
perly be held to be under any pious obliga¬ 
tion to relieve him from the consequences 
of his unsuccessful attempt to defraud them. 
I do not think the decided cases oblige us 
to go so far. To recognise such an obliga¬ 
tion would in my opinion be very largely 
destructive of the sound and wholesome 
principles enforced by the Privy Council in 
the case referred to and opposed to the set¬ 
tled practice of the court in suits of this 
nature. Otherwise I agree with the order 
proposed by my learned brother. 

Seshagiri Aiyar, J.—We have now dealt 
with the various alienations. The Subordi¬ 
nate Judge has held that, even though the 
alienations are not binding on the plaintiff 
and the second defendant, they should pay 
to the alienees their share of the money 
which the first defendant, the father, recei¬ 
ved for the conveyances he executed. 

The practice on the Original Side of the 
High Court and in the moffussal is opposed 
to this conclusion. In suits for partitio n, 

(3) (1873) 1 1. A. 821 = 14 B. L. R. 187=22 
W. R 66=3 Sar. 380 (P. C) 

(4) (1917) 39 All. 437 = 89 I. C. 230 = 44 I. A. 
126 (P. C.) 
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the usual decree is to direct the co-parcener 
to pay his share of the debt which is found 
to be binding on the family. The decided 
cases support this practice. It was con¬ 
tended that as the consideration paid for 
alienations was not spent for illegal or 
immoral purposes, it should be regarded as 
a personal debt of the father which the son 
is bound to discharge as a pious obligation 
recognised by Hindu Law. Mr. Narasimha 
Aiyangar contended that as on the date of 
the suit, there was no debt due from 
thefather.no question of pious obligation 
arises. There can be no doubt that a par¬ 
tition decree speaks from the date of the 
plaint; and it is well-established that the 
moment that a plaint in a contested suit is 
filed, there is a severance of the joint fami¬ 
ly; On the date of the plaint, there were 
a’ienations of the family property but they 
were made for consideration received and 
not for any antecedent debt. Under sec¬ 
tion 54 of the Transfer of Property Act, 
in effecting a sale otherwise than for a pre¬ 
existing debt, the vendor is either paid or 
promised a consideration. Such a consi¬ 
deration is not a debt owed by the vendor. 
Therefore when the suit was filed, there 
was no debt of the father. On the alienation 
being set aside, an obligation to make good 
the loss sustained by the vendee to the 
extent the consideration fails, would arise. 
This obligation could be enforced against 
the father by filing a suit for damages. 
Till a decree is obtained, there is no debt 
of the father.. The only authority which 
supports the contrary view is Ko (r Hasmat 
Rat v. Sunder Doss (2). 


Before dealing with this case, I shj 
make a few observations on the theory 
the pious obligation of the sons. I h; 
ongmUy intended to rest .my decision < 

h mTu' d , ed ca **^ but aft er a discuss!, 
with the learned Chief Justice on the poi 

and having regard to the case law on tl 

subject, I think it desirable that I shou 

state my view on this branch of the Hint 

Law. As is well-known the liability to 

personal debt of the father is founded on 

lms been translated by Mayi 
tnus. The sons are not compellable 

lSL S r S f 6 , by theirfather for spirituoi 

maA u r 08868 at p,ay - for Promis 

SS d infl' Vlth 0 Ut i? ny consider ation, or und 

E fl u CnCe °* Iust or wrath ’> or sums f 
which he was a surety, or a toll or t 

balance of either," nor generally “any <Je 

for a cause repugnant to good moral' 
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Every recognised Smriti writer has em¬ 
bodied this injunction. The principle under¬ 
lying the text is that the son should relieve 
the father from the pangs of hell by paying 
off his undischarged debts. A high ideal 
of moral responsibility and of filial duty is 
responsible for introducing this principle. 
In the ancient patriarchal days, when the 
father was the law-giver of the family, its 
protector and practically its Divinity, the 
sons were enjoined from motives of piety 
to pay the debt which the father had con¬ 
tracted. It is a pity that this moral precept 
was ever seriously enforced in a Court of 
law. Many a text has been consigned to 
the limbo of oblivion on the ground that they 
are ill-suited to the times or were intend¬ 
ed only as directory admonitions and not 
as mandatory rules. This text should have 
shared the same fate. In my opinion the 
father can hardly be expected to be rescued 
from hell when the son is compelled, very 
much against his will and with imprecations 
in his mouth, by a decree of Court to make 
the payment. One of the commonest forms 
of defence in a creditor’s action against the 
sons is to attribute to the father illegality, 
immorality and all other vices known to 
law. In such a state of society, the enforce¬ 
ment of the theory of pious obligation seems 
incongruous. Unfortunately however, on 
this text has been founded a large number 
of decisions which have practically ignored 
the root principle underlying it. The deci¬ 
sions have laid down that a son is bound to 
pay the debt of a father which has been 
brought into existence by the committing 
of a breach of trust. For example, in Venn- 
gnjtaln Xaidu v. Itamanadhan Chatty (5) 
it was held that the son was liable for tl* 
father having unauihorisedly spent temple 
money. In Iiamakruhna Trimbak v. 
Kara,,an (6), the son was held liable to 
pay a debt contracted by the father in carry¬ 
ing on a trade prohibited by Government. In 
Jlunumat Mahton v. Sonadfiari Singh (7) 
a mortgage by the father created for meet¬ 
ing charges of a criminal offence was held 
binding on the son. In Hanman*. Kashi- 
uath v. Ganesh Annaji (8) the son was 


2S [5 lLTl l. 37 Mad - 4#8 “ U »• 

L.b! gw. 161 4 ° Bom ’ 180-31 I -°‘ 301-17 Bom 

fit , c s- 1S8 ° ! ‘- uo - c - >3- 

L.® &! 9 > 43 Bom< 612 “5l I.C.612-91 Bom, 
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held liable for a civil breach of trust com¬ 
mitted by the father. No doubt it has been 
held that if there has been a criminal 
breach of trust, the son will not be liable 
but the distinction between a civil and cri¬ 
minal breach of trust is very thin and it 
would not be easy in all cases to say 
whether the breach of trust is of such a 
character as would not subject the father 
to a prosecution. I have cited these cases 
for the purpose of showing to what extent 
the theory of pious obligation has been 
pushed. In Sahu Uamr.handra v. Bhup 
Singh (4) Lord Shaw, in delivering the judg¬ 
ment of the Judicial Committee, said that 
a father alienating property not for any of 
the purposes warranted by law would be 
committing a breach of trust. Now if a 
son is liable for a debt arising from a civil 
breach of trust against third parties, can ic 
be said that he should not be liable for a 
technical breach of trust committed 
against himself ? I wish that this state¬ 
ment of the law by the Judicial Committee 
is enforced strictly. In that case, all these 
decisions which have put a strained con¬ 
struction upon the theory of pious obliga¬ 
tion by compelling sons to pay the debts 
which have in no way benefited them may 
have to be reviewed. In my opinion the 
decisions commencing from Nunna Selfi v. 
Ch'dara Boyina (9) wherein Sir V. Bash- 
yam Aiyangar, J , speaks of a decree debt 
giving rise to a fresh cause of action 
against the sons and ending with the deci¬ 
sion to which I was a party where it was 
held that a decree obtained against a 
father, when the father and the sons were 
undivided, for damages for failure of consi¬ 
deration should all be reconsidered. For¬ 
tunately this case can be disposed of with¬ 
out directly impugning the authorities I 
have quoted. 

Now I shall proceed to consider the 
judgment of Mr. Justice Mitter in K»<r 
Hasmat Iiai v. Sunder Dus (2). The 
learned Judge says : 

“ Now, if the sale be set aside in this case, 
it is clear that the purchaser would he entitled 
to recover the purchn^c-monoj from Raja 
Dunpat Rai, the father of the plaintiffs. It 
would be, therefore, their father’s debt, and 
unless they show that it was contracted for 
immoral purposes mentioned in the Hindu sha - 
itraa, the whole of the joint family property, 
including the disputed mou/.uhs in their hands, 
would be liable for it." 


With all respect, this dictum ignores the 
principle that a decree in a partition suit 
relates back to the date of the filing of 
the plaint. What we have to see is 
whether on the date of the plaint there was 
a personal debt of the father which could 
be enforced in the suit against the sons 
under the Hindu shastras. On that date, 
while the sons claimed that the sale should 
be set aside, the father and the alienees 
contended that the alienation was binding 
on the plaintiff. The possibility of an 
event happening which might throw on 
the father an obligation for unliquidated 
damages is not within the principle relat¬ 
ing to the pious obligation of the sons. The 
principle itself is alien to other systems of 
jurisprudence and therefore its operation 
should be limited to the letter of the law. 

In Peddn Venkanna v. Srecnivasa Deck- 
fha'a'u (10), it was held by the learned 
Chief Justice and Kumaraswami Sastri, J., 
that the decision of the Judicial Com¬ 
mittee in Sahu Iiamcha.nlra v. Bhup 
Singli (4) should not be regarded as up¬ 
setting the long course of decisions in this 
Presidency that the pious obligation arises 
even during the life-time of the father. In 
Calcutta the same view has been taken. 
But no decision has laid down, excepting 
the one in Koer Hai-mat Jiai v. Sundar Da* 
(2) that a possible unliquidated c’aim for 
damages should be considered as a debt 
payable during the life-time of the father. 
In Kilarit Koiayya V. Pvlavarapu Dur- 
g„ yi ,a (11), Mr. Justice Abdur Rahim says: 

The consideration of Rs. 800 was paid 
for the sale of the property and no ques¬ 
tion of debt could arise until at least the 
sale is set aside.” I entirely agree with this 
observation. In Subbaraya Mudahar v. 
Thu Iasi Mud altar (12) Mr. Justice Sadasiva 
Aiyar took the same view ; Mudan Gopalv. 
Sati Pnsod (13) is also to the same effect. 

I have already, in a general way, re¬ 
ferred to some of the Madras decisions 
quoted by Mr. Bhashyam Ayyangar. I 
shall now deal with a few of them speci¬ 
fically. The observation of Mr. Justice 


10) (1918) 41 Mad. 180 = (1918) M.W.N. 66 
I C 225 = 33 M.L.J. 519. 
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11 ) 

12 ) 

13) 


(1918) 36 M.L.J. 461 =47 I C. 192- 
(1914) 1 L.W. 65 = 22 I.C. 44 = (1914) M.W. 
10 

(1917) 39 All. 485 = 40 I.C. 461=15 A.L.J. 
425. 


(9) (1903) 26 Mad. 214, 
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Bashyam Ayyangarin Peria^ni Mudaliar 
v. Scetharama Cheltiar (14), that such an 
obligation becomes a debt of record for 
which a new cause of action will arise has 
been accepted in more recent decisions. In 
Raman Pandithan V. Safha Kudumban (l 5) 
to which I was a party, we held that 
where, on the setting aside of a sale, a 
decree was obtained against the father for 
failure of consideration, that decree may 
be execuied against the sons’ shares in the 
family property. In Mulhukrithna Naidu 
v. Ma'hukri ’■linappa Nai<lti (16), the same 
view was taken. In all these cases, there 
was .no severance of the joint family 
status; and it was held that, when after 
setting aside the sale, the family continues 
to be joint and a personal obligation is 
converted into a decree debt, the principle 
of pious obligation • could be invoked in 
favour of the alienee, but where, as in the 
present case the joint family is disrupted 
by the filing of the suit and a decree for 
partition is given, the principle has no 
application. In Sivagungi v. Laksh- 
m tnn (17),to which Mr. Justice Muthuswami 
Ayyar was a party, in Kri.hnataw Konm 
v. Ramus ■vi> Ayyar (18), decided by Subrah- 
mania Ayyar and Davies, JJ., and in 
Eilaru Kot-iyya v. Polovarapn Dur- 
gayyail 1), it was held that after division, no 
question of pious obligation arises. 

I respectfully follow these decisions and 
hold that the decree of the Subordinate 
Judge directing the plaintiff and the second 
defendant to pay their shares of the money 
received by the father for the'conveyance, 
should be set aside to that extent. We may 
point out that, wherever possible, in passing 
the final decree, the father’s share should 
comprise such of the properties as have 
been already alienated by him. 

The Subordinate Judge is also wrong in 
his conclusion on the third issue. A money 
decree was obtained against ihe plaintiff 
before this suit and that decree was satis- 
fied by the first defendant, the father, from 
out of the joint family funds. The Subor¬ 
dinate Judge has directed the plaintiff to 
pay to the defendants 1 and 2 a third share 
each in the said decree debt. This is 
wrong. The debt having been paid from 


A 



family funds, the plaintiff is not bound to 
pay his father or his brother any portion of 
it. The decree to that extent also must 
be varied. 

[The rest of the judgment is not mate¬ 
rial to our report.) 

Appeal allowed. Deeres varied. 
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Krishnan, J. 


Narajanaswavij [,er — Plaintiff-Peti¬ 
tioner 


v. 

Doi'uiramf Vathar an I olher. —Defend¬ 
ants-Respondents. 

Civil Revision Petition No. 780 of 1920, 
decided on 23rd August, 1921, from the 
order of the 3rd Addl. Sub-J., Tanjore, in 
I. A. No. 333 of 1920. 


Civil P. C., 0. 9, R. 13, Proviso — Ex parte 
decree not joint and indivisible one— Proviso docs 
not apply although one or more common issues 
arose in case. 

Whore the suit 13 one to obtain possession of 
sepai ate items of properties from separate sets 
of defendants and the ex parte decree is not a 
joint and indivisible decree, the proviso to O. 9, 
R. 13, does not apply. 

The fact that one or more common issues 
arose iu the case in which all the defendants 
wore interested, i9 not the guiding factor for 
the applicability of the proviso, but the natnro 
of ihe decree itself that is passed decides tho 
applicability. [P. 451, c. 2 ] 

C. A. Soshigiit Sas/r/—for Appellant. 

K. B has yam Aiyangar and T. K. Vijaya - 
r.ighavulu N'.tidu —for Respondents. 

Judgment.—The point taken in this 
revision-petition is that the cx parte decree 
should not have been set aside against 
those defendants who did not engage 
Mr. Sitarama Sastrigal as their vakil 
as the reason for setting aside the ex parte 
decree against his clients, vie., his 
illness will not apply in their case. The 
point is obviously correct, but the lower 
court has apparently acted under the 
proviso to Order IX, rule 13, Civil Proce¬ 
dure Code, in setting aside the whole decree 
against all defendants. It seems to me this 
is not a case that falls within the proviso. 
1 he suit was • one to obtain possession of 
separate items of properties from separate 
sets of defendants and .the e,u yarfe decree 
was not a joint and indivisible decree. The 
that one or more common issues arose 
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in the case in which all the defendants 
were interested is not the guiding factor for 
the applicability of the proviso, but the 
nature of the decree itself that is passed. 

The decree should not therefore have 
been set aside against defendants 14, 16, 
17, 41, 47, 52, 60 and 61. It is possible 
those defendants may apply hereafter and 
show cause themselves why the exjnrle 
decree should be set aside in their favour ; 
but till they do so the decree must be main¬ 
tained against them. 

The Civil Revision Petition is allowed 
and the order of the lower court varied 
as stated above; petitioner will have his 
costs of this Civil Revision Petition from 
the respondents. 

Pel it ion allomd. 
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Sadasiva Aiyar and Spencer, JJ. 

Vaitlyna/hdiuainy Iyer —2nd Plaintiff- 
Appellant 

v. 

Nate-'a Muhvaraydn and others —Plain- 
lilfs-Defendanls-Respondenls. 

Second Appeal No. 370 of 1918, decided 
on 4th April 1921, against the decree of the 
Dist. J., Tanjore, dated 27th August 1917, 
in Appeal Suit No. 378 of 1916. 


Evidence Act, S. 90—Unregistered documents, 
genuinenas of, should be presumed cautiously — 
Lower Court's view not priroa facie unscund— 
High Court will not interfere in scconi appeal 

If a Court is prepared to presume the genuiuc- 
ness of a document under S 90, the question 
whether the endorsement of the Stamp-vendor 
thereon sets out the true facts as to the name of 
the purchaser of the stamp and the object for 
which he wanted the stamped cadjan, is not so 
much a question governed by S. 9u ns by S. 114, 
an illustration to whicb provides that the 
regularity of official acts might be presumed. 
The presumption und-r S. 90, as to documents 
over thirty years old, has to be m ide with some 
care. In the case of r< gistered documents such a 
presumption is very readily raised; and in the 
case of other documents, unless by reason of 
their appcaranco or by reason of internal evi¬ 
dence there are some cogent considerations 
whicb recommend them to the favour of the 
Court, the court is not bound to raise such a 
presumption mtuullr. ^ & , . p & ,.j 

Where the lower Court for reasons not pnma 
facie unsound had refused to raise the presump¬ 
tion of genuineness under S. 90. 

JTcld that the High Court should not inter¬ 
fere in second appeal. 153 < c 


A. Sum!a 'am, S. Srinita-ti A> i/ang-ir 
and b . Sanknran Unni —for Appellant. 

V. C. Sc.-ha hariar and Va'dliinalha 
A! .a -—for Respondents. 

Sadasiva Aiyar, J—The 2nd p'aintiff 
is the appellant. The suit was brought 
for redemption of a mortgage effected under 
a document, the counterpart of which is 
alleged to be Ex. H, which is dated in 
1824. 

The main question for consideration 
therefore is whether Ex. II is genuine. 
The Court of First Instance refused to 
presume under S. 90 of the Evidence Act 
that it was a genuine document and called 
for proof of the same and as no reliable 
proof was forthcoming that Court dismissed 
the plaintiffs suit. The Lower appellate 
Court confirmed the decree of the Court of 
First Instance on substantially the same 
grounds. The point therefore for decision 
is whether the Lower Court ought to have 
used the discretion vested in them by 
section 90 of the Evidence Act in favour of 
the plaintiffs. 

It must be admitted that the learned 
District Judge has made certain erroneous 
observations in his judgment. If a Court 
is prepared to presume the genuineness of a 
document under section 90 of the Evidence 
Act, the question whether the endorsement 
of the Stamp-vendor thereon sets out the 
true facts as to the name of the purchaser 
of the stamp and the object for which he 
wanted the stamped caljun is not so much 
a question governed by section 90 as by 
section 114, an illustration to which pro¬ 
vides that the regularity of official acts 
might be presumed. Then the Judge (pro¬ 
bably misled by some arguments advanced 
before him) thought erroneously that the 
endorsement of the native Registrar who 
issued this and other stamped caljans 
originally was the certificate of registration 
of the Registering Officer referred to in sec¬ 
tion 9 of the Registration Regulation XV11 
of 1802 and has made some observations 
on the erroneous basis that the document 
was registered two years after its execu¬ 
tion, whereas the document was not regis- 
tered at all. Further the 2nd plaintifl s 
character as shown by the result of prior 
litigations was given too much weight in 
considering whether a presumption under 
section 90 ought to be raised or not with 
reference to frv. H- Also the District 
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Judge seems to have treated Ex. A which 
is a Registration copy of a still older docu¬ 
ment as not above suspicion and the 
reasons he gives for looking upon that 
document also with suspicion might not be 
quite satisfactory. 

But the main question in this case is 
whether the discretion vested in the Lower 
Courts as to the raising of the presumption 
as to the genuineness of the document pur¬ 
porting to be over thirty years old, (Ex. H.) 
was used so unreasonably as to call for the 
interference of this court in Second Appeal. 
,The presumption under section 90 as to 
documents over thirty years old has to be 
made with some care. In the case of re¬ 
gistered documents such a presumption is 
very readily raised; and in the case of 
other documents, unless by reason of their 
[appearance or by reason of internal evidence 
there are some cogent considerations which 
recommend them to the favour of the Court, 
the Court is not bound to raise such a pre¬ 
sumption usually. In the present case the 
act that the document, Ex. H, is written 
on a stamped cadjan of the value of two 
annas whereas a stamped cidjan of the 
value of Rs. 2 was required under the 
Stamp Law then in existence (Regulation 
XIII of 1860) and the fact that the unusually 
long term of 70 years is mentioned with the 
added circumstance that it had not been 
produced in a fonner suit wher$ it might 
be expected to have been produced, seem to 
have weighed with the Lower Courts in not 
raising the presumption. In Sh*fiq-un- 
|mc£»a \. bluib.in Ah- Kirin (1). Their Lord- 
ships of the Privy Council refused to over- 
rule the discretion of the Lower Courts in 

( the matter of raising the presumption of 
enuineness in respect of an apparently 
ery old document because the reasons 
iven by the Lower Courts were not prnna 
icie unsound. In the result I see no suffi- 
lent reason to interfere with the discretion 

wu Ver r C ° Ur > in the ? resent case, 
would therefore dismiss the second appeal 

with costs. 

Spencer, J.:—r agree and have nothing 
to add. y 

Appeal dismissed. 


JIJ.OWDWAII. cat 
Sir. t>7d (P.C.) 


31 t. A. 217—7 O C. 
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Sadasiva Aiyak and Kai’Iek, JJ. 

In re Snbbasa // an1 another — Petitioners. 

Criminal Miscellaneous Petition No. 274 
of 1920, decided on 13th August 1920, 
from the order of the S. J., Coimbatore, 
dated 23rd April 1920, in Criminal Mis¬ 
cellaneous Petition No. 22 of 1920. 

• Crim. Iro. Code, S. 105— Apj location to 
Ap peltate court to grant or revoke sanction 
rejusod or granted in original application — 
Appellate Comt can take evidence itself. 

The application to the Appellate Court to 
revoke or grnnt a sanction grant*d or refund is 
not sn appeal but an original application. The 
Appellate Court which is asked to yraot or 
refuse sanction (as the case may be) 1 ms also 
the same iuherent power to lake the evidence 
which it considers necessary to satisfy its mind 
as to the propriety of granting or refusing 
sanction. (30 Mad. 311 and 33Mnd. 90, Exp!#) 

[P. 451. C. 2.] 

C. Naraumhachariar — for Petitioners. 

Vub'ic Prosecutor— for the Crown. 

Sadasiva Aiyar, J.—Sanction was 
granted by the Second Class Magistrate of 
Avanashi to prosecute the petitioners under 
section 193, Indian Penal Code, because 
their evidence before him, as Committing 
Magistrate, in a murder case was opposed 
to what was alleged to have been their 
statements taken by the Police at their 
investigation. There can be no doubt that, 
if the statements before the Police were 
properly proved either before the Magis. 
trate when he performed the duty of a 
Committing Magistrate in the murder case 
or before him when he was inquiring into 
this sanction petition, he had sufficient 
materials on which to base a grant of sanc¬ 
tion for the prosecution of petitioners for 
an offence under section 193, so far as the 
statements made before him were con¬ 
cerned, no separate sanction being neces¬ 
sary to prosecute the petitioners for the 
perjury' in the alternative committed by 
them in their statements to the Police. See 
F-ikir Slvh 'dem V. F. Hartnett (1). 

There seems to have been an appeal 
from the Second Class Magistrate’s order 
granting sanction to the District Magistrate 
who in a short order refused to revoke the 
sanction. There was an application to the 
oessions Judge, as the Appellate Authority 
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over the District Magistrate, to revoke the 
sanction which was taken to have been a 
sanction granted by the District Magistrate 
himself, because he refused to revoke the 
sanction granted by the Second Class 
Magis rale. The learned Sessions Judge 
evidently thought that the Second Class 
Magistrate did not act upon sufficient mate¬ 
rials because the statements alleged to have 
been made before the Police had not been 
legally proved to have been so made : so, 
he took the statement of the Police 
Officer who held the inquest and, on that 
Police Officer saying that he correctly re¬ 
corded the statements as found in the In¬ 
quest Report, he ordered the prosecution of 
the petitioners. Then, as the Appellate 
Authority over the Sessions Judge, this 
application is now made before us to revoke 
the sanction which must be taken to have 
been granted by the Sessions Judge. 

Only three ques ions were argued before 
us, the other points taken in the Revision 
petition being dearly unsustainable. Those 
three points are, “ (2) the Sessions Judge 
had no jurisdiction in cases under section 
195, Criminal Procedure Code, to remand 
or take additional evidence“(5) The 
learned Judge had no jurisdiction to 
grant a fresh sanction himself and (6) 
“The second accused in S.C. No.35 of 1919 
having been acquitted and the learned 
Judge in that case having held that a sub¬ 
stantial portion of the case was concocted 
and eye-witnesses substituted, that is not a 
fit case for sanction.” 

As regards the first point, the cases in 
Hama aiya* v. Venkatacha'a Pudnyachi (2) 
and Krishna Eel tig v. Emperor (3), do 
seem to contain observations laying down 
the following propositions :— 

(1) That an application to the Appellate 
Court to grant or revoke a sanction refused 
or granted by the lower Court is in the 
nature of an appeal; (2) that in the inquiry 
into such an application made to the Ap¬ 
pellate Court, the Appellate Court has no 
power to call for fresh evidence (to be 
taken by the lower Court and sent on to 
the Appellate Court) for consideration in 
deciding the so-called appeal and that the 
Appellate Court has not even got the power 


(2) (1H07) 30 Mud. 311 = 17 M. L. J. 123. 

(3) (1910) 33 Mad. 90=6 I. C. 881 = 20 M. L. J. 
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to lake fresh evidence itself, as such power 
is granted to an Appellate Court only under 
section 428, Criminal Procedure Code, in 
cases fall ng under the Chapter in which 
section 428 occurs. I am myself inclined 
to hold, (1) that the application to the Ap¬ 
pellate Court to revoke or grant a sanction 
granted or refused is not an appeal but an 
original application, (2) that it having been 
held that, though the section 195, Criminal 
Procedure Code, itself does not expressly 
give power to the Courts to which an ap¬ 
plication is made for sanction to take evi¬ 
dence, that Court has an inherent power to 
take such evidence before granting or 
refusing sanction. The Appellate Court 
which is asked to grant or refuse sanction 
(as the case may be) has also the same 
inherent power to take the evidence which 
it considers necessary to satisfy its mind 
as to the propriety of granting or refusing 
sanction. It may be that it has got no 
power to ask the lower Court to take evi¬ 
dence in such cases and send it on to itself 
for consideration or to set aside the order 
of the lower Court without passing any de¬ 
finite order itself and merely to remand the 
case for fresh disposal by the lower Court. 
Such a power to give directions to the lower 
Court is not necessarily involved in its power 
to itself grant or refuse sanction. It is 
unnecessary, however, to deal with that 
question finally in this case, because the 
only point actually decided in these two 
cases in R'-.m'i Aiycir v. Vcnkatacha'a Pad a- 
yacht (2) and Krishna Red ly v. Emperor (3) 
was that the Appellate Court cannot call 
for fresh evidence to be taken by a lower 
Court and to be sent on to itself. In the 
present case I shall, therefore, hold, as at 
present advised, that the Sessions Judge 
had power himself to take additional evi¬ 
dence, but having considered the record as 
a whole, I do not think that this is a fit 
case for granting sanction for perjury 
against the petitioners and I would, there¬ 
fore, revoke the sanction. 

Napier, J.—I agree with my learned 
brother that this is not a fit case for gran¬ 
ting sanction. I entirely agree with the 
views expressed by my learned brother on 
the point of law and only wish, to add a few 
words. I have examined the decision 
in Krishna Reddy v. Emperor (3) very 
carefully, and I am satisfied that 
the learned Judges did not intend to lay 
down anything more than that the Court 
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before whom an application to grant 
sanction or refuse sanction was pending 
had no power to make an order calling for 
further evidence from the Court below. I 
do not think that the reference to sec¬ 
tion 428, Criminal Procedure Code, and the 
words “power to take or call for further 
evidence' 1 was anything more than a 
reference to the section which gives power 
to call for evidence for that it was intended 
to be a ruling on the point. It seems to 
me that if the original Court has power to 
take evidence which proposition it is too 
late now to contest, it necessarily follows 
that the Court which under sub-.-ection (5) 
of section 195, Criminal Procedure Code, 
has power to revoke or grant sanction 
must have the same power to take fresh 
evidence, and it also seems to me that it 
mitht be very disastrous if the Court was 
not so empowered The object of the peti¬ 
tion is to prevent improper prosecution for 
offences in connection with the adminis¬ 
tration of justice and very rightly a certain 
power is vested in Courts to limit the wide 
powers given to the public generally of 
laying complaints under section 190, Cri¬ 
minal Procedure Code. The fetters which 
are put on this power of complaining are 
generally discretionary and I can conceive 
nothing mors dangerous to the proper 
exercise of these discretionary powers 
than to tell the Court that it could not 
procure any further material it required, 
for the due exercise of its discretion. I 
am, therefore, quite clear that the Court 
has power to take fresh evidence and that 
the Sessions Judge was, therefore, entitled 
to do so. 


Sanction revoked. 
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Odgers, J. 

Santh nuxrama Mudoliar— Defend 

Petitioner 

v. 

Samt Kuruppundar —PlaintifF-Respc 
em. 

Civil Revision Petition No. 984 of 1< 
decided on 2nd August 1920, from 
decree of the District Munsiffof Mam 
Buch, m Small Cause Suit No. 57: 


(a) Contract Act, S. 23—Infringement of 
Ablari laws inx'olted—Contract is illegal. 

Offences against the Abk iri Act are more than 
mere infringement of the revenue laws ; they 
are enacted in the interests of public policy, so 
that a contact directly involving any of the 
mischiefs contemplated by S. 12 of the Madras 
Abknri Act would be tninted with illegality 
under S. 23 of the Contract Act. [P. 456, C. 1.] 

(b) Madras Abhari Act, S. 12—Lease to 
unlicensed jerson is not illegal 

The Abkari Act does not make a lease for 
tapping to an unlicensed person illegal. *t3 
Mad. 141, Dist. * [P. 45G, C. l.j 

S'. Subrahmanid Aiijar —for Petitioner. 

if.S. Va'Ih'ainitJiu Ahjav —for Respond¬ 
ent. 


Judgment. —This is a Small Cause 
suit in which defendant has been decreed 
to pay the balance of a sum due on a 
contract with the p'aintiff, for the lease of 
certain trees for toddy tapping. Various 
defences are raised and the questions in¬ 
volved were aigued before me at length. 

For the defendant it was urged (1) that 
the District MunsifTs Court of Mannargudi 
had no jurisdiction to try this case as the 
agreement (according to plaintiff’s evidence) 
took place at Kilaryam in the jurisdiction 
of the Tiruvaloor Court, though in the 
plaint the contract in question is said to 
have arisen within the jurisdiction of the 
Mannargudi Court. 


ii is uui ciear uiai any issue was raised 
as to this or that it was urged upon the 
Court below in argument. The judgment 
does not refer to it. It ought of course to 
have been raised at the earliest opportunity. 
I do not think it can be relied on in revision 
before me. Secondly, it was argued that 
the defendant was not a surety as found in 
the alternative by the District MunsifT. I 
find no evidence whatever of the defend¬ 
ant ever having assumed the position of a 
surety for the license-holder (defendant’s 
witness No. 2). The defendant undoubted- 

y ? n K-! rt A°f k f ay the debt himself 

r l- U l A) ’ and there isno mention there 
of Ins being anything but a principal dehtor 
hough ,n Ins evidence he says‘he only 
talked for Malasutti who is as a matter of 
fact the license holder, the defendant having 

Tw-ir™® Dis , trict Munsiff says that 
plamtifT swears he leased the trees to the 

defendant direct for the purpose of draw¬ 
ing toddy. Hence the third point, that the 
object of the contract being illegal, »' e 
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tapping by an unlicensed person, no money 
: an be recovered on it. It is clear from the 
authorities that offences against the Abkari 
Act are more than mere infringements of the 
revenue laws, that they are enacted in the 
interests of public policy, so that a con¬ 
tract directly involving any-of the mischiefs 
contemplated by section 12 of the Abkari 
■Act would be tainted with illegality under 
’section 23 of the Contract Act. The 
question is, is the present such a contract ? 
It is said in an anciimt case ‘ the objection 
that a contract is illegal or immoral as be¬ 
tween a plaintiff and defendant sounds at all 
times very ill in the mouth of the defendant,’ 
and the cases seem to^'establish that 
before the objection can prevail it must 
be shown that defendant was practically 
a party to the violation of the statute, 
which the contract is said to contravene. Is 
this the case here ? The plaintiff says that 
the defendant and Malasutti jointly owned 
a shop and are interested in the KnUako. 
He says he had seen them sharing paddy 
and money. The defendant says ‘ he talked 
for Malasutti’ and the latter says defendant 
is not his partner. The license is not pro¬ 
duced and plaintiff knew it to be in the 
name of Malasutti. The case Prahmayy-i 
v. Ttasnlah (1) has been quoted as showing 
the illegality of this proceeding. There 
was a loan to a partnership in the Arrack 
business. The licensee had taken a partner 
without permission and the plaintiff was 
held to have had notice of this illegality. 
The plaintiff there admitted he knew that 
1st defendant alone had the license (as here) 
and also that the 2nd defendant was taken 
as a partner and that the partners carried 
on the business. This seems to me to distin¬ 
guish the cise from the present. Here the 
plaintiff looked upon the defendant as the 
agent of the licensee. The fact that the 
trees when and if tapped might be so 
tapped by an unlicensed person such as the 
defendant does not seem to me to be 
material. The Abkari Act does not make a 
lease for tapping to an unlicensed person 
illegal, and I am unable to see how this 
case falls within the mischief of section 23 
of the Indian Contract Act. On this point 
the judgment of the District Munsifl is 
right and this Civil Revision Petition must 
be dismissed with costs. 

Petition dismissed. 


(1) (192 ; >) 43 Mad. 141 = 10 L. W. 470 = 64 
I C. 45 = 38 M. L. J. 123. 
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A I. R. 1921'Madras 456. 

Schwabe, C. J., and Odgers, j. 

T)nrata/’pa T;/cr —Appellant 

v. 

Official. A's 'gnee of Mad,as find olh-'r*— 
Respondents. 

Original'Side Appeal No. 61 of ’1921, 
decided on'23rd November 1921, from an 
order of Coutts Trotter, J., dated 11th 
April 1921, in Insolvency Petition No. 129 
of 1920. 

(a) Presidency Towns Insolvency Act, S. 7- 
Question, whether coinin'sale by insolvent is bind¬ 
ing on his-minor sons—Decision necessary for 
enablin'/ Official Assignee to male a complete dis¬ 
tribution oj assets-Decision is Uniting on minors. 

A Hindu father (insolvent) wlio>old a por¬ 
tion of the family property gave some other 
portion to the vendee as security, in' case his 
minor sons should-contest the sale The Official 
Assignee sought a decision of the question 
whether the sale was'binding on the minors so 
that the security property might pass to him 
unencumbered, the seem ily becoming useless 
in the sense-that it was unnecessary. 

[P. 4f>7, C. I.) 

Held, that the question could be decided 
under S 7 and that the decision was binding 
on the minors. [P. 457, C. 2.] 

(b) Ciril P.C., .9. 11 —Presidency Towns Insol 
venev Act, S. 7. 

Otlj<ers J:—Decision under S. 7 of the Act 
is res judicata. 

K. V. Krith lasicam/ f'jer and K. 
Cl. Srin 'vaia Tger —for Appellant 

S. Cl. flad igopa M'iddiar —for Res¬ 
pondent 0 . 

Schwabe, C. J.— In this case the ques¬ 
tion for our determination is whether under 
section • 7 of the Presidency Towns In¬ 
solvency Act there was jurisdiction in the 
Insolvency Court to decide between the 
parties. The matter arises in this way. 
The -insolvent sold certain property—the 
property was family property—and the pur¬ 
chaser being doubtful as to whether the in¬ 
solvent could give him a*good or complete 
title to the whole property, required some 
further—also family property to be given to 
him as security against the other minor 
members of the family raising the question 
thereafter that the sale of the first property 
was as against them bad. In the Insol¬ 
vency Court the Official Assignee found 
himsalf confronted with a claim to the 
property covered by the security bond, and 
in order properly to administer the estate 
and distribute the property completely 
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among the creditors of the insolvent, it was 
necessary- for him to know whether or not 
the security, held by the purchaser, the 
present appellant, was a good security or a 
bad security ; for if the security was good, 
the Official Assignee could not deal with 
the property without providing in some way 
for the appellant; if, on the other hand, the 
security was bad, in the sense of being no 
longer required, then the Official Assignee 
could sell that property free from that 
encumbrance. It may be that he will have 
some day to meet the question whether the 
minors—infant children of the insolvent— 
have an interest in that security property. 
But that is not the matter which is before 
the Court at present. For the proper dis¬ 
posal of the property, as the minors are 
interested, an application was made and a 
proper guardian ad litem was appointed for 
them and the matter came before the Insol¬ 
vency Court, they being represented. The 
matter was heard and determined on the 
merits. 


There is no appeal to us on the questior 
of the fact whether or not there were debt! 
which the managing member of the family 
properly paid out of the moneys he re 
ceived from the sale. No question of tha 
kind seems to have been raised in the Cour 
below and no question is raised before us 
but it is said that there is a danger tha 
when these minors come of ages, they migh' 
come.into Court and ask that the sale of th< 
first property should be set aside and tha 
if that happens, the purchaser would requir< 
or might require that security property t< 
make good to him the loss which was there 
|by suffered. Whether the minors would b< 
able hereafter to come into Court andmak. 
such application successfully must depend 
i my view, on the proper interpretation o 
section 7 of the Presidency Towns Insolven 
cy Act of 1909. The words of that sectioi 
are taken word for word from the Ban 
kruptcy Acts of England. It was found ne 
cessary there_no doubt it is also found ne 
cessary here—that questions of that kinc 
should be determined, for, otherwise, the in 
solvency would have to go on until sud 
tune ap the infants chose to raise th< 
question. In my view, it is to provide 
for this , very kind of matter that tha- 
section was passed. The words are 

Decide all.questions of priorities, an( j a | 

other questions whatsoever, whether of lav 
^f a ct, whjch^ arise in any case o! 

insolvency, copung within the cognizance oj 
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the Court or which the Court may deem it 
expedient or necessary to decide for the 
purpose of doing complete justice or making 
a complete distribution of property in any 
such case." It is quite impossible for the 
Court to dc complete justice or to make a 
complete distribution of assets in this case 
unless the Court can say whether the pro¬ 
perty in question is property which passed 
to the Official Assignee free from encum¬ 
brance. The Court cannot say that without 
hearing the matter and disposing of it. It 
has heard the matter and disposed of it, 
and in my view the decision of that Court 
is binding on the minor children of the ban¬ 
krupt. That being so, the security is no 
longer required, because it has been decided, 
and, in my opinion, finally decided, that the 
sale by the minors’ father is binding on 
them; and the order which has been made 
in the Court below setting aside this bond 
is in my view, correct. I am confirmed in 
this view by a reference to the English cases 
of Ellis v. SUb-r (1) and Motion, In re, 
Ma»le v. Divis (2). Taking the case of 
Ellis v. Silber (l), the words "assets which 
come to their hands and the mode of ad¬ 
ministering them are subject to that juris¬ 
diction” are words which might aptly be 
used and applied to the facts of this case. 

In these circumstances the appeal fails 
and is dismissed with costs. 

Odgers, J. —I am of the same opinion. 
I have elsewhere expressed my view that 
section 4 of the Provincial Insolvency Act, 
which corresponds in terms with section 7 
of the Presidency Towns Insolvency Act, 
was inserted in the new Act in order to 
provide for a contest of the character that 
arises in the present appeal. It was long 
the subject of discussion as to whether and 
how far the decision of the Court of Insol¬ 
vency acted as res jwlica'a in-other proceed¬ 
ings, and in my view it is quite clear that 
section 7 was inserted to make such decision 
binding as being re* judica'a* I, therefore, 
agree that the appeal should be dismissed 
with costs. 


Appeal diam*seed. 


U) (1872) 8 CU. 83 — 42 L. 
W. R. 846-38 L. T. 166. 

(2) (1873) 9 Ch. 192-43 L. 
W. tt. 325-29 L.T. 757. 


J.Ch. 


J. 


B.R. 


666—21 
69 — 23 
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Ayling and Coutts-Trotter, JJ. 

In ro-ll mistvimi Iyer —Accused-Peti¬ 
tioner No. 2. 

Criminal Revision No. 390 of 1920 and 
Criminal Revision Petition No. 319 of 1920, 
decided on 27th January 1921, from the 
Judgment of the 1st Cl. Sub-Divisional 
Magistrate, Mayavaram, in Criminal 
Appeal No. 21 of 1920. 

* Penal Code , S. 311—Any private individual 
tan restrain a person when there is reasonable 
apprehension of violence from him. 

It is very doubtful whether Regulations 
giving power to Village Magistrates to effect an 
arrest in the case of drunken and dhorHerlv 
behaviour, were not really repealed by Act XVII 
of 186*2. But the Village Magistrate has the 
light which ev?ry ciiizen Ins to apprehend a 
person ns to whom there is reasonable ground 
for supposing that he is about to commit a 
breach of the peace. [P 458, C. 2 & P. 459 C. 1 ] 

K. 8. Jm/cr ma Aiyar —for Accused 
No. 2. 

Public Prosecutor —for the Crown. 

Order. —The appellant in this case 
has been convicted and fined for an offence 
under section 341, Indian Penal Code, 
wrongful restraint of a person. The facts 
appear to be these. The ^appellant was a 
Village Magistrate ; on the day in question 
his attention was drawn to the misconduct 
of one Mari Goundan. Mari Goundan is 
described as having been very drunk. He 
tore the sacred thread of one of the wit¬ 
nesses and subsequently, at what stage of 
the proceeding it is not quite clear, hit the 
appellant, the Village Magistrate, in the 
foot. Thereupon the Village Magistrate 
with the help of several persons tied his 
hands and removed him to the Police 
Station. 

The Court of Appeal took the view that 
there was nothing in the conduct of Mari 
Goundan which justified the action of the 
appellant, on the ground that the evidence 
disclosed that Mari Goundan was drunk 
and prob.ibly disorderly, which is a non- 
cognizable offence. An argument has been 
addressed to us to show that, under various 
Regulations of the last century, the appel¬ 
lant as Village Magistrate possessed 
powers, which would enable him to effect 
an arrest, in circumstances of this kind, 
apart from his position as one of the general 


public. In our opinion, it is very doubtful 
whether such Regulations giving such 
power were not really repealed by Act 
XVII of 1862 ; but in any case, we think 
that the matter is of sufficient importance 
to base our judgment upon a more general 
and wider ground and we propose to deal 
with the matter, as if the Village Magis¬ 
trate had been merely an ordinary member 
of the general public. 

The Common Law of England on the 
subject seems to have become, if it was not 
so at the outset, reasonably free from 
doubt. Hale in his Pleas of the Crown 
seems a little doubtful, as to how far the 
rights of arrest without a warrant, except 
in cases of felony, extend ; but since then 
we have been referred to later passages 
in Hawkins’ Pleas of the Crown, Russell 
on Crimes and other standard books, which 
show that the Common Law Rights are 
much wider than Lord Hale was disposed 
to concede. Without going into ancient 
authorities, we may cite a passage from a 
judgment of Parke, B., in the case of 
Timothy v. Simpson (l) which sums up 
the law as follows:—After citing from 
Lambard, Hawkins, Hale and other text 
books of authority, he says : 


“It is clear therefore, that any person present 
may arrest the affrayer at the moment of the 
affray, and detain him till his passion baa 
cooled, and his desire to break the peace has 
censed, and then deliver him to a peace officer. 
And, if that be so, what rtason can there be 
why he may not arrest an affrayer, after the 
actual violence is: over, but whilst he shows a 
disposition to renew it, by persisting in re¬ 
maining on the spot, where he has committed 
it. Both cases fall within the same principle, 
whicli is that, for the sake of the peiservation 
of pence, any individual, who sees it broken, 
may restrain die liberty of him whom he sees 
breaking it, so long ns his conduct shows that 
the public peace is likely to be endangered by 
his acts. In truth, whilst those are assembled 
together who have committed acts of violence 
and the danger of their renewal continues, the 
affray itself may bo said to continue." 

We have also been referred to a 
decision of the Court of Crown Cases 
Reserved in the case of Peg v. Light (2), 
where a very powerful Court, consisting of 
Cockburn, C.J., Erie and Williams, JJ., 
Martin and Channel, B.B., held: that 
there was a power not only in a con¬ 
stable but in all Her Majesty’s subjects,,to 


Cl) ( 1835 ) 4 L.J. (N.S.) Ex. 81 - l Cr. M. & H. 
57 = 6 Tyr. 244 = 4 L.J. M.C. 79 = 6 Car. & P- 

(i) (1867) 3 Jur. (NS) 1130 = C W.R. g- 37 
..J. M.C. I Dears & B. 332 = 7 Cox CC. 399. 
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apprehend a person as to whom there is 
reasonable ground for supposing that he is 
about to commit a breach of the peace. The 
Common Law of England on the sub¬ 
ject may be said to be clearly established 
and there is authority in this Court in 
In re Venkata Keddi (3), for holding that 
the Common Law of England may be 
applied to India, except where a Statute, 
eitoer expressly or by implication, abro¬ 
gates it. We think that the power given 
in this matter is one which is ver> essential 
to the orderly Government of society and 
preservation of the peace. No doubt the 
magistracy and the judiciary should jea¬ 
lously watch any interference with the 
liberty of the subject and scrutinize care¬ 
fully the act of any person who alleges 
that, in order to preserve the peace, he had 
to interfere with the liberty of his fellow 
citizen. But if that necessity is once 
clearly established, we think, that it is 
not only the law but it is extremely expe¬ 
dient that the power of interference should 
be upheld. 

In this case we think that there was an 
ample justification, on the facts as found, 
for the appellant, not as Village Magistrate 
but as a private citizen, to put a restraint 
upon this drunken and disorderly person, 
who was not only threatening, to’commit a 
breach of the peace, but was a danger to 
the other villagers. We, therefore, hold 
that the conviction and sentence must be 
set aside; the fine, if paid, must be 
fefunded. 

Conviction qiiashel. 

( 8 > i’j? 1 *) 36 Mad..ai6-(1013) M.W. nT 476 
“14 LC. 659=23 M L J. 39. 


* A.l.R, 1921 Madras 459. 

Oldfield anD'Ramesam, JJ. 

T. A. Sesha Iyer —Defendant I-Appel 
lant. 


v. 


S. N. Srtnivtga Ayi/ar and others — 
Plaintiffs and Defendant 2-Respondents. 

Second Appeal No.’437 of 1920, decided 
on 30th March ,1921, from the decree of 

n! i0 APPeal SuU 


lion 





. - °f Property Act,S. 79-Parti- 
among members o/ Hindu family-Deed 


providing that each sharer's properties should be 
liable if he fails to discharge the debts allotted to 
him—A mortgage within S 79 is created. 

One of the terms iu a partition deed ran as 
follows: ** The common family debts should 
be discharged by the respective rhartis to 
whom they fell, as per schedule of the docu¬ 
ment, and that, if any sharer failed to dis¬ 
charge accordingly, such sharer’s properties 
should be liable for such dtbts and for the 
losses that might happen to the family.” 

[1>. 459, C.2.1 

Held, that the part of the deed was such a 
mortgage or charge as is contemplated by S. 79. 
26 Mad. 332 and 39 Mad. 288, Dist. 

LP. 461,-C. 1-1 

(b) Specific Relief Act, S. 42 —A'o rigid rule 
as to when cUcIara'iOn should or should not be 
granted can be laid down. 

No distinct and comprehensive rul*; ns to the 
right of n declaration or the exercise of the 
Court’s discretion in granting a declaration 
can be laid down irrespective of lb»* cimirn- 
stanc- s of the particular ca-e. [P. 160, C. 1 ]. 

C. V. Ananthakrifhna Iyer —for Appel¬ 
lant. 

T. M Krishnasam: Iyer and A. V. V.'sva- 
va'h « Saslri —for Respondents. 

Judgment :—The facts of this case are 
that plaintiffs, the second defendant and 
three other persons, brothers entered into 
a partition by means of Exhibit A 
in 1913. The term of Exhibit A with 
which we are concerned provided that 
“ the common family debts should be 
discharged by the respective sharers to 
whom they fell, as per schedule of the docu¬ 
ment, and that, if any sharer failed to 
discharge accordingly, such sharer’s pro¬ 
perties should be liable for such debts and 
for the losses that might happen to the 
family." One of the debts which was 
assigned to the second defendant in the 
schedule was the debt due to one 
Venkatrama Iyer, and Venkatrama 
Iyer’s assignee has since obtained a 
decree against the second defendant and 
the present plaintiffs in O. S. No. 542 of 
1915 on the file of the Court of the 
Principal District Munsif of Coimbatore: 
One term of the decree no doubt was that 
it should be executed against the plaintiffs 
only in so far as the decree amount was not 
realised by proceeding against the first 
defendant in that suit before the 9th 
September 1917. That period however 
had elapsed before the present suit was 
brought; and nothing is alleged to turn ou 
that provision. The decree may be taken 
to be executable against the second defend¬ 
ant and the plaintp, .. * 
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Subsequently in O. S. No. 142 of 1916 
on ihe file of the Court of the Subordinate 
Judge of Coimbatore, the first defendant 
obtained a decree on an hypothecation 
given in respect of some of the plaint’ 
mentioned properties by the second defend¬ 
ant after the said partition, and in execution 
thereof, he brought the plaint properties to 
sale. The plaintiffs contend that, when, 
as evidently will be necessary, they have 
discharged the amount of the decree in 
O. S. No. 542 of 1915, which should have 
been discharged by the second defendant 
under Exhibit A, a charge in their favour 
will attach to the properties, which the first 
defendant is bringing to sale, for the amount 
which they have paid on behalf of the 
second defendant; and they have sued for 
a declaration that, under the terms of 
Exhibit A, a mortgage right has been 
created in their favour to the extent of the 
decree amount in O. S. No. 542 of 1915 
and that that right is prior to the mortgage 
right of the first defendant, and also for a 
declaration that the properties shall be sold 
subject to the mortgage right existing in 
favour of the plaintiffs. 

The lower courts have given the p'aint- 
iffs the declaration asked for. The first 
ground on which we are asked to reverse 
their judgments is that the plaintiffs had 
no cause of action to ask for a dec’ara- 
tion at the time, when they brought their 
suit; and the second, -which is similar to it, 
is that the courts erred in the use of their 
discretion to give such declaration. The 
fact relied on is that the plaintiffs have not 
yet made any payment and, it is said, may 
never have to do so and that, till they 
make some payment, the charge cannot 
attach. The answer to this seems to us to 
be that no disiinct and comprehensive rule 
as to the right to a declaration or the exer¬ 
cise of the Court’s discretion in granting a 
declaration can be laid down irrespectively 
[of the circumstances of the particular case. 
Here the circumstances are thac the liabi- 
ily of the plaintiffs was dec’ared jointly 
with that of the first defendant in ihe 
decree’of O S. No. 542 of 1915, and that in 
view of the failure to recover from the first 
defendant, the plaintiff’s liability is not 
qualified and can at any moment be en¬ 
forced against them. They may no doubt 
discharge it. But they will find it diffi¬ 
cult to raise money to do so by assigning 
their charge on the property, and if they 
want so to raise money they will be greatly 
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assisted by the declaration of the court. It 
is further material that in the course of the 
proceedings, by which the first defendant 
is bringing the property to sale, the p’aint- 
iffs did apply to have a reference to their 
charge included in the sale proclamation. 
We have not got the papers connected 
with that application, but it failed; and 
there is nothing to show us that the failure 
was due to any fault of theirs or to anything 
except the attitude of the first defendant. 
We can only infer that his attitude then as 
it is now, was to deny the plaintiff's right 
and in these circumstances we think that 
a suit for declaration will lie and that the 
lower Courts used their discretion judicially 
and properly in granting it, subject of 
course to the conclusion, which we come to 
on the remaining objections to their judg¬ 
ments. 

The next point is that the plaintiff's have 
no charge at all now and will not have one, 
until they have actually made the payment 
on the second defendant’s beha'f. The 
authorities relied on by the first defendant 
viz., Patti Nauii/nuaiii'irlhy Ayyar v. 
ilarimulh't Pillai (1) and Abraham Sir- 
rat v. Ravhail Mu'h'ran (2) have been 
rightly distinguished by the lower Courts, 
because they were cases in which the suit 
was directly for contribution due on account 
of a payment, which the plaintiff had ac¬ 
tually made. They have nothing to do 
with the case here, which is for a mere 
declaration of the plaintiff’s right to a 
charge which will become operative and 
the amount of which will be ascertained, 
only when they do make the payment. 

Section 79 of the Transfer of Property 
Act recognises as legitimate a mertgage 
made to secure the performance of an en¬ 
gagement in the future, if it expresses the 
maximum to be secured thereby, and the 
section provides that a subsequent mort¬ 
gage of the same property shall, if made 
with notice of the prior mortgage, be post¬ 
poned to the prior mortgage in respect of 
all ad\ances not exceeding the maximum 
though made or allowed with notice of the 
subsequent mortgage. 1 his section seems 
to us to apply in terms to the present case, 
because the language of the relevant portion 
of Exhibit A, as has already been said, must 
be construed in the light of the schedule of 
debts in Exhibit A, which was available as a 

(U (1903) ‘20 Mad. 3-'2. 

( 2 ) (1916) 39 Mad. 266*27 l.C. 337*27 il-l 
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specification of the maximum to be secured. 
Our attention has no doubt been called to 
the fact that the liability of each sharer 
under Exhibit A is described as being for 
such debts as lie fails to discharge and also 
for “ the losses that may happen to the 
family." Whatever may be the construc¬ 
tion to be p'aced on the last quoted words, 
in any case there is a sufficient specification, 
to meet the requirements of section 79,of the 
maximum, even if only the debts be taken 
into consideratione. We however do not 
think that this refrence to losses, meaning 
presumably interest and costs—and that is 
all the meaning which we need for the 
purposes of the present case—would impair 
the adequacy of the specification of the 
maximum. No question of notice of the 
covenant in Exhibit A has been ras ed by 
the first defendant. We therefore see n'o 
reason for holding that this part of Exhi¬ 
bit A is not such a mortgage or charge as is 
contemplated by section 79, and will not be, 
when it attaches, enforceable in accordance 
with its terms. 


The next argument attempted is based on 
the wording of Exhibit A, and is firstly that 
no charge at all is created, and secondly that, 
if any charge is created, it is a charge en¬ 
forceable only by the crediior. The sugges¬ 
tion on the first point is that this is simply 
a provision for discharge of the family debts 
by the respective sharers, to whom they 
have fallen and that, if any sharer fails to 
discharge, such sharer’s property should 
be liable; that the words in fact simply 
emphasise the personal liability-of the 
sharer and that no liability is attached 
directly to his property. We do not think 
that this is the natural meaning of the 
provision, occurring as it does in a parti¬ 
tion deed, the presumed intention being to 
secure that after the parties have separated 
no one of them should make default in 
discharging his share of the enjoined obli¬ 
gations of the family. Clauses of this kind 
are not in our experience uncommon and 
have been construed as for instance in 
imbichi v. rhallarainboth Auubna Uaiii 3) 
in the manner just stated. 


The other contention, that the ch 
created by these words was intendec 
attach only in favour of the creditor is 
supported by anything and is not re 
clable with the.inteniioo of the docutt 




as it has been expressed. In any case, 
even if such a charge were provided 
directly for the benefit of the creditor, the 
member of the family, who actually makes 
tiie payment to him, would presumably in 
accordance with the principle of sub- 
togation be entitled to the creditor’s 
remedy. 

In order to prevent any possible ambi¬ 
guity in the decree of the court of the first 
instance we think that it may be amended 
by ihe insertion after the words "to the 
extent of” of the words "any payment 
made by plaintiff towards” and after the 
words ‘this court” by the insertion of the 
words ' enforceable when and after such 
payment has been made.’* 

The appeal is allowed to this extent 
only and the first defendant will pay the 
plaintiff’s costs. 

Appeal allowed jartlp. 
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Sadasiva Aiyar and Coutts- 
Trotter, JJ. 

Kondu Nagaljyan Chettiar —Appellant 

v. 

Enibill Strecnivusa Aiydngar and others 
—Respondents. 

Appeal No. 91 of 1919, decided on 3rd 
November 1920, from the decree of the 
Sub-J, Kumbakonam, in Appeal Suit 
No. 153 of 1918. 

Civil P . (?., S. 11—Application for final decree — 
Final decree not granted on the grouni that exe¬ 
cution could not issue— Finding that executicn 
could not issue is res judicata-in subsequent appli¬ 
cation for execution. 

Where iu an application praying for a final 
decree for snlo nnd for certain reliefs connect* d 
with execution, it was hold that ns owing to 
the failure to bi iug on reoord ihe roorcsent- 
ntivisoU certain parly, the mortgaged pro¬ 
pel ties could not be br-ug it to sale, there was 
no use in granting n final decree nnd the whole 
application wns dismibsid. [ 1 >. 463, C. 1.] 

Jl-ld, that this finding that execution could 
not issue for the *alc ol the mortgaged proper¬ 
ties was res judicata iu a subsequent nppli- 
ent ou for execution. [l>. 462, C. 1 .] 

S. T. Srnnva<ag ipalavhariar —-lor Ap¬ 
pellant. 

T. Narusimha dtj/uncar and V. A”. Srini- 

ea.-n Aijangar —fer Respondents 
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Judgment. —Several difficult and in¬ 
tricate questions of law have been argued in 
this appeal in which the decree-holder is the 
appellant before us. The execution appli¬ 
cation prayed for the sale of the properties 
which are direc;ed to be sold under a decree 
which the one side alleged to be a prelimi¬ 
nary decree and the other a final decree for 
sale. That decree was passed on the 12th 
August 1913. 1 he present petition was filed 
in 1917. In the interval there was an appli¬ 
cation filed on the llth November 1915. 

It was filed according to its terms under 
the provisions of several orders and sections 
of the Code of Civil Procedure. The provi¬ 
sions mentioned are O. 1, I\. 10; O. 21, R. 16 
and sections 50 and 151 of the Code of Civil 
Procedure. The petition prayed for four 
reliefs, namely to recognise the petitioners 
as assignee decree-holders under O. 21, 

R. 16, to record the 1st, 3rd, 4th and 5th 
respondents, as the legal representatives of 
the 2nd respondent, under section 50 of 
the Code of Civil Procedure, to record the 
llth respondent as the legal representative 
of the 7th respondent under the same sec¬ 
tion, and lastly to pass a final decree in the 
case. This last prayer must have been 
made under O. 34, but neither the order 
nor any rule under it has been quoted in 
the petition. The District Munsif dismissed 
this application of 1915 on the ground that 
as execution could not issue for the sale of 
the mortgaged properties owing to the 2nd 
defendant’s legal representative not having 
been brought on record within six months 
of his death, there was no use in granting 
a final decree and hence he dismissed the 
whole petition. Taking this petition either 
as presented in the suit itself (as it prays 
for the passing of a final decree) or in exe¬ 
cution (as it prays for the passing of certain 
orders connected with execution), or in 
both modes, the findings arrived at on this 
petition are clearly res judicata between 
the parties in a subsequent petition in 
execution. Now there is found a clear 
finding in the order on the petition of 1915 
(passed on the 1st May 1916) that the per¬ 
sons who are owners of this decree had no 
longer any right to bring the mortgaged 
properties to sale, lhat finding being ies 
indie a'a, this execution petition whose only 
prayer is to bring the properties to sale was 
rightly dismissed by the lower appellate 
Court. We therefore on this sole ground 
dismiss, this appeal, but in the circum¬ 
stances, without costs. 


sinniAh odayan. i92i 

The memorandum of objections is also 
dismissed without costs. 

Aj’jicul diemisrid. 
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Krishnan and Odgers, JJ. 

Poiinalugu Konan anl oils'. r$ —Plaint- 
iffs-Appellants. 

v. 

Sinniah Odayan and others —Defend- 
ants-Appellants. 

Second Appeals Nos. 618 to 625 of 1920, 
decided on 10th August, 1921, from the 
decrees of the Tempry. Sub-J., Sivaganga, 
in Appeals Suits Nos. 39 to 46 of 1919. 

(:«) Land ord and tenant—Permanent tenancy— 
Ouus of proof is on tenant to start with. 

Where the tenant sets up a permauent right 
of occupancy, the burden of proof is piiinarily 
on him. Yearly tenants cannot develop them¬ 
selves into permanent tenants by mere length 
of occupation coupled with their assn tiou that 
they arc permanent tenants. 

[P. 463, C. 2 & P. 464, C. 2] 

(b) Evidence Act, S. tOl—Burd.n shifis accord¬ 
ing to facts proved. 

Burden of proof is :fltn of a shifting eharnc- 
t:r and may change from one parly to the other 
as facts are proved which render the case of 
oue party more probable than that of the other. 

IP. 463,0.2.] 

(c) Evidence Act, Ss. 101 103-Question of 
onus is immaterial where both parties have given 
evidence, 

The questiou of burd.m of pi oof is Dot very 
material where both side6 have adduced 
evidcucc. [P- 463, C. 2.J 

K. B i shy am Iyengar —for Appellants. 

A. Krishnasicam' Iyer —for Respondents. 

Judgment:—These second appeals arise 
from 8 suits tried together by the District 
Munsif of Sivaganga. Plaintiffs sued to 
have their title declared to the suit lands 
and for an injunction to restrain defendants 
from disturbing their possession and in the 
alternative for ejectment, if possession was 
found to be with the defendants, on the 
footing that they were their yearly tenants. 
Possession having been found to be with 
the defendants the suits have been treated 
as purely ejectment suits. Defendants 
pleaded among other things not material 
now that they had the kudivaram or per¬ 
manent occupancy rights in the lands and 
were not liable to be ejected. The District 
Munsif found the occupancy right proyea 
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in 3 suits and dismissed them but decreed 
the rest. On appeal the learned Subordinate 
Judge held that the existence of occupancy 
rights in the tenants was proved in all the 
cases and dismissed all the suits. The 
appeal to us is by the plaintiffs who repre¬ 
sent the landlord’s interest. 


The Subordinate Judge has found 
on plaintiff’s evidence, which he accepts 
on this point, that the village of Dap- 
pankanmoi, where the suit landsare situated, 
was along with two other villages granted 
on permanent cowle to one Srinivasa Iyen¬ 
gar, the predecessor-in-title of the plaintiffs, 
in 1802 by the then Zatnindar of Sivaganga 
and that at the time of the grant the land 
was covered with forest. There could thus 
have been no tenants on the land at the 
time and the inference of the Subordinate 
Judge that the grant was of both the warams 
or of the whole interest in the land must be 
accepted apart from any question of what 
the proper presumption is in such cases. 


The permanent tenancy the defendants 
set up, if true, must therefore have arisen 
subsequent to the grant; there is however 
nothing to prevent such a tenancy having 
been acquired by them by arrangement 
with, or by grant by the landlord or by 
prescription against him. Now it is con¬ 
ceded for the plaintiffs that about half the 
lands in the village are lands held under 
permanent tenure, the other half being 
pannai lands, but they explain that this 
state of affairs was brought about by the 
landlord granting kudivaram rights to 
tenants ip particular lands for consideration 
paid. This explanation has not been accept¬ 
ed by the Subordinate Judge who thinks 
it more probable that the clearance of the 
forest and the conversion of the lands into 
cultivable lands were effected by the com¬ 
bined labour of the landlord and the ryots 
or partly by the one and partly by the 
other. But there is no direct evidence on 
that point or as to when and under what 
conditions the defendant’s ancestors came 
into possession of the suit lands or under 
what terms they became tenants on them. 
The question whether they have permanent 
rights or not has therefore to be decided on 
evidence as to the way in which the parties 

dealt with these lands. 


• The, Subordinate Judge has entered 
a. long,discu£pi.on as to the burden of i 
and as .to the presumption that arises 
case like this and has referred to' a ‘ 


catina of rulings on the point beginning 
from Kri’hna-iCi vi> V. Varwl irnja Voratla- 
mjax. Venha:a:hala (i). But we do not 
propose to follow him in this discussion as 
the two recent Privy Co..ncil rulings in 
Surtjanarayanu V. Pa'dnva (2) and Venkata 
Sunt ruin v. Si'lh iramulu (3) as interpreted 
by the Full Bench of this Court in Mulhu 
Ouundan v. Vcnimnljycr (4) must be 
taken as se.tling the question and show¬ 
ing that where t^e tenant sets up a perma- - , 
nent right ’of occupancy the burden of! 
proof is primarily on him. Burden of proof 
is however often of a shifting character and' 
may change from one party Jo the other as 
facts are proved which render the case of, 
one party more probable than that of the 1 
other. The burden in the present case was' 
primarily no doubt on the tenants and the 
Subordinate Judge’s view in para. 46 of his 
judgment, that because the lands were 
originally part of the Sivaganga zamindari 
there is a presumption arising from that 
fact alone in favour of permanent tenancy 
does not seem to'fce correct, particularly 
as in this village half the lands are said to 
be pannai lands in which no permanent 
rights exist. But as remarked by the Munsif, 
the question of burden of proof is noi 
very material in this case as boih side? 
have adduced evidence, and the conclusion 
as to the existence or the non existence o( 
permanent rights has to be arrived at on 
that evidence. 

The Subordinate Judge has found in 
favour of the existence of such rights in all 
the defendants on a consideration of the 
evidence in this case. That finding we think 
is really a finding of fact which we must 
accept in second appeal, as we are not 
prepared to say that there is no evidence 
to support it. The finding, no doubt, is not 
based on direct evidence but on circum¬ 
stances; nevertheless it i? a finding of fact. 
According to his finding the defendants and 
their ancestors have been in possession of 
ths lands ever since anything is known 
about them, certainly for over 40 jears, 
paying only raelvaram to the landlords and 
never any swamibhogam. They were 
never evicted or even attempted to be 


6 Mad. 845. < . 
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evicted at any time. They have dealt with 
their kudivarsm interest and in one instance 
the sale was actually to one of the land¬ 
lords: Exhibit II (a) 1S89. What is most 
important of all, they seem to have asserted 
their right to leudivaram in a suit by the 
landlords so nearly as 1871 and one of 
the landlords defendants in that suit seems 
to have admitted their claims, the others 
not denying it and again in 1879 their 
claim was once mere asserted in suit to 
the knowledge of the landlords and yet no 
steps have been taken till now to dispute 
their claim. (See para. 46 cf the Subordin¬ 
ate Judge’s judgment). 

These facts support the finding of the 
Subordinate Judge; but even if they are 
held to be not sufficient by themselves lor 
an affirmative finding of permanent rights 
in the defendants, they are, we think, 
certainly sufficient to shift the burden of 
proof to the landlords and in the absence 
of satisfactory evidence in support of the 
latter’s case and of some reasonable expla¬ 
nation of their conduct, the finding must be 
for the defendants. 

It was argued that the Subordinate 
Judge was influenced by his opinion in 
para 4 6 of his judgment that there was a 
presumption of permanent tenancy in 
defendants’ favour in coming to his con¬ 
clusion on the evidence and therefore his 
finding should not be accepted We are 
unable to accept this contention, for apait 
from any pre-umption there is enough 
evidence as pointed out above to support 
his conclusion. The objection that the 
Subordinate Judge has not referred to the 
plaintiffs’ documents in detail seems also to 
be without force as the registered docu¬ 
ments are all of recent date and the un¬ 
registered ones are unreliable as pointed 
out by toe District Munsif. 

The Subordinate Judge has gone fur.her 
and held that the defendants have ob¬ 
tained perm nent rights by prescription if 
they had not got them otherwise, as they 
have been in possession since 1871 till now, 
asserting their right of kudivaram or per¬ 
manent occupancy. We are not however 
prepared to follow him in this view as the 
evidence indicates that the defendants or 
their ancestors were tenants of some sort 
even prior to 1871. If they were then 
permanent tenants, as their case is, they 
can get no further lights in law by their 
assertion as they claimed only permanent 
tenancy by that assertion. If on the other 


hand we take it that they were yearly 
tenants they could not develop themselves 
into permanent ten mts by mere length of 
occupation coupled with their assertion ; 
see Seska-m na Sh-lla'i v. Ch : ckya 
llrf) I do. (5) and R<ju of Venkatagiri 
v. Na.aiawin (6). Their assertion and iong 
subsequent occupation without any action 
on the part of the landlords to dispute 
their claim can on'y properly be treated 
as evidence in support of their case as was 
done by the Subordinate Judge in arriving 
at his finding of fact in defendants’ favour. 

The plea that defendants have obtained 
permanent rights in any event under the 
Estates Land Act was not raised in • the 
trial Court or in the grounds of appeal and 
it should not theiefore have been allowed 
to be taken for the first time in the appel¬ 
late court as it involves a trial on facts. 

Accepting however the conclusion of the 
Subordinate Judge that defendants have 
rights of permanent occupancy in the suit 
lands we dismiss all the second appeals 
with costs. 


A -petit* diunified. 


(6) (1902) 25 Mad 507 -12 M.L.J. 119. 

(6) (1910) 37 Mad. 1=7 I.C. 202 = (191'>) 
M.VV. N. 369. 
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Napier and Odgers, Jj. 


Su bbarama 
lant. 


Abjar —Defendant-Appel- 


v. 


A. P. T. Veer,.bad/a Pilla : —Plaintiff- 
Respondent. 

Second Appeal No. 1027 of 1920, deci¬ 
ded on 14th March 1921, from the decree 
of the Sub-J., Trichinopoly, in Appeal Suit 
No. 133 of 1919. 

• Limitation Act, S. 19 —Acknowledgment need not 
amount to promise to pay. 

Under the Indian Law there is no necessity 
to show anything in the acknowledgment f.ora 
which a promise to pay could be inferred. A 
statement by the debtor, viz-, 'I exeouted the 
promissory note and the contents of the note 
are correct" nmounts to acknowledgment of the 
debt under the note if there is no allegation 
that the note was satisfied. 
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if. S. Va’d'iina/hu At'//ar —for Appellant. 

T. 7?. Ramoeban Ira Aiyar and T. R. 
Krishiiftcami Aiyar —for Respondent. 

Napier, J.:—In the suit from which this 
Second Anpeal lies, the question arose as 
to the effect of a statement made by a 
witness in certain criminal proceedings, 
whether that statement amounted to an 
acknowledgment of liability within sec¬ 
tion 19 of the Limitation Act. The state¬ 
ment is as follows:—“ I executed the 
promissory-note Ex. R (suit promissory- 
note). The contents of the promissory- 
note are correct.” Ex. R (which is 
Ex. A in the present case) is a 
promissory-note acknowledging liability for 
Rs. 1,322-11-11 with a promise to pay 
with interest at 12 per cent, per annum. 
On that promissory-note there were, at the 
date that the document was shown to the 


are, if anything, more stringent than those 
of Indian Law. This is, of course, due to 
the fact that Lord Tenterden’s Act (9, 
Geo. IV, C. 14.) of 1828, section 1 assumes 
that the legal effect of the writing is that 
it evidences a new or continuing contract. 
It was the necessity of finding this new 
and continuing contract which induced 
English courts to give such a liberal inter¬ 
pretation to ordinary acknowledgments and 
read into them a promise to pay on the 
basis that honest men always intend to pay 
something the liability to which they 
acknowledge ; but under the Indian law, as 
pointed out by their Lordships, there is no 
necessity to show anything from which a 
promise to pay could be inferred and, 
therefore, any decisions of the Courts of 
India which consider these acknowledg¬ 
ments on the basis that they must be such 
from which a promise to pay can be infer- 


witness, four endorsements of various pay¬ 
ments in 1912. The statement made by 
the witness is, admittedly, within the period 
of limitation which has to be applied in 
this case. The question is whether this 
amounts to an acknowledgment. 

Both the appellant and the respondent 
have relied on the decision of the Privy 
Council in Muniram Seth v. Seth 
Ruf chawl (1) the vakil for the appellant 
contending that their Lordships of the 
Pnvy Council have laid down that the 
whole of the recognised English law on this 
subject applies in India. The passage 
from which he seeks to draw this inference 
is as follows :— 

Bn l Th °il“ diao imitation Act, S. 19. however, 
1 « /a 0 ? 1 “ Promise to pay andre- 
to wtfinh 0 k “ dafln ‘*° admission of liability, n9 
f?om h tb« i? er i 0 < ?" bo no re830n for deputing 
adr^aion 8 , 8 ! 1 ^ pr ! n °. ip ! e tbnt an unqualified 
diUoo whines a ? ? d ® : 'w ,on qualified by a con- 

in mind that thei r Lordships 
begin the sentence by saying that “ The 

Indian Limitation Act says nothing about 

» Pay ’” U seems t0 me neces- 
sanly to follow that the reasoning of Courts 

m England based on the theory underlying 

nLH * ven t0 an ackn °w]edgment, 
jamely, that they indicate a promise to pay, 

ht . t,e application to cases under 

out T heir Lords hi P s also point 

out that the requirements of English Law 
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red are no longer good law. 

The same case was relied on for the 
respondent because of the particular matter 
dealt with and the language applied to 
the matter by their Lordships. The 
acknowledgment in the case before their 
Lordships was as follows ; it was in probate 
proceedings: “ That the applicant Rup- 
chand Nanabhai is a big Mahajan of 
Burhampur paying Rs. 106 as income-tax. 
For the last five years he had opened 
current accounts with the deceased.” Their 
Lordships say that the words “ for the last 
five years ” must necessarily have refer¬ 
ence to the five years prior to the death of 
the testator which was in October 1898 and 
it appears that the petition in which the 
words are found was put in on the 28th of 
September 1899 very nearly a year later. 
Assuming, as their Lordships do, that the 
admission is of the condition of affairs 
up to the date of the testator’s death, 
their Lordships say this: “The legal 
consequence would be that at that date 
either of them had a right as against the 
other to an account." And at page 1059 
their Lordships say, “If nothing further 
is alleged, the natural presumption is that 
they continued unsettled at the time the 
statement was made.” If such an inference 
that accounts remained unsettled for a 
year after the period to which the acknow¬ 
ledgments refer can. be made, it seems to 

me that where the statement is as to one 
transaction like the existence of a liability 
on a promissory note, the inference must 
necessarily be much strong ?r because 
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admittedly, where there are open accounts, 
the fact of the liability which is the basis 
of the whole effect of the section can only 
be ascertained when the accounts have 
been taken, whereas there is no question 
of accounts where the amount admitted 
to be due is on a promissory note and 
there is no suggestion of any credit on any 
other account. Miller, J. of this court 
had to consider this case in Ibmg m-iyak tln 
Aryn v. Snbbayyan (2) and said as follows 
quoting the passage at page 1059: 

“That is to say rr so it seems to me an 
acknowledgment of liability existing at n past 
date without any allegation that the liability 
has since ceasi d, is presumed to be an acknow¬ 
ledgment of liability when the statement is 
made." 

If that is the correct deduction from the 
language used by the Privy Council, then 
that is amply sufficient to cover this case, 
and, speaking for myself, I cannot see 
why we should not draw the same deduc¬ 
tion from that language. It may not 
necessarily always be that deduction to be 
drawn ; but considering that the admission 
is one of the execution of a promissory 
note without any allegation that it has been 
discharged, I fail to see why a court cannot 
draw from such a statement the inference 
that the liability on the promissory note is 
'still subsisting, still more so whereas in 
[the case before us for consideration the 
{document, the contents of which are 
{admitted by the deponent to be correct, 
shows payments endorsed of an amount 
which is not nearly sufficient to cover the 
principal and the interest which would 
have accrued at the date when the state¬ 
ment was made. 

I do not think it necessary to examine 
the cases at any length. We were pressed 
with a decision of this court in Per-'aVwkan 
Udaya Tev ir V. Sub. amanian Chatty (3), but 
the language there is “This amount of 
Rs. 600 and odd also I was bound to pay 
under the original understanding, but the 
plaintiff paid it, as a warrant was brought 
for his arrest.” 

The* only inference to be drawn from 
such a language would be that there was a 
joint liability originally which had been dis¬ 
charged by payment to the plaintiff, and 
that therefore, no further liability remain¬ 
ed. As the learned Judges say, 

“ These words admit that a liability existed 
at the time of tlio original understand¬ 
ing, that is some three ytars before the ac- 

(2) (1909) 6 M. L. T. 71 *= 2 I.C. 522. 

(3) (1897) 20 Mad. 239=6 M. L. J. 2GG. 


knowledgment was made, but they do not 
admit nuy liability as existing at the time that 
statement was made.” 

It seems to me that the words go further 
than that and that not only do they not 
admit but that they specifically and direct¬ 
ly negative the existence of such liability. 
In the result, I would hold that the ack¬ 
nowledgment here is a good acknowledg¬ 
ment and that, therefore, the period of 
limitation is saved. The Second Appeal is 
dismissed with costs. 

Odgers, J.: —The facts of the case are 
fully set out in the judgment of my learned 
brother. In my opinion, we have not to 
look to the Privy Council decision in 
Mnnirdm Seth V. Seth Itupchanil (1) to 
find the requisites of an acknowledgment, 
within section 19 of the Limitation Act. 
We have been referred to several decisions 
prior to the one of the Privy Council and 
to one English decision in Green v. Hum] li- 
reys (4) to the effect that the inference to 
be drawn from the words relied on as 
acknowledgment must be that the debtor 
intends to pay the debt. Ycnhita v. 
Parthasarnih •' (5) decided that the acknow¬ 
ledgment must be of the debt as such qua 
debt and the relation of debtor and credi¬ 
tor must be admitted and admitted to be a 
subsisting jural relation. To the same 
effect is the decision in [tlappan ICutliir- 
vattui NayarNannu Sastri (6), namely, 
that the acknowledgment must import that 
the person making it is then under an 
existing liability and Benode Bchary Moo- 
kerjee v. Raj Narnia Hitter (7), viz., that 
an unequivocal admission of the debt or of 
the subsisting relationship of debtor and 
creditor must be established. 

It was contended before us that there is 
in effect no distinction between the Indian 
and the English Law in the case of limita¬ 
tion. But the case in the Privy Council is 
only in my opinion authority for saying, 
that there is no reason for drawing any 
distinction between the English and the 
Indian Law in respect of the acknowledg¬ 
ment of liabilily. Their Lordships set out 
the three essentials laid down in la re 
River St ei oner Company V. Mitchells 
Claim (8) and they notice that in all the 


(4) (1884) 26 Cb. D. 474 = 53 L.J. Ch. 625 = 

l (5) (1893) 16 Mad. 220=3 M-L.J. 86 

(6) (1903) 26 Mad. 34 = 12 M.L.J- 101- 

(7) (1903) 30 Cnl. 699 = 7 C.W.N. 651. 

(8) (1671) C Cb. A. 822 = 25 I-T. 319 19 • 

1130. V.' 
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three essentials there must be a promise 
of some kind or another to pay the debt. 

Their Lordships point out that 

"Section 19 of the Indian Limitation Act says 
nothing about a promise to pay and requires 
only a definite admission of liability, as to 
which there can be no reason for departing 
from the English principle that an unqualified 
admission and nn admission qualified by a 
condition, which is fulfilled, stand upou pre¬ 
cisely the sarue footing.” 

It is therefore clear, as pointed out by 
my learned brother, that the English cases, 
proceeding upon the three essentials laid 
down by Mellish, L. J., in the case above 
quoted, can hardly furnish a certain 
guide in considering cases under the 
Limitation Act where only an admission 
of liability is required. To refer once 
more to the Privy Council case, their 
Lordships say that as to the acknow¬ 
ledgment under their consideration, “ the 
first sentence shows that there were open 
accounts at the death of Motiram. If 
nothing further is alleged, the natural 
presumption is that they continued un¬ 
settled at the time the statement was 
made.” 


Now, it has been contended before us 
that the acknowledgment that we have to 
consider-the words of which have been 
set out in my learned brother’s judgment- 
amounts to nothing but a reference to a 
past transaction. I am unable to accept 
this contention. The nference to the exe¬ 
cution of the bond is undoubtedly in the 
past tense, but the admission that the con¬ 
tents of the bond are correct is in the pre¬ 
sent tense and there is further the fact that 
the four endorsements on the back of the 
promissory note are not only set out but 
totalled, so that tbe witness taking the 
document into his hands could have seen 
at a glance that the total of the payments 
endorsed falls below the amount in figures 
on the face of the promissory note, to say 
nothing of the question of interest that 
was outstanding on that date. I should 
have referred to the case in R*ng lt na;abuln 
Aiya v. Subbayyan (2) in which Miller I 
referring to the Privy Council decision 
above referred to and adopting that deci- 
Kn e d That an acknowledgment of 

In n e ? Sl,ng L ata P* st date without 
|any allegations that the liability has since 

£Sf d fl. l W“ ,wd t0 be an acknowledg- 
|men of liability existing when the state- 

It seems to me therefore 

that when tlje fitness said that tbe con¬ 


tents of the document were correct at the 
time be made deposition relied on as an 
acknowledgment in this case, he must be 
taken to have admitted that his liability 
was still outstanding as between the payee 
of the promissory note and himself. 

1 agree with the opinion of my learned 
brother that the state of the promissory 
note in this case makes even a stronger 
case for the view that this is an acknow¬ 
ledgment of liability than in the case 
before Miller, J. For these reasons I agree 
that the second appeal should be dismissed 
with costs. 

Second Apyitd ■! smi-sid. 
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Abdur Hakim and Moore, JJ. 

Ofutteyi) Srinivwachiryutu aid o',hers 
—Defendants-Appellants. 

v. 

Dtnavahi rrahjanga Uao a»d others — 
Plaintiffs-Respondents. 

Appeal No. 265 of 1919, decided on 27th 
February, 1920, from a decree of the 
Tempy. Sub-J., Masulipatam, in Original 
Suit No. 40 of 1918. 

(a) Deed — Construction — Religious endow¬ 
ment—L owls dedicated io deity /or conduct of 
worship by certain Archaka- Deed concluding 
with words that Archaka and his descendants 
shall enjoy lands-Gift is to deity and Archaka 
cannot appropriate surplus income. 

A document was addressed to the god and 
dedicated land to the god ns “ maniam for 
conducting your daily naivadynm and deopira- 
danni of Sri Swamivaru by Archaka ...” 
Tho concluding words of the grant nre “ bo be 
shall cultivate tho samo every year and Use tho 
produoo thereof ; he, his sous and grandsons in 
succession shall enjoy the same for ever and 
r ?^?? ir J he umvadyain aud deeparadanni 
of Sri Swatmvaru aud livo happily.” 

[P. 463, C. 1.] 

Held, that tho archaka is not the donee, but 
is only to carry out the objects of the gift Tho 
surplus income should revert to the deity and 
cannot be appropriated by ihe archaka. 

[P. 469, C. 1.] 

It would bo a dangerous proposition to lay 
down that, if tho trustee* of religious trusts 
have for many years been applying the income 
to their own personal use, tho tru*t-dcod must 
be construed in the light of such conduct. 

/K : . _ [1‘. 469, C. 1.1 

r I b V. Law—Religious endowment— 

Combining office of a-chaka and that oj trustee is 
npt desirable j but where some authority to mpey 
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rite maiuigemenl can be appointed, archaka need 
not be removed on ground of Such combination. 

It is not desirable that the office of nrchnka 
should be combined with that of the trustee, 
for iu such cases there would be no authority 
to supervise the work of tbs archakas. At the 
same time where it is possible to appoint a 
committee or some other authority to supervise 
the management, the archaka netd not be 
rt moved from his office merely on the proutid 
of such combination. [P. 470, C. 1.] 

A. Krishuasu-ami Aiyar —for Appellants 

Gartapatlnj Aiijar —for Respondents. 

Judgment: —The appeal arises out of a 
suit brought under section 92 of the Civil 
Procedure Code with respect to a temple 
and the properties alleged to have been 
dedicated to the temple. Defendants Nos. 1 
to 4 are the hereditary archakas of the 
temple. The District Judge has passed a 
preliminary decree directing the removal of 
the defendants from the trusteeship and 
found that the properties in suit were, with 
the exception of two items, in fact the 
endowments of the p'aint temple, which 
was a public one. As regards the question 
whether the properties formed the endow¬ 
ment of the plaint temple or were personal 
■inams of the defendants’ family, as contend¬ 
ed by defendants, we have sanad* as well as 
Inam Registers and title deeds and fakeeds 
in connection with these properties. Items 
Nos. 5 and 12 are the properties which are 
found by the Subordinate Judge to be 
service inam*, that is to say, grants to the 
defendants’ ancestors for the performance 
of archaka service. As regards the other 
items the Subordinate Judge found that the 
grants were made to the idol, and that 
consequently the temple is entitled to the 
entire income. 

The contention of the defendants with 
regard to those properties, as urged by 
Mr. A. Krishnaswami Aiyar before us in 
the appeal, is that even if the grants were 
to the temple, any surplus that accrues 
after the performance of naivedyam and 
deejiitral'inai, men ioned in the ranad, was 
intended to be appropriated by the defend¬ 
ants. It is not necessary to refer to all 
the s.ina’s, it would be sufficient to take 
one of them as a sample. Exhibit XI, 
dated 2nd June 1764, is styled: “Deed of 
gift of land executed by two persons in 
favour of Akilandakoti Brahmananda Naya- 
ka Sri Swamivaru of Buchpeta.” Ihe 
document goes on to say: “We have dedi¬ 
cated 4 hath>* of land : one kalhi dry, one 
kathi wet, in all 2 kathif, in Yudumudi 
Cupdooru Pargana and 2 k^thit, one dry 
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and one wet, in Karakatoor as Waniam for 
conducting your daily na-.vd-tam and dee■ 
■pirdani by archaka Muthuvei y'ydyal 
Padmanabhacharlu (the defendants’ an- 
cestor).” The concluding words of the 
grant are “ so he shall cultivate the same 
every year and use the produce thereof; 
he, his sons and grandsons in succession 
shall enjoy the same for ever and render 
the daily naively tm and deepa dn,a ! of 
Sri Swamivaru and live happily.” The 
argument of the appellants is that the latter 
words indicate that, so long as the archakas 
performed the daily naivedyam and deep- 
aralanai, they were entitled to use the 
surplus income of the land for their own 
purpose. The Subordinate Judge did not 
accept this contention and we are unable 
to say that the construction which he 
placed on the .anods is wrong. The grant 
is expressly to the god installed in the 
temple, the purpose for which the grant 
is made is the performance of the daily 
na vedyam and dw paralauai, the ancestor 
of the defendants is desciibed as arthaka, 
and it is in that capacity that he is to 
have possession and enjoyment of the land, 
which is given to the god as the donee. 
The archaka is not the donee, but is only 
to carry out the objects of the gift. In 
arriving at this conclusion we are strengthen¬ 
ed by the decision of the Inam commission 
which appears from the Inam Registers, 
title-deeds and takeids issued in connection 
therewith. The Inam Register describes 
the land as dtvaday.-m granted for the 
expenses attending the performance ‘of 
certain rites in the pagoda. The grantee 
is mentioned as Bachupet Sri Venkates- 
waraswami and the recommendation of 
the Commission is that the inam should 
be continued to the Venkateswaraswami 
Pagoda at Bachupet. The title-dsed is 
issued to the manager for the time being of 
the Sri Venkateswaraswami Pagoda, *. e., 
to the ancestor of the defendants. 

The inam is also described as dtv id<>- 
yam inim for the support of the temple. 
It is true, as pointed out by Mr. Krisbna- 
swaini Aiyar and as found by' the Subordi¬ 
nate Judge, that the defendants and their 
ancestors have all along acted on the footing 
that whatever income was left after meeting 
the ordinary expenses of naivedyam and 
deeiaralanui (lighting of temples, etc.t 
could be appropriated, and was in lac; 
appropriated, by them. It is argued i a 
this is a case of an ambiguous document 
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and that we ought to so interpret it, 
taking into account the conduct of the 
parties. It is not necessary for us_ to 
discuss the rule of construction which is 
referred to in Abh 'ram Gosrami SI <h >nt v. 
Shyama Charan Nandi (1), as in the present 
case we are clearly of opinion that the gift 
was to the temple and as far as back as 
1764, in any event, the defendants’ ances¬ 
tor accepted that position and never before 
this proceeding have the defendants put 
forward the present claim that they are 
entitled to all the surplus income, after 
meeting the ordinary expenses of » nvedyam 
and ile*? iradanai. It would be a dangerous 
proposition to lay down that, if the trustees 
of religions trusts have for many years 
been applying the income to their own per¬ 
sonal use, we must construe tlu trust-deed 
in the light of such conduct. There is 
really no room here for any such construc¬ 
tion as is sought to be put upon the * mad 
by the appellants. Mr. Kri hn.swami Aiyar 
referred us to a number of English cases in 
support of the proposition that, where there 
is a gift to a corporation or an individual 
and the donee is to perform certain charities 
out of the properties, the subject of the gift, 
any surplus income left after the perform¬ 
ance of the charities indicated, accrues to 
the benefit of the donee. Even if that 
proposition were accepted in general terms 
as contended4or by the appellants, it is 
difficult to see how it would* in any way, 
help the appellants’ case, as the donee in 
this case was not the ancestor of the 
defendants but the temple or the god. 
The result of that doctrine, which, no 
doubt, is a sound rule of construction, if 
properly applied, would give the surplus 
income to the temple and not to the de¬ 
fendants. This rule of interpretation is 
discussed by Lord Cairns in Allo,„ry. 
Ventral v. Wax Ohaniilere' Co. (2). The 

Ivf• says: " appears to me that 

the difficulty js much more apparent than 

real •••—■••Cases of that kind are not cases 
condition at all, they are cases where the 
beneficial interest in the land is portioned 
put among various objects.” Here the 

th^i 00 t - he donor a PP arent, y was 

that the entire income was to be devoted 
to the use of the god. The donor did not 
contemplate, having regard to the actual 


(l; .(1909)[36 Cal. 1003 *=4 I. 0. 4 l 9 =S 6 \ 1 v 
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income at the time, that any surplus would 
be left. If any surplus is left, as is now 
the case, that must, according to the gene¬ 
ral rule applicable in such circumstances, 
be applied for the benefit of the temple. 

As regards the two items Nos. 5 and 12 
which the Subordinate Judge found were 
the hereditary inavis of defendants’ family 
burdened with the performance of archaka 
sendee, Mr. Ganapathi Ayyar, who objects 
to the finding of the Subordinate Judge 
with respect to them in his memorandum 
of objections, conceded before us that the 
finding in respect of item No. 5 could not 
be successfully attacked. As for item 
No. 12, no doubt the language used is some¬ 
what different from that with respect to 
the items Nos. 6, 2, 4 and 8. The Subordi¬ 
nate Judge has held with reference to item 
No. 12 that it is an at chafe a service inam. 
But his construction was not sought to 
be upheld, and very rightly, by Mr. Krishna - 
swami Aiyar. The deed of gift with 
respect to this land, Exhibit 12, is in 
these terms : “ Deed of gift in favour of 
Mathevi Vydya Padmanabhacharlu (an 
ancestor of the defendants) for the daily 
naivedycm and doeparad mat of Sri 
Swamivaru, Buchupeta.” In Cheknama 
also, Exhibit )2 (c), the land is described 
as being given in favour of “ Akilandakodi 
Brahmanandanayaka Sri Swamivaru of 
Buchupeta, that is, the god installed 
in the temple for daily naive dy am and 
deeparudanai In the Inam Register 
Exhibit 12 \h) the land is described as 
Devadayam. These documents show that 
this is a gift for the performance of the 
worship of the deity and that the ancestors 
of the defendants were holding this land 
for the performance of that worship; 
while with respect to item No. 5 (Cheru- 
kumitbi village) that is granted expressly 
to the defendants’ ancestor for rendering 
archaka service to the god. There is a strik¬ 
ing difference in the language used in 
Exhibit II, a s mad of 1776, with reference 
to item No. 5 (Cherukumadi) and the 
remaining items, Nos. 2,4, 6 and 8. 
As regards item No- 5 the document says 
that the produce of the lands was 
granted for archukas service and that 
the archakas will cultivate the land 
and enjoy the produce, whereas in the 
cases of the other items the words are: 
;He (the archaka) will enjoy the produce 
of the' lands for ever by rendering to 
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Sri Swamivaru daily mivah/a n and deepa- 
vadanai sendee This a'so appears to 
support the construction which we have 
p’aced on the sa>iu h in the earlier portion 
of our judgment. We do not think that 
there is really any substantial distinction 
between the grant of item No. 12 and of 
items Nos. 6, 2, 4 and 8. There is no 
suggestion in Exhibit 12 that the donor 
contmeplated that if any surplus was left 
it should go to the person who had to look 
after the sendee. So far as item No. 12 
is concerned, the memorandum of objec¬ 
tions must be allowed and it must be treated 
on the same footing as items Nos. 6, 2, 4 
and 8. 

The next question which remains to be 
considered relates to the removal of the 
defendants from their office. As already 
stated, they are the hereditary trustees 
and arclxikns of the temple. The Sub- 
Judge has directed their removal mainly on 
two grounds, the first of which is that, in 
his opinion, it is not desirable that the 
office of arcliuka should be combined with 
that of the trustee. No doubt generally 
speaking, this would be so, for in such 
cases, there would be no authority 
to supervise the work of the archuka.--. 
At the same time, there are temples 
in this Presidency where the office 
of trustee iscomb.ned with that of archaki; 
and it is possible to appoint a committee 
or some other authority to supervise the 
management. The other ground given by 
the learned Subordinate Judge for removing 
the defendants is that they have all along 
denied the title cf the temple to a large 
portion at least of the income of the proper¬ 
ties and that they have appropriated the 
income after defraying the necessary expen¬ 
ses of daily worship. On this point it is 
possible, though we do not express any defi¬ 
nite opinion in this connection, that the de¬ 
fendants might have acted in good faith, for 
apparently the defendants’ ancestors also 
have been acting in this way for a very 
long time and it would be more satis¬ 
factory if the Subordinate Judge were 
to enquire into all the charges 
made against the defendants and come 
to a conclusion on this question 
upon the result of such investigation. We, 
therefore, do not decide the question of the 
removal of the defendants and leave it to 
the Subordinate Judge to decide it after 
proper investigation. 
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As regards the accounts of the previous 
management the Subordinate Judge, in the 
circumstances, did not think it necessary to 
call upon the defendants to render an 
account of their past management. But it 
will be open to him to investigate such 
accounts, in as far as it may be necessary 
in coming to a conclusion upon the question 
as to whether the defendants should be 
retained in the office of trustees and, if so, 
under what conditions. In these circum¬ 
stances, we will remit the case to the lower 
Court for further enquiry and for the fram¬ 
ing of a proper scheme. The Subordinate 
Judge will dispose of the costs of this 
appeal and the memorandum of objections. 

C'cl remanded. 
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Abdur Rahim and Oldfield, JJ. 

(Kan ») Venkatareddi and others —Plaint- 
iffs-Appellants 

v. 

Ch -Hurt tfalhyanarayahaiuoorthi and 
other y —Defendants-Respondents. 

Appeal No. 90 of 1920, decided on 1st 
December, 1920, from the decree of . the 
Tempy. Sub-J., Coconada, in Original Suit 
No. 69 of 1918. . .i 

Hindu Law—Debts—Debts incurred by father 
before partition but not charged on family property 
would not bind son's share after partition—The 
fact of Father's incurring debts, does not make 
partition other than b >ua fide. 

After division of the family properties, if tho 
creditors of the father sue upon a debt which 
was incurred by the father before partition but 
which was not a charge upon tho family pro¬ 
perty, the son’s share of the family property as 
allotted to him in tho partition would not he 
liable for those dtbts. 41 Mad. 136. Foil. 

[P. 471 C. l.J 

The mere fact thnt the fath.i had been incur¬ 
ring debts nnd it was for that reason that the 
partition was effected by persons interested in 
the minor’s behalf, would not necessarily make 

the partition other tbau bona fide. 

[P# 471, C» 2.J 

r. Narayanumurthy and 7v. Kaimin': 
for Appellants. 

T. Varadurojulu Naidu—iox Respond¬ 
ents. 

Abdur Rahim, J.:— Here the father 
of the defendants 2 to 4 at the time when 
they were living as members of the joint 
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family was incurring debts, and it was 
thought advisable in the interests of defend¬ 
ants 2 to 4 who were minors at the time, 
that there should be a partition. Accord¬ 
ingly a partition was effected. The two 
promissory notes sued upon were executed 
before the partition. The question for 
decision arises as to whether the properties 
which the defendants 2 to 4 received on 
partition are liable for those debts. In my 
opinion the matter is really concluded by a 
recent decision of this Court in Peihla Ven¬ 
kanna V. Srinivasa Deckthatulu (1) where 
the previous authorities on the subject were 
referred to and discussed. The learned 
Judges held that after division of the 
family properties, the creditors of the father 
suing upon a debt which was incurred by 
the father before partition but which was 
not a charge upon the family property the 
son’s share of the family property as allotted 
to him in the partition would not be 
liable for those debts. Mr. Varadarajulu 
Naidu, the learned Vakil for the respond¬ 
ents, suggested a distinction in regard 
to a case where the son is sought to be 
made liable for the antecedent debts of his 
father not incurred for illegal or immoral 
purposes, after the father’s death. With 
respect to that alone he says that there is 
any real question of pious obligation. But 
during the life-time of the father, the deci¬ 
sions lay down that the father is entitled 
to dispose of the joint family property in¬ 
cluding his son’s share in order to discharge 
the debts incurred by him provided they 
are not incurred for any illegal or immoral 
purposes. This is not really based on the 
pious obligation of the son to discharge the 
father’s debt but that it is the right of the 
father himself to deal with the property 
for such debts. Whether this is a sound 
hypothesis or not, the decision in Fcdci 
Venkanna v. Srinivasa DMshatula (1) 
does draw a distinction between a case 
where the creditor seeks to proceed against 
the son s share before partition and a case 
in which partition had been effected before 
any action was taken by the creditor. The 
learned Vakil for the appellants has refer¬ 
red us to the cases in liamehaudra Va J a - 
yachi v. Kondaijya Chilly (2), Ka m vwar- 
amma v. Venkalasubba Uao (3) and Kuhida 


A')V-m « Mud. 136 = 33 M. L. J. 519= 

225=3(1918) M.W.N. 56. 

■ Q) .(1901) 24 Mad. 666. f 

JjyWM) 80 “ad 1120-27 M.L.J. 112- 
341.C. 474=^14) PC.W.N. 742. 


Pr.ifCid ra-idey v- Haripadu Chatterjce (4). 
But all the Madras and some other deci¬ 
sions as well were considered in the recent 
case decided by the learned Chief Justice 
and Mr. Justice Kumaraswami Sastri. 

Then it was argued that the partition 
was not a bmia fide one because the father 
had been incurring debts and it was for 
that reason that the partition was effected 
by persons interested in the minor’s behalf. 

1 do not think that this fact would neces¬ 
sarily make the partition other than bma- 
fide. What I understand by a partition 
being not bona fide is where it was prima¬ 
rily intended to defeat creditors, that is, that 
the partition was arrived at not so much 
with a view to protect the interests of the 
minor sons against the reckless conduct of 
the father but with some definite object of 
defeating the father’s creditors, or in other 
words the partition was merely a cloak for 
keeping the property out of reach cf the 
creditors, the real object being that the 
father would continue to share in the en¬ 
joyment of the property along with the 
sons without his creditors being able to 
have recourse to it for the purpose of 
realising their debts. The facts of this case 
do not justify any such conclusion. 

Complaint was also made to us as 
regards the lower Court not having exhaust¬ 
ed all the processes of law in order to 
compel the attendance of a witness whom 
the defendants wanted to examine. But 
that witness was wanted only to prove that 
the debts were incurred in the course of a 
business which the father of the defendants 

2 to 4 carried *»n with certain Na’am 
people. But admittedly the business was 
not a family or ancestral business and 
therefore any debt incurred by the father 
in the course of that business would not be 
treated as a debt incurred for a proper 
family purpose and as such binding on 
the properties which belonged to the 
family. The appeal fails and must be 
dismissed with costs. 

Oldfield, J.: —I agree with my learned 
brother’s judgment but on the first point 
dealt with by him, I do not wish to say 
more than that P vda Venkanna v. Sreeni- 
rfl.a Defkihatulu (1), in my opinion entails 
his conclusion and that I have been shown 
no reason for not following that decision. 


Appeal dismissed. 


(4) (1912) 40 Oul. 407 = 17 C.W.N. 102-17 
1.0. 267 = 16 C.L.J. 311. 
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Wallis, C. J. and Kris.inan, J. 

Thanncru O Plaintiff-Appel¬ 

lant 

v. 

Bommd UvCira Subb imm i and others — 
Defenda nts-Respondents. 

Appeal No. 102 of 1520, decided on 6th 
April, 1921, from the decree of the Sub-J., 
Bezwada, in Original Suit No. 50 of 1918. 

Evidence Act , Ss. 68 and 60—Mortgage deed — 
One attesting witness alone alive — He must prove 
both execution of the document and attestation , 
thereof. 

Where ouly one attesting witness to a mort¬ 
gage is alive it is not enough to cill him to 
speak to the execution of the document. It is 
also necessnrj' to prove that the mortgage had 
been attested by a second witness, as required 
by S. 59 of the Transfer of Property Act. 
(39 All. 109, 39 All. 241, and 39 M. L. J. 4G3 
Diss. from.) All that Ss. 69 and G9 do is to im¬ 
pose a particular mode of proof and to require 
that certain documents shall be proved in a 
particular way and in no other way, that is to 
say, if one attesting witness is alive execution 
and attestation cannot be proved by other wit¬ 
nesses without calling the attesting witness, and 
if no attesting witness is available theu simi¬ 
larly S G9 says that execution and attestation 
caunot be proved by other i videnco unless the 
handwriting of at least one attesting witness is 
proved. LP* 472, C. 2.] 

P. Som'isundiCdn), P. il [arkend^iolu and 
K. Scvtganard;/ana nut hi —for Appellant. 

T. Vt'nkaf'namai Aiyer and T. Y Rami - 
na f lia Aiyar —for Respondent?. 

Wallis, C.J. :—This is an appeal from 
the judgment of the Subordinate Judge of 
Bezwada dismissing a suit by a mortgagee 
on two mortgages on two grounds, namely, 
that the mortgages were not duly proved 
for want of attestation and that there was 
no consideration. 

[His Lordship discussed evidence and 
held that there was consideration and that 
the documents were duly proved.] ' 

It was contended for the appellant that 
under section 68 of the Indian Evidence 
Act it was enough to call one attesting 
witness to speak to the execution of the 
documents only by the executants and that 
there was no necessity to prove even in a 
mortgage that the mortgage had been 
attested by a second witness, as required 
by section 59 of the Transfer of Property- 
Act, and the decisions in Ram Dei v. 


Munna Lo.l (1) and Shib Dai/al y. Shto 
Gh'ilain (2) and Minor Venkata Redtli y, 
Murhu Pambuh Nalck (3) appear to 
support that contention. It is unnecessary 
to decide that point now. But I desire to 
say with great respect that as at present 
advised I am unable to take that view. 
All that sections 68 and 69 do is to 
impose a particular mode of proof and to 
require that certain documents shall be 
proved in a particular way and in no 
other way, that is to say, if one attesting 
witness is alive you cannot prove execu¬ 
tion and attestation by other witnesses, 
although you have them, without calling 
the attesting witness, and if no attesting 
witness is available then similarly 
section 69 s\ys- that you cannot prove 
execution and attestation by other evi¬ 
dence unless you prove the handwriting of 
at least one attesting witness. The other 
view would have the effect of dispensing 
with the proof ol a necessary ingredient 
to the validity of a document. 

We have been referred to the common 
forms regarding proof of wills and in every 
case of proof, evidence is given not only 
of the execution but also of due attestation 
(See Forms in Tristram and Coote’s Pro¬ 
bate Practice, 15th Edition, p. 792). I am 
not inclined to think that these sections in 
any way dispense with the proof of what 
the law requires. All tha they do is to 
apply the principle that you must prove a 
document by the best evidence, that is to 
say, when there are attesting witnesses, 
you must prove execution by calling to 
least one of them, and if they are not 
available, you must prove that the hand¬ 
writing is that of one of the attesting wit¬ 
nesses. 

In the result, the appeal must be allow¬ 
ed and the . suit decreed with costs 
throughout. Time for redemption three 
months. 

With regard to the 2nd and 3rd defend¬ 
ants who claim by title arising before the 
date of the suit mortgages and have been 
exonerated from the suit in the Lower 
Court, they will not be affected by the 
decree but they will have no costs. 

Krishnan, J.I agree. 

App<al ullou-ed. 

(T) (To 16) 39 All. 109 = 39 I.C. 175=14 A.L.J. 

(2) (1916) 39 All 241=38 l.C. 694 = 16 A.L.J- 

164. _ _ _ . 

(3) (1920) 39 M.L.J. 463 = 60 I.C. 654. 
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Wallis, C. J. and Oldfield, J. 

Sree Ma.ha.nt iiam/idina Das Oosayiji 
Go.ru —Plaintiff-Appellant 

v. 

Boishamo Mundalo and others —Defend¬ 
ants 1-10—Respondents. 

Appeal No. 169 of 1920, decided on 21st 
February, 1921, from the decree of the Dist. 
J., Gan jam, in Original Suit No. 1 of 1919. 

Civil P. C'., S. 11—Revenue Court's decision 
that certain lands are "estate" within the mean¬ 
ing of the Madras Estates Land Act is not binding 
on Civil Court. 

The Revenue Court is not a c inpetent 
authority to decide finally whether any parti¬ 
cular lands constitute nn estate or not. If 
they constitute au estate, then the Revenue 
Court has jurisdiction and exclusive jurisdic¬ 
tion in the matter of commuting rents. For the 
purpose of deciding whether it should < xercise 
that jurisdiction, the Revenue Court like any 
other Court of limited jurisdiction, has to 
determine whether the facts are such as to give 
it jurisdiction. That decision however will 
not be binding on n Civil Court. [P. 47H, C. 2.} 

B. OanOpathy Aiyar for S. Srinivasa 
Aiyangar —for Appellant. 

C. Sambasiva Rao —for Respondents. 

Judgment:—This is an appeal from 
the decree of the District Judge of 
Gan jam, dismissing a suit brought by 
the plaintiff against ten defendants, 
who were tenants of his and who 
have been sued under O. 1, R. 8, as repre¬ 
senting themselves and also the other 
tenants of the estate, who are said to be 266 
in number, for a declaration that the suit 
lands did not constitute an estate, within 
the meaning of the Estates Land Act and 
for consequential reliefs. The plaint alleges 
that defendants 1 to 7 have filed suits in 
the Revenue Court under the Madras 
Estates Land Act, on the footing that 
these lands constitute an estate, for com¬ 
mutation of rent. The District Judge has 

dismissed this suit, on the ground that the 
evidence has been recorded in the Revenue 
suits by .defendants 1 to 7 and that this 
suit was instituted after these commutation 
suits were far advanced, and lias expressed 
the opinion that the decision of the 

RevenueCourt will operate as res judicata 
in a Civil Court. 

Now this latter assumption is entirely 
wrong and has apparently affected the 
exercise of the learned Judge’s discretion in 

refusing to grant the relief asked for. It 
1921 M—60 


has been well pointed out by Seshagiri 
Aiyar and Napier, JJ., in Second Appeals 
Nos. 1002 and 1213 of 1916 that the 
Revenue Court .is not the competent author¬ 
ity to decide finally whether any particular 
lands constitute an estate or not. If they 
constitute an estate, then the Revenue 
Court has jurisdiction and exclusive juris¬ 
diction in the matter of commuting rents. 
For the purpose of deciding whether it 
should exercise that jurisdiction, the Reve¬ 
nue Court like any oilier Court of limited 
jurisdiction, has to determine whether the 
facts are such as to give it jurisdiction, 
just as a Small Cause Court has to deter¬ 
mine the question of title to land in a 
summary action for rent, or for damages 
for trespass. That decision however will 
not be binding, as held in the case just 
referred to, on a Civil Court. Supposing 
that the Revenue Court in this case decides 
that the lands are an estate, the present 
plaintiff the landlord, will be none-the-less 
entitled to sue for the old uncommuted 
rents in the Civil Court and the Civil Court 
will not be hound by the adjudication, if 
there is one, in the Revenue Court, and 
will be bound to reinvestigate the whole 
matter for itself. Therefore, the finding of 
the Revenue Court will not only be not 
res judicata, but it will not have any 
practical effect between the parties, until 
the matter is decided in a Civil Court. 

Again, in the present case, it is only 
seven of the tenants, who have sued 
for commutation; whereas the present 
suit which is instituted against ten defend¬ 
ants on behalf of all others will conclude 
the matter as regards the whole body of 
tenants. In the circumstances, we think 
that the Court exercised its discretion on 
a wrong view of law when it refused to 
grant the declaration prayed for, and that 
the circumstances are such as to make it 
expedient that the question, whether these 
lands constitute an estate or not, should be 
decided once for all, so as to avoid useless 
litigation in the Revenue and Civil Courts. 

We accordingly reverse the decision of 
the District Judge and remand the suit for 
disposal according to law. Costs will abide 
the result. 

Case remanded. 
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Sadasiya Iyer and Spencer, JJ. 

Boon'a « .7- Subba'iyar find another — 
Defendants-Appellants. 

v. 

Firm of K. .V. Subbarai/alu Aiynr and 
Sou, Maduni — Plaintiffs-Respondents. 

Appeal No. 324 of 1920, decided on 26th 
April, 1921, from the decree of the Sub-J., 
Madura, in Original Suit No. 66 of 1919. 

Eviletice Act, S. 92, Proviso 2—Absolute 
promise to ]>ay on demand—Contemporaneous 
agreement to excuse promisor from liability if 
certain event happened—Oral evidence to prove 
such agreement is not admissible. 

Where there is an absolute promise to pay a 
certain gum on demand, oral evidence is not 
admissible to prove a contemporaneous agree¬ 
ment that on the happening of a certain event 
the promisor should be excused from his liabi¬ 
lity. 39 Bom. 399 (P.C.), Dist. [R. 475, C.2.] 

C. V. Ami n 1 ah r if ha a Af'iar —for Appel¬ 
lants. 

V. I”. Sriniva ! a Aiyangar and T. 
K' ishnasira mi Aiyangar —for Respondents. 

Spencer, J.:— The appellants, who be¬ 
long to a trading family, contracted to pur¬ 
chase from the respondents a similar firm, 50 
bales of yarn manufactured by the Madura 
Mills and actually took delivery of 6 bales. 
Owing to a fall in prices in the market 
the appellants were unwilling to receive 
the remaining 44 bales on the terms agreed 
upon. The contract was thereupon cancel- 
led on the condition that appellants paid 
Rs. 5,000 to the respondents to make good 
their losses upon their contract with the 
Mills. These Rs. 5,000 were included in 
a larger sum of Rs. 10,800 which repre¬ 
sented the aggregate amount found to be 
owing by the appellants to the respondents 
on a settlement of accounts made on Feb¬ 
ruary 2nd, 1919, and an unconditional 
promise to pay Rs. 10,800 to respondents’ 
order on demand was written in the appel¬ 
lants’ ledger. 

At the trial in the Sub-Court the appel¬ 
lants sought to prove by oral evidence that 
there was a contemporaneous agreement, 
that in the event of the Mills consenting to 
cancel their contract with the respond¬ 
ents, the appellants should be excused 
from their liability to pay Rs. 5,000 to the 
respondents. 

The Subordinate Judge refused lo admit 
such evidence, holding that to do so would 


be tantamount to admitting parol evidence 
of an agreement in defeasance of the 
written contract contained in Exhibit A 
which was an unconditional contract to 
pay Rs. 5,000 on demand. 

He held that the evidence sought to be 
submitted was made inadmissible by 
section 92 of the Indian Evidence Act. He 
further held that the letter (Exhibit II) 
written on the same date as the promise to 
pay in Exhibit A did not amount to a 
written agreement varying the terms of the 
first agreement. 

Mr. Ananthakrishna Aiyar argued that the 
evidence that was excluded was evidence 
of a separate oral agreement as to a matter 
on which Exhibit A was silent and which 
was not inconsistent with its tenns. He 
drew our attention to the case of Motabhay 
ilulla Essobhoy v. Mulji Haridas (1) as 
being an instance of the application of pro¬ 
viso (2) of section 92. Their Lordships of 
the Privy Council in that case went into the 
evidence observing that it would not be 
satisfactory to decide against the defendant 
on a view which might have been obviated 
by a mere amendment of the pleadings. 
So in this case I have considered whether 
if the respondent’s suit had not been based 
on the accounts but had been brought to 
recover damages on account of the appel¬ 
lant’s breach of contract in respect of the 
44 bales which they refused to receive, it 
would have been open to them to plead in 
mitigation of the damages due upon their 
breach of contract that the respondents 
had not suffered to the extent claimed by 
them owing to the Madura Mills having 
excused them from their liability to receive 
the remaining bales from the Mills. After 
full consideration I have come to the con¬ 
clusion that the result would be the same. 
When the promise in Exhibit A to pay 
Rs. 10,800 to respondents’ order on demand 
was signed, there was an unconditional 
agreement to pay Rs. 5,000 as liquidated 
damages for the cancellation of the order 
for the remaining 44 bales. No doubt 
Exhibit A is not a very formal document 
and there are no calculations to show how 
the figure Rs. 5,000 was arrived at. But 
on the strength of the promise to pay on 
demand, the respondents might have called 
on the appellants to pay the sum o 

(1) (1916) 39 Bom. 399-29 I. C. 223=42 I. A 
403 (P.C.). 
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Hs. 10,800 the next minute after they had 
signed Exhibit A, and it would then have 
been inconsistent with the unconditional 
nature of that promise to set up a contem¬ 
poraneous undertaking that the respond¬ 
ents would repay the sum of Rs. 5,000 paid 
as compensation in the event of the Mills 
allowing them to countermand their order, 
as to do so would be to destroy the finality 
of the settlement then made which was 
irrespective of the respondents’ liability to 
the Mills. In the respondents' letter Exhi¬ 
bit I there is no acceptance of the proposal 
in Exhibit II that the compensation should 
be returned if the Mills were prepared to 
cancel the order for bales of quality 
Nos. 50 and 44. In Mottabhoy Malta 
Eetabhoy v. Mulji Haridu < (I) the separate 
oral agreement that the money paid on 
December 23rd, 1907, should be treated as a 
prepayment in lieu of (he advance due on 
January 30th, 1908, and that in satisfaction 
of the promissory note of December 23rd 
the payee should give the holder an ac¬ 
knowledgment of the receipt of the instal¬ 
ment due on the latter date was held to be 
an agreement which could be proved under 
proviso (2) to section 92. There the oral 
agreement was quite distinct from the 
agreement under the promissory note and 
not inconsistent with it. The facts of the 
case before us are more analogous to those 
in H itching s and Coulthurst Company v. 
Northern Leather Company of America and 
Douckloss (2) where Bailhache, J.,held that 
an oral agreement that the defendant would 
not pay if the goods supplied to his com¬ 
pany should be unequal io sample was an 
agreement in defeasance of the contract to 
pay contained in the promissory note, and 
evidence to prove it was inadmissible. 


Although the alleged agreement in the 
present case not to enforce the absolutel 
promise to pay on demand i : not put for-| 
ward as a condition precedent to the! 
attaching of the obligation to pay, it is anl 
agreement which would have the effect of, 
converting an absolute unconditional pro¬ 
mise into a conditional defeasible one. I 

The other cases cited in the arguments are 
not of much assistance. Goseti Sabba Iiao v. 
Variaotula Narasimhan (4). is an authority 
on the application of proviso (4). Jnanendra 
Mahan Choirdhury v. Gopul l)ns Chow- 
dhnry (5> is an authority on section 91. 
K'mala ahai v. Babu Nundm Mian (6) 
deals with an agreement dehots section 92 
altogether, as it provided for the discharge 
of a debt secured by a mortgage deed by 
means of putting the mortgagee in posses¬ 
sion and letting him enjoy the profits of 
the mortgaged property. Jagafnard Misser 
v. Nergan ,Singh (7) simply laid down that 
evidence for part performance of a contract 
negatived a plea that there was an oral 
agreement constituting a condition prece¬ 
dent to the contract becoming enforceable. 

I think that the appellant's contentions 
are not acceptable and that the appeal 
should be dismissed with costs. 

Sadasiva Iyer, J. :—I entirely agree 
both with the conclusion of iny learned 
brother and with his reasons for arriving 
at that conclusion. 

Appeal dismissed. 

(4) (1904) 27 Mnd. 308. 

(5) (1904) 31 Cal. 1026 = 8 CAV.N. 923. 

(6) (1909) 11 C.L.J. 89 = 2 l.C. 13 

(7) (1881) 6 Cal. 483 = 7 C.L.R, 347. 
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In Ramjibun Sarowgy v. Oghore Nath 
Chatterjee (3) there was an attempt to set 
up an oral agreement restricting the abso- 
lute engagement in a promissory note to 
pay on demand and to bring it under pro¬ 
viso (3) which relates to agreements consti¬ 
tuting a condition precedent to theattach- 
»ng of an obligation under the contract, 
and it was ruled out as being an agree¬ 
ment to postpone the .legal obligation to 

perform a promise which was absolute in 
its terms. 


(2) (1914) 3 K. B. 907 = 83 L. I K.B 
80 T. L. B. 688=20 Com. Cas. 23. 

(3) (1898) 26 Oal. 401 =2 O.W.N. 188. 


Abdur Rahim and Oldfield, JJ. 

Kadakkarai Na lan and others — Defend* 
ants-Appellants 

v. 

Nadakkannu Nudan and another — Plaint- 
iffs-Respondents. 

Second Appeal No. 1057 of 1919, deci¬ 
ded on 7th December, 1920, from the decree 
of the District Judge, Tinnevelly, in Ap¬ 
peal Suit No. 572 of 1917. 

Hindu Laic — Widow —Bonn fide compromise 
of litigation binds reversioner. 

A bona fide oomprotniao of n litigation by n 
Hindu widow in the exercise of her disoretioes 
and in the belief that it would be in the best 
interests of the estate is binding on the r ever¬ 
sion. The validity of auoh a oompromiso does 
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not depend on proof of necessity as in the case 
of au alienation by the widow and the rever¬ 
sioner can avoid the compromise on proving 
that it was not arrived at with due care and 
caution and was such as really showed negli¬ 
gence on the part of the widow. 10 Ii.W. 591, 
Diss. from ; 31 M.L J. 87; 33 All. 35fi (P.C.) 

[P.476. C 1.] 

K. J i. Uangancumy Iyengar —for Appel¬ 
lants. 

S. J\amw>:caiity Iyer — for Respondents. 

Abdur Rahim, J.; —As regards the pro¬ 
perties alienated to defendants 35 and 36 
and covered by Exhibit XI and the oral sale 
to defendants 58 and 59, the learned Dis¬ 
trict Judge has found that no necessity was 
proved and we cannot revise that landing 
in second appeal. 

As regards the property covered by Exhi¬ 
bit I which was alienated to defendants? 
to 9, as the appeal raises the question of 
necessity, we do not find ourselves in a 
position to interfere with the finding of the 
District Judge. But it appears that the 
mother of the present plaintiffs, the 
daughter of the last male owner, instituted 
a suit after her mother’s death against 
defendants 7 to 9 questioning the alienation 
and subsequently withdrew from the suit 
allowing it to be dismissed. She put in a 
petition, Exhibit II« stating that she was 
satisfied that sale ‘‘was made only justly” 
and that the suit may be dismissed. The 
decree passed on that petition was in the 
nature of a decree by consent and the 
question is what is its effect on the rights 
of the parties ? According to a decision to 
which I was a party in Kumarasami 
Odayar v. Subramunya Jyer(\) it was held 
that a bona fide compromise of a litigation 
by a Hindu widow in the exercise of her 
discretion and in the belief that it would 
be in the best interests of the estate is 
binding on the reversion, that the validity 
of such a compromise does not depend on 
proof of necessity as in the case of an 
alienation by the widow and that the 
reversioner can avo : d the compromise on 
proving that it was not arrived at with 
due care and caution and was such as 
really showed negligence on the part of 
the widow. In laying down that pro¬ 
position I relied on Khunni Lai v. Govinda 
Krishna Narain (2). 

(1) (1917) 31 M L J. 87 = 33 I.C. 687. 

(2) (1911) 33 All. 350*10 I.C. 477=38 I.A. 
87 (P. C.) 


The same view of the law is taken by 
the Calcutta High Court in Mohendra No.lh 
Biswas v. Shamsummsa Khatun (3). There, 
the learned Judges, one of whom was 
Mr. Justice Mookerjee, say, 

"It is there coDleniled. that the withdrawal 
of the appeal was in the nature of a compromise 
and destroyed the conclusive character of the 
original decree, which thereupon ceased to 
be operative as a contested decree. This view 
cannot possibly lie sustained, for as was point¬ 
ed out by ibe Judicial Committee in Khunni 
Lai v. Clorind Krishna Narain (2) and Mt. Tliran 
Bihi v. Mt.Sohan Bibi (4) a compromise amount¬ 
ing to a bona fide settlement of disputes will 
biud the reversioner quite as much as a decree 
on coutest ; in other words, that the principle 
laid down i n Katama Natchiar v. Raja of Siva- 
ganga (5) is not limited to decrees in suits 
contested to the end. This rule is subject to 
tlie qualification that the compromise was 
made bona fide for the benefit of the estate and 
not for the persoual advantage of the limited 
owner.” 


Then the learned Judges cite a number 

of other decisions and observe : 

“The view cannot be defended on the princi¬ 
ple that a qualified owner like a Hindu widow, 
daughter or mother is bouud, at her peril, to 
puisne a litigation in respect of the estate in 
her bands unremittingly to the ultimate Court 
of appeal and that she cannot bona fide effect a 
settlement of the matter in controversy, even 
though such compromise be in the best interest 
of the estate. We hold accordingly that the 
decree of the Subordinate Judge iu the suit of 
1891, which has not been successfully impea¬ 
ched on the ground of fraud, coercion, collu¬ 
sion or auy like reason, operates as res judicata 
between the parties to the preseut suit.” 


Our attention has been drawn to a 
recent decision of this Court by Mr. Justice 
Seshagiri Aiyar and Mr. Justice Burn, 
in Sreeniva?a Ati/er v. ThiruVangada 
Maistry (6), in which the principle of law 
laid down in the above cases has been dis¬ 
sented from, and a contrary proposition has 

been laid down to this effect: 

•' A compromise entered into by a limited 
owner, such asa Hindu widow, does not 6tand 
on the same footing as a decree obtained ou 
contest; unless it is shown that a compromise 
has elements of a valid alienation by a limited 
owner, it is not enforceable against the rever¬ 
sioners.” 

With all respect I adhere to the view 
which I have previously expressed and I 
cannot say that I am convinced by any- 


(3) (1915) 21CL.J. 157=27 I.C. 954 = 19 C. 

W N. 1280. T ^ , r vv 

(4) (1914) 27 M LJ. 149 = 24 I.C. 309 = 1 L.W. 

64 ^5) 1 2 (1864) 9 M.I.A.-639 = 2 W.R. 31=1 Sulher. 

520 = 2 Sar. 25 (P.C.). _ ~ — a* nr T 

(6) (1919) 10 L.W. 594 = 56 I. C. 688 = 26 

T. 350. 
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thing in the judgment of the learned Judges. 
That view is supported by current of 
authorities and cannot be said to be in any 
way wrong in principle. Here the learned 
District Judge has not found whether the 
decree by consent was arrived at in a 
bona fide manner within the meaning of the 
law. The District Munsif found that it 
was bona fide but as the question depends 
upon a proper appreciation of the evidence 
in the case it is necessary that the District 
Judge should submit a finding on this point 
on the evidence on record except that the 
decree referred to may be admitted in evi¬ 
dence- The finding will be submitted 
within one month from the date of the 
receipt of records and ten days are allowed 
for filing objections. 


Oldfield, J:—I agree. 

[The following finding was submitted by 
the District Judge]. 

There could be no doubt that but for 
the fact that the amount borrowed under 
Exhibit I had been spent for necessary 
purposes and that plaintiffs’ mother had 
reasonable doubts as to the success of the 
said litigation, she would not have willingly 
withdrawn the previous suit. I would accor¬ 
dingly answer the issue in the affirmative. 


JudgmentThe District' Judge finds 
that there were circumstances to show that 
the plaintiff’s mother had reasonable doubts 
as to the success of the litigation and there- 
° re compromised the suit. He points out 
that the alienation was made for necessity, 

ni ■ , sal e-deed was attested by the 
Plaintiffs paternal grandfather and that 

T S prosecu(ed by the plaintiffs’ 

InHv I"' WaS w ‘ thdraw « by him appar- 

succLs Th USe the r e W3S no chance of 
justified I p er n a actS in evidence which 
that th<» 1 DlSlnCt Jud « e ' s conclusion 

aith Th P h,d r ° miSe Was made in 6° od 
will hn i J d ? men ! of the District Judge 
" and the appeal allowed 

and the suit dismissed with costs through¬ 
out as against defendants 7 to 10 8 


Appeal allowed . 
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Spence i< and Ramesam, JJ. 


Arumuga m Pill a !—J udgme nt- de b tc r- 

Appellant 

v. 

N. P. 11. M . 1'. 11 if. Abugappu Chittiar 
—Decree-holder- Respondent. 

Appeal No. 287 of 1920, decided on 
10th February, 1921, from the Order of the 
Sub-J., Tuticorin. in E. P. No. 23 cf 1920, 
dated 2Ctli September, 1920. 

Civil P. C •> O. 31, Jl. 14—Mortgage right in' 
effective—Sale in c.xecu (ion of simple money decree 
is not barred. 

Where the mortgage right is extinguished by 
limitation or by compromise or is in some way 
ineffective through some legal defect,O 34, R. 14, 
will not bar a tale in execution of a simple 
money decree. ;[1\ 47S, C. 1 | 

K. Jagannadha Aii/ar and £>’. Subra- 
mania Aii/ar ■—for Appellant. 

T. 11. Venkatarama Sa>tri and K. S. 
Sankara Aiyar— for Respondent. 


Spencer, J.:—I agree with the learned 
Subordinate Judge that the provisions of 
O. 34, R. 14 of the Civil Procedure Code 
do not apply to the facts of this case as 
the money decree obtained by the respond¬ 
ent was not strictly in satisfaction of a 
claim arising under the mortgage. It 
appears that the bond was not valid as a 
mortgage on account of the minor’s guard¬ 
ian having failed to obtain the leave of 
the Court under section 29 of the Guardians 
and Wards Act to charge the minor’s im¬ 
moveable property. 

The decree declared that the debt might 
be recovered from the property that was 
made subject to the mortgage and from 
the 1st defendants’ other properties. 

Assuming that these words were intend¬ 
ed to create a charge the case of Soubagia 
Animal v. Manioka Mudaliar (l) cited in 
the lower Court’s order is an authority 
for holding that O. 34, R. 14 of the Civil 
Procedure Code will not operate as a bar 
to the sale of such property. Hem Ban v. 
Bihari (7tV(2) is a similar case of a 
charge created by a decree though the 
decree was a compromise decree. Cabinda 
Chandra Pal v. Kailas Ch andra Pal (3) was 

.o ( r } J 19l7) 38 M - L - J- 601 = 0 L. W. 701- 
M T C. 976 = (1917) M. W. N. 782. 

W.Vl89 5) 38 All,68 " a AL * J * 479 "(190B)A. 

(3) (1917) 45 Cal. 530-41 I. 0. 73. 
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a case of a charge created by the act of 
the parties in the shape of a security bond, 
the property being also subject to another 
mortgage. It is therefore distinguishable. It 
does not transpire from the report of that 
case why a money decree only was passed 
on the security bond. Madho Prasad 
Singh v. Ba>j Na'h (4) a case of an oral 
disclaimer of mortgage right has been distin¬ 
guished in Cliadi Lai V. Scadaf-un-nisra 
Bibi (5). S a raj Naram Singh v JagbaH Shu • 
kul (6) is to the same effect. 1 am unable to 
understand how Narsingh l)as v. Munna (7) 
can be sustained as good law on the facts 
that appear from the judgment which do 
not seem to be on all fours with those in 
Madho Prasad Singh v. Baij Na'h (4) 

I am of opinion that where the mortgage 
right is extinguished by limitation or by 
compromise or is in some way ineffective 
through some legal defect, O. 34, R. 14 of 
the Civil Procedure Code will not bar a 
sale in execution of a simple money decree. 

The appeal against order fails and is 
dismissed with costs. 


Ramesam, J.:—I agree. The only point 
argued by the appellant is that the property 
cannot be sold in the present execution 
proceedings without bringing a fresh suit 
for sale and reliance is placed on O. 34, 
R. 14 of the Civil Procedure Code. 

In the first place we construe the decree 
as giving no charge and this is conceded by 
the respondent. That being so, there is no 
need to apply the decision in Sotcbagia 
Awmal v .Manicka MudaHar (11 and the case 
in Qubinda Chandra Pal v. Kailas Chandra 
Pal (3) is not applicable as the facts of that 
case show that, in the suit on the security 
bond, there was a decree declaring a lien 
though why such a decree was passed is 
not clear from the report. 

The appellant’s contention is next based 
on the cases in Narsing Das v. Munna (7) 
and in Madho Prasad Singh v. B iij iV-j//i(4). 
The former case was cited in argu¬ 
ment in the case of Cliadi Lai v. Scadal 
un-nissa Bibi (5) and not expressly referred 
to in the judgment. In my opinion the 
cases of Cliadi Lai v. Sead at-un-nissa 
Bibi (5) and Suruj Narain Singh v. 
Jagbtli Shukul (6) which follows it, lay 

(4) (1905) ‘2 A L.J. 356 =(1905) A. W. N. 152. 

(5) (1916) 39 All. 36 = 36 1. C. 907 = 14 A. L. 

^ (6) (1920) 42 All. 566 = 67 1. C. 14 = 18 A. L. 
J. G77 

(7) ’(1909) 6 A.L. J. 73i = 3 1. C. 637. 


down the correct principle, viz., that, unless 
there is a subsisting mortgage on which a 
suit for sale can be brought there is no 
scope for the operation of O. 34, I\. 14 of 
the Civil Procedure Code. The case in 
Madho Prasad Singh v. B iij Nath (4) was 
no doubt followed in Kishen Lalv. Umruo 
Si»gh (8), but in view of the actual decision 
in the latter case, viz., that the sale when 
in fact held, in contravention of 
Section 99 of the Transfer of Pro¬ 
perty Act (O. 34, R. 14) is not void 
the approval of the former case is not 
of much force. The former case, t. e., 
Ma lhn Pra ad Singh v. Baij Nath (4) has 
been also distinguished in Chadi Lai v. 
Seadat- un-nissa Bibi (5). I doubt whether, 
after the disclaimer of the mortgage by the 
mortgagee in the former case it was really 
open to him to file a suit for sale on it. I 
rather think he would have been precluded 
from doing so. Anyhow it was only because 
it was conceded before the learned Judges 
(Banerjee and Richards, Jj.) that the 
mortgage was still subsisting that the case 
was decided in the way it was (see Chadi 
Lai v. Seadat-un-nissa Bibi (5). As to Idem 
Ban v. Bthari Gir (2), I observe that it was 
distinguished in Ganesh Singh v. Bibi 
Singh (9) and though I am not able to 
follow the ground of the distinction for I see 
that the decree in the former case was a 
compromise; decree still it may be that it can 
be distinguished on another ground. There 
seems to have been a charge given in the 
decree and possibly the decree was merely 
declaratory in its nature. If so, the case 
might have been correctly decided. If it 
were not so, I am inclined to dissent from 
it, having regard to the principle now laid 
down by the same Court in the latter cases 
with which I agree. The result is the 
appeal fails and is dismissed with costs. In 
view of the statement by the decree-holder 
in column 10 of his petition, “ There is 
also the mortgage right ”, I think it must 
be made clear in the proclamation, before 
the remaining properties are brought to sale 
that there is no such right subsisting m 
the decree-holder. 


A/g cal dismissed • 


(8) (1908) 30 All. 146 =f5 A. L. J. 121 = (190S) 

A (9)’ (1910) 32 All. 377 = 5 I.C. 419 = 7 A- J* 
321. 
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A. I. R. 1921 Madras 479. 

A.YUNG, Coutts-Trotter and 
Kumaraswami Sastri. JJ. 


Samina/ha Pillai —Plai Mill- Appellant 

V. 

Sumlaresa Pillai —Defendant-Respond¬ 
ent. 

Letters Patent Appeal No. 11 of 1920, 
decided on 7th December 1920, from ilie 
decision of the Madras High Court in 
Second Appeal No. 669 of 1919. 


(a) Civil P.C., S. 92, Cl. (d)—Suit by general 
trustee against subordinate trustee for recovery 
of balance of amount due by defendant and not 
laid to temple—Suit is bad for uant of sanction 
—Religious Endowments Act , S$. 18 and 14. 


A suit was brought by the general trustee of 
a temple against a subordinate trustee or Kat- 
talaidar for the recovery of tbe balance of the 
amount due by defendant under the terms of 
his trust and not paid by him to the temple. 

Jleld, that the araouut not being an ascertain¬ 
ed one and having to be determined by enquiry 
in the suit, the onte was within the mischief of 
S. 92 (d), Civil P.C., and the suit was bad for 
want of the sanction required by that section. 
If it be sought to recover it by way of damages, 
then the suit falls under S. 14 of tbe Religious 
Endowments Act, and is bad for want of the 
sanction required by S. 18 of the 6ame. 

[P. 479, C. 2.] 

(b) Civil P.C. t S. 92—Suit by trustee—S. 92 
applies. 

A. suit by the trustee of a temple is not ex¬ 
empt from the restrictive provisions of S. 92. 

[P. 479, C. 2.] 


C. V. Anan*hakrifhna Aiyar and K . V 
Eamakrxshna Aiya r —for Appellant. 

T. Bangachariar and 8 . T. Srinivasa 
gopada Chariar —for Respondent^ 

Judgment. —In this case whateve: 
view we might be inclined to take of the 
matter if it came before us as res integn 
we are bound by the decision of Srinivaw 

Civil Re ™i°° Petitioi 
No. 347 of 1915 which was not appealer 

against. He held that Exhibit A did no 
evidence an enforceable contract, and tha 
the suit must be treated as one " by thi 
general trustee of a temple to enforce thi 

Kattii? “ Subordina,e ,rust “ « 


The only question then is wheth 
viewed m this light, the suit is maintair 

S e : *E d we are forced to the conclusi 
that it is not. The relief claimed is I 
ecovery of the balance of amount due 
defendant under the terms of his trust, a 


not paid by him to the Gurukkal of the 
temple. The breach of trust is denied. If 
the relief is claimed as the amount of mis¬ 
appropriation, the amount is not ascer¬ 
tained and would have to be determined 
by enquiry in the suit; and this brings the 
case within the mischief of section 92 of! 
the Civil Procedure Code, clause (d), and 
the suit is bad lor want of the sanction] 
required by that section. If it be sought, 
to recover it by way of damages, then the 
suit falls under section 14 of the Religious 
Endowments Act, and is bad for want of 
the sanction required by section 18 of the 
same. The only other ground on which 
it could be maintained is that furnished 
by section 69 or 70 of the Contract Act; 
and this appears to have been given up in 
the District Munsif’s Court, vide paragraph 
6 of his judgment. 

It was argued that the suit, being one 
by a temple trustee, was exempt from the 
restrictions imposed by section 92 of the 
Code of Civil Procedure and section 18 of 
the Religious Endowments Act; and 
reliance was placed on Nellaigappa Pillai 
v. Thangama Nachiar (1). This judgment 
was pronounced under the old Code of 
Civil Procedure in which no such provi¬ 
sion as clause (2) of section 92 of the 
present Code is found: and it has been 
held in a recent case of this Court Subra- 
manta Pillai v. Krishnastcam;/ Somalia- 
jiar (2) that the terms of section 92 of the 
Code of Civil Procedure apply to a suit by 
trustees; there is no reason why such a 
suit should be held to be exempted from 
its restrictive provisions. The same rea¬ 
soning would apply to the provisions ol 
the Religious Endowments Act. 

We dismiss the Letters Patent Appeal 
with costs. 


Appeal dismissed. 


(1) (1898) 21 Mad. 406 = 8 M L.J. 119. 
m!\V.N 522. 42 Mnd - 668=63 LC > 605 = ( 1919) 


480 Madras Venkata narasimha raju r. kuppu chetti (Spencer, J.) 1921 


A. I. R. 1921 Madras 480. 

Spencer and Ramesam, JJ. 

Venkati STaras-mlid L‘aju Gam and 
nnolhw —Appellants 

v. 

Kuppu Ch '.Hi and other «—Respondents. 

Second Appeal No. 936 of 1920, decided 
on 25th January, 1921, from the decree of 
the Additional Subordinate' Judge, Chittoor, 
in Appeal Suit No. 165 of 1919. 

(a) Mail'as Estates Land Act (1908), S. 125 — 
Mortgage created before the Act—Amount which 
usufructuary mortgagee is entitled under T. P. 
Ad, S. 72 ( b) to add to the principal money is 
also exempted. 

Sums claimed by a usufructuary mortgigee a6 
part of the mortgage money bj- virtue of 
S. 72(6) of the Transfer of Property ‘ et are 
also saved by S. 125 of the Madras Estates Land 
Act, where the mortgage was created before 
the Act. [P. 480, C. 2.] 

(b) Transfer of Property Act, S. 72 ( b)—(Per 
Spencer, J, Ramesam, J., dissenting) Sale must be 
one that will destroy the security. 

Per Spencer, /.—There is no reason for put¬ 
ting a narrow construction on the word “sale ” 
in S. 72 (6) or for confining it to that class of 
sales which virtually have an effect akin to 
destruction or forfeiture of the mortgagee's 
security. [P. 480, C. 2 ] 

The fact that his possessory right is likely to 
be endangered either temporarily or for the 
duration of his mortgage period, by allowing 
the sale to go on would be a sufficient ground 
for a usufructuary mortgagee spending money 
to preserve bis right in the property. 

[P. 481, C. 1 ] 

Per Ramesam, J. — The word “ sale ” in 
S. 72 (6) should be construed ejusrlcm generis 
with the words “destruction” and ‘forfeiture” 
tliat precede it and therefore it applies only to 
sales endangering the mortgagee’s security and 
not to sales merely of the equity of redemption. 

[P. 481, C 1.1 

(c) Transfer of Property Act, S. 72 (b) — 
Property mortgaged while under attachment — 
Mortgagee paying and averting sale is entitled 
to recover the amount along with his principal 
money. 

Where during the pendency of an attachment 
the property is mortgaged and the mortgagee 
averts the sale which would otherwise follow 
the attachment, S 72 (6) applies to such sale 
aud the mortgagee can add the amount patd 
for averting the sale, to the principal amount 
and recover it along with the latter. 

[P. 481, C. 2.J 

0. V. Auanlh tlerirJina At;,nr —for Ap¬ 
pellants. 

iV. Chan iraselcara Iyer— for Respon¬ 
dents. 

Spencer, J. The question argued in 
this second appeal relates to the application 
of section 125 of the Madras Estates Land 


Act read with section 72 of the Transfer of 
Property Act to sums paid by a usufructuary 
mortgagee after the passing of the former Act 
to preserve the mortgaged property from 
sale in execution of a simple money decree. 

At a sale for arrears of rent under the 
Madras Estates Land Act, section 125 saves 
the rights created by the ryot in favour of 
third persons if he has obtained the land¬ 
holder's permission in writing registered for 
them, and also saves encumbrances created 
before the Act. 

Lavanna Chetti’s mortgage being one of 
1906 was in existence before the Act was 
passed, but the payments made by the mort¬ 
gagee to save the property from sale in a 
Civil Court were made in December 1908 
after the passing of the Act in June 1908. 

It is contended for the appellants, who 
purchased the lands at the rent sales, that 
neither are these payments encumbrances 
nor were they created before the passing of 
Act 1 of 1908. 

The lower .Courts have held that they are 
both. I think that they are right. Section 72, 
Transfer of Property Act, permits a mort¬ 
gagee in possession to tack on payments 
made to preserve the mortgaged property 
•from sale to his principal money and to 
charge interest at the rate payable on the 
principal. 

It is argued that ‘sales’ in section 72, 
clause (6) must be understood as being on the 
same footing as acts of destruction or for¬ 
feiture mentioned in the same clause, and 
the sales which would leave unaffected the 
mortgagee’s security need not be prevented 
and so do not count in the category of things 
which jeopardise the mortgagee's interest. 

Under section 128 of the Estates Land 
Act, the persons who have a right to prevent 
sales by paying the requisite amount are 
persons having an interest in the holding 
which would be affected by the sale. There 
can be no doubt that an encumbrancer s 
interest would be affected in a different 
degree according as the sale was a sale for 
arrears of revenue, or a sale under a mort¬ 
gage decree, or a sale under a money 
decree, and in the first case according as 
his encumbrances happened to be before or 
after the Act. 

But there is no reason for putting a 
narrow construction on the word sale in 
section 72 ( b ), Transfer of Property Act, or 
for confining it to that class of sale which 
virtually has an effect akin to destruction or 
forfeiture of the mortgagee’s security. 
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The fact that his possessory right is 
likely to be endangered either temporarily 
or for the duration of his mortgage period, 
by allowing the sale to go on would be a 
sufficient' ground for a usufructuary mort¬ 
gagee spending money to preserve his right 
in the property. 

The fact noticed by my learned brother, 
namely, that the mortgage was created 
while the attachment was pending, makes 
the respondent's case all the stronger, but I 
am prepared to support it even otherwise. 
Time for payment is extended by 3 months. 

The second appeal fails and is dismissed 


with costs. 

Ramesam, J.:—The plaintiff’s undivid¬ 
ed brother and predecessor-in-title obtained 
from the 3rd defendant a usufructuary mort¬ 
gage of the suit properties (among others) 
under a registered deed dated 27-2-1906, 
and got into possession. On 18-12-08, he 
paid Rs. 379-8-0 to avert the sale of the 
properties in pursuance of an attachment 
that had been subsisting at the date of the 
mortgage and got the sale stopped. In a 
later litigation, the High Court held that 
his mortgage iwas good to the extent of 
(1) Rs. 47-12-0 to which extent only it was 
found that the original mortgage was sup¬ 
ported by consideration, and (2) the sum of 
Rs. 379-8-0 just mentioned. The present suit 
is to recover these amounts with interest 
from the date of dispossession. The lower 
Courts gave a decree. 

The defendants 1 and 2 only appeal. 
Some of the suit properties being held by 
3rd defendant as a ryot, they were pur¬ 
chased in 1916 by the appellants in a sale 
for arrears of rent under Chapter VI of the 
Madras Estates Land Act and the only 
point raised in Second Appeal is that the 
properties so purchased are subject only to 
fhe encumbrance in respect of Rs 47-12-0 
and not to the charge for Rs. 379-8-0 as the 
latter was, according to their contention, 

the P assin S °f the Act 
Wo-6-1908) and section 125 .of the Madras 
estates Land Act is relied on. The lower 
‘-ourts and the respondent rely in this con¬ 
nection on section 72 of the Transfer of 

Property Act 

Assuming, as I am inclined to bold, that 
I he word sale’ in section 72 (6) of the Trans¬ 
fer ot Property Act should be construed nils- 
with the words 'destruction' 
and forfeiture’ that precede it and there- 
a Pplies only to sales endangering the 
mortgagee s security and not to sales merely 
1921 M—61 


of the equity of redemption ( Of. the re¬ 
marks of Sargant, C. J. and Telang, J. in 
Knrei'nga Hai v. l\ara>/an Ha*, Bom. P. J. 
1890, p. 211), Reprint Vol. VI, p. 420 at 
p. 421. It is clear that section 72 (6) applies 
to the sale averted in this case as it was a 
sale in pursuance of an attachment, during 
the pendency of which the mortgage was 
effected; and the mortgagee is entitled to 
add the amount paid for averting it, to his 
principal money and recover it along with 
the latter [see Sf/fil Ibrahim Salr'b v. 
Arumuga Thagee (!)]. 

The result is not that there is, besides an 
encumbrance for Rs. 47-12-0 created by 
Exhibit A on 27-2 1906, a charge for 
Rs. 379-8-0 created on 18-12-08. There 
is only one encumbrance, viz., that under 
Exhibit A which was created before the 
passing of the Act and the amount of 
Rs. -379-8-0 is recoverable as part of the 
amount claimable under it. Section 125 of 
the Madras Estates Land Act does not dis¬ 
entitle the plaintiff to recover this amount 
which is claimed by him under an encum¬ 
brance created before the passing of the 
Act. 

The Second Appeal fails and is dismissed 
with costs. Time for payment extended to 
three months from this date. 

Appeal diemif.'fl l. 

(1) (1912) 33 Mad. 18-16 FcTS??!' 
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SADASIVA AlYAK AX’D COl’TTS- 
Trottf.r, JJ. 

N. A. K. Subb ’er — Appellant 

v. 

Narhiappa Ohettiar ani other* —Peti- 
tioners-Respondents. 


Letters Patent Appeal No. 53 of 1919, 
decided on 24th March, 1921, from the 
Judgment of Bakewell, J., in Civil Revision 
Petition No. 1309 of 1917. 


* Civil P. O., S, 73—A, attaching debtor's mo - 
perty before judgment in his suit and money 
realised from sale depositetl to credit o/A's Suit- 
Bin suit against the same debtor attaching the 
deposit before 'judgment, nnd after obtaining a 
decree applying for payment of the money— 4 
obtaining decree and applying for payment of the 
deposit. (Per Sadasiva Aiyar, J—A and B both 
(ire entilhd to rateable distribution.-(Per Coutls. 
decref’J) entitled to full payment of his 


A instituted a suit and obtained attachment 
before judgment of the debtor’s properties. 
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The properties were sold and money was 
deposited in Couit. While A’s suit was pending, 
B filed a suit against the same debtor. He 
attached before judgment the'money deposited 
in Court. B obtained a decree and applied in 
A’s suit for the payment of his decretal amount 
from the money in deposit. A then obtained a 
decree and applied for the piyment of the 
money. 

Held per Sadasiva Aiyar, J. —Till A appliid 
for execution of his decree, the money in depo¬ 
sit was not assets realised in execution of 
decree. When B applied for execution, no 
order was pas-ed transferring the deposit from 
A’s credit to B's credit. Therefore A and B 
were both entitled to mteabl“ distribution. A. I. 
R. 1921 Mad 218 (F. B.) Foil. 42 Mad. G92 
held overruled bv GO I. C. 802 = A. I. R. 1921 
Mad. 218 = 41 Mad. 100 (F. B.) [P. 4S3, C. 2.] 

Per Coults-Trottcr, J. —When B applied for 
execution and payment from the deposit, he 
impliedly prayed for a transfer of the deposit 
to his credit and therefore he was entitled to 
be paid in full. 42 Mad. 692 Foil, and held not 
overruled by 60 1. C 302 = A. I. R. 192! Mad. 
218 = 44 Mad. 100 (F. B ). 

K. V. Krirhnastea>nt Aiyar —for Appel¬ 
lant. 

K. R. Jayarama Aiyar —for Respond¬ 
ent. 

Sadasiva Aiyar, J.: —This is a Letters 
Patent Appeal against the judgment of 
Bakewell, J., who interfered in Civil Revi¬ 
sion under section 115 of the Civil Proce¬ 
dure Code, and set aside the order of the 
District Munsif of Periyakulam in a rate¬ 
able distribution matter. It has been held 
in this Court that orders in rateable distri¬ 
bution cases under section 73, Civil Proce¬ 
dure Code (old section 295) when they do 
not involve any question of jurisdiction 
should not, as a rule, be interfered with in 
revision under section 115 on the cogent 
ground among others that under sec¬ 
tion 73 (2) any mistake or error in a rate¬ 
able distribution can be set aside through 
the aggrieved party 6ling a regular suit for 
the refund of assets wrongly paid over. 

I was at first strongly inclined to allow 
this Letters Patent Appeal cn the very 
short ground that the learned Judge’s inter¬ 
ference in revision was opposed to the 
above precedents. As, however, the whole 
matter has been fully argued before us, it 
seems advisable to treat this case as one of 
the exceptional cases and to make a pro¬ 
nouncement on the merits of the proceed¬ 
ings which commenced more than three 
years ago in the Munsif’s Court. I shall 
therefore deal with the case on the merits. 
The facts as I gather from the records are 
as follows:— 


(l) The appellant Subbier first insti¬ 
tuted O. S. No. 566 of 1917 against the 
common judgment-debtor Kumaraswami 
Mudaliar. He attached certain moveables 
before judgment in March 1917. While 
the suit was pending, they were sold on 
llth April 1917 and the money was 
deposited to the credit cf this suit O. S. 
No. 566 of 1917. Meanwhile the first res¬ 
pondent Nachiappa Chetty brought his suit 
O. S. No. 678 of 1917 and got his decree 
on 19th April 1917 and before he obtained 
the decree, attached before judgment on 
14th April 1917 the money which was in 
deposit in the prior suit O. S No. 566 of 
1917. On 7th June 1917, the respondent 
Nachiappa Chetty applied not in his own 
suit 678 but in Subbier’s suit 566 of 1917 
for the payment out of his decree amount. 
His application was pending in the Court 
when, on 2nd July 1917, Subbier got his 
decree in his first Suit No. 566 of 1917 and 
he applied for a cheque on 3rd July 1917. 
Two other decree-holders in two Suits 
Nos. 617 of 1917 and 785 of 1917 made 
similar applications for cheques on 29lh 
June 1917, and 20th September 1917 res¬ 
pectively. 

The questions for solution are (1) Does 
the rateable distribution under section 73, 
Civil Procedure Code, apply in the above 
circumstances ? (2)’ If section 73 does not 
apply, does any rule of equity apart from 
the section entitle the Court to make such 
rateable distribution ? (3) If rateable 

distribution is out of the question, who is 
entitled to the money in deposit in O. S. 
No. 566 of 1917 ? Subsidiary to this third 
question there is another question which I 
shall number as 3 (a), namely, whether the 
money which was deposited to the credit of 
O. S. No. 566 of 1917 on llth April 1917 
was transferred to the credit of Nachiappa 
Chetty’s Suit No. 678 of 1917 or any other 
suit in execution proceedings at any time 
subsequently and if so when ? 

The District Munsif held that section 73, 
Civil Procedure Code, did not apply as none 
of the decree-holders in the other three 
suits (that is, other than 566) had applied 
for execution of any other decrees prior to 
the realisation of the assets, that is, prior 
to the deposit of the sale money into Court 
on llth April 1917. In fact, none of them 
had even obtained his decree when the 
money was so realised. The District 
Munsif further held that the appellant, 
the decree-holder in the suit in which the 
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money remained in deposit, was entitled to 
draw the whole amount of Us. 422-12-0 as 
the amount due under his decree was more 
than that amount, namely Us. 600 and odd. 

On revision, Bakewell, J., held that as the 
appellant Subbier had obtained no right of 
lien over the money by his first attach¬ 
ment see Errihnhippa Chelty v. The Official 
Assignee, Madra -• (1), and the revision-peti¬ 
tioner’s application for payment out made 
in June 1917, the petitioner ought to be 
given preference though his application was 
nominally made in Subbier’s suit. As I 
read the judgment of the learned Judge he 
seems to have held that the application for 
cheque by the Chetty petitioner impliedly 
contained a prayer for transfer of the money 
from Subbier’s prior suit to the Chetty’s 
subsequent suit, and then the learned Judge 
relied upon the decision of Oldfield and 
Seshagiri Aiyar, J J., in Umma Vtnkofa• 
ratnam and Go. v. A lamji Usman and Co.(2) 
for his conclusion that t.e Chetty’s appli¬ 
cation should be granted on the ground that 
lie had a prior right to claim the fund even 
though his application was pending and 
was undisposed of when Subbier made his 
application for cheque. 


It must be admitted that the legal points 
involved are difficult. But a Bench of 5 
Judges has considered the provisions of 
section 73, Civil Procedure Code, in relation 
to the other connected sections of the Code 
in risvana Tuan Chelti/ v. Arunnchal:m 
Chetti (3) the decision in which was pro¬ 
nounced recently on the 6th October 1920 
I he judgment of my Lord the Chief Justice 
in that Pull Bench case was concurred in 
* our Judges including myself. 
We held among other things that (1) the 
words assets held by a Court ” used in 
section 73, Civil Procedure Code, though 
very general, means “ assets levied in exe¬ 
cution or paid into Court in satisfaction of 
the decree (or one or more of the decrees) 
under e. cec «<u m .”(2).That a mere order of 
attachment does not of itself effect a trans- 
ter of the money standing to the credit of 
another suit from that credit to the credit 
of the suit in which the attachment took 
place; (3) that where rateable distribution 
is ordered among decree-holders who have 
obtained decrees in suits other than that 
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to the credit of which the money is stand¬ 
ing, it may be implied that the money was 
on the date of the order for rateable 
distribution and just before that order was 
passed, transferred for purposes of exe¬ 
cution to the credit of one or more of the 
decrees in which the application for exe¬ 
cution had been presented ; and (4) that 
unless the circumstances justified the 
application of section 73, Civil Procedure 
Code, rateable distribution ought not to be 
allowed on the basis of justice, equity and 
good conscience. 


-finy decisions iihe uiuoc 
diah v. TiruVcngadiah (4) (decided by 
Wallis, C.J., when sitting on the Original 
Side as Wallis, J.) and any observations in 
the judgment of Oldfield and Seshagiri 
Aiyar, JJ., found in Umma V nka'arn'nam 
and Co. v. Adamji Usman and Co. (2) 
inconsistent with the above conclusions of 
the Full Bench were intended and must be 
deemed to have been overruled by the Full 
Bench. Umma Vtulca'a^atnam anl Co. v. 
Adamji Usman and Co. (2) is quoted in the 
judgment of Krishnan, J., in the Full 
Bench merely in support of his conclusions 
that section 73, Civil Procedure Code, was 
the only provision of law under which 
rateable distribution could be claimed and 
that justice, equity and good conscience 
should not be resorted to for granting such 
rateable distribution. In the present case 
there was no transfer to the respondent’s 
(Nachiappa Chetty’s.) suit of the money 
lying to the credit of the appellant’s (Sub- 
bier s) Suit No. 566 (prior suit) by the mere 
filing of an application by Nachiappa 
Chetty in June 1917 for a cheque. If an 
order had been passed in his favour then 
there might be implied a transfer of the! 
amount to his suit. But no such order 
was passed and the money remained to the 
credit of Subbier’s first suit when Subbier 
apphed on 3rd July 1917. When he sd 
applied, the money which had been 
realised prior to the decrees in all 
the suits became according to the Full 
Bench decision assets held in execution ini 
that suit (or it may be in that suit and tl j 
other suits in which applications in exe 

made aft , er decrce) wh erea ; 

' r he .V ve f re I noreIy monies standing 
o the credit of that suit and hence till 

then section 73 did not apply and could 

not be app hed. As two of the other three 

<*> (19Mj~*6 M.& J. 86*-94 I Q. 6^7 
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decree-holders, namely Nachiappa Cheity 
in 678 and the decree-holder in 617 had 
also applied in execution before 3rd July 
1917 they were entitled to rateable distri¬ 
bution under section 73. The fourth man, 
the decree-holder in 785 of 1917 made his 
application in execution only on the 20th 
July after the assets were held in execution 
in 566 on 3rd July and therefore he is not 
entitled to rateable distribution. 

In tire result, I. would set aside the 
orders of both the District Munsif and the 
learned Judge of this Court and send back 
the case to the District Munsif directing 
him to make rateable distribution among 
three of the four decree holders as pointed 
out above. The parties will bear their 
respective costs throughout. 

Coutts-Trotter, J.: —This case presents 
a remarkable instance of the complexity of 
the law of execution in this country and 
the difficulties that beset litigants in deriv¬ 
ing any fruit from the successful issue of 
their litigation. I venture to think that a 
drastic simplification of this branch of the 
law, though it might leave exceptional 
cases unprovided for, would be of great 
benefit to the community as a whole. 

I should differ from my learned brother 
with the greatest diffidence on any 
question of law in these matters, for I 
have only very slight experience in them, 
while he has had great familiarity with 
them for a number of years. I think it 
extremely doubtful whether this was a 
proper case for the intervention of Bake- 
well, J , but I agree that, at this stage it is 
not desirable that any decision should rest 
on that ground, as I think it is clear that 
he had a discretion to intervene if he 
thought fit. To my mind, the real question 
involved is a narrow one and is a question 
of the right inference of fact rather than a 
question of law and 1 should formulate it 
thus: Was Bakewell, J., right in holding 
that the petitioner’s application for a 
cheque involved also an implied prayer for 
a transfer of the money from Subbier’s 
suit to his own? I think that he was, and 
that that is (he only reasonable inference 
from the circum-tance 1 -; the petitioners 
application was meaningless, both to his 
knowledge and that of the Court, unless it 
implied a request for the transfer of the cnly 
fund against whioh the cheque could pos¬ 
sibly be drawn. If this initial step of 
reasoning be sound, the rest seems to me 
to follow, unless we are to differ from 


i 92l 

the decision of Oldfield and Seshagiri 
Aiyar, J J-* in Lu.ina V nhata a 'navi and 
Co. v Adantji L man an l Co. (2). 1 have 

a profound dislike to differing from former 
decisions of this or indeed ot any Indian 
Court on matters of procedure, unless they 
appear to me to be not only logically 
wrong but tending towards real practical 
injustice and hardship; short of that.it 
apperrs to me to be much more important 
to have comutent detei mi nations so that 
people may know where they are, than to 
give effect to a possible ultimate diver¬ 
gence of view in matters admittedly intri¬ 
cate and doubtful. My Lord takes the 
view that Um-va V< n , 'a l a r a'na n and Co.\. 
Adaniji Usman an I Co. (21 is impliedly 
overruled by the judgments of the Full 
Bench in IV. vana’Clan Chill;/ v. Arunu- 
cha’ m Chclti (3J. On th ,t I can only say 
first, that I do not so read these judgments 
and secondly, that if the learned Judges 
thought that Um.ma V(nhutaI'a'nam un i Co. 
v. Ada.nji Usman an-l Co. (2) was wrongly 
decided, I see no reason why they should 
not have said so in terms. 

For these reasons, I agree with Bake¬ 
well, J, and would dismiss the Letters 
Patent Appeal with costs. 

A]*i>eal allowed. 
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Wallis, C.J. and Krishnan, J. 

T. V. Tnlj a r a in Iloic— Plaintiff-Appel¬ 
lant 

v. 

T. A. llamaehunh'a Row —Defendant- 
Respondent. 

Original Side Appeal No. 49 of 1920 
decided on 9th May, 1921, Irom the judg¬ 
ment of Kumaraswami Sastri, J., dated 
30th March, 192D, in Civil Suit No. 378 
of 1919. 

(a) Madras High Court Rates, 0- 24-A, Form 
28-Sale by Ollicial Referee—Sale proclamation 
should mention place of sale-But non-mention 
is no ground for setting aside sole when it has 
not caused damage—Civil P.C., 0. R- -0. 

Sale proclamation for a sale to be held by 
Official Ucferee thcnld mention the place «t 
which the sale is to take place ; although the 
ules provide that such sales should take place 
it the premises being sold, the non-mention ot 
II, e place of sale, especially wbcD it has not 
caused any damnge to the object is “0 giouud 
setting aside ihc sale. L 1 • 
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(>■) Civil PC ,0.21, n. $9-Partnership suit 
— Salefor realization of uvels—O- 2t, li. 8‘J 
does net npj ly. 

O- *21, K. $9, h:i3 no npplic-ition tu a salo 
which is for the reiW/,«lion of partnership 
assets ia a part sic “ship suit [I? 48G. C 2.] 

G. Vecata'ja S a,u and K. Itamachun ha — 
for Appellant. 


C. P. Hamas tr ami Ai;;ar and T* li. 
\ r < n't a'a .« mu 6'« V n — for Kespo nden t. 

Wallis, C J.: This is an appeal from 
an order ot the learned Judge on the Origi- 
nal bide refuting to set aside a sale by the 
Utficial Referee under the orders of the 
Court made in a partnership suit for the 
purpose ot realising the partnership assets 
and the main ground of objection taken is 
ha there was no place of sale mentioned 
in the proclamation ot sale. 

of the Original Side Rules 

n P r ?7‘ des for Proceedings before the 
Official Referc 6, under the head of sales 

unlike ??* C,a ! ****** U is Provided that, 
nm i » / W,Se order ed, all sales by the 

a n 5In Refere ®. be b y Public auction, 

be held f S . ° l immoveab le property, shall 

even f remife5 - Under that rule, 

even though the property to be sold in- 

cludes mm-eables as well as immoveables 

when h miSt be he,d at ,1,e Premises 
Even i„ h ! P "° pert,es are soU as one Jot. 
b tL T h Ca f S ,he duty of bringing 

part^ who r C t ma,i0n fa,Is u P° n tfa e 

Unfortuna* I ha - S u e conduct of the sale. 

of cale nroil^ ^ 3 Prinled form 

Uon of^ dJ ,0nf ° ra sale in ^cu¬ 
re"' 3 W3S Used which for some 

easonor other does not strictly follow the 

Sid? ' D i! ° rm No ‘ 28 in the Original 

postibi, w s b "! °r, s,he -f «T. 

ollice Of h' S Sr? ted , f °™ «>»« from the 

ueiect and the sooner this form of sale 
proclamation is altered so as to state the 

h“r at BuMh ' he SalC iS 10 be Md >*>' 

tbe sale under 0. XXI, R. 90 or It any 


rate in accordance with the principles pres¬ 
cribed by that rule. 

Under K. 203 of the Original Side Rules 
the order for sale is to direct the applicant 
to bring into Court a proclamation cf sale 
for the approval of the Registrar and he is 
to adjourn the cases to come on before the 
Judge in Chambers on a fixed day. Then 
under R. 205, the applicant is to bring in 
two copses of the proclamation of sale in 
1-onn No. 27 or No. 28. Both these forms do 
contain the name of the place of sale. Then 
the Registrar, under R. 206, is to determine 
the manner of advertising and to fix the date 
and place of the sale. Under R. 208 copies of 
the proclamation approved by the Registrar 
are to be signed by him and the case is to 
be posted on the adjourned date before the 
Judge in Chambers who may then order the 
sale to proceed or make any such order as 
he thinks fit. That is the time when it is 
open to the parties to take any objection 
whatever the proc’amation of sale. Under 
R. 206 it is only then that they can lake 
any objections to the lots, the market value 
or the reserved price mentioned in the affi¬ 
davit of the applicant; but they can also 
before the Judge in Chambers equally take 
objection to such a manifest slip as the 
omission of the place of sale. No such 
objection was taken in this case although 
numerous other objections were urged in¬ 
cluding objections as to the manner in which 
the sale has been advertised. The reasons 
stated as to why no such objections were 
raised is because every one understood that, 
following the practice prescribed by the 
rules for the Original Side, the sale being by 
the Official Referee, it would be at the 
premises which were described for sale in 
the sale proclamation. It is not necessary 
for the purpose of the present case to con- 
sider whether the appellant should be held 

SI k' barrC( ! f y° in takin S Ibis objection 
to the absence of the mention of the place 

nn» lIt ,n , ,h R e r Pr0Cl ? matiOnbeCauSC >‘e did 

he ought! ^ ° rC t ,e Judge in Chambers as 

The decision of the Privy Council 
m Anmaoholam v. Arunachalam (1) relates 
to an alleged insufficiency in the 
description of the property to be sold as 

nfrr 'd rom present objection to 
ti e absence of any p l„ ce of sa ,’ jn ” “ 

proclamation. In that case, the Privy 
Council held that the failure to take the 

[ P?0.) (1888) 12 Mad - 19 = 16 Y -A-171 ^ SarTjj«8 
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objection at the proper lime prevented its 
being taken later as a ground for setting 
aside the sale. “ It would be very difficult 
indeed", their Lordships say, 

" To conduct proceedings in execution of 
decrees by attachment and Mile of piopcrty if 
the judgmen-.-debtor could lie by and after¬ 
wards take advantage of any misdescription of 
the property attached and about to be sold 
which be knew well but of which the execution 
creditor or the decree-holder might be perfectly 
ignorant that they should take no notice of 
that, allow the sale to proceed, and thou come 
forward and say the whole proceedings were 
vitiated. That, in their Lordships' opinion, 
cannot he allowed, and on that ground the High 
Court ought uot to have given effect to this 
objection.” 

In the present case we think all that 
happened merely amounted to an irregular¬ 
ity by which the appellant was not preju¬ 
diced. It appears from the affidavit, and 
is found by the learned Judge that this 
formal defect misled nobody. 

I may further say here that the handbills 
which have been exhibited do not contain 
the place of sale and the only inference 
which any one with ordinary common sense 
would come to is that the sale was to be at 
the premises because no other premises was 
stated where the sale was to be. As the 
learned Judge has pointed out the sale was 
well attended and there is no reason to 
suppose that any possible bidder was left 
away. It was not a sale likely to draw a 
very large number of bidders because 
although no doubt the properties to be sold 
included desirable premises near the 
Popham’s Broadway, yet the sale procla¬ 
mation showed that they were subject to 
incumbrances of an unusual kind, and of 
such a nature as would possibly require 
litigation in order to ascertain their amount. 
Further the plaintiff’s counter-affidavit 
states that, when objection was taken 
during the sale by Mr. Kamachandrier to 
the fact that the place of sale was not 
mentioned in the proclamation the Vakil on 
the other side ran over to the Official Re¬ 
feree’s room which is the only o.her place 
where the sale could possibly take place 
and also to the press close by in the High 
Court premises and found nobody to bid. 
Therefore there is no reason to differ 
from the learned Judge when he says that 
what happened was an irregularity which 
did not prejudice the parties. It is quite 
different from some of those cases which 
have been cited and where the sale was 
ordered to be held at one place and was 
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actually held at another place, or where 
thes ile was ordered to be held at one 
hour and was actually held at another 
hour. These errors were calculated to 
seriously mislead possible bidders. In the 
present case the actual place no doubt 
was not mentioned as it ought to have 
been by a slip, but that non mention in our 
opinion is not calculated to mislead any¬ 
body. There was the well-known prac¬ 
tice in regard to sales by the Official 
Referee and in the absence of any mention 
as to the place of sale, the natural infer¬ 
ence would be that the sale was to take 
place at the premises and if any one had 
felt any doubt about it and enquired.be 
would at once have been told so. There 
is also evidence that people came to the 
Official Referee’s and enquired whether 
there were any copies of the proclamation 
of sale to be obtained at Popham’s House’ 
Anna Pillai Street, the main premises for 
sale, which goes to show that they knew 
perfectly well that the sale was going to 
take place there. 

We hold therefore agreeing with the 
Lower Court that in this case there was 
no material -irregularity which would 
justify us in setting aside the sale under 
R. 90 or the principles embodied in that 
rule. 

Another objection has been taken that 
the Official Referee refused to adjourn 
the sale at about 5-30 P.M., when called 
upon to do so on the ground that it was 
getting dark. In the first place we do not 
think that it was getting dark at about 
5-30 P.M. on the 28th February When 
I pointed out that according to our ordi¬ 
nary experience, it does not get dark at 
5-30 PM. on the 23th February it was 
alleged that was a very dark place but that 
is an objection which would apply equally 
to earlier portions of the day. This ob¬ 
jection appears to us to be of a very 
frivolous character and to have been 
rightly rejected by the learned Judge. 

Another objection was taken that the 
appellant was entitled under the express 
terms of O. 21, R. 89 of the Code of Civil 
Procedure to come in to set aside the sale 
on a deposit of the purchase-money plus . 
per cent. This rule appears to have no 
application to the circumstances of the 
present sale which is for the realisation of 
partnership assets in a partnership suit. 
Rule 89,which is old section 310-A, provides, 
as has been recently held by the hull Bench, 
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modes of relieving judgment-debtors from 
the hardships to which they are exposed by 
Court-sale in execution of decrees against 
them at great under-values. The rule says, 

“Where im movefile propet tj’ has been sold 
iu execution of u decree any person owning 
such property or holding an interest therein by 
virtue of a title acquired before such sale may 
apply to have the sale set aside on his deposit¬ 
ing in Court a sum equal to 5 per cent, of the 
purchase, money and for payment to the 
decree-holder tne amount specified in the procla¬ 
mation of sale as that for the recovery of which 
the sale was ordered.” 

The sale is obviously inapplicable to a 
case of sale on behalf of all parties to the 
suit for the purpose of realisation. 

Then we are referred to R. 214 of the 
Original Side Rules which provides that an 
application under section 310 ( n ) which 
corresponds to the present O. 21, R. 89 shall 
be made on Judge’s summons supported by 
affidavit which shall set forth the objections 
to the sale or the confirmation thereof. 
That rule applies of course only to cases to 
which R. 89 of O. 21 is applicable ; and 
we are clearly of opinion that R. 89 is not 
applicable to the circumstances of the 
present case. 

The result is that the appeal fails and is 
dismissed with costs. 

Krishnan, J.;—I agree. 


Appea) dirm'sud. 
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SADASIVA AlYAR AND COUTTS- 

Trotter, JJ. 

Minictpal Goun 'l of Tanjore— Plaint 
m-Petitioner 


v. 

Krishna Pillai —Defendant-Respondent. 

Civil Revision No. 488 of 1919, decided 
on 17th November, 1920, from the decree of 
the Sub-J., Tanjore, in Small Cause Suit 
No. 201 of 1918. 


Madras District Municipalities Act (ifo 
S. 72 (2) -Mere fact that building is rendered u 
for such use as it teas intended for, is not cnoti . 

Whnt the section refers to, is physical d 
trucliouof the building so that it is no Ion, 
a building -but merely n heap of buildi 
materials. It is not recessary that no stc 
Should bo left standing on another.but in I 
ordinary and usual acceptation of such langua 
it should cease to exist as a building aDd^ 

purposes? * bmld,n K designed^ for particn 


Where the building was one used as a theatre 

Held, that it was not destroyed within the 
meaning of the section merely because it was 
rendered unfit for use as a theatre by the remo¬ 
val of the roof. ‘ [P.487, C. 2 ; P. 468, C. l.J 

T. E Hi'raj a Mud a 1 far —for Petitioner. 

P. K. Ycnl-nfaravw Tyer —fer Respondent. 

Judgment:—This is a petition asking 
this Court to revise the judgment of the 
Subordinate Judge of Tanjore in a suit 
between the Municipal Council of that 
town and the defendant. 

The short point is whether the defendant, 
who owned a building in Tanjore which 
was used as a theatre, is liable for taxation 
during the period in which the building 
was regarded as unfit for use. The zinc 
roofing has not been removed but the thatch¬ 
ed portion of the building has been re¬ 
moved. There was no covering but the 
frame was standing. It may be assumed 
for the purpose of argument that while the 
roof was off and until a new one could be 
put on, the building would not be available 
for use as a theatre. 

Now, it appears to be conceded that the 
defendant is liable for half tax and not for 
the full tax, because the building was in 
any event unoccupied during the period. 
He contends that he is liable for no taxa¬ 
tion at all because he came within the 
protection of section 73 (2) of the District 
Municipalities Act IV of 1884. There are 
two sub-sections to section 73. The first 
was relied upon in the Court below but the 
argument in that is not pressed here. It 
is clear that the sub-section relates to the 
case, either of a new house being built 
where there was one before, or of a new 
house built being on a vacant site, or of a 
house being enlarged ; in each case the 
duty being thrown upon the holder of the 
building io give notice to the Municipality 
so that it may assess the tax leviable in 
the first two cases or enhance the assess¬ 
ment in the third case. 

But the defendant says he relies on sub¬ 
section (2). It begins thus:—“When any 
building is completely demolished or des- 
troyed, the owner thereof may give notice to 
the Chairman of such demolition or destruc¬ 
tion and concludes “ If the said notice is 
given within the first two months of a half 
year, no lax shall thereafter be levied in 
respect of the building or any tax which 
may have been levied for that half year 
shall be refunded." The argument is tha t 
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bv the fakin'] off of the roof of this build- 
ing and thereby rendering it incapable of 
use as a theatre, it was within the meaning 
of the section “ a building destroyed.” We 
are quite unable to accede to that argument 
because an owner might in any case render, 
by a very slight removal of some ordinary 
feature necessary for the purpose, the 
building incapable of use for the purpose 
for which it was intended without doing 
anything which could possibly be described 
as destruction or demolition. We think 
that what the section refers to is physical 
destruction of the building so that it is no 
longer a building but merely a heap of 
.building materials. It is not necessary that 
!no stone should be left standing on another 
[but that in the ordinary and usual accepta¬ 
tion of such language, it should cease to ex- 
■ist as a building and not merely as a building 
(designed for particular purposes. We think 
that the learned Judge was wrong in accept¬ 
ing that artificial construction of the word¬ 
ing of the section and we think that the 
defendant is clearly liable during the 
period in question for half the tax. An 
argument was at one time raised as to whe¬ 
ther the proper channel was not to make 
the defendant pay the whole tax in the 
first instance and get it back under sec¬ 
tion 72. Mr. Ethiraja Mudaliar,.on behalf of 
the Tanjore Municipality, very wisely does 
not press for that and he is content that 
the judgment should be against the defend¬ 
ant for the net amount of tax, namely 
half the tax for which he is jtrhna fade 
liable. 

The decree will be for Rs. 111-10-8 and 
the defendant will pay the costs. 

Petition aVotccd. 


#A. I R. 1921 Madras 488. 

Spencer and Ramesam, JJ. 

Lakshin ' An.mal —Plaintiff-Appellant 

v. 

Kadire?au Cheftiur an l another — 
Defendants- Respondents. 

Second Appeal No. 47 of 1920, decided 
on 25th January, 1921, from the decree of 
the 3rd Tempy. Sub-J., Tanjore, in Appeal 

Suit No. 28 of 1919. ^ . .. 

* Civil P. C.,0. 21, R. 63-Claim petition dia. 
missed because sale was stopped and Court had no 
jurisdiction to adjudicate on the petition-Order 
does not negative right set up in petition awl need 
not be set aside in a year. 


An order on a claim petition ran as follows : 
“Sale stopped. The claim cannot be investi¬ 
gated by this Court. Petition dismissed.’’ 

Held, that the order was not one negativing 
the right set up in the claim petition, so as to 
n.cessitate th order being set a-ide within one 
year of its being passed. [P. 183. C. 2 ] 

K. V. Krishnastrami Aiyar —for Appel¬ 
lant. 

T. If. Kr’slniaswami A!gat —for Res¬ 
pondents. 

Spencer, J. :—Relying on the Full 
Bench case in V> nka'arafnam v Bunfja- 
nnyakamma (1) Mr. Krishnaswami Aiyar 
asks us to hold that the District Munsif’s 
order dismissing 1st defendant’s claim peti¬ 
tion on 15-6-14 became final in conse¬ 
quence of 1st defendant’s failure to set it 
aside by instituting a suit within one year. 
This point was not raised until the present 
suit reached the stage of the first appeal 
and might be disallowed on that ground. 

But it may be answered directly as the 
lower Appellate Court allowed it to be 
argued and as we have heard full argu¬ 
ments in this Court. 


In Venkataratnam y. Banff anaya 
knmma (1), Seshagiri Iyer, J , observed : 

“The language of O. 21, R. 63 leaves litile 
room for doubt that all ord< rs which negative 
the right set up by the claimant or l!io decree 
bolder are within the rule.” 


Was then the D strict Munsif’s orde- 
dated 15 614 one that negatived^ the 
claimant’s right? It runs thus: "Sale 
sf.pped. The claim cannot be investi¬ 
gated by this Court. Petition dismissed.” 
The order was thus based on two cir¬ 
cumstances, first, that the execution was 
not proceeded with in the District Munsif s 
Court, second, that under section 63, Civil 
Procedure Code, the only Court having 
jurisdiction to adjudicate on the claim was 
the Sub-Court. The petition was dis¬ 
missed, because the District Munsif has no 
authority to dispose of it and because it 
became unnecessary to investigate the 
claim when the sale was stopped. In my 
opinion this order was not passed under 
O. 21, Civil Procedure-Code, which relates 
to the investigation of claims, but was 

passed in the course of execution. It did 

not negative the right set up by the 
claimant, but it was an order declin¬ 
ing to adjudicate either for or against 
him; and upon the substance of his 


(1) (19181 41 Mad. 985=35 M L.J. 335=8 L, 

IV 292 =48 I.C. 270 —(1018) M.W.N. 599 (F.B). 
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claim it cannot be treated as an order more 
again?t him than against the decree-holder. 
Under such circumstances 1st defendant 
was not bound to set it aside (see Ponaka 
Balarami l?t dJi v. H(l:> Mahomed Ablul 
(2) and GoUamapa’H Subbayya v. Sankara 
Venka'a-a'nam (3). So far as the order 
was in substance an order under sec¬ 
tion 63, Civil Procedure Code, it is worthy of 
note that this section falls under the head 
of attachment in Part II of the new Code, 
the corresponding section 285 of the Code of 
1882 being grouped alongside with sec¬ 
tions 278 to 283 wliichjrelated to the investi¬ 
gation of claims and objections and corre¬ 
sponded to Rr. 58 to 63 of O. 21. This forti¬ 
fies me in the view I have taken that it was 
not an order disposing of the claim set up 
by 1st defendant. This is the only point 
argued and as it fails, the lower Appellate 
Court’s judgment must be upheld and the 
Second Appeal dismissed with costs. 

Ramesam, J:—The plaintiff has not 
sought to base his claim in the plaint on 
the construction of the order (Exhibit VII) 
dated 15-6-14 for which he now contends. 
It is clear he was content to accept-it as 
an order not negativing the claimant's right. 
Nor was the point raised in the issues or 
at the trial before the District Munsif. He 

raised it for the first time before the Sub- 
Judge as respondent. Mr K. V. Kri‘hna- 
swami Aiyar contends that he ought to be 
allowed to raise it as it is a pure question 
of law. It is true that, when a new ques¬ 
tion is a pure question of law, it may be 
allowed to be raised in the discretion of 
the Court hearing the Second Appeal. I do 
not think t bat, having regard to the some- 

M,,nc ? nh ^ PP u y an 8 ua 8 e of the District 
Munsif and the conduct of the parties that 

ouro 1 } 8 ^ t0 CX T. Ci£e ° Ur dlscre,ion in fav- 

swamv 5* appe,,an i- Mr - T - M. Krishna- 
swam> Iyer contends that, after the Mun- 

sif s expression of bis opinion that the Sub- 

Judge was the proper person to decide the 

claim petition, the decree-holder ought to 

have applied to the Subordinate Judge to 

Court and 2 t0 lhe eRquif * in 
S-ourt and in the absence of such an appli- 

cation, the order of the Sub-Judge (Exh - 

«„ d , at S 1 ‘ M4) binds “"• ThS il 

open to him to so apply seems to follow 


(8) MwK',1 99 " 26 LC ‘ 

w M,W.N.8fll «=42 I.C. 688 
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from Arimufhu Chelti v. Vbyapnri Panda- 
rani (4). At this stage I am bound to 
observe that section 63 of the Code is de¬ 
fective. It does not point out the procedure 
to be followed by the-decree-holders in the 
inferior Court and how the higher Court is 
to pass a decision sc as to bind them. 

Whether the order of the Sub-Judge is to 
be treated as the final order on the claim 
petition or not, I agree with my learned 
brother in holding that Exhibit VII cannot 
be found to be an order negativing the claim¬ 
ant’s right. But for this view, it would 
be necessary to consider the further ques¬ 
tion whether the order Exhibit VII (Sup¬ 
posing it is an order negativing the right 
put forward by the claimant) has not 
to be set aside within a year, the 
attachment against which the claim was 
made, having terminated (See Exhibit I) 
and the decree-holder havinj made a fresh 
attachment followed by a fresh claim-peti¬ 
tion and a fresh order (Exhibit A) allow¬ 
ing the claim. On this point, I am inclined 
to agree with the decisions in P, naka 
Bala ram IU3di v. Ha:i Mahomed Abdul (2) 
followed by Oollampalli Subbayya v. San- 
karaVenka'aratnam (3) and with the deci¬ 
sion in TJmeth Chunler Roy v. Raj Bu'lubh 
Sm (5) and Ibrahi'mbhai v. Kabul abhaj (6) 
and Kamini Kan* Roy v. Ram Rath 
Chuckerbutty (7) cited therein. I'do not think 
that the decision in RamaStcami Chatty v. 
Alagirl Chetty (8) supports the conclusion 
drawn in Singaram Chetty v. Ch‘nnabh< (9) 
from the decision in which 1 respectfully 
dissent. The conclisiveness of the order 
on claim petitions provided for by O. 21, 
R. 63 is really a subordinate branch of the 
rule of res judicata and should be limited 
not only to the parties to the order but 
also to the claims put forward and to 
° her rights worked out in pursuit of those 
claims. I o bold otherwise is really to say 
that a decree or order involving a decision 
is re-adjudication between the parties even 
-as to the titles not litigated iri the proceed¬ 
ings a conclusion opposed to the funda¬ 
mental principles of the doctrine of «v« 
.ludtca a and to create a species of an order 

a o° Uc ? was issued t0 defen- 
,he c,ain * proceedings in 

1SJ jffl“jai”™ 10 °' L ' R - 

(7) (1894) 21 Cal. 2$5." 

8 (1015) S7 t.C. 800. 

(9) A.I.R. 1921 Mad. 405- 
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S>nQ aram ('hefty v. Ch'nabhi (9).I 
would hold that the case was correctly 
decided. 

In the result, I agree with the order of 
my learned brother. 

Appeal dismissed. 

* A. I. R. 1921 Madras 490. 

Oldfield, J. 

In re Man idea Paddydchi and andher 
—Accused 1 and 2-Prisoners. 

Criminal Appeals Nos. 259 and 266 of 
1921 and Referred Trial No. 36 of 1921, 
decided on 24th August 1921, by the S. J., 
South Arcot Division, in Criminal Case 
No. 11 of 1921. 

* (a) Evidence Act, S • 30—Accused charged 
with murder—Confession by one implicating him 
only under Penal Code, S. 328— Concession is 
admissible against co-accused. 

Where the accused are under trial for murder, 
a confession by one of them which implicates 
him only to the extent of an offence under 
Penal Code, S. 328, is admissible in evidence 
against the co-accused. [P. 491, C. 1.] 

(Per Oldfield and Od«ers, J.T.—contra Fame- 
Sam, J .)—Persons under trial for a major offence 
should also be deemed to be charged with and 
tried for any minor offence or offences, consti¬ 
tuted by the particular ingredients of the 
major offence which may be proved ; and it can 
make no difference that the conviction of one 
accused of a minor offence takes place only in 
appeal, when the course of the proceedings 
has been the same against them both. (Csse-Law 
discussed.) [P. 495,0.1.] 

(b) Evidence Act, S. 30—Corroboration 
should be in material particulars. 

The ccnfession of a co-accused should be 
corroborated iu material particulars. 

[P. 491, 0. 1.] 

C. lifarasimhu Chari and 7\. S- Jag a -am 
Aiyar —for Accused. 

Public Prosecutor —for the Crown. 

Ramesam, J:—These'cases arise out of 
Sessions Case No. 11 of 1921 on the 
file of the Sessions Court of South 
Arcot. The appellant in Criminal Appeal 
No. 259 of 1921 is the 1st accused 
in it and was charged with the murder of 
one Ambalavana Padayachi by mixing a 
poisonous drug in the arrack intended to 
be drunk by him. The appellant in 
Criminal Appeal No. 260 of 1921 and 
another (the 3rd accused) were charged 
with abetment of the offence. The learn¬ 


ed Sessions Judge convicted the appellants 
of the offences with which they were charg¬ 
ed and sentenced them to be hanged. 
Hence these appeals. 

I may clear the ground by stating some 
facts which are beyond controversy. 

(1) The Sessions Judge finds, and I think 
it is amply proved, that the 1st accused 
purchased a tumbler of arrack in the arrack 
shop of prosecution witness 2 and after 
mixing a substance containing corrosive 
sublimate or perchloride of mercury, gave 
the arrack to the deceased who drank it 
with fatal consequences. This conclusion 
rests on the evidence of prosecution witness 
2 and prosecution witness 3 and of that of 
the Sub-Assistant Surgeon (prosecution 
witness 1) and on the dying declaration 
Exhibit C. It is not necessary to elabo¬ 
rate it further as it was not seriously at¬ 
tacked by the vakils for the appellants. It 
is also supported by the statement of the 
2nd accused before the village munsif 
(Exhibit D) which, though retracted 
before the Sessions Judge, is corroborated 
by the other evidence referred to above. 
The question—of what offence can the 1st 
accused be convicted ?—will be dealt with 
later on. 

(2) A drug called ‘ Viram ’ in Tamil was 
purchased by the 3rd accused from prosecu¬ 
tion witness 7 a few days (3 or 4) before 
the occurrence. The Sub-Assistant Surgeon 
says that ‘ Viram ’ corresponds to per¬ 
chloride of mercury. Its more proper in¬ 
digenous name is Savviram and the follow¬ 
ing extract from p. 845 of Dr. Maclean’s 
Manual, Vol. Ill Glossary describes it from 
the point of view of its indigenous use as 
sold in bazaars is less crystalline and more 
dull and opaque than the salt in use in 
hospitals and occasionally contains a small 
quantity of subchloride or calomel. The 
following process for making it is taken 

from the Poorna Sootram.Veidyans 

use thus. Internally, in small and continu¬ 
ed doses alterative, stimulating the urinary, 
cutaneous and salivary secretions; in large 
doses powerful irritant poison. Externally 
stimulant and mildly caustic, remedy - in 
secondary syphilis etc.Used general¬ 

ly by natives in too strong doses, which 
are sometimes, when the preparation 
is pure and active, attended with 
dangerous effects ; causes severe ulceration 
of gums and cheeks resulting finally in 
permanent cartilaginous adhesions be¬ 
tween the gums and cheeks. The mode of 
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administering -Sliavvaiin -according to 

Poorna Sootram is as follows.“ The 

pure drug is a deadly poison, 7-. grains 
being a fatal dose (prosecution witness- 1) 
and is apparently not used internally in 
allopathy.” 

I will now discuss the evidence bearing 
on the connection of the 2nd accused with 
the death. According to the Sessions Judge 
(p. 7) “ the evidence against the 2nd accused 
consists in (l) the statement made by the 
1st accused to the Monigar of Nattamalai, 
(2) the presence in the 2nd accused’s house 
of the vegetable cutter, the pestle and the 
grinding stone on which were found traces 
of mercury and (3) the evidence of the 
shop-keeper who says that 2nd accused 
was present when the 3rd accused purchas¬ 
ed the drug." 


I take each of these points in their order, 
(a) The statement to the monigar is 
Lxhibit D. The question arises whe¬ 
ther it can be taken into consideration 
under section 30 of the Evidence Act. It is 
the statement of a co-accused. Is it a con¬ 
fession-within the meaning of that section ? 
jit is certainly an admission by the 1st 
^ccused that lie administered the drug but 
.not a confession of the offence he was 
[charged with. The learned Public Pro¬ 
secutor contends that the admission of the 
physical act (apart from intent or know¬ 
ledge) is enough to satisfy the require¬ 
ments of section 30. This contention must 
be negatived as it is obviously untenable 
(See Queen-Empress v. Jagrvp (1). But 
V le ^ urt her question arises whether 
Exhibit D may be taken into considera¬ 
tion on the ground it is not fully excul¬ 
patory. I think that Exhibit D though 
not a confession of guilt of the offence of 
jnurder, is yet a confession of guilt of the 
lesser offence under secUon 328, Indian 
1 enal Code. If so, does it satisfy the re¬ 
quirements of section 30 ? In my opinion, 
it does not, in view of the following deci- 
sions: (1) In The . Queen v. Belal AH 
iMoonshce (2) Phear, J., says “ Before a 
confession of a person jointly tried with 
I! P ri soner can be taken into consideration 
^gajqst nim, it must appear that that con¬ 
cession implicates the confessing person 
.sybstantiaDy to the samq extent as it 

implicates • the person against whom it is 

tofte used in the opt niniesion of the offence 


for which the prisoners are being jointly 
tried'' 

In The Queen v. Xaga (3), the same 
learned Judge says “ This Court had al¬ 
ready occasion in more than one ca-e to 
point out that confessions which are made 
use of under section 30 of the Evidence 
Act, in the 'Irst place can only be used, so 
fa r as they make the confessing prisoner 
guilty of the offence for which all are 
being tried.” 

In Empress o f India v. Con raj (4) 
Straight, J , says at page 446, ‘‘It seems to 
me that the test section 30 of the Evidence 
Act intended should be applied to a state¬ 
ment of one prisoner proposed to be used 
in evidence against another, is to see 
whether it is sufficient by itself to justify 
the conviction of the person making it of 
the offence for which he is being jointly 
tried with the other person or persons 
against whom it is tendered ” The under¬ 
lined words were italicised by the learned 
Judge himself. According to these deci¬ 
sions the word ‘confession’ in section 30 
of the Act must be construed to mean 
confession of the offence charged.' I 
agree with this construction and I think 
Exhibit D cannot be considered against 
the 2nd accused. I come to this conclu¬ 
sion apart from the fact that it is a re¬ 
tracted confession and requires strong 
corroboration. 

(6) Exhibit A the certificate of the 
Chemical Examiner shows that grains of 
corrosive sublimate were found in the un¬ 
drunk second draught of arrack poured 
into the same tumbler, and in the washings 
of the tumbler; but only tracings of mer¬ 
cury were found in the washings of the 
vegetable cutter (M O. 2) the pestle (M. 
O. 3) and the sandal stone (M.O. 4) found 
in the house of the 2nd accused. It is 
clear from this that the Chemical Exami¬ 
ner sought for corrosive sublimate and not 
merely for mercury and that even from a 
washing or a solution of the corrosive sub¬ 
limate grains of it can be isolated. The 
only inference that can be drawn from 
the certificate is that mercury but not cor¬ 
rosive sublimate was found in the ‘scanty 
brownish incrustation” on the sandal 
stone, in the " brownish stain ” on the 
pestle and in the “ brownish stains” on 
the vegetable cutter. There is no evi¬ 
dence in the case that corrosive sublimate 

(8) *3 W.R. Cr. 24.' 

- - (4) (1679) 2 Hi, 
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decomposes by mere keeping so that the 
metal mercury is precipitated and the gas 
chlorine escapes. On the other hand, the 
lump of Viram (M.O. 5) (vide prosecution 
witness 7) kept in the records of these 
proceedings shows that such is not the 
case. (See also Encyclopaedia Britanuica, 
XI Edition, Vol. 6 ‘ chlorine ’ where it is 
said “ it attacks .mercury,” page 255). If 
so, it is impossible to infer from the trac¬ 
ings of mercury only on the material objects 
2, 3 and 4, that the 2nd accused had at 
any time in his possession any ‘ viram' or 
corrosive sublimate especially as pure mer¬ 
cury is commonly used externally by Indians 
for various purposes. It is a case of want 
of such legal evidence as enables one to 
draw the adverse inference. In view of 
this conclusion, I do not dwell on the 
absence of the mention of a white powder, 
on the sandal stone in the search list Exhi¬ 
bit H while the presence of the powder on 
the vegetable cutter and the pestle was 
mentioned in the search list Exhibit G pre¬ 
pared an hour and a half earlier. I will 
only say that Exhibit H is suspicious 
(being prepared in the absence of the 
Magistrate unlike Exhibit G) and ought not 
to be acted upon. 

(«•) Prosecution witness 7 says in chief 
examination, referring to the 3rd accused, 
“ l ie bought viram saying he wanted to 
make a preparation of it. He bought 3 
Varah’n ei lais from me for 9 anuas. The 
2nd accused was standing there near ( my 
shop.” In cross-examination he says “2nd 
accused was standing 8 feet away when I 
sold the drug. He was standing in the 
koradu.” The person who wanted to make 
a preparation was the 3rd accused himself. 
The witness does not say that the 2nd and 
3rd accused came together or returned 
together or that the 2nd accused was 
standing as if he was waiting for the 3rd 
accused or that the drug was handed over 
to the 2nd accused after the purchase. In 
my opinion the bare statement that the 2nd 
accused was standing near by is not legal 
evidence from which one can infer that the 
purchase was made for him. 

Thus it seems to me there is no legal evi¬ 
dence, or in other words, evidence which 
can be put to an English jury, on any of 
the three points, viz .:— 

(1) The purchase of the drug by or on 
behalf of the 2nd accused. 

(2) The possession by the 2nd accused 


of a drug containing corrosive sublimate 
(as opposed to mere mercury). 

(3) The 2nd accused gave it to the 1st 
accused to administer it to the deceased. 

The last point is the most important. 
If there is credible evidence on the third 
point, the absence of evidence on the other 
two is immaterial and cannot affect the case 
for the prosecution. Conversely, the absence 
of evidence on the last point is fatal. Even 
if the other two points are proved against 
the 2nd accused he cannot be convicted. 
Even if a person has corrosive sublimate 
in his possession, he cannot be convicted of 
the murder unless the drug administered 
can be traced to him ; for, if it were other¬ 
wise, the 3rd accused may be convicted 
with greater reason thau the second, seeing 
that it is clearly proved in the case that 
the 3rd accused purchased ‘ Viram ’ and 
therefore had it in his possession at least 
for some time. Even this circumstance is 
wanting against the 2nd accused, cf Shae-- 
her Mu v. Emperor (5), where arsenic was 
actually found in the house of Kusir Bap 

The only other point that has to be 
noticed is a statement in the evidence of 
P. W. 8 the Police Sub-Inspector in 
answer to the Court, "let accused said the 
subdance was placed on the plank of the 
vegetable cutter and powdered and given 

to him (section 27).The 2nd accused 

said he had powdered the substance on the 
sandal grinding stone M. O. 4 first.” If 
what was meant by the deposition is merely 
that the 2nd accused said that there was a 
sandal stone in the house used for grinding 
substances, there is nothing in the state¬ 
ment to be used against 2nd accused. I 
believe this is all the information given by 
the 2nd accused (see also prosecution wit¬ 
ness 13, page 24, lines 18—19). Probably 
this is all that the Sub-Inspector meant: 
but, if he meant more, *>., that the 2nd ac¬ 
cused told them that the substance given to 
the 1st accused was first ground on the san¬ 
dal sione and again on the vegetable cutter 
with the pestle, then I disbelieve the Sub- 
Inspector’s statement; for it is most un¬ 
likely that the 2nd accused would have 
made a confession. The statement was not 
relied on as a confession in the Court below 
and could not be used as such for it was 
not recorded under the provisions of sec¬ 
tions 164 and 364 of the Criminal Proce¬ 
dure Code. Any how the Sub-Insp ector is 

(5) (To*3) lfTC.LT 590 =-1 l.c. 578 = 14 Cr. L. 

1 . 586 . ' U- ii 
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not supported by prosecution witness 13 
who is a signatory to Exhibit H. It is signi¬ 
ficant that the Sub-Magistrate is not exa¬ 
mined by the prosecution. If the statement 
is not relied on as a confession but merely 
as a piece of infonnation that led to the 
discovery of the stone (section 27 the por¬ 
tion of the infonnation which identifies the 
substance ground on the stone with that 
ground on the cutter and with the substan¬ 
ces handed over to the 2nd accused is inad¬ 
missible under section 27. All that then 
remains is that a subs ance was ground on 
the cutter, and a substance was ground on 
the sandal stone. This is useless against 
the 2nd accused as the washings show 
merely tracings of mercury. 


/ 


It is true I entertain suspicions against 
the 2nd accused but when I find that these 
are based on Exhibit C (the dying decla¬ 
ration of the deceased containing his 
opinion as to the cause of death and 
inadmissible in evidence on that point) and 
>n Exhibit D, the suspicion has to remain 
a bare suspicion. The existence of a 
motive (as to which I agree with my 
learned brother) cannot make any differ¬ 
ence when there is total lack of evidence 
connecting 2nd accused with the cause of 
death. In this respect the case closely 
resembles Shaebor M a v. Emperor (5) and 

I hold that the 2nd accused must be 
acquitted. 


As to the 1st accused, be admits that th 
powder having been taken by him from th 
person who gave it to him was administei 
ed to the deceased with a view to caus 
purging One suspects the statement in s 

hmT K den r am0r ^ cul P ab,e intentio: 
but, in the absence of evidence to sho\ 

ocL 1,nteufu n or even motive (so fa 

as the 1st accused is concerned) or know 

edge that the drug he used was a high!’ 

? was Viram ’ one cann ° 
anv int lf^ 6 lst , accnsed was actuated b’ 
u 10U ° r knowIed ee more culpabli 

Uo l ^ t0 r a r dmit - Even if he kl *v 
It to be Vi ram (of which there is h< 

evidence) it is difficult to attribute to hin 

either an intention to cause death or know* 
ledge that it is likely to cause death ii 

7h“i e ? ncto 1 made.in.the ( eatlie: 
Part of the judgment showing the ignorant* 
among the peopje as to the nature of th< 
jdnjg. I think the utmost that can be done 

iion 3°8 V ofti th t i St accused under sec 
non 3-8 of the Indian Peuai Code. I ac 


cord ngly do so and sentence him to ten! 
years' rigorous imprisonment under that! 
section. ' | 

The case illustrates the necessity of some 
legislation to regulate the sale of poisons in 
the bazaars of the country. 

Odgers, J —[After setting cut the facts 
and discussing the evidence his Lordship 
continued]. I now pass to Exhibit D. 
It is a statement made by the 1st accused to 
the Village Munsif of the village where the 
administration of the poison took place. 
It is proved by the Village Munsif P. YV. 5 
—was retracted in the Sessions Court. 
Two points, both legal, arise with regard 
to it. Is it a confession, and, if it is, 
can it be taken into consideration against 
2nd accused ? The substance of Exhibit 
D is as follows : Second accused look 1st 
accused aside, gave him a rupee and told 
him to give arrack to the deceased. 2nd 
accused took 1st accused to ihe former's 
house and handed a packet to him. He 
told him to put the contems of the packet 
into his brother’s arrack when 1 st accused 
asked if it was to kill the deceased. 2nd 
accused said it was only a purge. "I ac¬ 
cordingly did so," he took the packet 
from 2nd accused; took the deceased to 
an arrack shop, some distance away, 
where both 1st accused and deceased 
were unknown to the arrack seller, prosecu¬ 
tion witness 2, and administered the 
powder in bis arrack. 1st accused does 
not say in Exhibit D that he did not 
know that the powder was a poison or 
that he is innocent of killing the deceased 
or of any other offence or that he tried to 
dissuade the 2nd accused from doing any¬ 
thing to his brother. Nobody could expect 
a confession to say ' I thereby committed 
a crime under section so and so of the 
Penal Code.' The packet which the 1st 
accused received from the 2nd accused 
contained poison which was administered 
to the deceased by the first accused accord¬ 
ing to the directions of the 2nd accused. 
Pirst accused is clearly guilty of murder 
unless his offence can be reduced by his 
want of knowledge or intention. He 'was 
charged with murder and Exhibit D is in 
my opinion clearly a confession in that it 
states or suggests the inference that the 
2nd accused committed, the crime with 
which he was charged. 

The next question is, if, being a confes-l 
sion by the first accused, it can be takeij 
into consideration against the gecp^l 
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accused under section 30 of the Evidence 
|Act. Both 1st and 2nd accused were tried 
for the same offence as abetment of an 
( offence is included by virtue of the expla¬ 
nation to the section. Several cases were 
quoted by the vakil for the 2nd accused 
and I will briefly deal with them. 

The earliest case is reported in The 
Queen v. Moh'sh Bisuas (6). It says that 
under section 30 the statement of fact 
which amounts to a confession of guilt may 
be taken into consideration only so far as 
that j-articular statement of fact itself 
extends against the other prisoners. Here 
the only use sought to be made of Exhibit 
D is to establish the connection between 
accused 1 and 2 by the giving and receiving 
of the packet of-poison. In the same volume 
at page 67 it is laid down that the confes¬ 
sion must implicate the person making it to 
the same extent as it implicates the person 
against whom it is to be used. In that case 
the confessors distinctly kept themselves 
out of all complicity in the actual facts 
charged against all the prisoners jointly. It 
seems to me that Exhibit D implicates 
the 1st accused at least as much as if not 
more than the 2nd accused. Moreover in 
(jnecn Empress v. Nur Mahomed (7) it was 
held that when two persons are accused of 
an offence of the same definition arising out 
of a single transaction the confession of the 
one may be used against tire other though it 
inculpates himself through acts separable 
from those ascribed to his accomplice and 
therefore capable of constituting a separate 
offence from that of the accomplice (per 
West, J). Again in Keg v. Amrita 
GoVinda (3), it is laid down that the state¬ 
ment must be a confession in its inherent 
quality and not a statement as in that case 
of withdrawal before actual perpetration 
of the crime. The case reported in The 
Queen v. Nag a (3) merely emphasises the 
infirmity of such confessions. In Em\ ress 
of India v. Ganraj (4), the alleged confes¬ 
sions sought to be used against the other 
accused tried to fix the guilt on the others 
and to excuse the confessor. It was there¬ 
fore held barred under the rule laid down 
in The Quen v. Be'aUdi Moonshee (2), 
[supra). The test of sectioirSO fs to see if 
it is sufficient by itself to justify the con¬ 
viction of the person making it of the 


offence for which he is being jointly tried 
with the other person or persons against 
whom it is tendered. 

There is no exculpatory statement in 
Exhibit D; which if sufficiently corroborat¬ 
ed would be sufficient to convict accused 1 
provided he knew the powder given to him 
was a poison likely to cause death. The 
case in Empress of India v. Ganraj (4) 
seems to be inapplicable to the present. 
Qnetn-Enipress v. Jagrup[\) lays down 
that a confession in the Evidence Act is 
not a mere inculpatory admission which 
falls short of an admission of guilt. In 
that case the confessor admitted he was 
present at the time of the crime but tried 
to prevent its commission. As stated above 
in my opinion Exhibit D is an admission 
of guilt. 

Finally in TJpcnlra Nath Da* v. Em¬ 
peror (9), the confession sought to be used 
tried to make out that the confessor was 
almost an unconscious instrument in the 
hands of the other conspirators. As stated 
above Exhibit D is a retracted confession 
and must be received with caution and used 
if at all only in so far as it is corroborated. 
At the same time it appears to me that 
Exhibit D complies with the requirements 
of section 30 of the Evidence Act and may 
be taken into consideration as against the 
2nd accused. This does not of course v 
mean that it is enough to convict him, but 
taken along with the other corroborating 
circumstance, viz., the presence of the 
2nd accused at the time the poison 
was purchased, the possession of the 
poison by the 1st accused and its 
administration of it to the deceased 
who died in consequence, together with 
the further circumstances of the motive and 
the discovery of mercury on the three articles 
seized in the house of the 2nd accused, 

1 consider these facts establish the guilt of 
the latter beyond any reasonable doubt. 1 he 
murder was delibe lately planned and 
brought about by the 2nd accused. I can 
find no extenuating circumstances whatever, 
and I would confirm the conviction and 
sentence on the 2nd accused and dismiss 
his appeal. 

By the Court.— We direct that the 
papers be placed before His Lordship the 
Chief Justice for orders. 

~ (3) (1918) P. H. 0. C. 175=46 I.C.8J4-19 
Cr. L. J, 826. i . .-r.' 


16) 10 B. Jj. R. 455 (Nj = 19 W. R. Cr. 16. 

(7) (1884) 8 Bom. -223. 

(8) 10 B. H. 0. R. 497. 
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[Judgment of Oldfield, J., to whom the 
case was then referred was as follows.—] 

Oldfield, J.,:—In this case it has been 
found that 1st accused bought a tumblerful 
of arrack of 2nd prosecution witness and 
after mixing Vi ram or corrosive sublimate 
with it gave it to deceased, who was taken 
ill immediately and eventually died. 1st 
accused was charged with and convicted of 
murder and has been found guilty in this 
Court of administering an unwholesome 
drug with intent to cause hurt to deceased, 
an offence punishable under section 328 of 
the Indian Penal Code. The case comes 
before me in consequence of a difference of 
opinion as to 2nd accused, who was charged 
with and convicted of abetting 1st accused. 

The main evidence against 2nd accused 
is an alleged confession by 1st accused, Ex. 
B, and the first question is whether that 
confession is admissible at all. It is urged 
that it is not, because in the words of one 
of the learned Judges before whom the case 
originally came, it does not satisfy the re¬ 
quirements of section 30 of the Indian 
Evidence Act inasmuch as it is a confession 
of guilt only of the lesser offence under 
section 328, not of the offence of murder, 
for which alone, it is said, 2nd accused 
was being tried. With all respect, I can¬ 
not follow the reasoning involved. Section 
30 no doubt provides that the confession of 
one accused can be taken into consideration 
against another, only when they are being 
tried jointly for the same offence, the offence 
(as the explanation shows) including abet¬ 
ment or attempt. But it is not possible to 
hold that persons tried jointly for a major 
offence and eventually convicted of a minor 
offence, as 1st accused has been and 2nd 
accused may be here, with reference to sec¬ 
tion 328 of the Penal Code are not tried for 
the latter a'so. For, otherwise, their convic¬ 
tion of the latter, which, it is not disputed, 
would be legitimate, would be had after no 
(trial at all. The correct view is clearly that 
persons under trial for a major offence are 
also being charged with and tried for any 
minor offence or offences, constituted 
by the particular ingredients of the major 
offence which may be proved ; and it can 
Imake no difference that the conviction of 
one accused of a minor offence takes place 
only in appeal, when the course of the 
proceedings has been, as in .the present case, 
the same against them both. 

of ?°j* ut oo rity yarding the application 
of section 30 to cases, in which- a conviction 


of a minor after trial for a major offence is 
in question, has been cited ; and it will 
serve no useful purpose in view of the fore¬ 
going to go in detail through the cases 
relied on before me and in the refeiring 
orders of the learned judges, since they 
deal with issues, which do not at present 
arise. For they support one or other of 
two distinct principles, of which neither is 
relevant to this case. Firstly they are 
decisions, such as Impcratrix v Pit amber 
Jinn (10), that the accused are not being 
tried jointly for the same offence, when the 
offences charged against each and the in¬ 
gredients thereof are different. Secondly 
there are others, such as The Que< n v. 
Belaiali Mor-nshee (2) and Empress of 
India v. G-inraj (4) in which the so-called 
confessions did not implicate both accused 
concerned equally, because they were not 
really confessions at all, but were made to 
show that the deponents were not parties 
to the crime charged and to shift responsi¬ 
bility for it to the others tried with them. 
One case of this kind Shahaber Ma v. 
Emperor (5) has been particularly relied on, 
because the facis in it are said to be similar 
to those before me, the statement, the 
admissibility of which was disputed, having 
been made by one accused, who gave her 
husband poison, that she received it from 
another ; but there was actually uo admis¬ 
sion by her of any offence, since, unlike 1st 
accused in the present case, she did not 
admit knowledge that what she administered 
would cause hurt or have any physical 
effect. In fact these decisions merely 
require a strict interpretation of the refer¬ 
ences in section 30 to a Joint trial “ for the 
same offence" and a “confession” and do 
not affect the conclusions at present material 
that Exhibit B was, as its terms will show, 
a confession and that the two accused were 
tried jointly for the minor offence punish¬ 
able under section 328, when they were so 
tried for the major offence of murder. 

Before stating the terms of Exhibit B, 
I deal with the other objection to it that 
it was never really given by 1st accused, 
or, if given, is entitled to no weight against 
2nd accused, because the fonner afterwards 
denied having given it. It is true that he 
did so before the Sessions Judge, who 
questioned him directly regarding it, and 
that before the Committing Magistrate, 
who did not do so, he admitted only having 

,;*«*• w _ *_* ., * 1 > ' 

~ (10) (1877) 2 Bom. 61. . 
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been drinking with deceased, but denied 
having put anything in his arrack and gave 
no explanation for its effect. But Exhibit 
B was taken by 5th prosecution witness 
the monigar of the village, where the arrack 
shop, at which 1st accused and deceased 
were drinking is situated, and it is not 
suggested that he had any reason for creat¬ 
ing evidence against either. The sugges¬ 
tion made by 1st accused at Sessions, that 
he may have desired to exculpate the shop¬ 
keeper, is unsupported and is not probable, 
4th prosecution witness, a man of some 
credit who attested Exhibit B, did not 
admit anything, which detracted from its 
weight. It no doubt is referred to in 5th 
prosecution witness’s evidence only as a 
note of what 1st accused said and it was 
not sent with the first report, Exhibit E, 
but there is no reason for doubting that it 
is a correct record of the substance of what 
was said and what was given to the police 
on their arrival. There is -nothing impro¬ 
bable in 1st accused making such a state¬ 
ment, when he found the effect of the drug 
on deceased so much greater than he had 
expected. There is in my opinion no 
reasonable doubt that Exhibit B was given, 
as it purports to have been. The objection 
that it was not given voluntarily is support¬ 
ed only by the suggestion that the words 
used by 5th prosecution witness in inviting 
1st accused to give it must be taken with 
reference to the former’s official position as 
holding out an inducement. They were 
according to 5th prosecution witness, who 
alone speaks to them, that 1st accused 
should tell the truth and that to tell the 
truth was always good; and they involve 
no inducement, express or implied. In 
these circumstances Exhibit B must be 
treated as admissible evidence to be taken, 
in the words of section 30, into considera¬ 
tion against 2nd accused : and its weight is 
not in my opinion materially affected by 
the fact that 1st accused later denied 

having given it. _ ., . 

1st accused in Exhibit B said that 
(1) he administered to deceased in arrack a 
drug, which he had received from 2nd 
accused, (2) the drug was to make deceased 
purge in order that 2nd accused his brother, 
might carry him back to the family house, 
which contrary to the former’s wish lie 
had left. Exhibit B accordingly contains 
a full admission of 1st accused s liability 
under section 328; and the question is 
then of its effect against 2nd accused 


when, as section 30 permits, it is taken 
into consideration against him. This por¬ 
tion of the section has been construed in 
many decisions. But their result, so far 
as it is definite, seems to be only what in 
the present case would be clear indepen¬ 
dently of them, that a conviction cannot 
be based exclusively on the testimony of 
a person, who cannot be cross-examined, 
if he is uncorroborated or corroborated only 
by an accomplice. No further general 
rule as to the extent or nature of the 
corroboration to be required emerges from 
the judgments, which naturally deal direct¬ 
ly with the particular circumstances on 
each occasion before the Court; and it can 
therefore be said only that the corrobora¬ 
tion must be on material particulars and 
taken with the confession must justify 
belief in the substantial truth of the latter. 

Of the four headings of the prosecution 
evidence relied on for this purpose, the 
first, that regarding motive, affords corro¬ 
boration, both generally and with reference 
to 1st accused’s account of the reason 2nd 
accused gave him ; and it, in my opinion, 
goes as far as is necessary in this direction. 
It is alleged that it establishes a liaison 
between the wife of deceased and 2nd 
accused and that this explains the latter’s 
desire to induce deceased, his brother, to 
return to the family house, which he had 
left about ten days earlier. The suggestion 
against deceased’s wife may be true. But 
the evidence for it is indirect and in some 
respects defective; and it is therefore 
safer to reject it. 

There is however no sufficient reason for 
doubting the evidence that 2nd accused, 
as 1st accused said in Exhibit B, desired 
his brother’s return and there is no impro¬ 
bability in his having hoped to compass it 
by bringing him back, when he was ill and 
helpless. It is urged that this motive is 
disproportionate to the means employed ; 
but the objection can be accepted only on 
the assumption, which is negatived by the 
judgments in the case of 1st accused, that 
the causing of more serious harm than a 
temporary physical disturbance was in¬ 
tended. 

Next there is the evidence of 7th 
prosecution witness who deals in medi¬ 
cines, that shortly before the date of the 
death he saw 2nd accused outside his shop, 
when he was selling Viram or corrosive 
sublimate to 3rd accused, who has been 
acquitted. There is no reason for doubting 
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the independence of the witness or the 
truth of his evidence. There is however 
no corroboration and it is argued further 
that 2nd accused might have come to the 
village, the ordinary shopping resort for 
the neighbourhood for his own purposes 
and his presence outside the witness's 
shop may have been a mere coincidence ; 
and it is true that no actual conversation 
or other ictercourse between him and 3rd 


nothing to it. As regards the mercury on 
the two last mentioned utensils 13th pro¬ 
secution witness, the monigar, no doubt 
said that the cutter was found in the room 
occupied by 2nd accused’s mother; 12th 
prosecution witness, however, a brother of 
deceased and 2nd accused did not corro¬ 
borate this; whilst 8th prosecution toat 
witness said it was taken from the kitchen, 
and in any case, in view of the close 


accused is alleged. But on the other hand 
he is referred to as standing only eight 
feet from 7th prosecution witness on the 
kora hi ; he has made no attempt to show 
on what other business he was there; and 
he did not call 3rd accused, who was 
acquitted under section 289 (2), Crimintl 
Procedure Code, at the conclusion of the 
prosecution case and who could have sup¬ 
ported his denial of any connection be¬ 
tween them. It seems to me very pro¬ 
bable that 7th prosecution witness’s evi¬ 
dence is true. But it is merely consistent 
with the prosecution case and does not 
advance it appreciably on the material 
point*, to which I now turn, 2nd accused's 
possession of corrosive sublimate and his 
having given it to 1st accused. 

The evidence as to possession is that in 
consequence of statements to the Police 
Sub Inspector, 18th prosecution witness, 
by 1st accused and afterwards by 2nd 
accused, the latter's house was searched 
twice, a vegetable cutter and a pestle 
beinR foun^ on the first occasion and a 
grinding stone on the second, all these 
bearing, as analysis has shown, traces of 
mercury; and at the trial the statement of 
2nd accused just referred to, which no 
doubt is alleged to have been made in pre¬ 
sence of the Sub-Magistrate, but was not 

separately recorded, was relied on as an 
admission of the identity of the mercury 
then found with that administered by 2nd 
accused. As regards this statement its 
details were no doubt elicited on 2nd 
accused s behalf in cross-examination of 
7th prosecution witness ; but it must be 
conceded that the effect of what lie said is 
not clear and before me the attempt to 
argue from it was abandoned. The evi¬ 
dence regarding the finding of the grind¬ 
stone has also been attacked ; but it is 
unnecessary to consider whether the 

, W r aS successfu, » because the 
7 en . fr ° m . th « Presence of mercury 
° n * he st ? ,ss,m,lar that relating to 

the vegetable cutter and pestle and adds 


quarters, at which those concerned lived, it 
does not seem to me that anything in 2nd 
accused’s favour follows, if 13th prosecution 
witness’s statement is accepted. Ramesam, 
J., in his judgment has laid stress on the 
fact that analysis revealed the presence 
only of mercury, not viram or corrosive 
sublimate. But it is not clear that analy¬ 
sis was directed towards distinguishing or 
could have distinguished between the two 
and it is a fair inference from the use of a 
pestle, that the solid viram corresponding 
with corrosive sublimate, not the liquid 
mercury was in question. There seems to 
me no reasonable doubt that corrosive 
sublimate was shortly before deceased’s 
death in 2nd accused's possession ; and, as 
he has adduced nothing to explain this or 
transfer responsibility to any other member 
of his family the inference must so far be 
against him. 

There remains however the question, on 
the answer to which the decision must 
really turn, whether there is evidence to 
corroborate the allegation in Exhibit D 
that 2nd accused gave the viram, of 
which he was possessed, to 1st accused • 
and the answer must on the best considera¬ 
tion I can give be that there is not. There 
is no direct corroborative evidence on the 
point: and in the circumstances of the case 
an inference from the proved possession 
ot viram by two men in success on to 
the identity of the viram in question 
and its transfer from the one to the other 
would exclude reasonable doubt, only if 
viram were so rare a substance and its 
possession by any ( articular individual so 
extraordinary, as to exclude the possibility 
* °‘ he 5 explanations. But this is not 
established It is true that accused has not 
a tempted to prove actual possession of 

iS fv n l ,nnocent Purpose by any 
inmate of his house and has not suggested 

any explanation of 1st accused’s possession 

other than the letter alleged. K h 

clear that Viram is readily procurable 

and although 7th prosecution witness 
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denies any sale for the last two years 
except to 3rd accused, he presumably is not 
the only vendor in the neighbourhood. 
That the drug is a common medicine 
is shown by the quotation in the 
judgment of Ramesam, J., from Macleans ’ 
Manual III, 845 ; and it is further, I believe, 
a cosmetic. It is accordingly impossible 
to hold that any special explanation need 
be required for its possession by either 1st 
or 2nd accused or that there is evidence 
from which the giving of it by the latter to 
the former can be inferred. 

In these circumstances, Exhibit 13 is 
uncorroborated in a material respect and 
2nd accused cannot be convicted on it. The 
case is one of suspicion and it must fail for 
want of essential evidence. The appeal of 
2nd accused must therefore be allowed and 
he must be acquitted and released. 

Accused 2 acquitted. 
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Wallis, C.J., and Oldfield, J. 

Rajah Bahadur Narasingerji Qy(laa¬ 
ger ji —Appellant 

v. 

Raja Vanugon'i Purthasarudhi Raya- 
nim Oaru and others —Respondents. 

Appeals Nos. 46 of 1919 and 57 of 1920, 
decided on 24th February 1921, from the 
preliminary and final decrees of the Tempo¬ 
rary Sub-J., Nellore, dated the 5th October 
1918 and 7th October 1919, in Original 
Suit No. 1 of 1917. 

(a) Transfer of Property Act, S. 58—Sale with 
clause for repurchase cannot be presumed to be a 
mortgage. 

Although S. 58 recognises mortgages by con¬ 
ditional sale where the mortgagor ostensibly 
sells the mortgaged property on condition that 
on payment of the mortgage money on a cer¬ 
tain date tho buyer Bhall transfer the property 
to the seller, the section has not the effect of 
raising a presumption that a sale with an 
agreement to reconvey is a mortgage. 42 Mad. 
407, Foil. [P- 501, C. 1 ] 

(b) Evidence Act, S. 02 —Evidence of sur¬ 
rounding circumstances is not admissible to con¬ 
tradict terms of a document. 

The surrounding circumstances r< f> rred to 
in tho proviso are circumstances which enable 
the Court to ascertain and give iff jet to the 
full intention of the parties as expressed in the 
document itself, and evidence ui surrounding 
circumstances is not admissible under the pro¬ 
viso for the purposo of contradicting iheterm* 
of the document. [P- 500, C. l.J 


(c) Evidence Act, S. 93- Language defective — 
Evidence to supply defects is not admissible. 

Where the language of a document is defec¬ 
tive, oral evidence is.inadmissible under S. 93 
to supply such defects. [P. 502, C. 1.] 

(cl) Civil P. C., S, 60—Right to gel re¬ 
conveyance of property worth fifteen lakhs for pay- 
ment'of six lakhs is property attachable and trans¬ 
ferable—Transfer of Property Act, S. 6. 

A right to get a reconveyance of and posses¬ 
sion of property worth fifteen lakhs for payment 
of six lakhs is property of a very valuable kind 
which is attachable and saleable under the pro¬ 
visions of the Civil P. C., notwithstanding 
the amendment of the Transfer of Property 
Act. [P.502,0.2.] 

(e) Transfer of Property Act, S. 55 — Default¬ 
ing vendor is not entitled to interest when vendee 
lias been forced to keep money idle. 

A defaulting vendor is not entitled toiuterest 
when circumstances are such as to require the 
purchaser to keep the purchase money lying 
idle and unproductive, or at least to justify 
him in doing eo. [P. 504, C. 1.] 

E. Nnrtoni S. Srinivasa Aiyangar and 
A. Krishnastoami Aiyar —for Appellant. 

T. Rnngachariar and S. Varadachariar 
—for Respondents. 


Wallis, C. J :—The questions arising 
in this appeal from the decree of the Tem¬ 
porary Subordinate Judge of Nellore are 
whether the three plaintiffs as auction- 
purchasers of the right, title and interest 
of the 2nd defendant, are entitled to 
redeem the suit lands in possession of the 
1st defendant on the footing that the 
transaction of 4th August 1908 evidenced 
by Exhibits X and U was a mortgage by 
conditional sale, or in the alternative are 
entitled to a reconveyance of such lands 
from the 1st defendant on the footing that 
the transaction was a sale by the 2nd 
defendant to the 1st defendant with an 
agreement to reconvey and that the price 
was duly tendered and refused. It was 
not disputed in the appeal that a form of 
tender was gone through, but it was denied 
that the necessary six lakhs were tendered 
and that the 2nd defendant and those 
ac.iug with him were in a position to pro¬ 
duce so large a sum of money. The 
Subordinate Judge has found for the plaint¬ 
iffs on both questions, and the 1st defend¬ 
ant has appealed. The 1st plaintiff 
belongs to a family of landowners who are 
related to the 2nd defendant the Rajah of 
Kalahasti and'is the brother of the 15th wit¬ 
ness for the plaintiff who.took a leading part 
in these transactions. He was the electe 
representative of the Madras Zamindars in 
the Viceroy’s Council, and now fills an 
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even more responsible position. The 2nd 
plaintiff is a retired District Judge, and the 
3rd plaintiff is a Nellore Landholder. 

The 2nd defendant, now deceased, the 
Rajah of Kalahasti, an incumbered estate 
which has been much before the Courts, 
succeeded to the estate in 1905 at a time 
when its affairs were in a state of the 
utmost embarrassment. It has been taken 
over with the adjoining estate of Karvet- 
nagar in 1899 by the Court of Wards after 
the Court of Wards Regulation had been 
amended for the purpose, and under the 
provisions of the amended Regulation suits 
had been stayed and the execution of 
decrees suspended to allow the Court of 
Wards to arrange for the liquidation of the 
debts. In 1905 the Court relinquished the 
task as hopeless, and handed back the 
estate to the proprietor with the result 
that the creditors were again at liberty to 
pursue their remedies and execute the 
decrees. The proprietor died shortly after¬ 
wards in the August of that year, and tfas 
succeeded by his uncle, the 2nd defendant, 
who was also his natural father having 
given him in adoption to the late Rajah. 
The position of the 2nd defendant on his 
succession though nearly desperate was 
better than that of his neighbour of Karvet- 
nagar, as none of the three taluks which 
constituted the estate was the subject of a 
usufructuary mortgage. Consequently he 
became entitled to collect the rents of the 
estate so long as he could stave off sales in 
execution, and it is material for the pur- 
pose of the present case to note that he 
«, , , in retaining possession of the 

suit taluk until the transaction now in 
question in 1908, and of another taluk till 
1911. when it was sold to the Mahant of 
Tirupati. All that is material for the 

0f , tl ‘ e is that between 

iyup the date of his succession, and 1914 
the date of the alleged tender, large sums 
ot money must have come into his hands 
as against which must be set the fact that 
he had to defend an unsuccessful suit by 
the widow of the late Zamindar disputing 
his right to the succession. Any accumukv 
tions from this source would of course have 
been liable to attachment by the creditors 
of the estate, and this may account for the 

RaT ° f the - plaintiffs ' vith whom the 
Rajah was ac mg to give full evidence as ' 

£ h ir°L al affairs * and a factor not 

®| ght * m considering the 1st 
defendant s case that the 2nd defendant 


was not in a position to find six lakhs for 
the alleged tender oil the 31st August 1914. 

As regards the question whether the 
transaction of 4th August 1908 evidenced 
by Exhibits X and U was a mortgage, the 
findings of fact of the Subordinate Judge 
in his elaborate and careful judgment have 
not been successfully challenged on either 
side, and I shall only deal with the finding 
as to undervalue. Raja Venugopal, the 
brother of the Rajah of Venkatagiri, had a 
mortgage over the taluk in which the suit 
lands are situate, and obtained a decree in 
execution of which he brought 27 villages 
to sale in March 1908, leaving the 196 
villages which are the subject of this suit 
unsold. These 27 villages then fetched 
Rs. 3,46,000 but the sale of 24 of the 27 
villages was afterwards set aside on the 
ground of undervalue, and pending appeal 
the dispute was settled by the purchasers 
from the vendee paying an addiiional 
Rs. 60,000 so that eventually the 27 villages 
realised over 4 lakhs, and I entirely agree 
with the Subordinate Judge’s conclusion in 
paragraph 53 that the reasonable inference 
is that the total price represented 15 year’s 
purchase of the year’s income less the 
peiskevsh. This first sale left Rajah 
\ enugopal’s decree still unsatisfied to the 
extent of nearly six lakhs, and he was 
accordingly taking steps to bring the 196 
suit villages to sale when the 2nd defendant 
obtained six lakhs from the 1st defendant 
by the suit transaction, a sum which was 
little more than sufficient to satisfy the 
decree and stay the sale. Now if 27 vil- 

iQ g n e Q had fetch [ d Rs * 3 - 46 ’ 000 in March 
1908 a price which was being challenged 

I or inadequacy it is quite clear that six 

lakhs cannot have been anything like the 

market value in the following August of 

the remaining 196 villages. There is no 

the d ?7 C vm? d “ aS ?“ t0 Suppose * that 
the 27 villages differed materially from the 

remammg 1% villages of the Pamur taluk, 

still less that they differed to such an 

extent as to make the value of the«e V 

Them T al - t0 tW0 -* irds of the value of 
the 197 remaining villages of the taluk 

which are the subject of the present suit 

and I entirely agree with the learned Sub- 

ordinate Judge that in August 1908 six 

lakhs in no way represented the market 

value of the 196 villages or the sum which 

Thl ZT ^ 5 etch at a Court sale 
The Subordinate Judge has found that they 

w? W9ftb 1$ jalibs eyen in 1908 relying 
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on negotiations and bids which took place 
in 1914, and, without committing myself to 
his exact figure, I have no hesitation in 
agreeing with him that in August 1908 six 
lakhs would have been a most grossly in¬ 
adequate price and much less than could 
have been realised by private sale or even 
by a Court sale. Further there is the evi¬ 
dence of 15th witness for plaintiffs who 
was intimately acquainted with the affairs 
of the estate that the gross income of the 
suit villages is about Rs. 1,50,000, peish- 
cush about Rs. 50,000 and the cost of 
management 7 or 8 per cent, of the gross 
income. The 1st defendant who has been 
in possession of the accounts of the suit 
villages since 1908 made no serious 
attempt to dispute these figures by refer¬ 
ence to the accounts; and the admission 
of 13th witness for defendant that the 
peishcush and road cess amount to 
Rs. 55,000 strongly corroborates the evi¬ 
dence of 15 th witness for plaintiff that the 
gross income was Rs. 1,50,000, having 
regard to the usual proportion existing be¬ 
tween the beriz or gross revenue and the 
peishcush, to say nothing of the excep¬ 
tionally favourable terms on which this 
and the three neighbouring zamindaries 
were settled in 1802 as fully appears in 
the Seer darn “f State v. Maharajah of 
Venka/agiri (1). There is the further fact 
relied on by the Subordinate Judge in 
paragraph 61, that there was really no 
bargaining at all about the market value 
of the property. The 1st defendant him¬ 
self admits lhat there was no discussion 
between him and the 2nd defendant’s 
Dewan as to the price to be paid, and 
though he and his witnesses speak to 
making some independent enquiries, this is 
as unreliable as the rest of the evidence of 
the defence and has been rightly dis¬ 
regarded 

The facts that there was no discussion 
as to the price, that the money was ob¬ 
tained to avert a Court sale, and that the 
fact which 1 hold to be fully established 
that the alleged price was out of all rela¬ 
tion to the market value are circumstances 
which no doubt point to a mortgage rather 
than a sale. If we were at liberty to apply 
the decision of Courts of Equity in Eng¬ 
land I think that these findings would sup¬ 
port the inference that the conveyance 

"To fIDIO) 31 M.IiJ. 97=35 I. C. vJGG = (1016) 
•i M. \V N. 9G, 
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Exhibit X was originally intended a; a 
security for money and must be treated as 
a mortgage. As observed by the learned 
Editor ot Coke on Littleton 504 ( i>) in a 
note which is cited by Story "If the 
money paid by the grantee was not fair 
price for the absolute purchase of the estate 
conveyed to him; if he was not let into 
immediate possession of the estate : if in¬ 
stead of receiving the rents for his own 
benefit, he accounted for them to the grant¬ 
or and only retain d the amount of the 
interest; or if expense of preparing the deed 
was borne by the grantor, each of the cir¬ 
cumstances has been considered by the 
Court as tending to prove that the convey¬ 
ance was merely pignoritUious.” I do not 
think the decisions referred to in support 
of these propositions are inconsistent with 
the later decision in Alders' n v. White (2) 
but it has been held by the Privy Council, 
as regards transactions which no doubt 
arose before the Transfer of Property Act 
thatthese equitable decisions are inappli¬ 
cable in India Balkislun Da< v. IF. F> 
Legge (3) where their Lordships after 
referring to the provisions of section 92 of 
the Indian Evidence Act observed that 
cases such as these ” must be decided on 
a consideration of the contents of the docu¬ 
ments themselves with such extrinsic evi¬ 
dence of surrounding circumstances as may 
be required to show in what manner the 
language of the documents is related to 
existing facts." This ruling which was 
followed in Jhando Singh v. Vahid-uddn 
(4) and has been approved in Maung Kyin 
v. Ma Shire La (5) which however was not 
a case of a sale-deed and agreement to re¬ 
convey, clearly refer to the language of 
proviso 1 to section 92 of the Indian Evi¬ 
dence Act, and the surrounding circum¬ 
stances referred to in the proviso are cir¬ 
cumstances which enable the Court to 
ascertain and give effect to the full inten 
tion of the parties as expressed in the 
document itself, and evidence ol sur¬ 
rounding circumstances is not admissible 
urder the proviso for the purpose 
of contradicting the terms of the 

(2) 2 De. G. & J- 97=4 Jur. N. S. 126 = 
6 W R 242 

(3) (1899) 22 All. 149 = 27 I.A. 53 = 7 Sar. 6ul 

<P (4Kl918)p8 AIL 670=361. C. 88 = 43 I A. 284 

(P (5M1017) 45 C«l. 829 = 42 I.C. (J42*=44 
aw (P.c.) 
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document. Following these decisions 
this court has recently held in Mnlhnveln 
Hilda'la,- v. VijIhU'nga if ".Jailer (6) 
that although, section 58 'of the Transfer 
jf Property Act recognises mortgages bi¬ 
conditional sale where the mortgagor 
ostensibly sells the mortgaged property on 
condition that on payment of the mort¬ 
gage money on a certain date the buyer 
shall trail-fer the property to the seller, the 
section has not the effect of raising a pre¬ 
sumption that a sale with an agreement 
to reconvey is a mortgage; and having 
regard to the decision just cited I think we 
are precluded from holding this transaction 
to be a mortgage unless it appeals on the 
face of the documents read in the light of 
the surrounding circumstances that it was 
the intention ot the parties that it ;hould be 
a mortgage. A • Strict application of this 
rule may have the effect of excluding most 
of these transactions from the class of 
mortgages by conditional sale, but on the 
other hand it will have the effect of put¬ 
ting an end to the uncertainty in which 
these Irani actions have been involved and 
the litigation to which they have given 
rise. This appears to me to be the only 
alternative if we are precluded from treat¬ 
ing transactions of this kind as mortgages 
on the ground on which 1 brink the Courts 
of equity formerly proceeded that it would 
be inequitable to give effect to them as 
sales. 

As regards the conveyance, Exhibit X 
the opening recital that "the vendor has 
in order to prevent the properly being sold 
in public auclion and realising much less 
than what they are • actually worth, 
agreed to convey by private sale the said 
villages to the said purchaser for the sum 
of 6 lakhs only ’ does not in my opinion 
lelp either side. It does not say or sug- 
gest to my mind that six lakhs is taken as 
the true value which every one knew it 
was not that it is only a recital that the 
transaction would prevent the properties 
being sold by Court auction for much 
less than they were worth whilst at the 
same time securing to the vendor full 
means of getting back the properties 
sold on repayment of the price. The 
bubordmate Judge has found evidence 
that a mortgage was intended in the 
tact that the conveyance itself reserves 
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a right to a reconveyance, but I 
think that this a mere matter of drafting 
on which no such inference can be safely 
rested. The fact that the right to a recon¬ 
veyance is mentioned in Exhibit X as well 
as in Exlrbit U appear; to me to make no 
difference in substance. Nor do I think 
that the reservation of mineral righ'.s throws 
any light on the question, as it is equally 
consistent with a mortgage or a sale. The 
evidence is that no minerals that could be 
profitably worked had been found in the 
estate. The plaintiffs also rely on the 
stipulation in Exhibit U that the vendor 
(" the 1st defendant agrees to sell and the 
2nd defendant agrees to purchase the 
villages. . . . the said sum to be paid by 
the purchaser to the vendor on the 31st of 
August 1912, the 31st day of August 1913 or 
the 31st day of August 1914 and not earlier 
as showing that the 2nd defendant was as 
much bound to repurchase as the 1st 
defendant was to resell, and therefore this 
must be regarded as a stipulation for the 
repayment of the mortgage money. I doubt 
if this is the correct interpretation of the 
conveyance, the words " the vendor agrees 
to sell and the purchaser to purchase” which 
appear to be taken from some English 
precedent do not in my opinion create any 
real reciprocity of obligation. It is clear 
that the 1st defendant on any construction 
would only have been entitled to call for a 
repurchase at the end of August 1914 and 
not at the earlier date referred to and I 
doubt if this provision can be said to show 
an intention of the parties to give him that 
right even on the 31st August 1914. The 
provision in clause ii of Exhibit U that the 
vendor, the 1st defendant is to be entitled 
solely to the possession and enjoyment of 
the villages till the sum of six lakhs is 
paid to the vendor and a conveyance exe¬ 
cuted, and the further provision in clause iii 
that in the event of his failure to pay 
before the 31sl August 1914 the 2nd defend¬ 
ant is to lose all his rights to rc-purchasc, 
though consistent with the transaction 
being a mortgage, do not of themselves 
sufficiently show such an intention. There 
has been much discussion as to the bear¬ 
ing of the obscurely worded clause iv, as to 
the distribution between the 1st and 2nd 
defendants of compensation paid under the 
Land Acquisition Act for land taken up 
between the date of Exhibit U and the date 
of the reconveyance. The compensation 
money is to be taken, "unless Govejmjuyjl 
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otherwise expressly provides" to be equiva¬ 
lent to 20 years’ rent of tire land acquired, 
and the 1st and 2nd defendants are to be 
entitled each to his proportionate share of 
the compensation money, the share of the 
money due to the purchaser “ if need be ” 
“ being given credit for towards the saie 
price of six lakhs already mentioned and 
agreed upon." The words “ unless Govern¬ 
ment otherwise expressly provides” can only 
mean, having regard to their position in the 
sentence, unless compensation is awarded 
on the basis of some other number of years 
purchase. Clause iv does not show clearly 
on what principle compensation is to be 
apportioned, and the language being defec¬ 
tive oral evidence is inadmissible*under 
section 93 of the Evidence Act to supply 
such defects. Taking the clause as it 
stands the provision that the 1st defendant's 
share of the purchase-money is “ if need 
be” to be given credit for towards the sale 
price of six lakhs is too vague and uncertain 
to have any elTect given to it. Possibly 
under the scheme of distribution what was 
contemplated but not provided, the whole 
of the compensation money might be re¬ 
tained in some circumstances by the 1st 
defendant leaving nothing for the 2nd 
defendant. This could only happen in a 
period longer than the three years allowed 
by the terms of the document.for repurchase, 
and Would so point to a mortgage, but it 
is far from clear what was meant by *' if 
need be ” and on the whole after very- 
careful consideration I find it difficult to 
say that the transaction has been suffici¬ 
ently shown to be a mortgage. If we are to 
regard only the terms of the documents it 
must always be difficult to find satisfac¬ 
tory reasons for saying that the transaction 
is not what it appears to be on the face of it. 

The next question for consideration is 
whether, assuming it not be a mortgage, 
the purchase-money was duly tendered by 
the 2nd defendant to the 1st defendant on 
the due date, the 31st August 1914. 

[After a discussion of the evidence His 
Lordship continued.] For these reasons I 
am not prepared to differ from the Subor¬ 
dinate Judge’s finding on this question. 

Mr. A. Krishnaswamy Iyer, who appear¬ 
ed with Mr. Norton also contended that 
the plaintiffs are not entitled to sue because 
what was attached and brought to sale 
was only' the 2nd defendant’s right to a 
reconveyance and that this was a mere 
right to sue ” and incapable of transfer 
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under section 6 of the Transfer of Property 
Act. For some reason or other, the Select 
Committee which was responsible for the 
amendments introduced into the Act in 
1900 s:ruck out the words “ for compensa¬ 
tion for a fraud or for harm illegally 
caused " from section 6 (r) making it read 
“a mere right to sue cannot be transferred," 
whilst at the same time providing for the 
transfer of actionable claims as defined 
in the Act. Now in the first p’ace I do not 
think that the amendmeut in question 
should be construed as affeciing the attach¬ 
ment and sale of property provided for in 
the Civil Procedure Code. Section 60 of 
that Code, which makes the property of the 
judgment-debtor liable to attachment, ex¬ 
cept only in clause M “ a mere right to ( 
sue for damages.” In these circumstances 
a right to get a reconveyance of and 
possession of property worth fifteen lakhs 
for a payment of six lakhs seems to me to 
be property of a very valuable kind which 
is attachable and saleable under the provi¬ 
sions of the Civil Procedure Code, notwith¬ 
standing the amendment of the Transfer of 
Property Act. Further the prohibition of 
the transfer of a mere right to sue is only 
an application to India of an equitable 
doctrine, and should not be read as invali¬ 
dating transfers such as this which would 
not be regarded as transfers of a mere or 
bare right to sue in England. A contract 
to sell or lease land is assignable both in 
England and in India and does not cease 
to be assignable and become a mere right 
to sue, as contended before us, merely 
because the other party to the contract has 
refused to perform it. Further as held by 
this Court in Vtn'tnteswara lyerx■ Ramin 
Nambudri (7) this contention is directly- 
opposed to the provisions of.the Specific Re¬ 
lief Act under which performance of such a 
contract is enforceable under section 23 by 
the transferee as the “ representative” of 
the transferor. In Clegg v. Bramhy (8) 
Parker, J., has explained the equitable 
doctrine as to the assignment of a bare 
right to sue in a passage which has since 
been cited with approval in Count;/ Hotel 
and T Vim Company V. London and North 
Western Railway (9) and Ellis v. Torring- 

" (7) (1916) 3 L7W. 435=33 I C. 696=19 M.L. 
X 3*29. 

(8) (1912) 3 K.B. 47-1 = SI LJ. K.B. 1081 = 

106 L T. 825. „ , „ 

(9) (1918) 2 K.B. 251=69 L.J. K.B. 918 = 
16 L.G.R 597 = 6-1 S.J. 066=36 T L.R. 7§C. 
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Ion (10) and has shown that the test is 
“ whether the subject-matter of the assign¬ 
ment, was in the view of the Court, property 
with an incidental remedy for its recovery, 
or was a bare right to bring an action 
either at law or in equity." In my opinion 
the 2nd defendant’s right would have been 
treated in equity as properly. 

The last objection is that on the 31st 
August 1914 the 2nd defendant had no right 
to tender because his interest had passed 
to the 1st defendant under the Court sale of 
25th August, which has never been con¬ 
firmed because the 1st defendant never paid 
the balance of the purchase-money. It would 
appear that he-never intended to do so and 
merely purchased through a namelender 
with a view to prevent the tender. In 
support of this objection the decision of the 
Privy Council in b'har nii J\hir v. 3ft tli»ra 
Prisad (11) was relied on. That was a 
case under the old Code in which the sale 
had been duly confirmed, and no question 
arose as to the effect of a sale which went 
off for failure to complete. Section 65 of 
the present Code provides that “ where 
immoveable property is sold in execution of 
a decree and such sale has become abso- 
Jute” (».*., been confirmed) “ the property 
shall be deemed to have vested in the pur¬ 
chaser from the time when the property is 
sold and not from the time when the sale 
becomes absolute." I think the converse 
is equally true, and that, where the sale is 
not confirmed, nothing is to be deemed to 
have vested in the purchaser just as under 
the Registration Act a sale does not take 
effect till registration but on registration 
dates back to the date of sale. If regis- 
tration is not effected within the prescribed 
period the conveyance is inoperative. 
Mr. Rangachari for the respondents has also 
called our attention to the provisions of 
Order 21, rule 8+ that, if the auction-pur- 
chaser does not make the deposit the 
property is to be resold which goes to 
show that it was not vested in the first 
purchaser and to the provisions of rule 86, 
that if the property is to be resold he 
is to forfeit all claims to the property. H e 
has also referred to rule 89 which we 
recently had to consider. In that rule the 
words the person owning such property” 
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include in my opinion not only the judg¬ 
ment-debtor but also a transferee by- 
private sale after attachment and before 
the Court sale. The wording of the rule 
proceeds on the assumption that the auc¬ 
tion-purchaser has not yet become the 
owner, and I think that the 1st defendant 
who never completed the purchase never 
became the owner and on the 31st August 
1914 the 2nd defendant has not lost his 
right to tender, if so advised. Even if this 
were not so and the 1st defendant became 
the owner as lrom the date of the sale, 
the effect of his purchase would be 
to render the performance of the tender 
impossible by uniting both the right and 
the liability in himself. If in such a case 
he afterwards failed to complete, I doubt if 
he could be treated as having destroyed 
the interest which he had acquired only 
provisionally and as having enlarged the 
interest which he already had by failing to 
make the tender. It would, I am inclined 
to think, be more equitable to regard an 
actual tender as unnecessary in the circum¬ 
stances and to order him to reconvey the 
property on receiving the amount of the 
tender. It is however unnecessary to 
express any final opinion upon this appa¬ 
rently novel question. In the result the 
appeals fail on the merits, but on the 
view we take of the case the decree of the 
lower Court must be varied by omitting the 
words “bis mortgage and other" in clause 1 
and the whole of clause 2, which are 
inapplicable to a decree for specific relief. 
The money has, it is stated, already been 
paid into Court pursuant to the decree. The 
appellant must pay the respondent’s costs. 
Fee under rule 46 of ihe rules under the 
Legal Practitioners Act is fixed at 
Rs. 3,000. 

Our decision that the suit cannot be 
treated as a suit to redeem the mortgage 
but must be treat id as a suit for specific 
performance of a contract and damages 
necessitates the modification of the decree 
\Ve have heard much learned arguments 
and several cases have been cited to us as 
to what is to be done in a suit like this 
where the suit is due to the vendor’s 
default and refusal to complete the contract. 

I he result of the cases which have been 
cited to us, as might be expec:ed, is to 
confirm what is stated in paragraph 1402, 
1404 and 1+10 of Fry- on Specific Per- 
formance. The question of the interest 
payable by the purchaser is generally a 
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matter of express stipulation and most of 
the English cases are interpretations of 
the particular stipulations in the contract. 
In one of the earliest cases, E.'dalle v. 
Stephens-'n (12) the -Vice-Chancellor (Sir 
John Leach) says, “ where there is no 
stipulation as to interest, the general rule 
of the Court is, that the purchaser when he 
completes his contract after the time 
mentioned in the particulars of sale shall 
he considered as in possession from that 
time, and shall from thence pay interest at 
£\ per cent, taking the rents and profits.” 
There is, however, one exception to that 
rule and that is that, when to allow the 
defaulting vendor interest and leave the 
purchaser the profits would benefit the 
defaulting vendor, in consequence of the 
interest being in excess of the mesne profits 
as laid down by the Vice-Chancellor (Sir 
John Leach) in the case just cited. In 
such a case the vendor is not to have more 
than the amount of the mesne profits. 
Ordinarily one side would have to pay the 
other the difference between the interest 
and the mesne profits. That case neces¬ 
sarily implies that even where the vendor 
is in default he does not lose his light to 
interest on the purchase-money in the 
absence of special stipulation or circum¬ 
stances. 

There is one class among others of special 
circumstances which disentitles (a defaulting 
vendor to interest and that is when they 
are such as to require the purchaser 
to keep the purchase-money lying idle 
and unproductive, or at least to justify 
him in doing so.) That case is dealt with 
in paragraph 14 0 of Fry on Specific 
Performance. Those circumstances exist 
here because the plaintiff paid on the 
5th March 1919 into Court the purchase- 
money of six lakhs. It makes no difference in 
our opinion that this was paid on the footing 
of a mortgage rather than on the footing of 
specific perfonnance. The vendor was 
equally unwilling to accept payment on 
either footing. We think it would be 
unfair to throw the loss upon the plaintiffs 
by making them liable for interest after 
their payment into Court of a sum of six 
lakhs which is equivalent to the purchase- 
money due. The first defendant therefore 
will be entitled to interest on the sum of 
six lakhs from 1st September 1914 up to 
5th March 1919, the date of the deposit at 
6 per cent, per annum. On the other hand , 

(12) 1 Sim & S. 132 = 24 K. tt. 151. ~ 
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the p’aintiffs will be entitled to mesne 
profits from 1st July 1914 until possession 
or until the expiry of three years from this 
date, whichever may be earlier. 

A final objection has been taken that the 
plaintiffs did not, by their purchase, acquire 
any right to rents and mesne profits, 
because a mere right to sue for damages 
is not attachable under section 60 of the 
Code of Civil Procedure. I am not pre¬ 
pared to agree with this contention. Here 
it is not a mere right to sue for damages 
which is.being a'tached but it is the whole 
interest of the judgment-debtor that was 
brought to sale. I do not think that this 
case comes within the meaning of the 
provisions either of the Code of Civil 
Procedure or of section 6 of the Transfer 
of Property Act. What was sold in the 
present case was as shown in Exhibit B, 
the right in pursuance of the conveyance 
deed of 4-8-08 and the reconveyance agree¬ 
ment of the same date to obtain a re¬ 
conveyance deed and possession in respect 
of all the rights owned in all these villages 
by (first defendant) Raja Bahadur Nara- 
singerji Gyangerji Garu and all other rights 
relating to these villages.” 

No separate orders are necessary as 
regards Appeal No. 57 or the Memorandum 
of objections in that appeal as the matters 
concerned therein are dealt with in our 
judgment. 

There will be no order as to costs either 
in that appeal or on the memorandum of 
objections. 

Oldfield, J. — 1 concur and therefore 
only deal shortly with the points taken. 

As regards the character of the transac¬ 
tion effected by Exhibits U and X, altern¬ 
ative grounds of decision have been 
suggested to us. If we were at liberty to 
adopt these which are relied on by plaintiffs 
and might, if I understand the authorities 
coirectly, find favour in English Courts, we 
should be entitled to look, not solely at the 
form of the transaction, but also at 
surrounding circumstances as indicative of 
the intention of the parties: and among 
these circumstanct.s evidence as to the 
existence of marked disproportion between 
the value of the property and the amount 
paid for the sale would be admissible as 
supporting its ostensible character. It is 
seldom easy in this country to form an 
opinion as to the value of landed estates, 
since accounts are not usually exhaustive 
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or clear, the efficiency of inanagemen: varies 
widely and ihe extent.'to which values have 
undoubtedly appreciated within recent years 
is beyond exact definition. In thiscasemore- 
over the accounts of the 2nd defendant's 
management before 1*08, the date of Exhi¬ 
bits U and K, have not been produced. But 
iraoes not follow that any inference against 
plaintiffs is justified on that ground. For 
13th witness for defer.dam, who was in 
charge of the property under 2nd defendant 
before that year, only said first that the 
acc nm;s were handed over to 9th witness 
for defendant, when 1st defendant’s posse.-,- 
sion began, and afterwards that only the 
accounts of the villages, not those of the 
taluk as a whole, had been transferred, 
whilst 9ih witness for defendant raid only 
that, when plaintiffs called on'ist defendant 
to produce the accounts, they could not be 
found. Plaintiffs' failure moreover to 
produce the accounts, before v 1908 is of 
little iiKment, when 1st defendant has not 
produced ihose for the immediately sue- 
ceeding period and there is other clear 
evidence on plaintiffs’ side. 

Some basis can, I agree with my Lord, 
be found for a conclusion in the evidence 
as to the peishcush and income of the pro- 
perty, even if that of 8th witness for plaint¬ 
iffs is excluded from consideration, since 
it is clear that he was confused during his 
examination and it may be doubtful what 
he really intended to say. But we are on 
firmer ground with the prices actually 

whieff T by * he , property in pubIic auction 
S, IL 1 pr i*f ed to consider. With all due 
deference I do not think inference from the 
pnee paid in March 1908 for 27 other 
plages of this Taluk is safe; for it cannoE 

thaf'Xthe^M 116 abSCnCe ° f any evid ence 
taat all the villages in it are of even an 

proxunately uniform size or value 
These facts, as well as the evidence re. 
the ™n°i by tny . Lord * in my opinion Justify 

Exhibits “iTandv lakhs «■£ 

i-xniDus u and X were far less than the 
real value, the deficiency being greater 

2 n attributed to then^eJi^ of 
?"^. efendant . smee there is no reason for 

fZ b ardTo^th PUrC t hi T* W0U ' d have come 

rorwarn for the whole or part of the nm 
Kf 5readi| y in 1908 as they did to 1M+ 

SLaAL? ° f the h ' V ' « 

present assuming, such disparity as I finH 

JSSU-S" «• —S 

property and its true value will he the 
commonest and the most easily verifiable 
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ground of distinction between sales and 
mortgages of the kind now under considera¬ 
tion. But further surrounding circumstances 
may also be materia), as for instance here 
the probable reluctance of 2nd defendant 
to part finally with his ancestral estate. If 
reference to those circumstances were ad¬ 
missible, they would in my opinion justify 
the inference that he and 1st defendant 
intended to create and that Exhibits U and 
X, notwithstanding their actual terms, 
should be read as constituting a mortgage, 
not merely a sale with a right to repur¬ 
chase. 

I agree however that the authorities, 
cited by my Lord and which I need not 
refer to again, forbid us to refer to such 
surrounding circumstances and require us 
to deal with plaintiffs’ contention with re¬ 
ference to sections 92 and 93 of the Indian 
Evidence Act on consideration only of the 
terms of the documents and the indications 
of the character of the transaction, which 
they may afford. And the question being 
between a real and ostensible sale, such as 
is contemplated in section 58 (c) of the 
Transfer of Property Act, it is inevitable 
that the majority of those terms will be 
consistent with the former alternative. 
That is the case in Exhibits U and X. For 
their main provisions undoubtedly use the 
language and embody the stipulations 
appropriate to a sale, and it is then un¬ 
fortunate that the draftsman was appar¬ 
ently unequal to the departure from the 
form he was using, which required for 
the expression of the special and more 
significant conditions of the contracts and 
lapsed into obscurity in the terms on which 
the parties and particularly plaintiffs rely 
as indicative of the common intention. 

r- u S u ! h t provislon yarding minerals in 
Exhibit X, on which the 1st defendant 
relies is amalgamated with a reference to 
the distinct provision for 2nd defendant’s 
nght to re-purchase and specifies the rent 

for any land required by him for the 
exercise of the right to work the minerals 
which he reserved) as that payable for 
land without mention of the manner in 
which it was to be fixed. In these 
circumstances, apart from the evidence that 

inf D ^° e 5 al . nghts were not regarded as of 
unmediate importance, it is impossible to 
base argument on this provision. Similarly 

to turn to the porbons reUed on by plain? 
2ft “ regiinte the clause in Exhibit U 
relatmg to the apportionment, between 1st 
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and 5th defendants, of compensation for 
land acquired by Government “after the 
date of the agreement and before the sale 
deed to be executed.” That would appear 
to refer to the sale-deed by way of re-con- 
veyance to 2nd defendant; and some 
reliance has been placed on the fact that 
the allowance for such lands is to be 
calculated as a proportionate share of the 
amount of the award, treated (in the 
absence of other express provision by 
Government) as twenty years’ purchase of 
the annual rent. That the annual rental 
is referred to is, it is argued, on the one 
hand, inconsistent with a sale ; that twenty 
years’ purchase referred to is, it is argued 
on the other, inconsistent with a mortgage, 
since 1st defendant’s tenure as a mortgagee 
might last until the latest date available 
for redemption, over sixty years later. 
But again it is not possible to found 
argument on a clause so ill-drawn, since, 
apart from any definition of the rights of 
the parties in case Government did expressly 
provide otherwise, there is the incoherence 
involved in the statements that, if need be, 
2nd defendant is to be given credit for the 
amount due to him under this head towards 
the Rs. 6,00,000 to be paid by him, the 
result being that 1st defendant is not only 
to have the interest resulting from the use 
of the amount of the award, so long as it 
remains in his hands, which would corre¬ 
spond with the income from the land 
acquired, but also .to retain a share in its 
capital value after he has surrendered the 
land itself. It is impossible to assume 
that either the draftsman or the parties to 
these agreements ever gave any real 
consideration to a provision so inconsequent 
and obscure. And in such circumstances 
it is impossible to regard as decisive or 
even material on the question of the value 
of the property the recital in Exhibit X 
that the transaction was intended to 
prevent a public sale at an inadequate 
price For it is not merely as consistent 
with an intention to make a real sale as to 
emphasise the appearance of an ostensible 
sale, but there is no sufficient reason for 
supposing that it was regarded at the time 
of execution as significant at all. One 
term in Exhibit U has been specially relied 
on by plaintiffs and deserves some atten¬ 
tion, the provision that the 
to sell and the purchaser to purchase for 

six lakhs on one or other of the three 

specified dates, since it is argued that the 


reciprocal obligation thus created is charac¬ 
teristic of a mortgage. The argument has 
been supported particularly by reference to 
Goveney v. Ferss° (13), Goodman v. Grier- 
ton (14). But in the former there were 
other clear indications in the language of 
the documents that they were mortgages, 
not sales ; and in the latter, the leading case 
illustrating the principle, although Lord 
Manners said that the criterion of the 
character of the transaction was whether 
the remedies were mutual and reciprocal, 
he went on, “Has the defendant all the 
remedies a mortgagee is entitled to ?" and 
attached weight to the fact that there was 
a prior debt, in satisfaction of which, and 
not as security for which the property 
had been taken. The test recognised 
was not whether there were opposite 
remedies, such as those in Exhibit U, which 
are as easily or more easily intelligible as 
enabling either party to repudiate the bar¬ 
gain, if he repents it, but that there are the 
complementary remedies appropriate as 
between a mortgagee and mortgagor. And 
it is the strongest part of 1st defendant’s 
case on this point that there was not and 
the documents contain no reference to any 
prior debt or any suggestion that the pro¬ 
perty was a security. Their language, in 
fact, whatever its imperfections, is through¬ 
out and in every detail appropriate to a 
sale; and as under the authorities we are 
bound by, that language must be decisive, 
I agree that there was a conditional sale 
and not a mortgage. 


Turning to the question whether there 
was a tender and adopting the statement of 
facts in the judgment just delivered, I 
again deal only with some aspects of 
the matter. We have on the one hand 
the evidence of 7th and 15th plaintiffs 
witnesses, the former being 2nd plaintiff, a 
retired officer who reached the highest 
grade of the Provincial Judicial Service, and 
the latter at the time a member of the 
Imperial Legislative Council and at present 
a Minister under the local Government. 
Both are witnesses of exceptional credit 
and, all allowance made for the probability 
that the tender would be refused, were un¬ 
likely either to engage in or run the risk ol 
detection in the discreditable imposture 
alleged ; and there are other witnesses, no 
doubt of inferior credit, but whose number 


(13) (1910) 1 Ir. R. 194. 

(14) 2 B. nnd B. 274. 
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and position render improbable their deli¬ 
berate inclusion in the conspiracy, which 
was involved. On the other hand the 
previous conduct of 1st defendant to which 
my Lord has referred, no doubt might have 
suggested the possibility that such an im¬ 
posture might succeed ; and Mr. Norton in 
his exhaustive argument for 1st defendant 
has indicated points, at which plaintiffs’ 
evidence is defective to an extent, he con¬ 
tends, consistent only with their story being 
false. I refer in order to each of those 
points shortly. In the circumstances I am 
not prepared to dissent from the lower 
Court’s conclusion and to hold that no tender 
of the requisite amount has been established. 

Of the remaining objections to the lower 
Court’s judgment two only, I agree with my 
Lord, call for notice and I cannot usefully 
add anything to his reasons for holding 
that plaintiffs as purchasers at the Court 
sale are entitled to bring this suit. The 
other objection relates to an earlier stage 
in the proceedings and is that the right of 
2nd defendant to tender on 31st August 
1914 had been determined by the Court 
sale of 25th August 191+ and had passed 
to the purchaser thereat, whether, as 
the lower Court has found he represent¬ 
ed 1st defendant or not.' This involves 
that the title to the property put up for 
sale passed on the date, on which the sale 
was held, although, as happened in this 
case, that sale was not confirmed ; and 
this contention is negatived directly by the 
terms of section 65, Civil Procedure Code, 
as well as indirectly by other provisions 
relating to sale procedure. For section 65 
provides that the properly sold shall vest in 
the purchaser from the date of the c a le 
only where the sale has become absolute’ 1 

?'1f^ 21 ' rule 92, provides that the sale 
shall become absolute only on the Court 
making an order cofinning it ; and the 
absence of any provision divesting the pur¬ 
chaser of the ownership of the pro- 

! eq - Umng its attachment i„ 
case the sale is not confirmed indicate that 

unless it is confirmed, no change in Hs 

ownership, from whatever date, takes place 

zH? • t ^ S ’ reliance has been Placed on 
BhmaniKuar v. Mathura Pro ( ad (11) and 

the conclusion m that judgment that "the 

E2 8 M ri f. were understated or 

88 fa avmg accrued only on the 

f C v tificate of confirmation. But, 
although this > conclusion is enunciated 
without qualification, it is still a“3Sl 


whether it involves the principle alleged. 
For it was reached after one reference to 
the contents of the certificate and followed 
by another, the fact that the actual date 
of the sale was given in the certificate being 
regarded as material; and the decision 
therefore cannot be regarded as authori¬ 
tative in this or other cases, in which no 
such references are possible, because no 
confirmation has taken place and no certi¬ 
ficate has been issued. Although, more¬ 
over, decisions, such as Dagdu v. Pancham 
Sing Oongaram (15) and Adhtir Chunder v. 
Aghore Nath (16) were referred to in argu¬ 
ment, the judgment contained no repudia¬ 
tion of the principle, which two High 
Courts, including that from which the 
appeal came, had stated clearly and had 
followed for many years, that the pur¬ 
chaser’s title until confirmation and issue 
of certificate was merely inchoate or, in the 
words adopted in the first of those cases 
from a yet earlier decision, was contingent 
on subsequent confirmation. There is in 
these circumstances no reason for regarding 
Bhacani Kuar v. Mathura Prorad Singh(l\) 
as authority for any more general principle 
than the facts of that case including the 
existence of a certificate, required, as 
relevent in the present case, in which no 
confirmation or grant of certificate has 
taken place. I therefore agree that 2nd 

defendant was on 31-8-1914 still entitled 
to tender. 

As regards the claims to profits and inter¬ 
est I concur in the judgment first delivered. 

Appeal dismitsed. 


(15) (1893).17 Bom. 875. 
(1C) (1899)2 0. W.N. 589. 


A. I. R. 1921 Madras. 507. 

Oldfield and Hughes, JJ. 

Uaouri ■Surayi/a—Plaintiff-Appellant 

v. 

Deva Naraehigadu and another— Defend* 
ants 1 and 2-Respondents. 

Appeal No. 470 of 1920, decided 
on 29th October 1920, from the decree of 

No. M m oTl9?9 J " ll0re ' in AlWal Suil 
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Where the pattadur was absent at Rangoon 
for a considerable time, service by affixing the 
proclamation on the land and at the last known 
place of residence constitutes a peifectly legal 
service under S. 112. [ P. 508, C. 1. ] 

(b) Madras Estates and Ait. S 112—Sale 
under the Act—Premature holding of sale is not 
necessarily fraudulent 

Premature bolding of sale does not necessari¬ 
ly amount to fraud vitiating n sale held under 
the Midrns Estates Land Act. [ P. 508, C.2. j 

P. Somasvndaram —for Appellant 

P. NarayanOmurti —for Respondents. 

Judgment :—On the question of juris¬ 
diction the decision of the lower appellate 
Court is in accordance with douse Monleen 
Saibv. Muthialu Ohetfiar (1), Chidambaram 
PWai v. M’lthammal (2) anJ Jagannadha 
Charyuln v. Sulyanarayana Varapra*ada 
Rau (3). We accept it. 


To turn to the merits—the suit was to 
establish the plaintiff’s right to land, sold 
under the Estates Land Act and for the 
recovery of possession. The question was 
whether the sale of the suit land to the 
plaintiff was brought about by fraud. It is 
not necessary to consider whether the 
plaintiff participated in the fraud alleged and 
whether, if he did not, the sale can be set 
aside as against him. For we cannot agree 
with the lower appellate Court that any 
fraud was established. 

The only conduct on the part of the land¬ 
holder alleged as fraudulent is firstly that 
there was no proper service of the notice 
under section 112 of the Estates Land 
Act. The facts are that the first defend¬ 
ant, the paitadar, was absent at Rangoon 
and as appears from the evidence had been 
absent for a considerable time. There was 
therefore no question of any service on him 
direct or on any adult male member at any 
usual place of abode in his village. The 
service relied on was by affixing the pro¬ 
clamation on the land and at the last known 
place of residence. As the lower appel¬ 
late Court admits, Exhibit III shows that 
there was such an affixture and it, in our 
opinion, constitutes a perfectly legal service 
under section 112. 


The next point is that the publication of 
the sale proclamation was less than thirty 

(I) (1913) 26 M. L. J. 36=21 I- C. 762 = (I914) 
M.W.N. 55. 

(•>) (1915) 33 Mad. 1042 

(J) (1920) 43 Mad. 351=37 M. L. J- (00 = 11 
L. W. 101-54 I. C. 508 = (1920) M. W. N. 145. 


days before the date of the sale. The 
lower appellaie Court, no doubt found 
correctly that this was made out. It then 
however proceeded to say that it was a 
material irregularity vitiating the sale. It 
apparently imported considerations, which 
would be relevant under O. 21, R. 90 of 
the Civil Procedure Code into proceedings 
under the Estates Land Act. There was 
no justification for its doing so, when the 
issue and the only issue before it was 
whether the sale was vitiated by any f raud. 
We have not been shown how this pre¬ 
mature holding of the sale was fraudulent, 
and if authority is needed, it was decided 
in Venkata v. Sam i (4) on similar facts, 
that only an irregularity was in question. 

The remaining two grounds, on which 
the lower appellate Court has based its 
conclusion in favour of fraud are not 
constituted by any conduct of the land¬ 
holder. They may rather be described as 
consequences of his conduct, which may or 
may not be connected with fraud and in 
our opinion, are not necessarily so connect¬ 
ed. The first is that the amount of arrears 
was stated as an excessive figure in the 
sale proclamation and the second that the 
price fetched by the land in the sale was 
grossly insufficient. We do not see, and 
we have not been shown, how either of 
these facts is necessarily connected with 
fraud. 

In these circumstances, the lower 
appellate Court’s decision cannot be sus¬ 
tained and must be set aside, the decree of 
the District Munsif being restored with 
costs throughout. 

Appeal ullowd. 


(4) (1891; 14 Mad. 227, 
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Oldfield, J. 

Bala pa* labi 0 hilly and others —Plaintiffs* 
Petitioners 

v. 

Subbiraya CJl.e'ty an l others— Respond¬ 
ents. 

Civil Revision Petition Nos. 443 and 888 
of 1919, decided on 28th February 1921, 
from the order of the Dist. J. and Dist. 
Munsif, Coimbatore, in C. M. A. No. 1- 
1919 and O.S. No. 96 of 1917 respectively 
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Court Fees Act , S. 7, CL 4 (/)— Suit for parti - 
tion—part of joint property being a Mundi 
trade—Approximate value for it may be fixed 
under CL 4 (/). 

Where a part of the family property to bo 
divided consists of Mundi trade, the plaintiff is 
not bound to value that item of property in 
accordance with its value as aiterwards as¬ 
certained in the course of the trial bv the 
Commissioner appointed br the Court, but l:e 
is at liberty to put on it an approximate 
valuation. [509, C. 1. & 2.] 

8. T. Snnfvura <» oj-alachanar —for 

Petitioners. 

S. 5. Raniachandrd Aiyur — for 

Respondents. 


Judgment:-It seems to me that this case 
can be shortly dealt with. The real ques¬ 
tion is simply this; whether the plaintiffs 
suing for partition, part of the property to 
be divided being comprised of Mundi trade, 
were bound to value that item of property 
in accordance with its value as afterwards 
Ascertained in the course of the trial by 
the Commissioner appointed by the Dis¬ 
trict Munsif; or whether thay were at 
liberty to put on it an approximate valua¬ 
tion in accordance with section 7, clause 4 
y) of the Court-fees Act. It is argued that 
they were not at liberty to take the lat¬ 
ter course, because the account which has 
to be taken in a family partition differs 
from that to be taken in a suit ordinarily 
desenbed as one ' for accounts,’ inasmuch 
as m the former there is no ques¬ 
tion of surcharging the accounting 
party or accounting for part dealings with 
the property or of recovering from him on 
account of negligence, fraud or other 
grounds as in the latter, but the account is 
to he simply of the assets and liabilities 
available for division at the date on which 
the division is made. This distinction be- 
tween the two classes of suits for accounts 
was drawn in connection with a suit appa- 
rent y very similar to the present, reported 
in Lauliavayya v. Ramanayya (1) bv a 
Bench of this Court and I of course follow 
this decision. The existence of this dis¬ 
tinction was however not kept in mind bv 

the lower Courts which treated the suit as 

one for specific portion of the properties 

ignoring its character as a claim for ac- 
count. 


The defendants (respondents here) have 
however consistently with the suit being 0 f 
the latter class contended that it must be 

(1) 13 L. \V. 2C2=GM. C. 772. 


regarded as a suit for the specific chattels 
or choses in action, which were available 
as the assets of the Mundi trade, and that 
the items of stock-in-trade, debts and so 
on can be divided like any other item of 
ascertained property. This, it seems to me, 
is entirely inconsistent with any practical 
view of the matter. For it would be im¬ 
possible until the assets and liabilities of 
the trade are ascertained to tell what each 
sharer in it would be entitled to. The 
language of the decision I have just refer¬ 
red to is moreover entirely inconsistent with 
such a view of the matter since the learned 
Judges referred throughout to the “ taking 
of an account” in spite of their distinguish¬ 
ing the two possible classes of account, 
which could be taken. 


Reference may also be made to two other 
cases, viz., the decision in Beni Madhab 
Sarhar v. Gob'nd Chandra Sarkar (2) 
and the very full order of reference 
which was adopted in the judgment, 
eventually delivered in Kannayya Chetty 
v. Venkatanarasayyu (3). No doubt, in 
the second of those cases and in Ragh- 
Vayya v. Ramanayya (1) the question 
of valuation was not raised directly; 
but in the Referring Order the language 
again is quite inconsistent with any view 
of cases similar to the present involving 
claims to specific items. And further the 
learned _ Judge’s description of possible 
claims, ip which aD approximate valuation 
can be adopted by the plaintiff, refers 
specifically to all suits for accounts with- 
out distinction. It does not therefore in 
any way suggest the inference that a suit 
tor accounts incidental to the partition of 
joint family assets stands on any special 
footing. The Calcutta decision is directly 
in point, and there is nothing in the special 
procedure regarding the valuation of ordi¬ 
nary partition suits apparently followed in 
Calcutta to make that decision in any way 
inapplicable in Madras on the poinit which 
I have to deal with. 


woum oe most difficult t( 
understand the defendant’s contention o: 
to see how it works in actual practice 
hx hypoihtirt the plaintiffs here, as in the 

°^'r y J UltS - for acc0unts against agents 
partnership suits, etc., are ignorant of the 

amount th ey have to c’aim, because the 

$ (1918) 22 c7w7k7wo=<T 6 icTlOB - 

,J (19 l J) 10 Nnd-1 = 02 ML J„ 321 = 6 L W 
680=39 I.C. !39=(l9i7) JJ.W-N. 367 (b\B). • 
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information available regarding it is in 
their opponent’s hands The plaintiffs can 
in fact only get at the information v.iih 
the assistance of the Court at the trial. It 
is impossible to understand ho»v they can 
stamp the plaint in --accordance with 
any fixed valuation, until that plaint has 
been accepted by the Court or until 
some sort of enquiry has been held. The 
answer attempted is that the plaintiffs 
would be bound to file their plaint in 
accordance with a merely tentative val: a- 
tion, which they would be entitled to amend 
subsequently, paying additional duty alter 
enquiry into the defendant’s objection. 
There is, however, no provision for tenta¬ 
tive valuation of that kind in the Court 
Fees Act. The only tentative or approxi¬ 
mate valuation, which that Act contem¬ 
plates, is in connect on with the general 
categories of suits-under section 7, dare 4 
comprising suits for accounts, while the 
general procedure is qui:e different, addi¬ 
tional duty which may be found due not 
being payable until the decree has been 
passed and has to be executed in accord¬ 
ance with section 11. Reference may also 
bemade to the terms of Order 7, Rule 2 
of the Civil Procedure Code. The essence 
of this allowance of an approximate 
valuation is that the plaintiff is suing for 
an amount which is unascertained and 
which cannot be ascertained until after the 
trial, and that is equally the case with 
reference to the cases I am dealing with 
at present and to cases involving surcharges, 
etc., claimed in suit, for what I may call 
accounts proper. ” The facts that the 
accounts may be gone into further in the 
suits of the latter kind than in suits of ti e 
former and that specific items will be open 
to surcharge or other attack in the la 1 ter 
and not so in the former are not sufficient 
to justify a distinction. 

In these circumstances the orders of the 
lower Courts cannot be affirmed and must 
be set aside, the plaintiff’s suit being 
remanded to the District Munsif’s Court 
for re-admission and disposal on merits. 

It has been pointed out that quite apart 
from the question of valuation for purposes 
of jurisdiction, the valuation for purposes 
of Court-fee with reference to items of joint 
family property other than Mundi trade 
requires correction in accordance with the 
results of the Commissionf r’senquiry. The 
District Mumif will call upon the plaintiffs 


to pay the necessary additional stamp duty 
in accordance with the usual procedure. 
Costs in all the three Courts will be costs 
in the cause. 

The Civil Revision Petition against tlie 
decision of the District Munsif is also 
allowed but no separate order is neces- 
sarv.. 

Or'ers set aside. 
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" Spencer and Ramesam, JJ. 

G. I. V. Rif. Co., Ltd .—Appellant 

v. 

1 lieVa Ram Qiancland —Respondent. 

Referred Case No. 10 of 1921, decided 
on 27th September, 1921, referred by the 
Small Cause Court J., Madras, in Full 
Bench Application No. 185 of 1920. 0 

Hallways Act, S- 7J, and Sch. 2, Cls. (in) uud 
( 5 )— Articles falling within descriptions of Sch. 2 
should also be declared though not of special 
value. 

Where the plaintiff described Ihe articles in 
respect of which he made his claims 112 
“shawls”, it is a consideration of no conse¬ 
quence that the particular shawls which were 
lost were not Kashmir shawls, nor made of 
wool nor articles of compmati'ely high value 
piovided that the value of the articles, in the 
parcel excetded Us. 100 iu all. 

The use of the words “special value" in the 
marginal note lo S. 75 of Act IX of 1890 und iu 
Cl. (s) of tbe 2ud Schedule must not he taken to 
imply that only articles falling within the 
descriptions of the schedule which arc of ex¬ 
ceptional value, must be declared. 39 Cal. 1029, 
Diss. from 42 All. 7G, Foil. IP. 610,0. 2.) 

D. Chamier —for Appellant. 

Spencer, J.:— I agree with the majority 
of the Judges oi the Small Cause Court and 
with the decision in tiudunhaii Mahuruj 
Kan drum V. Ea,t Indian Llaihca'j Can- 
pawl (l)- 

The plaintiff described the articles in 
respect of which he made his claim as 
“shawls" and in my opinion it is a 
consideration of no consequence that the 
particular shawls which were lost were not 
Kashmir shawls, nor made of wool nor arti¬ 
cles of compaiatively high value provided 
that the value of the articles in the parcel 
exceeded Rs. 100 in all. 

The use of the words “special value ”1 
in the marginal note 10 S. 75 of Act IX of; 
1890 and in clause (*•) of the second sche-' 

(I) (1920) 12 .■»II 70 = 52 I C. 644=17 A-L.J, 
1031. 
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dule in my opinion must not be taken to 
imply that only articles falling within the 
descriptions of the schedule which are of 
exceptional value, must be declared. 

As pointed out by Mr. Justice Stuart in 
Sudin-'htrn Malm raj Kundmm v. Ka*t 
Ind an Hail way Company (1) the words 
“ lace ”, “ watches ” and “ Government 
stamps” may include articles of compa¬ 
ratively small intrinsic value. 

Generallyspeaking all the articles in the 
list are articles which may have a special 
value; and it is for that reason that it was 
found necessary to secure ‘Railway com¬ 
panies from exaggerated claims being made 
after"the loss or destruction of parcels by 
enacting that all articles of these classes 
should be declared, so that the Railway 
Company may know before they ‘under¬ 
take the conveyance of them to what ex¬ 
tent they will be liable in the event of the 
articles being lost or destroyed, and to 
enable the Railway Company to recoup 
themselves for the special care and risk 
that attends the carriage of articles that 
may in many cases be valuable articles by 
levying a higher rate for such parcels. 

Ramesam, J. j — \ agree. The only 
question to be decided in this reference is 
whether the goods consigned are “shawls". 
If they are “ shawls, " S. 75 of the Indian 
Railways Act^applies and the plaintiff is 
not entitled to’recover. If we are to inter¬ 
pret .the term “ shawl" with reference 
to the restricted sense (No. 1 given by 
Murray) it will be confined to (Kashmir) 
shawls and I do not, see how it can cover 
shawls of high value but made of material 
other than the hair of the Kashmir goat 
as Dr. Pandalai seems to think. 

Again I do not think we are at liberty 
to interpret the term "shawls" with refer¬ 
ence to the use of the phrase * articles of 
special value’ in the marginal note to S. 75 
and in cl. (s) of the second schedule. With 
great deference to the learned Judges who 
decided the rases- Sarat Ohand Eo*e v. 
Secretary of State (2). I am unable to agree 
with their reasoning. It may be that that 
ca.se is correctly decided, if Alwans are not 
shawls’. Dr. Pandalai seems to think 
that, if the extended sense of the terms as 
given-in the dictionaries (Murray and Web¬ 
ster) is allowed to conirol the meaning of 
th e term as used in the Act, there will be 

(2) (1912) 89 Oal. 1089-U I, C. 720 . 


‘ a revolution in the conditions of carriage 
of textiles in India.” .1 do not think there 
is any ground for this apprehension The 
second or extended sense as given in the 
dictionaries is not a definition (in the sense 
that one can substitute it for the term as 
its equivalent but only an attempt to give 
a description's© as to show that the restrict¬ 
ed sense has been latterly departed from. 
If the second sense as given by Murray or 
Webster is taken as definition every' piece 
of upper cloth used by the middle classes 
in Southern India (almost always made of 
cot;on) will be a shawl, but I do not think 
they will ever be held to be “shawls" 
within the meaning of the Act. In each 
case it must be found whether the goods 
are known as “shawls". In this case there 
is no doubt that the goods lost are elmtrh. 
It is at this stage (hat the description of 
the goods in the plaint is of help. I am 
not to be understood as saying that the 
plaintiff is estopped by his own language 
in the plaint from contending that they are 
not shawls. If as a matter of fact, the 
plaint description is erroneous, he may be 
at liberty - to show it. But in this case it 
is clear that it is not erroneous and that 
his description is in perfect consonance 
with the extended use of the term as given 
in the dictionaries. In this case, therefore, 
there is no doubt that the goods lost are 
“shawls” and the plaintiff is not entitled to 
recover. 
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Wallis, C. J. and Seshagiki Aiyar, J. 

Sundarem Guruleleal and others _ De¬ 

fendants 9-1! and 13-Appellanis 

v. 

Kutlium Subrama'iia Mudali and others 
—Plaintiffs 1 and 2 and Defendants 1 to 3- 
Respondents. 

Appeal No. 170 of 1919, decided on 29th 
July, 1920, from the decree of the 
Tempry. Sub-J„ Vellore, in Original Suit 
No. 28 of 1917. ! 

I 

Hindu Law Itcligiotis Endoioment — Temple 
trustees-Removal by temple committee for mis- 
conduct-Dtsmxsscd trustee can question dismissal 
—But Courts should be wary -of interfering xcith 
findings ofjact by temple committee 

Temple trustoeshipa nre m the nnturo of 
freehold offices held under a corporation, and 
in England to justify the removal of a freehold 
officer during good behaviour, it must be shown 
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that he has been removed and removed by 
competent authority and with due observance 
oi the rules of natural justice and also for 
cause which is sufficient to iustify his removal 
On these principles the dismissed trustees can 
question their own dismissal, both in point 
of procedure and in point of cause and also 
the regularity of the appointments of their 
next successors. Such removals and appoint¬ 
ments must b» made by a majority of the 
temple committee. [P. 512, C. 1) 

It is doubtful whether it is open to dismissed 
temple trustees as defendants in a suit to ques¬ 
tion the appointment of the members by whom 
they were removed, for, failure to submit 
accounts and failure to keep any proper 
accounts are sufficient in law for dismissal of 
temple trustees. IP. 513, C. 2.1 

Per Scshagiri . Iyer, /.— In cases where quasi 
judicial tribunals are invested with power of 
removal or suspension, it is necessary that their 
finding* of fact should be respected by Courts, 
provided they have adhered to the principles 
of natural justice and provided they have given 
notice and afforded opportunity to the defend¬ 
ants, who had been vemoved of being heard. 

[P. 614. C. 3) 

3. Steam'nothan —for Appellants. 

T. NaraxiiiJia A'yangar , N. 3. R'lnga - 
sivami A iy an gar and Jf Dora! rami 
Aiyangar—ior Kespond-nts. 

Wallis, C.J :—This is an appeal from 
the Temporary Subordinate Court of Vel¬ 
lore giving the plaintiffs a decree in a suit 
brought by them as trustees appointed by 
the Devastan im Committee against defend¬ 
ants 9 to 11 and the members of the 
Devastanam Committee for a declaration 
that they are lawfully appointed D.iarma- 
karthas and are entitled to be in possession 
of the trust properties. Defendants 9 to 11 
had been removed by the temple committee 
for their misconduct and in their written 
statements they have denied misconduct and 
contest the validity of the-plai stiffs’ appoint¬ 
ment. They would he entitled to succeed 
if they established either of these cases. 
.The view taken in this Court as to these 
trusteeships is that they are in the nature 
of freehold offices held under a corporation, 
Und in England to Justify the removal of a 
freehold officer during good behaviour, it 
must be shown that he has been removed 
and removed by competent authority and 
with due observance of the rules of natural 
justice and also for cause which is sufficient 
to justify his removal. On these princi¬ 
ples, this Court in a suit such as the pre¬ 
sent has allowed the dismissed trustees as 
defendants' to question their o wn dismissal, 
both in point of procedure and in point of 
cause and also the regularity of the appoint¬ 


ments of their next successors, the plaint¬ 
iffs. The cases are Chinna Rangaigangar 
v .SubbragaMadali (1) which are two sta-es 
of the same case. There, this Court called 
for a finding as to whether the trustee had 
been guilty of the alleged misconduct. The 
law is laid down to the same effect in Sex- 
hu'lr < Aggangar v. Kataraja Augur (2) to 
which Mr. Justice Shephard was a party. 
In these cases, the Court appears to have 
re-tried the question whether the removed 
trustees had in fact been guilty of miscon¬ 
duct which justified their removal. It is 
unnecessary to express any final opinion on 
the question whether the Court is at liberty 
to go into the whole question, or should 
confine itself to seeing whether the cause, 
for which the committee has removed the 
trustees was sufficient cause in law, because 
in the present case, for reasons which I 
shall state, we are of opinion that a just 
cause of removal had in fact been proved 
by the evidence in the case. 

As 1 have said, defendants 9 to 11 con¬ 
tended that they were not properly remov¬ 
ed on two grounds, the first being that 
defendants 1, 2 and 3, the members of the 
committee, who removed ihem were not 
competent to do so. Following the analogy 
of law with respect to corporate offices in 
England, this Court has held that (such 
removals and appointments must be made 
by a majority of the temple committee.) 
With reference to the English law on 
the question, I may merely refer to a case 
which was one of the removal of the 
Recorder of Ipswich, who held it, during 
good behaviour. Vide Rex, v ..Ipswich Cor¬ 
poration (3). At the time in question there 
were five members of this temple com¬ 
mittee and the defendants have set up that 
the 3rd defendant was not a duly appo* 
inted member and that consequently 
his vote must be ignored with the result 
that they were only removed by two out of 
the four members of the Committee. 

On the other hand, Mr. Varadachariar 
who appeared for the plaintiffs has called 
our attention to the case of Scadd'ng Y; 
Lorant (4),where the statute required a rate 
to be levied by at least seven vestrymen 
and it was alleged that one of these seven 
who imposed the rate was only a de facto 


(1) 3 M.H.C. 334. 

(2) (1893) 21 Mad. 179 

(3) (1706) 2 Lord Raymond 1232’ 

(4) (1851) 3 H. & C. 418. 
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and not a dejure vestryman and the House 
of Lords consulted the Judges, as to whe¬ 
ther this objection, if made out, would 
affect the validity of the rate and the 
Judges unanimously answered mainly on 
grounds of convenience that it would not 
and that answer was accepted by the 
House of Lords. Mr. Varadachari has also 
called our attention to the fact that this 
principle has bem accepted in America 
also and has asked us to hold that in view 
of the fact that the 3rd defendant had been 
elected more than' a year before the dis¬ 
missal of these trustees and had entered on 
and acted in his office without dispute up 
to that time he was a de facto member 
and that* whether he was de jure member 
or not, would not affect the validity of the 
act of the temple committee, in which he 
joined. There is very much to be said in 
support of the application of this rule to a 
case like this, because it is very inconve¬ 
nient that trustees whohave been removed 
for misconduct should be at liberty to 
[challenge the validity of the appointments 

I of all the members of the committee who 
removed them and thus open up enquiries 
into all their elections. It is not necessary 
to decide this point in the present case, 
because we have come to the conclusion 
that the defendants have failed to show that 
there was any irregularity in the election 
of the 3rd defendant, as a member of the 
committee in'this case, which would invalid- 
a ff ^ ome tlie defendants alleged that 
. three members of the committee were 
in validly appointed, and one alleged that 
the 3rd defendant alone was invalidly ap¬ 
pointed, but down to the time of settlement 
of the issues and the disposal of the preli- 

f* i A A j i t i * of invalidity was 

pleaded. This was a serious error. The 
Judge at any rate ought to have insisted 

nHK ?a i t l C u UlarS ,^ ing 817611 of the grounds, 
whlcb the of the appointments 

JJf, c !gS e “ ged be J fore Proceeding with the 
trial, mat was done was to cross-examine 
the witnesses for the plaintiffs and to 
endeavour from their answers to spell out 

W ff 0Un i S ° f invalidil y with the result 

^ . he K eVldence ° n this point is left, as 

s^e Th, eXP f Cted ' "! unsa tisfactory 
u ac t' rhe °. n, y P^und of invalidity which 
has been seriously relied on relates to the 

tiffin 1011 the register - Th e 1st plain- 

the 6f the trustees said that 

tne register had been properly orenarpd 

and he was not asked anythtog^bourthe 
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qualifications of the voters, whose names 
were inserted. The question as to this was 
sprung upon the 2nd witness for the plaint¬ 
iffs, who was another member of the com¬ 
mittee. He said that the qualification for 
a voter is that he must pay at least Rs. 25, 
hertz ; and that if a man does not pay 
Rs. 25, to Government he is not entitled 
to be in the voters* list. That answer is 
entirely inconsistent with the rule. He 
was being asked in 1917 about a list which 
he prepared in October 1910. One of the 
members who sided with the defendant, 
5th defendant says :— 

“ In 1911 a list was prepared in which there 
were about 1400 voters. We gave instructions 
to manigarsof temple and to 2nd defendant 
and the deceased De vara jolu Naidu to collect 
the names of persons having an income of over 
Rs. 12 a month aud above, and those who pay 
Rs. 20, and more for assessment and who own 
houses worth Rs. 250 and more. 11 

These .are the statutory qualifications 
prescribed by the rules and the presumption 
is that the list was properly drawn up, 
and this is confirmed by Ex. AA and BB, 
which were directions which were issued 
by the committee at the time for the pre¬ 
paration of the list and also by the 
fact that the list was accepted 
by the committee as properly 
drawn up. Both the plaintiffs’ and defen¬ 
dants’witnesses say that it was a list of 
over 1400 names. There was a certain list 
Ex. M, put in in the course of the case which 
con'ains only about 91 names; but it is 
not proved to our satisfaction that this was 
more than a portion of the list dealing and 
it does with only a limited portion of the 
taluq which was the constituency. The 
election was uncontested and the defence 
has called no evidence to show that any 
one’s name was improperly omitted in the 
list and that any one who had a right to 
vote was refused the opportunity of voting 
and they have failed to show that no suffi. 
cient notice of the election was given 

Therefore even assuming, which lam in¬ 
clined to doubt, that it is open to the 
defendants in law in a suit like this to 
question the appointment of the members 
they have made out no grounds for ques¬ 
tioning it, and the action of the three 
members who were the majority of the com- 
mittee, both in dismissing the defendants 
and m appointing plaintiffs their successor 
was within their authority. 

,, remains to deal with the contention of 
the defendant that their dismissal was 
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invalid because, ii was made for an in¬ 
sufficient cause. They were dismissed 
among other things for failure to submit 
accounts and for failure to keep any pro¬ 
per accounts. These two grounds are 
sufficient in law, if made out, and assum¬ 
ing, which also I am inclined to doubt, 
that we ought to go into the question 
whether the fact that they failed to submit 
accounts and to keep accounts was rightly 
decided at the trial, we agree with the lear¬ 
ned Subordinate Judge that it is proved 
th it they failed to render accounts and 
keep accounts and that therefore they were 
properly removed. 

The result is that the appeal fails and is 
dismissed with costs of respondents 
1 and 2. 

The memorandum of objections relates 
to the moveable properties included in B 
schedule. The Subordinate Judge was 
under an erroneous impression that the 
Receiver who was appointed in this suit 
had taken possession of these properties 
from the defendants trustees 9 to 11. The 
evidence contains a statement by these 
defendants that they are in possession of 
the B schedule properties and therefore it 
follows that the decree must be modified by 
directing them to deliver up possession of 
these properties also. 

The memorandum of objections must be 
allowed with costs of 1st and 2nd 
plaintiffs. 

Seshagiri Aiyar, J.—I agree with my 
Lord the Chief Justice. I entertain grave 
doubts whether in law the Courts are com¬ 
petent to review a finding of fact by the 
committee. In cases where quant judi¬ 
cial tribunals are invested with power of 
removal or suspension, it is necessary that 
their findings of fact should be respected 
by Courts, provided they have adhered to 
the principles of natural justice and pro¬ 
vided they have givennotice and afforded op- 
portunily to the defendants, who had been 
removed of being heard. It should ordi¬ 
narily not be open to Courts, before which 
these matters are litigated, to sit in judg¬ 
ment upon the findings arrived ah on a 
consideration of all the facts by the^e 
quasi judicial bodies. Subject to these 
observations, I agree with the judgment of 
my Lord. 

Appeal dismissed. 
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Wallis, C. J. and Oldfield, J. 

Ham isum- bjenyar —Defendant-Appel¬ 
lant 

v. 

ii/. V Ktippusami Iyer and others — 
Plaintiffs-Rc-spondents. 

Second Appeal No. 1372 of 1919, 
decided on 1+th February, 1921, from the 
decree of the'fempry. Sub-J., Tanjore, in 
Appeal Suit No. 185 of 1917. 

(a) Tran*fi r of Property Act, Ss. 100 and 58 
—Attestation of mortgages—Provisions relating 
to % do not apply to charge. 

The special provisions of the Transfer of 
Properly Ael relatiig to the attestation of 
mortgnges »nd of the Evidence Act relating to 
the method of proof of mortgages are not 
applicable to a charge. 

(b) Transfer of Property Act, S. 100—Exe¬ 
cutant binding himself to pay money on liabi • 
lity of specific lands given as security—Charge 
is created. 

The words in a deed that certain lands speci¬ 
fied in Ihe deed are given na security and that 
the executants under it aud their heirs should 
be bound to pay the mon°y on the liability of 
the said security is sufficient to constitute 
a charge. 

(c) Limitation Act, Arts. 83 and 116 — Regis¬ 
tered contract of indemnity creating charge on 
immoveable property ,— Art. 132 applies—Limita¬ 
tion Act, Arts, 83, 116 and 132. 

Where a registered contract to indemnify 
contains a provision for a charge on immovea¬ 
ble property, Art. 13*2 applies and not Art. 83 
or Art. 110. 

S. Subramanya Tger —for Appellant. 

R. Snniva*a Iyenga+ and T. R. Sr ini* 
vena Rajagojatachariar -for Respondents. 

Judgment—These appeals have to 
seme extent been argued on identical 
grounds. The appellants—11th and 16th 
defendants—are purchasers of certain 
items of property covered by what may be 
described as a security bond, Exhibit C. 
The District Munsif dismissed the suit 
brought by the holder of Exhibit C to 
enforce its terms against the executants 
and against the property bound by it. 
The lower appellate Court gave the decree 
asked for, which is now under appeal. 

The first contention, which we have to 
deal, is that Exhibit C has not been pro¬ 
perly proved. The lower Courts dealt 
with the question on the assumption that 
Exhibit C is a mortgage with reference to 
section , 58 of the Transfer of Property 
Act and sections 69 and 71 of the 
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Evidence Act. Ueie we might not be able 
to follow the lower appellate Coutt in its 
application of section 71. But it is un¬ 
necessary for us to go further into this 
portion of the case, because we accept 
the respondents’ contention that the docu¬ 
ment is not a mortgage, but a charge, to 
which section 100 cf the Transfer of 
Property Act is applicable. It is urged 
that the provisions of section 58 of the 
Transfer of Property Act and of the Evi¬ 
dence Act apply also to charges; but 
we cannot find any warrant for that even 
in the wording of section 100 of the Trans¬ 
fer of Property Act, still less in Order 
34, Civil Procedure Code by which 
the procedure portion of the Transfer of 
Properly Act has been superseded arid 
from which the material portion of sec¬ 
tion 100 has been omitted. Rule 15 of 
Order 34, which relates directly to 
charges, is in different terms from section 
100 and those terms go no way towards 
supporting the appellant’s argument. A 
reference to Exhibit C shows that it does 
not transfer any interest in the property, 
but simply makes it liable for the satis¬ 
faction of tbe plaintiffs claim. We have 
no hesitation in holding that it constitutes 
charge and not a mortgage and that the 
special provisions of the Transfer of Pro¬ 
perty Act relating to the attestation cf 
mortgages and of the Evidence Act relat¬ 
ing to-the method of proof of mortgages 
are not applicable. It has been suggest¬ 
ed that we should remand the ca-e in 
order that the lower appellate Court might 
nd whether Exhibit C has been proved 
on the evidence in accordance with the 
general law.. It is sufficient that the 
lower appeUate Court has already record¬ 
ed a finding that the document has been 
proved with reference to se;tion 71 of the 

‘before hold that 
isxnioit C has been properly proved. 

The next question is whet! er the plaint¬ 
ive shown-that anything has hap- 

them to recover 
under E x hlb t C. The appellant argue 
that in respect of two items at least, on a 

been adl' Whi< iJ 1 ^ pIaintilTs ’ claim had 
ed n al,0 ' ved « nothing has been establRh- 

I thaSJ 1 in respect of Exhibit 

in a althou sb Exhibit J is a decree given 

C the liah?rf ht SHbse ^ e,,t| y 10 Exhibit 
j--. the liability represented by that decree 

bad arisen before Exhibit C, and that it 


is inconceivable that the parties to the 
document could have contemplated the 
application of the security towards their 
liability, when they could have made 
explicit reference to it and did not do so. 
'I liis argument has been further complica¬ 
ted by the fact that the plaintiffs, who 
were parties to the proceedings in which 
Exhibit J was obtained, did not Join in 
the appeal which other persons liable 
under Exhibit J preferred to the High 
Court and which ended in their exonera¬ 
tion. We may say at once that it has 
not been suggested that it was owing to 
any fraud or collusion or gross negligence 
that the plaintiffs did not carry the case 
to the High Court and participate in the 
benefit of its decision. In the absence of 
some such consideiations we canuot see 
how they were not justified in making a 
payment in satisfaction of the decree, 
which might have been executed against 
the properly in their hands. 

Returning to the general considerations 
arising in respect of Exhibit J, we observe 
that the liability, on which it was based, 
was no doubt in existence before Exhibit 
C was executed. The terms' however of 
Exhibit C are very general. The mate¬ 
rial portion is as follows :— 

V Whether we defaulted iu discharging the 
prior encumbrances or whether through the 
said pner encumbrances or otlu-r means, dis¬ 
putes arose in respect of the sate lands, and in 
consequence, any part of tbe sale property 
fails to belong to you, or whether you 
suffored loss in any other manner, we have in 
consideration therefor furnished to you as 
security the properties montioned below,” 

We cannot accept the appellants’ sug- 
gestion that as some encumbrances have 
been specified, the mere debt, which might 
or might not be ultimately recovered from 
the property must at the date of the execu¬ 
tion of Exhibit C, beheld to have been out¬ 
side the contemplation of the parties. 
There is reference to the disputes arising 
not only in respect of the “said prior 
encumbrances or other means” but also 
to the loss suffered " in any other manner". 
We think that this language is quite com¬ 
prehensive enough to cover the contingency 
in which the plaintiffs were constrained to 
make a payment towards Exhibit J A 
somewhat similar argument has been 

Mn u limi ^ 
enle^to limUatfon ° TheTp^s^ot 
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tended that the suit was out of time, be¬ 
cause either article No. 83 or article No. 
116 is applicable to it. Article No. 83 
provides for suits upon contracts to indem¬ 
nify, and no doubt Exhibit C is a contract 
to indemnify and no doubt, also with refer¬ 
ence tc article No. 116 is a contract in writ¬ 
ing registered. But those facts will not dep¬ 
rive it of the further character which it 
possesses by virtue of the provision which 
it contains for a charge on immovable pro¬ 
perty. The wording of Exhibit C that 
these lands specified in it are given as 
security and that the executants under it 
and their heirs should be bound to pay the 
money on the liability of the said security 
is, in our opinion, sufficient to constitute a 
charge. We therefore hold that the suit 
is a suit to enforce payment of the money 
charged on the immovable property and 
that it is within time with reference to 
Article 132, schedule 1 of the Limitation 
Act. We might add that there is no ques¬ 
tion of personal liability raised in these 
appeals. 

The remaining matter common to the 
two appeals is the claim of the appellants 
—11th and 16th defendants—to subroga¬ 
tion in respect of mortgages, which the 
11th defendant’s vendor and the 16th de¬ 
fendant had discharged. No doubt a claim 
was made in respect of these mortgages 
at the beginning of the trial. The issue 
framed however was very general, and the 
District Munsiff made no reference to the 
mortgages relied on by these two appellants, 
although he dealt with the other claims 
under that issue. As he dismissed the suit, 
it was unnecessary for him to refer to any 
such claims or to any decision on them in 
his decree. In the lower appellate 
Court, the plaintiffs obtained a decree, a 
different view being taken regarding Exhi¬ 
bit C and other matters. But it does not 
appear that any contention was put for¬ 
ward regarding subrogation or that the 
11th and 16th defendants insisted on their 
claims to it. We do not think that they 
can revive their claims inseconJ appeal. 

The appellant in Second Appeal No. 
13$3 has also claimed compensation for 
improvements apparently under section 51 
of the Transfer of Property Act, in case he 
is evicted from the property. That claim 
was mentioned in the written statement 
but was not put in issue, and, so far as 
appears, was never referred to again in 
either of the lower Courts. In respect of 
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this again we decline to interfere at this 
stage in second appeal. 

Lastly the 16th defendant advanced a 
claim which is dealt with in paragraph 
44 of the District Munsif’s judgment. 
The District Munsif apparently would have 
allowed it if he had given plaintiffs a decree 
at all. The lower appellate Court in giving 
plaintiffs a decree lost sight of this con¬ 
tention of the 16th defendant and did not 
consider it or make any reference to it. 
We think that the lower appellate Court 
must consider it now. 

The result is that the Second Appeal 
No. 1393 by the 11th defendant is dismiss¬ 
ed with costs of the plaintiffs. 

In Second Appeal No. 1372 the lower 
appellate Court will submit a finding on 
the evidence on record on the issue whether 
any portion, and if so, how much of the 
16th defendant’s items is liable for sale ? 

Finding will be submitted in six weeks 
from this date and seven days will be al¬ 
lowed for objections. 

Defendants 1 to 3 will bear their own 
costs in Second Appeal No. 1393. 

FINDING. 

The following issue is remitted to this 
Court for a finding:— 

“ Whether any portion, and if any, how 
much, of the 16th defendant’s items is 
liable for sale ?” 

FINDING. 

I find that the 16th defendant is entitl¬ 
ed only to a moiety of the Paimash No. 
304—portion included in Survey No. 165-B, 
and to a moiety of so much of Survey 
No. 169, excluding 1 acre 70 cents on the 
easternmost side, which was included in 
Paimash No. 308. This property is liable 
for sale. 

Judgment:—We accept ^he finding 
and modify the decree by substituting for 
“1 acre 34 cents” in paragraph 6, “1 acre 
21^ cents” and for “ 1 acre 26 cents ”in 
paragraph 7, “ 1 acre 14^ cents.” 

Second Appeal No. 1372 is allowed to 
this extent. There will be no order in it 
as regards costs. 

Decree modified. 
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Oldfield and Ramesam, JJ. 

( Vadiipathl)-N anuiana.mu.rthy —Plaintiff- 
Appellant 

v. 

{C'ldimseHl) Appa^anarasnnl ulu and 
a>*o'7*e/-Defendants-Respondents. 

Second Appeal No. 896 of 1920, decided 
on 10th August, 1921, from the decree of 
the Dist. J., Vizagapatam, in Appeal Suit 
No. 277 of 1918. 

# Transfer of Property Act , S. 58 (c) Uou- 
fructuary mortgage,—Right of redemption being 
postponed to certain period does not alter character 
of mortgage — Transfer of Property Act, S . 98- 

Where a mortgage is a usufructuary mort¬ 
gage, the addition of a term that is shall not be 
redeemed within a certain period does not make 
it an anomalous mortgage. Similarly a clause 
that if the money is not paid withiu a parti¬ 
cular time, the mortgage should be treated ns 
a sale, does not make the usufructuary mort¬ 
gage, a mortgage by conditional sale. 

IP. 518, C. 1.] 

7. Sury inarayana —for Appellant. 

A. Krirhnaetraini Aiyar —for Res¬ 

pondent?, 

Oldfield, J.:—The terms of Ex. A, the 
mortgage we have to construe, are given 
in the judgment of my learned brother, 
which I have had the advantage of read¬ 
ing ; they need not be repeated. Shortly 
the mortgage is usufructuary with condi¬ 
tions barring redemption (I) within five 
years and (2) after twenty years from its 
date. If there were only the second of 
these conditions, the case would be cover- 
ed by the decision of the Full Bench in 
Kandula Venkiah v. Do»ga Pallayya (1) 
the clog constituted by that condition on 
the equity of redemption being disregarded 
The question is then whether, as defendants 
contend, the inclusion of the first condi- 
tion deprives the document of its character 

as an usufructuary mortgage. As we hold 

it does not do so, it is not necessary to 
consider whether the second condition 
must receive effect as one of the terms of 
the mortgage with regard to S. 98 of the 
Transfer of Property Act. 

If the condition postponing repayment 
°t the mortgage money is regarded as 
intended for the benefit of the mortgagor 
jit will suspend only his liability to be sued 

fif P d hlS A gh p toredeembefore the date 
T* d \ 7'? e V. Rajq.ra.thna 

Amma (2) a nd it clearly cannot affect th* 

(2) (1898) 23 Mad. 88. 8M L ' J ‘ 66 ‘ " 


usufructuary character of the mortgage, 
so as to attract the operation of S. 98 
Here however it must rather be regarded 
with reference to the possessory character 
of the mortgage, as intended for the benefit 
of the mortgagee. No authority directly 
relevant in such a case has been cited. 
But the language of S. 62 entails that 
postponement of the right to redeem to a 
date fixed in one way, with reference to 
repayment of the morlgage money from 
the profits, is not inconsistent with the 
usufructuary character of the mortgage; 
and we have been shown no reason why 
such po?tponement to a date fixed other¬ 
wise, by actual specification should be so. 
In fact the simplest and the sufficient 
ground of decision is that the definition 
of a unfructuary mortgage in S. 58 (d) 
refers to payment of the mortgage money 
in connection only with the mortgagee’s 
right to retain possession and includes 
nothing inconsistent with its application 
to mortgages, containing a condition for 
mere postponement of the right to repay. 

The conclusion must therefore be in 
plaintiff’s favour and he must have a decree 
for redemption as proposed by the District 
Munsif, the Respondent being at liberty 
to draw the money, which, we understand, 
is in deposit in Lower Court. 

The appeal is allowed with costs through¬ 
out. 


Ramesam, J.:— The pla'ntiff is the 
appellant. The suit is for'redemption, of 
a mortgage (Ex.I. dated 3rd February 1893). 
The District Munsif decreed the suit, but 
on appeal, the learned District jl'dge 
allowed the appeal and dismissed the suit. 
Hence this Second Appeal. 

The portion of .Ex. I material for the pur- 

pose of this case runs as follows i _ 

’• Wo have borrowed from you Rs. 1,000 wo 

cenU P of y ?l*nrt U pOBS,;s< ? , ? n of the « acres 26 . 
cents of land comprising.towards 

yearly intorcst of R s . 60 at 8 n^r c ,,, 

the taxes payable to Sircar. Whatever might 

be the profits recoived from the said landsSn 

every y e„ r t hey shall be taken in payment of 

interest aforosrnd and the taxes on the lund 

You shal! enjoy the pi o6ls from the said lands 

w i thout ha vingnny thing to do with the increase 

or decrease. You need not receive the said 

principal sum of R s . 1000 even though 

should pay you the same, within five veiTrt 

.urn 
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date you shill treat and enjoy ilu.se lauds as 
having been sold to you absolutely.'’ 

The learned District Judge held that 
this mortgage is an anomalous mortgage 
as the circumstance ihat an arbitrary 
term of five years has been fixed within 
which the mortgagor may not redeem is 
sufficient to take this mortgage out of the 
category of the usufructuary mortgages.” 
It is clear that but for the special term he 
relies on, ihe mortgage would be, in 
his opinion, a usufructuary mortgage and 
I agree with him so far. The question 
therefore arises whether on account of the 
addition of a term providing for irredeem¬ 
ability within five years the mortgage 
ceases to be usufructuary. No authority 
has been cited in support of the learned 
Judge’s view and it seems to me that the 
[addition of other terms not incon.-istent 
with the main feature of the transaction 
[does not destroy its character. In my opi¬ 
nion the mortgage is merely a usufruc¬ 
tuary mortgage with a clog on ihe equity 
of redemption cf. the fust alternative of 
Spencer, J. in Srin vusa Iyengar v. Rada- 
kriehna Villai (3). I do not think there is 
a combination of two kinds cf mortgages 
in this case. There is no covenant to pay 
as in Sr>n'vaa Iyengar v. Radakriehna 
Villai (3) (according to the view of Sada- 
si\a Iyer. J.) and hence no simple mort¬ 
gage. Nor is there a mortgage by condi¬ 
tional sale. The last clause which provides 
for an outright sale on non-pa>ment for 
twenty yea<s cannot make the transaction 
a mortgage by cond.tional sale Vide the 
observations of Sadasiva Aiyar, J. in 
Srin va>a Iyengar v. Rad ileritlina 
VilJai (3) (last seven lines) and Kumara- 
swainy Sastri, J. in Hakeem Palie Muham¬ 
mad v. Shaik Davood (4) with which I 
agree. For the same reasons there is no 
English mortgage. 

The case in Hakeem Pal'e Muhammad v. 
Shaik Davood (4) is clearly distinguishable. 
In that case, the essential elements of all 
the unmixed kinds of mortgage were want¬ 
ing (see Spencer, J. at p. 1012 and Kumaia- 
swami Sastri, J. at p. 1016.) 

In my opinion the document is not an 
anomalous mortgage and the suit for 


(3) (1913) 38 Mnd. 067 = 26 M. L. J. 47 = 22 I. 

C. 64 = (1014) M W. N 81. • 

(4) (1916) 30 Mad 1010=29 M. L J 525 = 30 
I. C- 669= (1915) M. W. N. 652. 


redemption ought to have been decreed 
(See also Kandalu Veukiah v. Donga 
Va'layya (l) and Vcrayya v. Venkata (5). 

In the view taken by me, the more diffi¬ 
cult question what is the exact operation 
of S. 98, t. e., whether it should operate 
subject to S. 60 dees not arise. 

The appeal will be allowed with costs 
throughout. 1 agree with the orJer pro¬ 
posed by my learned brother. 

Appeal a!lotve I. 

(5) (18S8) 11 Mad. 403. 
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Wallis, C. J. and Ramesam, J. 

0u ruvaja vim a h— De f e n d a n t - A p pel 1 a n t 

V. 

Rangaswamy Mudulia,- and olhen — 
Plaintiffs-Respondents. 

Original Side Appeal No. 59 of 1920, 
decided on 10th December, 1920, from the 
Judgment of Phillips, J., in Civil Suit 
No. 839 of 1919. 

fa) Will — Construction—"Santuti" useJ os a 
word oj limitation means heirs. 

when used as a word of liiniUtion 
to defi.ic ihe estate taken by a person, it has 
come to acquire the larger significance of 
“heirs" like the coenate phrase “Santana Srcni 
Krtme’\ 1 Mnd. LI. C. R. 400 held obsolete. 

[P/519, C. 2,| 

•(b) Trust—Estate in trusteeship may be obso• 
lute estate . 

There may be an absolute estate in a trustee¬ 
ship and the fact that trust properly is in¬ 
alienable does not nnko the estate in the 
trusteeship, the less an absolute estate- 

IP. 520, C. 1.1 

.0. V. Anan/hakrithna Aiyar— for Appel¬ 
lant. 

T. R> Venhihirama Sastri —for Res¬ 
pondents. 

Ramesam, J.:—This is an appeal from 
the decision of Phillips, J. The cn’y point 
in the case is whether the defendant is en¬ 
titled to the trusteeship in certain proper¬ 
ties, endowed for the use of two temples in 
George Town, and its decision dependson 
the construction of the will by which they 
were endowed. The properties are describ¬ 
ed in paragraph 3 of the will. Particulars 
of other properties are given in paragraphs 
4, 5 and 6. The testator’s debts are men¬ 
tioned in paragraph 7. The nett value of 
his assets is stated in paragraph 8. After 
providing for his funeral expenses, he says 
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in paragraph 9 "All the remaining pro¬ 
perties after deducting the debts mention¬ 
ed in the 7th paragraph from the pro- 
pa! ties mentioned in the 3rd, 4th, 5th 
and 6th paiagraphs shall be enjoyed by 
the respective per-ons in the modes 
which are mentioned hereafter." In 
paragraph 10, he provides that the execu¬ 
tors shall attend to his estate until his 
minor grandson Venkatarangam attains 
age when they are " to deliver up to him 
the abcvementioned properties.” It is 
clear that the "abovementioned properties" 
referred to here include ihe properties in 
question. In paragraph 11, he then pro¬ 
vides that these properties are to be held 
in trust for the benefit of the temples 2 nd 
details are given as to how much of the 
income was to be spent for each temple 
and in what manner. Then follow these 
sentence^ Either the executois men¬ 
tioned in the 10th paragraph or persons 
obtaining their orders or P. Venkatarangam 
Chetty or his ‘ Santhathi ” shall conduct 
matters as mentioned above. In case 

’s ‘paramparai’ may fail 
or in case delay may be made in conduct¬ 
ing the expenses as mentioned above on 
the respective occasions, the authorities 
of the aforesaid Varadaraja Perumal 
temple shall take charge of the aforesaid 
bazaar and land and conduct matters as 
mentioned above. 

9 iJ h in k that the effect of Paragraphs 3, 
and 10 is to confer an absolute estate on 

Venkatarangam in the properties dealt 

ll'is tn h 6 u effeCt 0f Paragraph 

tn I e l ? ‘ h ? W tha ‘ ' 16 Suit P r °P ert 'es are 
to be trust properties and not his private 

properties and that his absolute estate is 

SO far as these are concerned, in the 

trusteeship It cannot be held that the 

be c°, t d CSta K S u 8iven was ^tended to 
V b> ’ he tW0 senteQ ces quoted 

that 1L Even assuming 

that .he Sanihathi in the first sentence 

was to be construed as limited to issue it 
Ind 0t C -l ar t , hat that senten ce is intended 

ship ef Ttm 1 d , eV ° 1U ! i0n o£ the lr ^ee d . 

whkh the kiS down the manner in 
, cb th e trust was to be conducted -na 

reference h merle ,o some of the 
W o are likely to conduct it. But^ven if 

cal’ meaning’j's^ KstieoMhVb ^VP 10 ^'* 

* " - * rue «bat, S wh°e f „ tStfi J3 


of limitation to define the estate taken by] 
a person, it has come to acquire ihe larger] 
significance of 'heirs’ like the cognate] 
phra-e ‘Santana Srcni Kreme’ (Bhwbun 
Muhin / Bebi i v. Ifurrith Chun 'er Ch«to- 
dhnj (1) so as to define the e-iate to be an 
absolute estate Vide Rajah of- Rnmnad 
v Shi, d,ira Panti-’aswmn' 12) affirmed in 
Rajtih of Ramn-id \. Sandora randia icaini 
Tevur (3). The learned Vakil for the res¬ 
pondent relied on the case in Arumugam 
Mmlu't v. A,iimi Aniniol (4). 1 find that 
the Tamil words used in the original will 
of th it case \y-.re ' Sanihathi Paramparai ’ 
and the decision cannot be regarded as 
correct law after the decision in Rajah of 
Rimndv Sun tarn Pnndiasivanii (3). He 
also contended that the phrase used here 
is not ' Santhathi Paramparai ’ but only 
Santhathi’ and theiefore the technical 
meaning of the former cannot be attribut¬ 
ed to the latter. 

, Apart from the fact that the word 
Paramparai ’ is used in the very next 
sentence, it may be pointed out that 
, Paramparai ’ simply means ‘ series ’ 
progression ’ or ‘ one after another ’ and 
does not by itself enlarge the connotation 
of the term Santhathi.’ In such context 
as this, the term ‘Santhathi’ itself in- 
voJves the idea of a series of descendant, 
one after another and not all the descen¬ 
dants taken collectively. It is more 
because of its use a; a word of limitation, 
taken with the fact that ordinarily the 
h?irs of a Hindu are the issue of his body 
rather than because of the use of the word 
Paiamparai’ next to it. that it ha< acquir¬ 
ed the larger significance. I therefoie think 
it is not necessary to limit the decision in 
Rajah ofRamnad y. Sundara PandiaiwOmi 
U) to phrase Santhathi Paramparai ’ It 
may be observed that the word ‘Santhathi’ 
is wider than Puthra pouthra ’ or ’ from 
son to grandson.’ (See Sri Raja Ran 
Veuk ita humara M-h jiafhi Surya Ran v. 
Srt Jiaja RauChe'layan.mi Gam (5) and 
lethnajulu 2W« v . ilukunthu Naidu (6) 
as pointed out by Seshagiri Aiyar, J ,(i n 
U'ja of Ramnad v. Sundara Pandiastcami 


(p!'c.) I879) 4C:,1 ‘ 23 = 5 l - A * 138=3 Sar. 81 

' J?164 4 (P. M CM* 681 " 49 1 C * 704 "38 M.I 

|j|) 1 M. H. C. r! 400. 

(5) (1892) 17 Mad. 150. 

(b) (1905) 28 Mad, 383-15 M.L.J. 2 99 . 
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The learned Judge seems to have been 
influenced by the idea that an absolute 
estaie could not have been intended in a 
case of devolution of trust. But there may 
be an absolute estate in a trusteeship and 
the fact that trust property is inalienable 
does not make the estate in the trustee¬ 
ship, the less an absolute estate. I there¬ 
fore hold that Venkatarangam held an 
absolute estate and the defendant succeeds 
to him as heir. In the result, the appeal 
is allowed and the plaintiff’s suit is dis¬ 
missed with costs. 

Wallis, C. J: — I agree. I think 
the earlier part of the will shows an inten¬ 
tion to make an absolute gift of this and the 
other proparties in the schedule, and that 
the subsequent provisions that the particu¬ 
lar properties are to be sold on trust for 
the temple and that the trusteeship is to go 
over in the event of failure do not affect 
the descent of the trust property to the heirs 
of the donee according to the ordinary law. 
I agree with the order proposed. 

Appeal allowed. 


A.I.R. 1921 Madras 520. 

Sadasiva Aiyar and Spencer, JJ. 

K. Krishna Menon— Defendant-Appel¬ 
lant 

v. 

K. Krishnan Nair and others —Respon¬ 
dents. 

Second Appeals No. 468 etc. of 1915, 
decided on 16th January, 1920, from the 
decrees of the Tempry. Sub-J. t Palghat 
in Appeal Suits Nos. 12, 18, 24 and 29 of 
1914 respectively. 

(a) Malabar Law — Karnavan's powers — 
Karar—Tar wad properties to be managed by sen¬ 
ior Anandrauan by virtue of Muktyarnama under 
Karnavan is no bar to Karnavan granting 
melcharth binding on tarwad. 

A karar executed by a karnavan in which the 
senior Anandravan is to carry on the minnge* 
ment uuder the karnavan by virtue of a mukt- 
yarnarnih will not deprive the Karnavan of 
his position as Karnavan who is entitled to 
grant a melcha-th binding on the tarwad on 
proper occasions and for proper necessities. 
(5 L.W. 511, Foil.) 

(b) Malabar Law - Melcharth—Non-payment of 
ma nusam — Eject , 

The mere non-payment of a manusam or 
sanjanyam promised cannot invalidate a rael- 
chart!) otherwise valid.' 


(c) Civil P. C-, S, 11— Malabar- tarwad — Deci¬ 
sion against karnavan in bona fide litigation by 
him binds tarwad—Malabar Law. 

The decision against a karnavan when he 
has litigated in g >od faith is binding on the 
tarwad. (1914).M.W. N. 689 DUt. 

(10 Mad. 12 Foil.) 

(d) Malabar Law — Melcharth — Kanomdar 
cannot question melcharth after expiry of his 
term. 

A prior kanomdar has nought to question a 
melcharth if the term of his kanora has already 
expired. 

K. P. M. Menon and K. V Madhavan 
Nair —for Appellant. 

C. Madhavan Nair, R. P. Padmanabha 
Pillai and A. V. R. Krishna Menon —for 
Respondents. 

Sadasiva Aiyar, J.:—The principal 
second appeal is 468 of 1915 and the 2nd 
defendant is the appellant therein. The 
suit out of which that second appeal has 
arisen was brought by several of the junior 
members of a tarward of which the 1st 
defendant is the Karnavan. The 2nd de¬ 
fendant is the melcharthdar of the plaint 
properties under a melcharth deed granted 
by the Karnavan. . The 3rd defendant is 
the senior Anandravan. The p’aint admits 
in paragraph 3 that the 1st defendant is 
“ the Karnavan and Manager” though it 
refers in paragraph 4 to a karar of 1906 
under which the 3rd defendant was to 
carry on the management under the 1st 
defendant by virtue of a muktyarnamah 
and was to collect the rents, michavarams 
&c. and incur expenses relating to the 
maintenance of the tavazhis and so on. 
The suit was brought for declaring that the 
melcharth obtained by the 2nd defendant, 
a junior member, from the 1st defend¬ 
ant on the 12th February, 1907 in 
respect of the schedule properties is not 
binding on the plaintiffs or on the tarwad; 
for directing the 2nd defendant to surren¬ 
der to the plaintiffs those items of the plaint 
schedule which he had recovered from two 
of the five prior kanomdars (after institut¬ 
ing suits and obtaining decree against them 
for redemption on the strength of the 
melcharth); and for other appurtenant 
reliefs including an injunction against 
the 2nd defendant restraining him from 
recovering the other properties in the plaint 
schedule held by other prior kanomdats. 

The grounds on which the melcharth cf 
the 2nd defendant is attacked are set out 
in paragraph 7 of tbe plaint. The facts 
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that in the suits brought by the 2nd 
defendant, O. S. Nos. 398 and 399 of 
1910, the Karnavan the 1st defendant, 
was a party, that he and the former 
kanomdar contested the validity of the 
melcharth in favour of the 2nd defendant 
and that their contentions were disallowed 
are not mentioned in the plaint. The 2nd 
defendant in his written statement while 
pleading on the merits that his melcharth 
was binding on the tarwad also pleaded 
that the question of the validity of his 
melcharth against the tarwad was res 
judicata against the tarwad including the 
plaintiffs by reason of the findings in the 
former suits. The learned District Munsif 
upheld the contentions of the 2nd defendant 
both on the merits of the melcharth and 
also on the quer-tion of res judicata and 
dismissed the plaintiffs* suit. The Subor- 
dinate Judge came to a different conclusion 
on both these points and decreed the suit 
and hence the second appeal. 

I think that ibis second appeal has to 
be allowed on the question of res judicata. 
The Karnavan the 1st defendant fully 
nnd legally represented ihe tarwad in the 
ormer two suits, O. S. Nos. 398 and 399 

\r 10 . and a,So in a connected suit, O. 
IS. No. 467 of 1910 which was heard and 
(decided along with those two suits He 
contested the validity of the 2nd defendant’s 
melcharth on several grounds which are 
set out in the Munsif s judgment in those 
suits. See Ex. XXI, paragraphs 12 and 
13 and also 18. Those objections ate (1) 
that a term of 24 years was granted whereas 
? rdmary term is 12 y^s ; (2) that five 

demises were consolidated into one under 

the melcharth which would make it difficult 
tor the tarwad to redeem the lands 
«) that the avaka tam was 
unreasonably reduced, (4) that a furtl er 

°/, Rs * 2 °° »a« raised as Purarakatam 

wm h 5!« a ^ DOt b l nding 0n the tarwad 
was shown as consideration for the mel- 

(6) « ,a » the 2nd defendant 

5JB"? ? nd faUed ,0 d0 so - 

he& 1 . wa ? not ^Pressly raised by 
the Karnavan m the written statement he 
mentioned it in his evidence given in those 
Hf “ « of ‘be fraud pmctisTd u^ 

th^MuJif at W WSS also considered by 
the Munsif m his judgment. Having con 

thluhVmllS 6 °^ e . cli0DS * he Munsif held 

in ^vour of the 2nd 
defendant (who was 'the plaintiff in two 
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of the three former suits) was valid, and 
also that it had not been validly cancelled 
by the karnavan who had ; executed a 
cancellation deed before these suits were 
brought. Now I find that ihe plaintiffs in 
the present plaint have raised objections 1 
to 5 of the former objections in paragraph 
7 of their plaint but omitted the objection 
6 relating to the non-payment of Rs. 200 
"present”, which was relied ou at the trial 
of the former suits. They also set up that 
under the provisions of a family karar, the 
karnavan had .no right to execute a inel- 
charih at all, that karar being l'x. A, dated 
14th May, 1906. There is nothing in this 
additional point an-J it has been fully met 
in paragraphs 5, 6 and 7 of the lower 
Appellate Court’s judgment. The karar 
did not deprive the 1st defendant of his 
position as karnavan who was entitled to 
grant a melcharth binding on the tarwad 
on proper occasions and for proper neces¬ 
sities. See Katun tkara Mr non v.Kutti 
Krishna Menon (1) 

As regards the question relating to the 
Rs. 200 “ present” if it is the mauusam 
given at time of renewals, though the 
karnavan receives it, he receives it on 
behalf of the tarwad and it cannot be 
wiled a bribe paid to him as stated in the 
judgment of the Subordinate Judge (See 
S. A. No. 877 of 1911, (23 M L.J., page 20 
short notes). The mere non-payment of 
a manu'am or sanjanyam promised can¬ 
not .invalidate a melcharth otherwise valid. 

Now, as regards the other points, there, 
might be effective answers to the objections 
made by the lower appellate Court to the 
validity of the melchar.h .based on those 
points but I do not think that in second 
appeal we are entitled to dissent from the 
finding of the lower appellate Court on the 
question for consideraiion, namely, that 
the melcharth was executed under circum¬ 
stances which make it not binding on the 
tarwad. But, as stated in the beginning, 
the question is not whether the melcharth 
was effected for purposes binding on the 
tarwad but whether the finding in the 
ormer suits thatit is binding on the tarwad 
isor is not res judteata against the tarwad. 
That question, as my learned brother point- 

tl C0Urse of the a^ument, has to 

b , de £ lded on the answer to the question 

At * arnavan honestly and bona 
fide raised that contention in the interests of 


(1) (3916) 6 L. W. 611 
M. W. N. 343, 


38 I. C. 666 w (1917) 
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the tarwad in the former suits and whether 
after an honest contest by him, it was 
decided against him as representing the 
tarwad in those former suits. The 
District Munsif has dealt with that ques¬ 
tion in paragraph 12 of his judgment very 
clearly and tersely, following the Full 
Bench decision in Vusudetan v. Sankaran 
(2) and has decided that question against 
the tarwad. The Subordinate Judge deals 
with this point very shortly in paragraphs 
28 and 29 of his judgment. As regards 
paragraph 29, that relates to the question 
whether the 4th defendant is also bound 
by res judicata. I shall come to it later 
on. 

As regards the tarwad, the Subordinate 
Judge deals with the question of re>- judi¬ 
cata only in paragraph 23. He says that 
there was fraud and collusion between 
the 1st and 2nd defendants and therefore 
the karnavan could not represent the 
tarwad in those litigations. The ques¬ 
tion whether he conducted the litigation 
in the interests of the tarwad honestly and 
bona fide has not been considered by him. 
But he does not dissent from the Munsif’s 
conclusion that he did contest it in the 
interests of the tarwad property. As re¬ 
gards the decision in Pa rani'sra ran 
Nambiidripad v. Sankaran Namhulripad 
(3; relied upon by the Subordinate Judge 
that case related to the applicability of 
S. 7 of the Limitation Act to the facts of 
that case and there is no question of res 
judicata involved. An obiter dictum of 
mine which did not even lay down any 
clear pronouncement but referred to a 
plausible argument that "it viaij bo argued ” 
that a karnavan may not represent the 
tarwad in certain circumstances has been 
stretched by the Subordinate Judge to 
cover a different point altogether. The 
conduct of the karnavan in repudiating 
the melcharth very soon afterwards and a 
perusal of the relevant records in the 
prior suits clearly support the Munsif’s 
finding that there was no fraud or collu¬ 
sion between defendants 1 and 2 in the 
conduct of the defence made to the for¬ 
mer suits by the 1st defendant. 

As I said, the plaint in this case does 
not set out that there was any such fraud 
and collusion in the conduct of those suits 

(2) (1897) 20 Mad. 29 = 7 M. L. j 102 (F.B) 

(3) (1914) 16 M.L.T. 241=26 I.C. 766 =(1914; 
M. W. N. 689. 


though the plaintiffs knew the result of 
those suits as is shown by their prayer for 
the recovery of the properties obtained by 
the 2nd defendant in execution of the 
decree in those suits. Even if, for argu¬ 
ment's sake, the 1st defendant did not 
represent the tarwad, the 3rd defend¬ 
ant who was made a party in one 
of those connected suits, O. S. No. 
467 of 1910, also attacked the mel¬ 
charth on these very same grounds and 
failed in his contentions. He was also 
D.W. 2 in O S. No. 398 of 1910 and sup¬ 
ported the Karnavan \n the attack on the 
2nd defendant’s melcharth. Under those 
circumstances I am quite clear that the 
finding in the former suits is retjuduata in 
this suit as against the plaintiffs tarwad. 

The 4th defendant is a prior kanomdar 
of some of the plaint properties and he 
contends that he is not bound by the find¬ 
ing in the prior suits. I do not see what 
that has to do with the question whether 
the plaintiffs’ present suit is barred by the 
findings against the plaintiffs in the former 
suits. The reliefs in the present suit are 
directed against the 2nd defendant alone 
and if the 2nd defendants’ melcharth is 
valid as against the plaintiffs, the plaintiffs 
suit was rightly dismissed. So far as this 
second appeal is concerned the question 
whether the 4th defendant in this suit is 
bound by the findings in the former suits 
does not arise for consideration. In the 
result this second appeal is allowed and 
the decree of the District Munsif will be 
restored. The plaintiffs will pay the 2nd 
defendant’s costs in this Court and in the 
lower appellate Court. 

The two other Second Appeals Nos. 469 
and 470 of 1915, arose out of suits brought 
by the 2nd defendant in the principal suit 
for redemption of the prior kanoins relating 
to some of the properties mentioned in his 
melcharth deed. Those suits have been 
dismissed by the lower appellate Court on 
the ground that the melcharth was invalid. 
So far as the tarwad is concerned, I have 
already found that the melcharth of the 
2nd defendant—plaintiff in these suits—is 
valid as against the tarwad. The prior 
kanomdar has also no right to question the 
right of the 2nd defendant so established 
against the tarwad, as the term of his 
kanom had expired, before these suits 
were brought by the 2nd defendant. See 
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Bamamu-rti Dhora v. Secretary of Slate (4) 
Ablulla Ko;/a V. Eacharaa Nair (5). The 
decree of the lower appellate Court is there¬ 
fore reversed in each of these litigations 
and the cases are remanded to the lower 
appellate Court for passing fresh decisions 
in the appeals preferred to that Court in 
the suits after considering the other points 
arising in the suits. The contesting respon¬ 
dents will pay the costs of the appellant in 
these appeals and bear their own. The 
costs in the lower Courts will be provided 
for by the decisions to be freshly passed 
by that Court. 


Spencer, J.:—I fully agree with the 
judgment just delivered by my learned 
brother and have nothing to add except 
that 1 am of opinion that the Subordinate 
Judge fell into an error in deciding the 
question of res judicata in paragraph 28 
of his judgment; and that this error arose 
owing to his confounding two different 
questions, the first question being whether 
the karnavan, 1st defendant, acted legally 
and prudently on behalf of the larwad in 
granting the melcharth and the other ques¬ 
tion being one that arose out of Expla¬ 
nation VI to S. II of the Civil Procedure 
Code, namely, whether the karnavan con¬ 
ducted bena fide in the interests of the 
tarwad the defence in the suits brought to 
enforce the terms of the melcharth (O. S. 
Nos. 398 and 399 of 1910.) As nothing 
has appeared in the records of this suit or 
in the trial of the former suits to afford 
ground for answering the second question 
otherwise than in the affirmative, the plea 
of res judicata must prevail and the plain¬ 
tiffs* suit O. S. No. 36 of 1911, must fail 
on this issue even without touching the 
questions of fact raised by the other issues 
in the case. I therefore agree that the 
Munsif s decree dismissing the suit should 
be restored, and I also agree with the 
order for the rehearing of the appeals in 
the other suits. 


Appeals allowed. 


M.L 4 j 469 U) 86 Mad * Ul " 19 L C *. 656-24 
(6) (1917) 35 M.L.J. 405=47 I.C. 945. 
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Sadasiva Iyer and Napier, JJ. 

Sri Krishna*team] Iyengar — Defendant- 
Appellant 

v. 

Soorikatti Ganapnlhi Iyer —Plaintiff- 
Respondent. 

Appeal No. 37 of 1920, decided on 18th 
January 1921, from the Appellate Order of 
the District J., Madura, dated, 17th 
October, 1919, in Miscellaneous Appeal 
No. 28 of 1919. 

Civil P. C-, 0. 21, R. 22 — Non-service oj notice 
u material irregularity vitiating sale—Judg¬ 
ment-debtors interest being represented to his 
knowledge, by some other person is good defence 
to objection. 

The non-service of notice under O 21, R. 22, 
Civil P. C., is a serious irregularity in the 
course of the execution proceedings which by 
itself affords (till it ia met by a valid defence) 
a sufficient ground for the settiug asido of the 
subsequent sale held iu execution and it lies 
upon the decree-holder to allege and prove 
such a valid defence. Oue of such defences 
might be established by provmg that the judg¬ 
ment debtor s interests were, to bis knowledge, 
fully represented and protected by a omo other 
person who was a party to the execution 
proceedings. iP. 5j3, C. 2.) 

K. V.-Sesha Iyengar —for Appellant 

P. S. Narayansamy Iyer —for Res¬ 
pondent. 

JudgmentFollowing the observa- 
D° nS S'-shagiri B to v. Hanumantha 
R>w { l)and in Tanga uri Jagannatlmm 
v. Seshagin Bao (2) (which was decided 
on review of the decision in 39 Mad. 1031) 
we hold that the non service of notice 
under Order XXI, rule 22 of the Code of 
Civil Procedure, on the appellant after he 
became a major is (though it does not 
render the subsequent proceeding a nullity! 
a serious irregularity in the course of the 
execution proceedings which by itself 
afford, itill it is met by a valid defence) a 
sufficient ground for the setting aside o) 
the subsequent sale held in execution and 
that it lies upon the decree-holder to allege 
and prove such a valid defence. One oi 
such defences might be established by 
proving that the appellant's interests we.e, 
to the appellant $ knowledge, fully repre- 
seated and protected by some other person 
who was a party to the execution prol 

(1) L.^T 91 93. 39 Mad *^ 1 - 3a l > '39Uo9m: 

(2) (1916) 20 M. L. T. 479-37 I. C. 387. 
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ceeding'. In Mama chart v. Durairami 
Pillai >3) there were four material facts 
established and they were held to con?ti- 
tute together a valid defence. These 
facts were :— 

(0 the managing member of the appel¬ 
lant's undivided family had been represent¬ 
ing and protecting the appellant’s interests 
in the execution proceedings. 

(2) the appellant knew of the decree- 
holder’s proceedings preliminarily to sale 
at the time of these proceedings, 

(3) the appellant allowed the managing 
member to contest the said proceedings for 
and in the interest of the appellant, and 

(4) the manager did so contest the said 
proceedings. 

In the present case, there is no finding 
by the lower appellate Court that the 
appellant knew of the execution proceed¬ 
ings at the time and there is no finding 
that his uncle was the managing member 
o J the family even at the time of the pro¬ 
ceedings. Assuming, however, these two 
facts to be established, the other two 
important circumstances which were pre¬ 
sent in the case of Ramachari v. Durai- 
sami Pillai (3) are absent in this ca-e and 
hence we hold that no valid defence to the 
appellant’s objection to the sale has been 
made out here. 

We therefore allow the appeal and set 
aside the sale of the appellant’s interests in 
the properties in dispute with costs in both 
Courts on the respondent decree-holder. 

Api cal allowed. 

(STlTaW 21 Ma<LTG7T~ 

A. I. R. 1921 Madras 524. 

Wallis, C. J., and Oldfield, J. 

(Jh'ef Commissioner of Income-tax, 
Madras —Appellant. 

v. 

Nor'h Anantapur Gold M nes, Ltd .— 
Respondents. 

Original Side Appeal 1 of 1921, decided 
on 2nd March 1921 from the judgment 
of Kumarasawmi Sastri, J. in In the matter 
of the Indian Income Tax Act VII of 1918 
and in the matter of the Specific Relief 
Act I of 1877, S. 45. 

(a) Government of India Act, S. 100— Income 
Tax Act (1918), S. 51-Order against Revenue 
authority under Specific Relief Act, S, 45, to make 
refe. encc to HighCourt cannot be passed-Income* 
Tax Act, S- 51. 


Tho Go cerument of India Act, S. 106, pro¬ 
hibits an order to be passed against the Chief 
Revenue Authority under 8. 45 of the Specific 
Relief Act requiring the latter to make a refer¬ 
ence to the HighCourt under S. 51 of the In¬ 
come-Tax Act (1918). [P. 524, C. 2.) 

The ©fleet of S. 51 U not to partially repeal 
S. 106 even to the limited extent of allowing 
the High Court to exercise Original jurisdiction 
when there are allegations of bad faith. 

(b) Income-Tax Act, Ss 52 and 51 — Revenue 
Authority cannot be directed by order under 
Specific Relief Act, S- 45, to mate re ference to 
High Court under Income-Tax Act , S. 51. 

S. 52 of the Income-Tax Act prohibits among 
other things, any application against the Chief 
revenue authority under S. 45 of the Specific 
Relief Act directing him to make a reference to 
the High Court under S. 51 of the Income-Tax 
Act (1918). [P.524, C.2.J 

(c) Practice - Precedents - English decisions 
apply in India subject to certain just exceptions. 

The decisions of English Courts most, sub¬ 
ject to all necessary exceptions, continue to 
afford guidance in India. In particular, where 
a new Statute expressed in exncter language 
and, administered in a stricter manner than the 
former law is in question, the assistance affor. 
ded by English authorities on the construction 
of what are, due allowance being made for 
different wording and local conditions, in many 
respects similar statutes, cauuot safely be 
rejected. (P. 527, C. 2.) 

(d) Income-Tax Act, S. 51 - Revenue Authority 
is to decide when reference is unnecessary. 

If to the Revenue authority, which is cutrust- 
cd with the assessment, is left, the duty of 
deciding whether aud to what extent it requires 
assistance in making it, full effect will bo given 
to each part of the language employed in tho 
Income-Tax Act. IP. 528, C. 1.] 

0. R. Riviaswami A ; yar and G. 
Madliavan Nnr—ior Appellant. 

R. N. A’ljanyar —for Respondent. 

Wallis. C. J. :—This is an appeal from 
an order passed by Kumaraswami Sastri, J. 
under S. 45 of the Specific Relief Act direc¬ 
ting the Chief Commissioner of Income-tax- 
to make a reference to the High Court under 
S. 51 of the Indian Income-Tax Act 1918, 
aud raises questions of importance as to 
the jurisdiction of the High Court to make 
such an order. The case has been very 
fully argued before us by the learned Ad¬ 
vocate-General for the appellant and by 
Mr. Aiyangar for the respondent and we 
also heard Mr. A. Krishnaswami Ayyar 
for other persons who have applications 
of a similar nature pending. 

The powers conferred on a High Court 
by S. 45 of the Specific Relief Act are in 
lieu of the power to issue the writ of man¬ 
damus inherited from the supreme Court 


1921 COM MR. i. TAX. V ANANTAPUR golo Mines, LTD- (Wallis, C. J.) Madras 525 


'which is taken away by S. 50 and clau i e 
.(&) of the proviso makes it clear that the 
Section does not authorise- the making of 
" any order which is otherwise expressly 
excluded by any law for the time being in 
force.” The Advocate General comended 
that the order under appeal is excluded by 
S. 106 of the Government of India Act.1915, 
and also relied on the provisions of S.52 of 
the Indian Income-Tax Act which appar¬ 
ently were not brought to the notice of the 
learned Judge. The Government of India 
Act is a consolidating statute which in 
S. 106 has re-enacted the prohibition which 
was expressly imposed upon the Supreme 
Court of Bengal in 1780 afterthe well-known 
conflict with Warren Hastings and was ap¬ 
plied by reference to the Supreme Courts 
of Madras and Bombay when they were 
erected in the early part of last century. 
The prohibition as contained in S. 8 
of the East India Company Act 1780 was 
in the following terms “ the said Supreme 
Court shall not have or exercise any juris¬ 
diction in any matter concerning the reve¬ 
nue or concerning any act or acts ordered or 
done in the collection thereof according to 
the usage and prac;ice of the country, or the 
r ®8 u lAtions oftheGovernor-General in'Coun- 
cil , and a very wide construction was put 
upon the section by the Privy Council in 
Spooner v. Ju Mow (1), This prohibition 
never applied to the Company’s Cour;s, and, 
when the Supreme Court and the Sudder 
Courts were superseded by the High Courts 
under the Act of 1861 and the Letters 
Patent issued pursuant thereto, a question 
arose in Collector of Sra Customs v. P. 
Chidambaram (2) as to whether the prohi¬ 
bition still attached to the High Court in 

the exercise of the original jurisdiction con¬ 
ferred upon it. Morgan, C. J. thought it 
did. Innes and Kernan, JJ. thought it did 
not, though for different reasons. The 
ramers of the Government of India Act 
1915 were obviously of the same opinion 

as Morgan, C. J. as they treated the pro¬ 
hibition as still in force and re-enacted it 

fin S. 106 of the Government of India Act 
las follows 

" The High Oonrta have not and may not 
t«r°rftn 6 aD? or jP ,naI jurisdiction in any mat- 
api ^ Dg j ^ revenue, or concerning any 
SrLv&v ° r i ODO ' n ** option thereof 

(,) Mo °- P - 57 ^ 
( 3 ) (18 ft) 1 , 1 ^ 89 . 


The only difference is that whereas the 
Act of 1780 said that the Supreme Court 
should not have or exercise any jurisdic¬ 
tion, the new Act says the High Court has 
not and may not exercise any original 
jurisdiction in any matter concerning the 
revenue. 

Now, the issuing of the writ of Manda¬ 
mus to secure the performance of a public 
duty where no adequate remedy existed 
by action or otherwise was, it seems to me, 
clearly an exercise of original jurisdiction. 
It was a proceeding originating in the 
Court issuing it, and might be directed in 
a proper case to any class of public officer, 
executive or judicial. It must also be re¬ 
garded as having been within original juris¬ 
diction of the Supreme Court because that 
Court had no appellate jurisdiction. Simi¬ 
larly I think that the substituted jurisdic¬ 
tion to issue orders under S. 45 of the 
Specific Relief Act is original jurisdiction. 
It may in terms be directed to any person 
holding a public office and to any corpora¬ 
tion as well as to any .inferior Court of 
judicature. The nature of the jurisdic¬ 
tion exercised is the same in each case, 
and must in my opinion be considered an 
exercise of original jurisdiction. If this 
be so, I am unable, with great respect, to 
agree with the learned Judge that in 
making the order prayed for, we should 
not be exercising original jurisdiction “in 
matter concerning the revenue". The 
case appears to me to come within the 
plain meaning of the section, and this 
was not very seriously disputed. The 
learned Judge has referred to some obser¬ 
vations of Sir Thomas Strange in Venkata 
Rung a Pillaiv. The East India Coy. (3), 
but his attention does not appear to have 
been called to the very wide interpreta¬ 
tion put upon the section by the Privy 
Council in Spooner v. Jxuldow (1). 

As already observed the effect of the 
proviso to S. 45 was to leave the old 
statutory restriction in full force. This, 
however was not one of the statutory 
provisions which the Indian Legislature 
was prohibited from altering under the 
Indian Councils Act, 1861 and S. 131 (3) 
of the Government of India Act, 1915, 
anq the fifth schedule thereto expressly- 
recognises, the power of the Indian Legist 
Jature to repeal or alter the provisions of 
__Now, these provisions have. 

(3) (1803)^1 StrangTwS. 1’ . . ^ 
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been to some extent altered by S. 51 of 
the Indian Income-Tax Act, 1918, which 
obviously confers jurisdiction on the High 
Court to proceed on a reference from a 
revenue authority under the provisions of 
the section. That section not only enables 
the Revenue Authority to make a reference 
to the High Court but requires it to do so 
“unless it is satisfied that the application 
is frivolous or that the reference is un¬ 
necessary.” 

The question then is whether we have 
any jurisdiction to issue any order to the 
Chief Revenue authority under S. 45 of 
the Specific Relief Act with a view to 
enforcing the due discharge of the duty 
imposed upon it by the section, and in 
dealing with this question we have to 
consider, not only S. 106 of the Govern¬ 
ment of India Act, but also the provision 
of S. 52 of the Income-Tax Act itself 
which provides that “no prosecution suit 
or other proceeding shall lie against any 
Government Officer for anything in good 
faith done or intended to be done 
under this Act”. That an application 
for an order under-S. 45 of the Specific 
Relief Act against the Chief Revenue 
Officer is a proceeding ogrutns/'him within 
the meaning of the section appears to be 
settled by the high Jauthority of Bowen 
and Kay, L. JJ. in In re Onward Building 
Society (4) where’an application against 
a liquidator of a company directing him to 
register shares was held to be within the 
prohibition in S. 87 of the Companies’ Act 
against proceeding with any “ suit action 
or other proceedings against the company ”. 
Lord Justice Bowen said “The question 
whether a proceeding under S. 35 is a pro¬ 
ceeding against the company appears to me 
to admit of but one answer viz., that it is. 
That section gives a -summary mode of 
enforcing rights which might have been 
prosecuted by a suit in Chancery or 
possibly by an action for a mandamus at 
common law. It would be impossible to 
say that, if the circuitous proceeding would 
have been a proceeding against the com¬ 
pany, that the compendious one is not so 
also. ” Kay, L. J. also uses language 
showing that he regarded an application 
Ifor a mandamus as a proceeding against 
la company. Consequently, independently 
pf S. 106 of the Government of India Act, 
|S. 52 of Jhe Income-Tax Act prohibits 

(4) (1891) a QB. 468 = 40 W.tt. 26=60 L.J.Q. 

B. 752=65 L.T. 516. 

% 


among other things, any application against, 
the Chief Revenue authority under S. 45 
of the Specific Relief Act, in respect of! 
anything done by him-in good faith. That! 
the words “ anything done ” in an act of 
this kind include also anything omitted to 
be done is also well settled. See Jol'iffe 
v. Wallaeoyo , (5) and Itevd. Williams 
In re. (6) and the provision in S. 3 (2) of the 
General Clauses Act, 1897 that “ words 
which refer to acts done extend also to 
illegal omissions. ” 

There is no suggestion of any want of 
good faith on the part of the Chief Revenue 
Commissioner in the present case, and 
therefore, the present proceeding is in my 
opinion prohibited by the express terms 
of S. 52 of the Act itself. The effect of 
S. 52 is to extend to Subordinate Courts 
and to the High Court in the exercise of its 
appellate jurisdiction the prohibition impo¬ 
sed upon the High Court in the exercise of 
its original jurisdiction by S. 106 of the 
Government of India Act as regards acts 
done by the revenue authority in good faith. 
Further, as at pre?ent advised I am not 
satisfied that there are any sufficient 
grounds for holding that the effect of S. 51 
is to p .rtially repeal S. 106 even to the 
limited extent of allowing the High 
Court to exercise Original Jurisdiction 
when there are allegations of bad faith. 
It is however unnecessary to decide this 
question. 

Much argument has been addressed to 
us as to the nature of the duty imposed on 
the Chief Revenue Authority and as to the 
meaning of the words ‘frivolous’ and 
‘ unnecessary ’. In particular it has been 
argued that, unless he is satisfied that the 
application is frivolous, he is bound to make 
the reference, unless the point in his opinion 
either does not arise or has already been 
decided. The .ordinary legal meaning of 
the word “necessary” as appears from 
Stroud’s Judicial Dictionary is ‘ reasonably 
required for the disposal of the case”, and 
I am not satisfied that it was intended to 
use the word in the section in any more 
restricted sense. In England the assessee 
can ordinarily claim to have a case stated 
as of right, but 5 and 6 Geo. 5 Ch. 89, 
S.42, dealing with the Excess Profits Tax, 
provides that the Commissioners “unless 

(5) (1873) 9 C.P. 62 = 48 L.J.O.P. 41= 29 L.'T. 

582. 

(6) (1884) 9 A.C. 484 = 53 L.J.P.C. 71. 
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they are of opinion that the application is 
frivolous or vexatious or relates to a matter 
already decided by the Board of Referees" 
shall refer the case to a Board. I think, it 
lis very likely that this part of S. 51 was 
(modelled on that seciion, and that the 
legislature substituted the word “ neces¬ 
sary ” with the in ention of giving the 
Revenue Authority a wider discretion. 

As regards this particular case I will 
only say that, while the Commissiorer has 
rightly based his decision on ihe language 
of the 1 ndian section which differs materially 
from the corresponding section of the 
English Act, he has fallen into error in 
supposing that in TmambanU \\ Mut add/' 
(7J the Privy Council deprecated the 
practice of refetring to English decisions 
which are the basis of so much of our law 
in India. The decisions in question were 
American decisions and were correctly 
described as foreign, an adjective which is 
inapplicable and would certainly not have 
been applied by the Privy Council to the 
decisions of the English Courts. As re- 
Igards Income-Tax the Indian Act 
[generally follows the lines of the English 
V\ct, and where the provisions are similar 
English decisions are the best guide to 
their meaning. The Revenue Authority 
no doubt may not always find it easy to 
apply them, and that is one reason why the 
Act empowers and requires it to make a 
reference to the High Court in -appropriate 
case:. The appeal must be allowed and 
the application dismissed with costs 
throughout. 

Oldfield, J.:—I agree with the judg¬ 
ment just delivered and as regards the 
apphcahon of S. 106, Government of India 

Act, iyj5, have nothing to add. 

The alternative ground, on which the 
judgment under appeal has been supported 
is that under S. 51 (1) Act VII of 1918 the 
making of the reference asked for is in 
the words of the proviso to S. 45, Specific 
Relief Act clearly incumbent on the Chief 

un«W*h a . Uth ° rUy ’ against whom an order 
under the latter section is claimed ; and it 

f r f neCeSSa [ y consider the wording 

of the former closely, since it is on it and 

imnn°% a K y ^ ™ *> the d£ s 

imposed by other statutes in different 0r 
wider terms °n public officers or public cl 
associated bodies that our conclusion mus[ 

<71 (1918M6 Cal. 878 = 471, 0.518 = 46 1 7i. 


rest. So far moreover as the numerous 
well-kuown cases, which have been laid 
before us require adherence, whatever the 
nature of the duty to be performed or 
procedure to be employed, to the principle 
of natural justice and an honest exercise of 
the discretion conferred, they are not in 
point, because their requirements were 
clearly fulfilled in the present case, the 
Commissioner of Income-Tax, the authority 
concerned, having, as his order shows, 
heard coun-el and having dealt adequately 
with the English decisions relied on. 

It accordingly is not material that, after 
distinguishing these decisions, he further, in 
order to fortify his position relied on the 
reference to foreign decisions in the judg¬ 
ment of the Judicial Committee in Imam- 
band> v. Mntsoddi (7) as justifying *a 
general refusal to follow those of the 
English Couits. In doing so he was per¬ 
haps influenced by the interpretation placed 
on that reference in one of the judgments 
in See,a Nad,/,, y. Mxthusami Plllai 18 ). 
But in view of the context and of the practice 
of the Judicial Committee I agree that the 
word foreign ’ cannot have been used by 
it in the sense proposed and that the deci¬ 
sions of English Courts must, subject to all 
necessary exceptions, continue to afford, 
guidance in India. In particular, where, as in] 
the present case, a new Statute expressed 
in exacter language and, it would appear, 
administered in a stricter manner than the 
former law is in question, the assist- 
ance aftorded by English authorities on 
the construction of what are, due allowance 
bemg made for different wording and local 
conditions, in many respects similar statu¬ 
tes cannot safely be rejected; and,, 
further, as in cases, in which a reference 
to this Court is found necessary that as- 
sistance will presumably be accepted here 
the same foundation must be adopted for 
our decisions and those of the revenue 
authorities, if a consistent system of 
Income-Tax administration is to be 

To return to the section, decisions 
directly relevant to its construction have 
not been cited ; and their absence is 
nature!, because the right conferred by it 

on the assessee corresponds with nothing 
m the previous Indian Income-Tax Act 
and there is, so far as we have been shown, 

(8) { 1919 ) 42 a Mad. 881 = 58 1.0. aiiliffiT. 
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no provision in any other statute in the 
same or equivalent terms, by which any 
similar duty is imposed. We have there¬ 
fore in the absence of “ anything to 
modify, anything .to alter, anything to 
qualify the language to construe it in its 
ordinary and natural sense”. Vide Vestry 
of St John Ham-patei v. Cotto » (9) and 
the construction proposed before us by the 
Assessee seems to be inconsistent with 
our doing so. The material part of S. 51 
( 1 ) runs :— 

“ The Chief Revenue Authority shall refer 
any question on the application of the assessee, 
unless it is satisfied that the application is 
frivolous or that a reference is unnecessary;’* 

And it is with the latter alternative that 
we are directly concerned. For the asses¬ 
see before us contends that “unnecessary” 
means only “unrelated to any issue aris¬ 
ing necessarily in the course of assess¬ 
ment" and that the Court is to determine 
whether the issue in question is of that 
nature. There are two fundamental objec¬ 
tions to this, which I think, are valid ; 
firstly, that it refuses effect to the require¬ 
ment that the Revenue Authority shall be 
satisfied, substituting as the test of the 
necessity for the reference that this Court 
shall be so; and secondly, that it resiricts 
the meaning'of “unnecessary” inconsistent¬ 
ly with the Oidinary use of the word. On 
the first of these there is no reason for 
assuming that frivolous applications ex¬ 
cepted, this Court has been given an unres¬ 
tricted jurisdiction, where previously it had 
none; on the second, it is the reference, 
not a determination of the question referr¬ 
ed, which is described as unnecessary and 
there is no reason for excluding from the 
class of questions under contemp'ation 
those, which the Revenue Authority in 
fact does determine unaided. Shortly the 
Assessee’s argument would be justified, 
unless if the section simply made a refer¬ 
ence obligatory, unless it were unneces¬ 
sary; and it could, if that had been the 
intention, have easily been worded in that 
way with a provision for an absolute right 
to appeal or to have a case stated. On 
the other hand, if we leave to ihe Revenue 
authority, which is entrusted with the as¬ 
sessment, the duty of deciding whether 
and to what extent it requires assistance 
in making it, we give full effect to each 


(9) (1887) 12 Ac. 1 = 56 L.J.Q.B. 225=51 J.P. 
340=56 L.T. 1 = 35 W.R. 505. 
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part of the language employed. Accepting 
the latter alternative, I concur in allowing 
the appeal and in the order proposed. 

Appeal allowed. 

* A. I. R. 1921 Madras 528. 

Wallis, C. J. and Ramesam, J. 

Seerangafh'tn : —Defendant 1 -Appellant 

v. 

BaVa Vaithilinga Mudaliar and other j 
— Plaintiffs and Defendants, 6 and 25 
Respondents. 

Appeal No. 220 of 1919, decided on 
10 th January 1921, from the decree of the 
Sub-J., Negapatam, in Original Suit No. 60 
of 1913. 

*(a) Limitation Act % S. 10 — Receiver—Receiver 
holding deceased testator's properties—Executors 
suing to recover properties —Xo questicn of Zitni- 
t at ion arises. 

Where a suit is filed by executors under a 
will for the recovery of properties left by the 
testator and gome of the properties are in the 
hands of Receiver appointed by the Court, the 
Receiver holds the properties subject to the 
order of the Court for the benefit of those 
entitled under Ihe will and there can be no 
question of limitation as regards such 
properties. 

•(b) Limitation Act , S. 22—Suit by executors 
of will for recovering properties—One co-cxecutor 
impleaded after limitation—Whole suit is barred. 

Co-executor of a will is a necessary party to 
a suit by another executor for the recovery of 
devised properties and where such a co-execu¬ 
tor is added as a defendant, he being unwilling 
to be plaintiff, after the limitation period, the 
whole suit should be held to be barred, though 
it was originally instituted within the pres¬ 
cribed period. 43 I.A. 603 (PC.) Foil.; 37 CaL 
229 P.C. Dist,;'26 M. L. J. 452 and 9 L. W. 377, 
Diss. from. 

S . Sr'n'vasa Iyengar and S. Varada : 
chariar —for Appellant. 

T. R. Ramarhandra Aiyar and S-Muthiah 
Mudaliar— for Respondent. 

A. Gane a I;,er — for Respondents 3 and 4. 

Wallis, C. J.:—This is an appeal from 
the revised judgment cf the Subordinate 
Judge of Negapa!am after the remand order 
of this Court in Appeal No. 114 of 1916. 
The finding that the 6th defendant had not 
renounced his executorship under the tes¬ 
tator's will has not been seriously ques¬ 
tioned before us, and it is accordingly 
necessary to deal with the question of 
limitation in the light of that finding. The 
property sued for is partly in the bands of 
Receiver appointed in this suit. He had 
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previously been appointed Receiver in a 
former suit filed by the present 4th defend¬ 
ant the 2nd daughter of the testator in 
which the Will which is the subject of this 
suit was ignored and the testator’s widow 
the present 1st defendant was impleaded 
as representing the estate of her deceased 
husband. It was the Receiver’s duty in 
both suits to get in the estate of the decea¬ 
sed and he must now be taken to hold the 
assets collected by him subject to the orders 
of the court for the benefit of the persons 
entitled under the Will of the deceased. No 
question of limitation therefore arises about 
them and as regards them there is no suffi¬ 
cient reason for differing from the finding 
of the Subordinate Judge that the suit is 
not barred. 


The next question is as regards the im¬ 
moveable properties belonging to the dece 

ased which were in adverse possession ol 
his widow, the 1st defendant for less thar 
twelve years before the institution of the 
present suit by the plaintiff but for more 
than twelve years before the 6th defendant 
was added as a party defendant. It wa « 

tvf. ‘ill? CT‘ ■" lhe O'fcr of remand 
that the 6th defendant as a co-executot 

was a necessary party to a suit for the re- 

covery of these properties if he had not 

renounced probate. It has been found that 

he had not renounced, and he has been 

added as a party defendant as he was not 

willing to be added as a plaintiff. Now it 

.s prov’ded by S. 22 of ,he Limit*,ion Ac! 

that where after the institution of a suit 

a new plaintiff or defendant is substituted 

or added, the suit shall, as regards him be 

tTso m°H haVe been ' nsl ‘tufed when h 
was so made a party.” It is quite clear 

on the wording of the section that when a 

wrong plaintiff sues and the right plaintiff 

smtasaaMBst 

aasssAta-isK 

5 

neS to fnin n C0D5e ? Uence of his unwilling 

r^Tny *-■>* -A 

SKirSKsS 5 

Died w.thin the prescribed 
1921 M—67 


period. In Mayyappa Chtlty v. Sub- 
ramaniam Ch’.tty (1) Lord Parker of 
Waddington in delivering the judgment of 
the Privy Council with reference to this 
section as reproduced in a Straits Settle¬ 
ments Ordinance observed: 

“ Their Lordship^are of opinion that S. 22 
contemplates cases in which the suit is defective 
by reasou of the person or ono of the persons 
iu whom the right of 6uit is vested not being 
before the Court, S. 133 of the (Straits) Civil 
Procedure Code provides against the defeat of 
a suit on this ground and eonbtes the proper 
party to be added or substituted. If A is the 
right peison to sue, it would clearly be wrong 
to allow him, for the sake of avoiding the 
L.mutation Ordinance, to take advantage of a 
suit improperly instituted by B. ’ 


ease m wnich one of the 
persons in .vhom the right of suit has been 
held to be vested was not before the-Court 
when the suit was at first instituted, and 
therefore by virtue of the section it must 
be deemed to have been instituted when hel 
was first brought before the Court,in which 

cas 6 u is barred. The earlier judgment of 

the Privy Council delivered by Lord 
Macnaughten in P.ary Mohun 1luktrjee v.l 
Narendar Nath Mukerjee (2) is i„ n0 
way inconsistent with this ruling. There 

‘5? Ca f e no adJl,io " or sub- 

obring e,t s r 2° P ' a r ifiS ° r 

o Drmg b. 22 into operation and 
consequently .here is no direct ruling as to 
the effect of the section where parties are 

and itUted - The illit was within 
ime and was properly brought by the 

executors of a deceased Shebait who 7 had 

succeeded to the office under the Will 

of a, ancestor for relief against the 

debutter estate and all the 

descendants of the ancestor were made 

at a firSt ' n '' tHnce ' Subsequently, 

at a date when the suit would have been 

barred, the plaint was amended by adding 
whfch oTsuchdes 1 T l,t be delerm > n e<I 

sm that ^ 

>£ ^"c^t , dii h ur , a; r “s' 

the suit nod no new defend.?* h#r 1 ct#r of 
upon the record. The objeXof thU? br ? u 8 ht 

“pastes?-* .«=i= 

( ,, U ? o W c ,, . a , L 5I .o. 4 „ ) . 87 , 



530 Madras 


TIRUMALAl SAVOki NAICKER v. ROYAR 


1921 


descendants of the original testator, all of 
whom were parties to the suit, was to be con¬ 
sidered Sbebait.” 

This certainly suggests that, if it had 
been found necessary to add afresh defen¬ 
dant after the prescribed period, the suit 
would have been barred under S. 22. 
1 am therefore unable with great respect 
to accept the view taken in Subramania 
A ; y°r v. fUSiba Na/du (3) and allowed in 
Rondu Ponnappa Naicken v. Venkafaaesha 
Aiyar (4) that this decision of the Privy 
Council is authority for the proposition 
that in suits by an alleged trustee of a 
temple to recover moneys belonging to a 
temple the real trustee may be substituted 
for the alleged trustee and the suit con¬ 
tinued, notwithstanding that the period of 
limitation had expired at the date of its 
institution. This is in my opinion opposed 
to the provisions of S. 22, and to the 
decision of the Privy Council in Mayyappa 
Ohetty v. Subramaniam Chetty (1) and 
Peary Mohun Mukerjee v. Narendra Nath 
Mttk'rjee (2). We must therefore modify 
the decree of the lower Court by holding the 
suit barred as regards the immoveable pro¬ 
perties in the possession of the 1st defen¬ 
dant. 

Certain immoveable properties which 
the testator had inherited but had not 
reduced into possession at the tine of his 
death are also the subject of the suit. As 
regards these the suit is only for a declara¬ 
tion and is barred under Article 120. 

The only other question for decision 
relates to the construction of the Will. 
Paragraph 10 directs that the balance 
left after making certain pajments shall 
be accumulated to form a ‘ fund” and 
paragraphs 11 and 12 provide that when 
the balance amounts to Rs. 10,000 it is 
to be utilised for certain purposes and that 
any balance that may be left is to be 
added to the “ fund ". The word “ fund ” 
is used in both cases in the original Tamil, 
and it is perfectly clear that the intention 
of the tesiiuor was that the balance left 
over after rhe expenditure provided for in 
paragraph 11 was to be added to the fund 
already mentioned. The appellant’s con¬ 
tention that there was an intestacy as to 
this balance must be overruled. In the 
result the appeal must be allowed as 

(3) (1912) 25KelT J. 452=21 I. C. 421 = 14 
M. L. T. 487. 

(4) (1019) 9 L. W. 377 = 50 I. C. 353= (1919) 
M. W • N 135. 


regards all the immoveable properties in 
the plaint schedule but otherwise dis¬ 
missed. 

Parties to pay and receive proportionate 
costs. 

Ramesam, J. :—I concur with my 
Lord’s judgment just delivered. The only 
other point argued by the appellant, viz., 
that Ex. A does not oparate as a devise of 
such of the immoveable properties as were 
acquired by the testator after its execution 
need not be decided in view of our deci¬ 
sion of the question of limitation. I may, 
however, express my opinion on it. The 
words ‘my landed property’ in paragraph 
8 are sufficient to cover all the immove¬ 
able properties belonging to the testator 
at his death. The words '* such proper¬ 
ties as might have been omitted by 
mistake" (there is a mistranslation in the 
printed papers—the words ‘ by mistake ’ 
being omitted) refer to properties and can¬ 
not be used to cut down the plain 
significance of the words “ my landed 
property on the date of the testator's 
death.” The decision in Kunthalammal 
v. Suryaprakasa Mudah'ar (5) does not 
therefore apply. 

No order is necessary on the memo, of 
objections. 

Appeal allowed in part. 

(5) (1915) 38 Mad. 1090 = 31 I. C. 494=29 M. 
h. J. 682. 
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Spencer and Ramesam, JJ. 

Tiruma'ai Savuri Naicker —Appellant. 

v. 

Royar —Respondent. 

Second Appeal No. 1893 of 1919, deci¬ 
ded on 21st January, 1921, from the decree 
of the Dist. J., Ramnad, in Appeal Suit 
No. 115 of 1919. 

Contract Act, Ss. 69 and 140—Several judg¬ 
ment-debtors jointly and severally liable under 
decree - Surety for appearance of one of them 
paying amount can recover from the other judg¬ 
ment-debtors.—Contract Act, Ss 140 and 69. 

S. 69 of Contraot Act applies to the case of n 
surety who pays n decree debt which other 
judgment-debtors besides the oue for whose 
appearance he made himself liable, were bound 
by law to pay, and the surety can recover the 
amount from them. IP. 581, C. 1.) 

Per Ramesam, J. —The surety is entitled to 
recover the amount under S. 140. 

[P. 631,0. 2.) 
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K■ Rama na/ha S'-enoi —for Appellant. 

R. Selhtirama Sa.-tri and. T. V. Rama- 
I'jer —for Respondent. 

Spencer, J.:—S. 69 of Indian Contract 
Act, in my opinion, applies to the case of 
a surety who pays a decree debt which 
other persons besides the judgment-debtor 
for whose appearance he made himself 
liable, were bound by law to pay. I con¬ 
sider that the surety is not the less interest¬ 
ed in the payment of the money (/.«., the 
decree debt) because the decree-holder 
could legally compel him to pay the debt 
of the principal debtor. Even if the other 
judgment-debtors are not to be regarded 
as principal debtors by a strict interpreta¬ 
tion of the words of S. 126 (in which case 
S.140 would apply to the case) the surety’s 
liability is not co-extensive with that of 
the other judgment-debtors because he is 
invested by S. 1+0 with a right they do 
not possess, namely, all the rights which 
the creditor had against the principal 
debtor, whereas the judgment-debtors 
have inter re only the inferior right of 
contribution, that is, a right to recover a 
proportionate amount of the joint debt 
from a co-debtor. It was held in Jagupati 
Raju v. Sadrtnannama Ared (1) that a 
right of contribution did not come within 
S. 69 of the Indian Contract Act. 

A surety’s right stands on a higher foot- 
mg than a right for contribution. 


He is bound by reason of his contrac; 
of guarantee to discharge the liability ol 
the person for whom he stands surety ir 
case of the latter’s default, and he is no i 
jointly and severally liable with all th< 
judgment-debtors to pay the whole or an> 
portion of the decree debt. 


The ( cases which have decided that 
person interested in the payment" in t 
words of S. 69 must not be a person who 
himself liable to pay have to be understo 
in this sense, and I understand Sriniva 
Ayyangar, J. in Jagapati Ram v. Sadr 
fannama Ared (1) to be referring to joi 
liability when he speaks of a person i 
.terested in the payment of money being 
person who is not himself bound to p; 
the whole or any portion of the amount.” 

i he lower Courts were right and tl 
becond Appeal is dismissed with costs. ■ 


In the circumstances of the ca;e it will 
be equitable to add a direction in the 
decree as set out in my learned brother’s 
judgment and the decree will be amended 
accordingly. 

Ramesam, J.:—On a proper construc¬ 
tion of the surety bond, I am of opinion 
that the plaintiff was a surety for all thiee 
defendants. 

The learned Counsel for tl.e appellants 
conceded that any amount paid under the 
surety-bond goes in discharge of the decree 
amount to that extent. In other words, the 
judgment-creditor is not entitled to keep 
the money paid under the surety bond and 
yet execute the whole decree. Conversely 
if any amount had been paid by any of 
the judgment-debtors before the surety was 
called upon to pay, the surety would not 
be liable to pay it over again. Thus the 
liability of the surety under the surety- 
bond is to pay only the unpaid amount of 
the decree. Having regard to the main 
object of the surety-bond, viz., the release 
of the 3rd defendant, it is true that the 
liability of the surety, arises on the 3rd 
defendant’s failure to appear, and plaintiff’s 
failure to secure his appearance. The 
effect of the clause is to make the bond a 
conditional surety-bond but this clause has 
no bearing on the resulting liability on the 
part of the surety to pay only the unpaid 
balance of the decree amount or, in other 
words, such portion of the decree amount 
which the judgment-debtor had defaulted to 
pay up to the time when the surety may be 
called upon to pay. The motive for the 
transaction, vis., the release of the 3rd de¬ 
fendant should not be allowed to confuse 
the legal effect of the surety-bond which is 
to make the surety liable, on default of 3rd 
defendant’s appearance, to pay only such 
Portion of the decree amount as the judg- 
ment-debtors might leave unpaid. It is true 
these words about the balance cf the 
decretal amount are not in the bond but 
this is the obvious meaning 0 f the bond. 

w u r ,f d ; SUre ‘ybond is a bond on 
behalf of all the three judgment-debtors. 

In my opinion there need be no privity 
between the principal debtor and a surety 
aijd all debtors whose unpaid debts a 
surety promises to F ay are the principal 
debtors though they are not the objects of 
his.benevolent intention. 

In this view, the plaintiff is entitled to 
a decree under S. 140, of the Indian Con- 
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tract Act and no question arises for deci¬ 
sion with reference to Ss. 69 and 70 of the 
Indian Contract Act, though I am inclined 
to agree with my learned brother and 
uphold the decree even with reference to 
these sections. 

The Second Appeal fails and is dismissed 
with costs. In the circumstances of the 
case, the plaintiff will execute the decree 
aga list the 2nd defendant for more than 
one-third of the suit amount, only after he 
makes reasonable attempts to recover it 
from the 3rd defendant or if the 3rd defend¬ 
ant is dead or adjudicated insolvent. 

Appeal dismissed. 

A. I. R. 1921 Madras 532 (1). 
Krishnan, J. 

.Remit lu Chelti —Plaintiff-Petitioner. 

v. 

Vdradaruja Clutriar and another — 
Defendants Respondents. 

Civil Revision Petition No. 321 of 
1919, decided on 19th January, 1920, from 
the Order of the Sub-J., Tanjore, in E. A. 
No. 341 of 1918. 

(a) Limitation Act, Art. 182 {5)—Payment 
of maintenance charges for judgment-debtor in 
jail is not enough to give afresh start for limi¬ 
tation. 

The payment of maintenance charges for the 
judgment-debtor in jail cannot by itself suffice 
to give a fresh starting point under Art. 182 (5) 
as that artiole requires an application to 
take a step-in-aid of execution. It cannot be 
presumed that an application would have been 
made, when the decree-holder paid such 
charges. IP. 532,0.21 

tb) Civil P. C., S. 11 —Execution—Order is not 
res judicata unless passed after notice to parties. 

To give the effect of res judicata to an order 
in execution, it should have been passed after 
notice to parties. [P. 632, C. 2) 

(c) Civil P.C.,S. 11-Civil P. C. , S. 115. 

Point as to res judicata not raised in the 
Court below canuot be raised in revision. 

IP. 532, C. 2| 

T. Eth'raja Mudaliar —for Petitioner. 

V. lla;/havachuriar —for Respondents. 

Judgment:— The execution petition 
filed on 4th January, 1915, was clearly 
out of time, as the previous application 
was on 10th July, 1911. The fact that 
t he judgment-debtor was in jail till 31st 
December, 1911, has no bearing on the 


question. The payment of maintenance 
charges is not shown to have been made 
within 3 years of the execution petition 
in January, 1915. Nor could such pay¬ 
ment by itself suffice to give a fresh 1 
starting point under Art. 182 (5) of the 
Limitation Act, as that article requires an 
application to take a step-in-aid-of execu¬ 
tion. We cannot presume that an appli¬ 
cation would have b«en made, when the 
decree-holder paid such charges. I 

It was then urged that the order passed 
by the Court issuing a warrant to 
defendant in 1917 concluded the question 
that the decree was subsisting then. 

To give the tffectof res judicata to an 
order in execution, it should have been 
passed after notice to parties. No doubt 
the decree-holder alleged in his petition 
that notice was given, but as the point of 
res judica f a was not taken in the lower 
Court, nor even in the grounds here, the 
respondents had no opportunity to meet 
it, and I am not prepared to allow the 
decree holder to take it at this stage, as 
it would require a fresh trial on facts. 

The petition fails and is dismissed with 
costs- 

Petition di: mimed. 



* A. I R 1921 Madras 532 (2). 
Ayling, O. C. J. and Odgers, J. 

Chinnapp i PtUai and uno'her —Defend¬ 
ants 1 and 6-Appellants 

v. 

Kailasam Villai and others —Plaintiffs 
and Defendants 2-5 and 7-Respondents. 

Appeal No. 308 of 1919, decided on 31st 
August, 1921, from the decree of theDist. 
J., South Arcot, dated 31st March, 1919, 
in Original Suit No. 13 of 1919. 

* Will—Construction - Testator leaving tuo 
icills, one earlier and another later Later 
will disposing of the estate in different manner 
from earlier will—Earlier will is revoked. 

If from the terms of the.later; will an inten¬ 
tion to dispose of the testator’s property m « 
different manner from the former will can be 
collected, the earlier will stands revoked. The 
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iutcntiou is to bu the "uide and it docs not 
matter if the second will does not provide for 
the whole subject-matter of the first. If fbe 
legacies given by the two wills together exceed 
the estate left, an intention, to revoke the 
earlier will may be gathered. English Cise- 
law discussed. 11*. 533, C. l.| 

.4. Rrithwtsmuiii A'ljar and K- Bnln- 
fitbruman 'u Aiyar —for Appellants. 

T. R. Tin much u nil >'« A-yur, Mini hi u 

Muduliar, A- 8n r;/umifayiim, T. Millio n 
Pillai and ]i. Sankir.i lt.it/af —for Respon¬ 
dents. 

Judgment :—In this appeal two allege- 
ed testamentary papers of one Venkata- 
chalam Pillai, deceased, who died on 
26-8-14 are in question. They are dated 
respectively 24-1-13 and 2-1-14 and are 
marked as Exs. A-l and A. The latter is 
propounded by a minor Kailasam Pillai, 
son of Venkatachelarn by a concubine of 
his, Velliammai, by name. This Kailasam 
Pillai applied to the District Court of 
South Arcot for leave to prove A and for 
the issue to him of Letters of Adminit- 
tration with this will annexed. A-l, the 
alleged earlier will, is propounded by 
respondent Nos. 3 and 4 who are two of 
the three sons of Thillainayagam Pillai, 
brother of the testator, who was adopted 
into another family. The learned Dis¬ 
trict Judge found for the genuineness of 
both these papers, A and A-l, and admitted 
them both to probate. He also found 
that the earlier will was not revoked by 
the later. Letters of Administration were 
granted jointly to the widow of deceased 
(Respondent No. 2) and respondents Nos. 
3 and 4. 

Three questions are raised on this appeal. 

1. The genuineness of the wills. 

2. The revocation of the earlier by the 
later. 

3. Inferential intention to revoke. 

As to the first point, Mr. A. Krishna- 
swarm Iyer for the appellants, the divided 
brother of the testator and his son 

frankly stated that he. could not say (he 

wills were forgeries,». e., were not in the 
handwriting of the testator. We think it 
sufficient to say that we are satisfied from 
the evidence that the wills A-1 and A 
are in the handwriting of the testator. We 
were then asked to refuse Letters of 
Administration on the ground that the his¬ 
tory of the custody of these documents 
was not satisfactory and was not such as 


to remove all doubt as to their genuineness. 
The story of the concubine, who is the 
only witness who saw the testator write 
and sign the wills, is that the two wills 
were given to her. After the death she 
put them into a box aDd gave them to her 
sen-ant from whom 5th respondent took 
the wills. 5th respondent is the third of 
the sons of Thillainayagam Pillai mention¬ 
ed above. There is evidence that after 
cremation the 3rd and 5th defendants and 
one Vadivelu Pillai (P. W. 2) and Monigar 
Patnam Pillai (P. W.4) met and opened 
the box and took out the wills and read 
them. The wills were actually produced 
by Vadivelu Pillai in the Court of the Dis¬ 
trict Munsif of Macnargudi in O. S. No. 
47 of 1915 filed by Valliammai to recover 
these wills and other documents. On the 
other hand the 1st respondent’s (1st appel¬ 
lant here) account is that deceased gave 
him a box containing mortgage and other 
documents and that when the testator died 
there was no box by his side as described 
by the plaintiff s witnesses. The District 
Judge who has examined the evidence with 
care has come to the conclusion that the 
account given by 1st appellant cannot be 
accepted and a further examination of the 
evidence does not lead us to a different 
conclusion. We therefore agree with the 
District Judge that there is no reason why 
these paper writings, A and A-l, should not 
be received as the testamentary papers of 
the deceased. 

The third point was not argued and we 
are not prepared to say that inferential 
intention to revoke, i.e., any conclusive 
evidence of such intention derived from 
evidence of surrounding circumstances apart 
altogether from any inference to be deriv¬ 
ed from the provisions in the documents 
themselves, is in any way established. If 
there is in fact an intention to revoke the 
earlier will by the later it must be gather¬ 
ed from inferences drawn from the docu¬ 
ments themselves. 

This leads us to the second point which 
was argued at length before us. A some¬ 
what detailed examination of the two wills 
will be necessary. The earlier one (A-l) 
was in favour of Kamasami Chettv the 
executor-who renounced. It begins /Vs I 
feel weak often and as the wills previously 
written by me are not operative, this will 
containing the following dispositions shall 
come into force after my life time." The 
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testator sets out a list of property owing 
or belonging to him and aggregating 
Rs. 18,012. He leaves Rs. 5,000 to Kaila- 
sam Pillai, and the interest to his mother 
as his guardian during his minority, 
Rs. 500 to Valliammai and her daughter, 
Rs. 120 each annually to his wife and aunt 
and Rs. 2,000 for his funerals and for 
Neivedyam. Out*of the balance the exe¬ 
cutor is to perform abishekam, Neivedyam 
and K^alhili. To the wife is further 
given the hou-e in Mannargudi for life, 
remainder to Mottayan (3rd respondent). 
Out of the balance the executor is to con¬ 
duct any charity he likes. The flower 
garden at Chidambaram is left to charity. 
The Rs. 5,000 due on Vartharmnam by 
v'adivelu Pillai is to be recovered and used 
for Nataraja temple if the Tiruppany work 
done by Vadivelu is not done in 3 years 
Ex. (G.) The testator adds that a copy of 
the will has been sent to the executor. 
This is denied by Mr. Ramaswami Chetty 
in a letter to the vakil for Valliammai 
(Ex. E.) 

The later will (Ex. A.) is also executed 
in favour of Ramaswami Chetty and 
begins “ As the wills previously executed 
by me have not been brought into force, 
all the dispositions mentioned herein shall 
be operative after my lifetime.” 

Rs. 21,504 is said to be the amount of 
outstandings due to the testator as detail¬ 
ed in the schedule. There is no sche¬ 
dule to the paper. This will begins with 
four new legacies, viz., Rs. 5,000 for 
gilding the silver mancham in Nataraja 
temple; Rs. 1,000, to Mottayan; Rs. 500 
to Sundaramurthy (4th respondent) and 
Rs. 5,000 to Sadasivam (6th respondent). 
The legacy of Rs. 5,000 to Kailasam, in- 
terest to be paid to his mother during 
minority appears also in the will. The 
legacy of Rs. 500 to Valliammai and her 
daughter is omitted ; probably because in 
the interval between the two wills the tes- 
tator had endorsed 17 .pro-notes in favour 
of the former. The legacies to his wife 
and aunt are the same but they are speci¬ 
fied as to be derived from the interest on 
Rs. 3,000, which after their lives is to be 
devoted to "any charity.” The amount of 
Rs. 2,000 for funerals, etc., is reduced to 
Rs 1,000 and there is no disposition of the 
balance as in A-l. As for the disposition 
of the house in this will the wife is to have 
‘during her life-time the right only to enjoy 
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my ancestral house’. There is no disposi¬ 
tion of the property after this life-estate 
and there is therefore an intestacy as to this. 

Further, out of the balance the executor 
is directed to conduct a permanent charity 
in Nataraja temple. A certain manai is 
given to the executor, on majority to Kai¬ 
lasam with the garden—presumably the 
flower garden given to charity in the for¬ 
mer will. There is no mention of the 
amount due on Varthamanam. 

Thus the resemblances between the 
bequests in the two wills amount to this: 

(i) The legacies of Rs. 5,000 to Kaila¬ 
sam is the same in both. 

(ii) The legacies of Rs. 120 to the wife 
and aunt are the same, with this difference 
that they are directed to be paid out of 
interest on Rs.3,000, in the later will, and 
capital is bequeathed after their lives. 

(iii) The bequest of the house to the 
widow for life appears in both. On this 
state of facts what is the law :— 

Williams on Executors, 10th Edition, 
Vol. I, page 119, approved in many cases 
and also by Sir J. Hannen in Tn the Goods 
of Petchel (1) says, 

" But the racre fact of making a subsequent 
testamentary paper does not work a total revo¬ 
cation of a prior one, unless tbe latter express¬ 
ly or in effect revoke the former, or the two be 
incapable of standing together ; for though it 
be a maxim.as Swinborue says above, that ‘no 
man cau die with two testaments’, yet any 
number of instruments whatever be their rela¬ 
tive date, or in whatever form they may be 
(so as they be all clearly testamentary), may 
be admitted to probate ns together containing 
the last will of the deceased." 

Further, Lord Penzance in I.emage v. 
Goodban (2) said 

‘‘Now it was argued ihnt in the case of more 
ibau one lestameutary paper, each professing 
in form to be the last will of the deceased, it 
is necessary for the Court, before concluding 
that they together constitute the will, to be 
satisfied that the testator iulcnded them to 
operate together as such. In oue sense this is 
true, for the intention of the testator in the 
matter is the sole guide aud control. But the 
‘intention’ to be sought aud discovered, relates 
to the disposition of tho testator’s property 
and not to the form of his will. What dispo- 
sitions did ho intend ?-not which, or what 
number, of papers did he desire or expeot to be 
admitted to probate-is the true question. 


(1) (1874) 3 P. & D- 163=22 W. R. 353 = 
43 L. J. 22 = 30 L. T. 74. 

(2) (1865) 1 P. & D. 57 = 13 L. T. 508= 12 Jur. 
(N. 3.) 32=35 LJ- P.28. 
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So Dempse./ v Lawton (3) per Sir J. 
Hannen: 

If it cnn be collected from the words of 
(he testator in the later instrument that it was 
his intention to dispose of his property iu a 
different manner to that in which he disposed 
of it by the earlier document the earlier docu¬ 
ment will be revoked, and this, although in some 
particulars the later will does uot completely 
cover the whole subject-matter of the earlier. 
This is what was decided iu Plenty v. IPest (4)." 

| Therefore if we can collect from the 
terms of the later will an intention to dis¬ 
pose of his property in a different manner 
(from the former will, the earlier stands 
revoked The-intention is to be the guide 
and the case last cited shows that it does 
not matter if the second will does not pro¬ 
vide for the whole subject-matter of the 
first, e.g., the intestacy as to the house 
referred to above. Now, there is here no 
express clause of revocation. What do the 
words “ as the wills previously executed by 
me have not been brought into force ” 
mean ? A very similar clause appears in 
A.-1. Before answering this question we 
may pause for a moment to consider the 
arguments of Mr. A. Krishnaswami Iyer 
that if the testator intended all his prior 
wills to be valid, no administration ought 
to go on any one paper. There is no evi¬ 
dence as to what happened to his prior 
wills—they may have been destroyed. 
The concubine gives evidence that these 
two wills were given to her. She does 
not speak to others. It certainly looks 
as if A-l was not intended to be des¬ 
troyed by the testator. We must pro¬ 
ceed on the state of things left by the 
testator so far as we have' them in evidence. 
To return to the words quoted above. 
They may mean merely “as a will only 
operates on death and I have not yet died, 
my wills have as yet had no operation.” 
On the other hand, they may mean “As I 
have not died since I made the previous 
will, and consequently they have had no 
effect, they are to have none but the dis¬ 
positions I now make are to be operative.” 
If the latter is the proper meaning, which 
appeals to us, in our opinion they point 
very strongly to an implied revocation in 
words. However, it is not necessary to 
stand on this ground alone. The resem- 
blances in the two wills have already 

|8) w. 

W (1852) 1 ftob. 264 = 22 L. J. Oh. 186. 


been pointed out. It could hardly have 
been the intention of the testator that the 
legacies to Kailasam should be cumulative. 
The same applies to the legacies to the 
widow and aunt, and the repetition of the 
disposition of the life-estate in the house to 
the widow has no meaning or legal effect. 
As Sir F. Jeune P., said in Chichester v. 
Q uart ref ages { 5). ‘‘It appears to me that he 
(testator) never could have intended that 
the codicils should stand together, for the 
purpose only of doubling such legacies as 
a Court of construction might hold to be 
cumulative" In In the Estate of Ann 
Faith Br</(in (6) it was held that revoca¬ 
tion must be implied from the terms of 
the last document as the funeral and 
testamentary expenses were provided for 
twice over (as in the case before as) and 
it was very doubtful if the legacies could 
possibly be held to be cumulative when 
they would amount to more than the 
value of the estate. The case in Dempsey 
v. Lawson (3) was quoted with approval. 
Here, the legacies toKailasam if cumula¬ 
tive together with funeral expenses and 
legacies to the widow and aunt as those 
to the new legatees in Ex. A would 
amount to over Rs. 30,000, considerably 
over the total value of the estate. Again, 
it cannot be said that there is nothing in¬ 
consistent between the terms of the two 
wills: the resemblances show that if 
these are to be read together and taken 
as cumulative they cannot be satisfied in 
full from the estate. The dispositions as 
to the balance and the flower garden are 
clearly inconsistent with each other. 
Though the Court of appeal has held 
that the Court “will endeavour so to 
read the words as to support the admissi¬ 
bility of both documents to probate.” 
Towmend v. Moore (7) it seems to us 
impossible here to do so, and moreover 
the words first used in the will and dis¬ 
cussed above and the whole tenor of the 
second will seem to us to imply that the 
intention of the testator was that only the 
later will should be operative and the 
prior will should be revoked. To this 
extent we allow the appeal. No argu¬ 
ment has been addressed to us to show 


*' 605 - 48 w ' *• 

P 80 (1907)P ‘ D ‘ 196 “ 96L ‘ T. 584-7GL. J, 

(7) (1905) P. D. 66-92 L. T. 335-74 L J 
P, 17 — 63 W» R, 338, * L 
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that the learned District Judge was wrong 
in the order he made respecting to whom 
the Letters of Administration should be 
issued. VVe therefore direct Letters of 
Administration to issue with the second 
will only, dated 2-1-1+ annexed to 2nd, 
3rd and 4th defendants on their executing 
the necessary security bonds within 6 
weeks from this date. We think that 
plaintiffs costs should be paid by 1st 
defendant. There will be no other order 
as to cost*. 

Appeal avowal in jarI. 
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Odgkrs, J. 

Athimoolam Pillai ami other* —Accused- 
Petitioners. 

v. 

Palaniiindi Ambadam — Complainant- 
Respondent. 

Criminal Revision Case No. 539 of 1919 
and Criminal Revision Petition No. 458 of 
1919, decided on 30th July, 1920, from 
the judgment of the Sub-Divl. 1st Cl. 
Magistrate, Devacotla, in Criminal Appeal 
No. 14 of 1919. 

Venal Code, S. 430—Supply channel —Accused 
wrongfully damming channel and opening-diver¬ 
ting channel is guilty. 

Where the accused not ouly dams np a sup¬ 
ply channel wrongfully but also oi'euea divert¬ 
ing channel, he is guilty under S 430. 
|1 Mad. 262 (F.B.) and 10 Bom. 183 Foil.] 

8. Sw-im 'ncUltan —for Petitioners. 

1 A. Narasimha 'Aiyar —for Public 
Prosecutor.—for the Crown. 

U. Saduf/opachariar and V. K. Ven'ka- 
tarama Aiyur —for Complainant. 

Order :—This is a dispute between 
neighbouring villagers. There is a supply 
channel (A-2 and A-5) flowing from the 
Terbogi “ Kanmoi ” to the Konjani 
Kanmoi. ’ The ryots of the Sathaman- 
galam, Kanmoi ’ and the accused in this 
case are charged with damming A-2-A-5 at 
the place B in the plan and clearing or 
making a channel B-B-l and thereby divert¬ 
ing the water flowing in A-2-A-5 and so 
guilty under S. 430, Indian Penal Code. 

Dr. Swaminathan for the accused 
(Appellants) urges that the channel, 
A-2-A-5 is not a supply channel. Secondly 


that this is a matter for the Civil Courts 
and tnirdly, that the elements of the offence 
of mischief are not present here. 


x u« e B no aouDt tnat A-2- A-5 is a supply 
channel; that is found by both Courts and 
is also established by Ex. A, whereby the 
konjani Villagers were to enjoy the water 
flo wing along A-2-A-5. The Exhibit is dated 

rail r Ch i’ 1 91 ,\ and in jt the ch ™nel is 
called Kulathal (supply channel). There 

is no substance in the suggeslion that this 

is a spurious document. It therefote seems 

to me that the petition on the point of 
claim of right in the petitioners fails. 

As to the point that this is a Civil 
dispute the point is not taken in the 
ground of revision to this Court and it 
should have been urged below The case 
has been carried to two Criminal Courts, 
and the acts done by the accused do in my 
opinion amount to an offence under the 
Indian Penal Code. Iam therefore unable 
to say at this stage that the case is one for 
the Civil Court alone. 


As to the legal poin*, I think the accused 
here must be taken to have intended 
wrongful loss. They not only dammed up 
the channel A2-A-5 but opened a diverting 
channel. In Bamakrishna C'h-lti/ v. 
Palaniyandi Kvdambor (1) a case of this 
sort, it was held that the intention is pro¬ 
perly held to be such, i.e , wrongful; when 
the accused takes it (the water) without 
any sort of right. 

This is further supported by the case 
reported in Queen Empress v. Jaqannath 
Bhihji Bhave (2). 

I am therefore unable to find any ground 
for interference in the present case, and 
the Criminal Revision Case must be dis¬ 
missed. 

Petit ion dismissed. 


(1) (1877; 1 Mad. 262 (F.B) 

(2) (1886) 10 Bom. 183. 
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Ayi.ixg an'D Odgers, JJ. 

Sambnsiva I'iUai - nd others —Defend¬ 
ants 1 and 3-Appellants 

v. 

Svcretarj of S'ate for India and ano'her 
—Plaintiff and Defendant 4-Kespondenls. 

Second Appeal No 257 of 1920, decided 
on 15th February, 1921. from the decree of 
the Tempo,'. Sub-J., Cuddalore, in Appeal 
Suit No. 30 of 1918. 

"Hindu Laic—Succession-Disciple ofSndra 
succeeds so as (o prevent escheat to Government 

Tbc “Sisl-ya ’ or disciple of a Smlm inhe rits 
his property and prevents an escheat to the 
Government. The text making a disciple pre¬ 
ceptor and fellow pupil heirs are not obsolete. 

[P 588, C. 2.1 

_ Ran'iarhariar and 0. Padmanabha 
Ai.’tanjar —for Appellants. 

Government Pleader—[ox Respondents. 

Ayling, J.:—This Second Appeal arises 
out of a suit by Government to obtain 
possession as an escheat of the properly of 
one Shanmuga Yogeswamswmi. The facts 
found are that the latter was a S .dra 
ascetic, not entitled to enter the order of 
Yati or Sanyasi : that the suit property 
was Ins secular property, not endowed in 
lavour of any institution : th it he died 
leaving no relations : and that 4th defend- 
ant was his chief “Sishya” or disciple. 

wWh qU f ! lon for our decision is 

whether the claims 0 f the 4th defendant to 

inherit as Sishya” are sufficient , to stop 

the e.-cheat to Government. Boih the lower 

K^ , fav0ur of Government. 
Defendants 1 and 3, who have acquired 

appea^ tS ° f 4th defendant b 3’ Purchase, 

Both the lower Courts have decided the 
question as if it were concluded by the 
ruling mDharmapuram Pandara Sannadh■ 

of farft rillai [} ) bl 't as a matter 
sent * a SS application to the pre- 
-ent case. Appellants here re^y on the 

Ch - 2 157 and 

arv S Af S ‘ ’ Which ’ re ?^e in ordin- 
ary cases of succession the claims of n 

0 ?kL°!’ f j l0 ‘T StUde “ tt0 succeed ‘n default 
of kmted. The text in YaJnavalWnn' 

■i» T1, L 1 " ! S e :;, dd ' d 'i'»r d >i;«d.m g bt t r, 

G) U&88) 22 Alad. 802 ---—— 
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of one who dc-parUd for li.aviii, leaving no 
unde issue. This rule extends to all classes." 

The learned Judges in Dharmnpvram 
Pandara Sannadh: v Vi/ap-nidi/am P.Tai 
(l) on the other hand weie consi iering the 
applicability of a totally different ^e"-bon 
of the Mitakshara, S. 8, which is based 
on Yaj naval kya II, 138 an 1 lays down 
a special ri le of succession to a hermit or as¬ 
cetic whereby the claims of kindred are 
dismissed in favour cf tho e of “a pie- 
ceptor, virtuous pupil and spiritual brother 
or a-sociate in holiness". This is an ex- 
cep ion to the ordinary rule : an i it 
was held in the above quoted judgment 
that it did not govern the case of a Sudra 
ascetic. The dispute there was between 
the spiritual and natural heirs. 

What has to be detemiined here is 
whether the rule in Yajnava’kya II, 137 
which is stated loap;, y toali c'a--cs should 
be given effect to a ■ again t die escheat 
claim of Government : or whctler, as 
urged by the learned Government Pic.ider, 
the rule is obsolete and she nil le 
dt-regarded. I nee.I hardly sav that 
where the -meaning and applicability 
of ancient texts is concerned, I come 
to a conclusion with great diffidence but 
in the present ir.sta ce there seems to be 
no doubt as to the meaning of the texts 
them'elves while as to :heir app'icabi'ity 
iam not unfortified by aulwritv nnd .he 
conclusion to which I feci forced' is , 0 - so 
unreasonable, even to western ideas, as it 
might seem at first sight. 

I have already quoted the text of 
Yainavalkya, v.hch.isnot only perfect’v 
specific but purports to be of univer a l 
application. S. 7 of the Mhl ^I 

«,u a ll yc l Ea r, q „ol inS A !; ,,K Uhara “ 

°‘. ptoi, or failing hint ,he disciple If l^/u* 

no rup.l. the f, now stud, ut £ thi s„ocei‘S C '. bC 

And the l a st paragraph of the section 
limits the Kings’ right of escheat as Sds 
Property of kshatriyas or oih"r inferior 
castes (».e non-brahmins) i 0 cases of 

student". ° f ““ h * rS d °™ - £54 

preceptors, pupils an., 15^“ 
bare only consider plm ,, y 
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instruction, a consideration which would 
largely limit the application and prevent 
the undesirable extension of the rule. Vide 
alsoManuIX, 187 which in dealing with 
the same point speaks of “ the spiritual 
teacher of the pupil.” Having regard to 
the importance of religious teaching in 
Hindu ideas, and to the fact that this kind 
of heirship, only operates on failure of 
natural heirs, and to defeat the claims of 
the State, this seems to me to present the 
rule, in a much less unreasonable and 
fantastic light, than one might be at first 
inclined to view it in 


In this connection it may be useful to 
refer to a passage from a judgment of the 
Judicial Committee of the Privy Council 
reported in Ramachandra Martand Wailiar 
v. Vina'idle Venkatesh Knthekar (2). Their 
Lordships were there deiling with an 
attempt to secure recognition as heirs of 
sapinla relations beyond the 5.h degree. 
They say p. (421): 

it was urged that it is haidl}’ likely 
Vijnaneswara would give a right of inheritance 
to a spiritual pro eptor or guru before kinsmen, 
however remotely connected. This argument 
appears to ignore the peculiar and intimate 
relationship which their Lordships understand 
exists in the Hindu system between the pupil 
and the guru who was to initiate him into tho 
mysteries of the Vedio laws and rites, and under 
whose roof he has to piss many years of his life. 
11 is easy to suppose that in such circumstapces 
the mystical relationship betwe n a spiritual 
precentor and a pupil should bo regarded ns 
creatiug a far closer tie thau •• remote relation¬ 
ship of blood.” 

The spirit of these remarks seems to me 
to militate strongly against any tendency 
to brush aside appellant’s claim as based 
on an obsolete and unreasonable rule. 


In another case Qridhar Lall Boy v. 
The Bengal Government (3) their Lord- 
ships also comment at p. 463 on the 
extreme jealousy with which the Hindu 
Law regarded the right of the King to take 
on a failure of heirs. They quote the 
provisions of the Mitakshara to which I 
have refe.red; and taey do so without any 
suggestion that the rules should not be 


given effect to. 

No do.ibt the claim is a novel 
as the Courts are concerned, 
in his book on Hindu Law in 


one so far 
Mr. Mayne 
Paragraph 


(2) (1914) 42 Cal. 384=25 I. C. 290 = 41 I. A 

l ?3| (P SUl2 M. I. A 448.10 W.R.Dl- 
Suther 59 = 2 Sir. 382 (P. C.) 


589 says “ I know of no instance in which 
a claim has ever been set up by a precep¬ 
tor or pupil to the property of a man dying 
without heirs” and no case has been 
quoted to us. But it by no means follows 
that the rule has not been observed in 
practice : and I hesitate to treat a clear 
direction of the texts as obsolete and 
negligible, when it involves no iniquity or 
conflict so far as I know, with even modern 
Hindu idea', and when it has been referred 
to by the highest tribunal in the terms I 
have quoted. 


The learned Government Pleader has 
drawn our attention to a recent case of 
this Court in which the ancient Hindu Rule 
disqualifying a person born blind from 
inheriting was held to be obsolete. I do 
not find anything in the reasoning of the. 
learned Judges, which bears on the question 
before us. The learned Vakil for appel¬ 
lants al.-o referred to a case of the Privy 
Council in GunjeGiwav Kunivar v. Durga 
rra.Giad Singh (4) as throwing doubt on 
the correctness of the deebion in that case. 

On the best consideration I can give 
to the matter, I am inclined to think 
that the old rule appearing in the text 
should not be treated as obsolete. Its 
applicability will naturally be closely 
scrutinised by the Courts and strict proof 
required of the spiritual relationship 
alleged. But where, as in the present 
case, that is clearly established, I can see 
no reason for refusing to give effect to it. 


I would allow the appeal and dismiss the 
suit with costs throughout. 

Odgers, J.Tins appeal concerns the 
property of a certain Sudra ascetic, Shan- 
muga Yogeswara Swami by name, who 
died without heirs or relations in the ordi¬ 
nary sense of those words. The property 
of the deceased is claimed by the appellant 
who was a 'disciple* of the deceased and 
by the Government as escheat. The lower 
Courts have held that the Government is 
entitled, hence this Second Appeal. The 
case reported in Dharrnaparam Panda,a 
Sannadhi v. Virapondiyam Ptllat UJ. s 
relied on by both the lower Courts, Ibis 
lays down that a Sudra » unable to enter 
the order of ‘Yathi’ or sanyasi and that the 
ordinary law of inheritance regulates the 


, (1917) 45 ~CalT" 17 = 42 I. C. 849=44 I.A. 
(P.C.) 
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devolution of his property. There the pro¬ 
perty was decreed to the secular heir, the 
brother of the deceased as against the 
members of the mutt into which the 
deceased bad been admitted. Ttiere is no 
such contest inibis case. I am not called 
upon to decide between a devolution to an 
ordinary heir, e.g., a brother or a son and 
one to a religious institution. The ques¬ 
tion is whether a disciple of a Sudra 
ascetic can be interposed between the 
deceased and the Government who admit¬ 
tedly take by escheat only in the last 
resort. It is admitted that there is no 
decision that the disciple of a Sudra ascetic 
is an heir and the case is therefore largely 
one of first impression. The case in Giyana 
Sumbanda Vandata Sauna Ihi v. Kanda- 


degrees) who is nearest to the (deceased) 
sapinda, the estate shall belong, afterwards 
a sakulya shall be (the heir, then), the 
spiritual teacher or the pupil.” 

Sir Thomas Strange in his Book on 
Hindu Law, Chap. VII, puts it thus : 

"In default of natural kiu, the series of 
heirs, in all the classes that of the Biahcniu 
excepted, terminates with the preceptor of the 
deceased, his pupil, his priest hired to perform 
sacrifices, or his fellow-student, each in his 
order ; and, finally, failing all these, the lawful 
heirs of the Ksliatriyn, Vai»ya, and Sudra, are 
earned and virtuous Brahmins—a description, 
however special, yet too comprehensive to be 
consistent with the right of escheat, for want 
of heirs, in the King; and, therefore, it has 
been narrowed, in construction, to such as 
reside in the same town or village.” 


mini Thumbiran (5) is authority for hold¬ 
ing that religious training is no; conlined to 
Brahmins and the first authority relied 
on by the appellant for establishing his 
right is the first paragraph of Yajna- 
valkya II, 137—139 quoted at page 
171 of J. C. Ghose’s Book on Hindu Law. 
It runs as follows : 

"The lawfully wedded wife and tbedau-hters 
also, both parents, brothers likewise, and tbeir 
sons, gentdes, cognates, a pupil, and a fellow 
student, ou failure of the first among them, the 
next in order is the heir to the estate of one 
who departed for heaven, leaviug no male 
issue, This rule extends lo all classes.” 

. (Note especially the last sentence] 

« ei ^ 8 th ® property of a hermit, of an 
of . a student in theology are in 

™?nr (that V* ,D tho . iovcr9e order) the pr “ 

and l on a . v T‘ U0US pup,1 > nnd a spiritual brother 
and one belonging to the same hermitage.” 

I he second paragraph admittedly can¬ 
not apply as a Sudra cannofcbe an ascetic. 
Marmapunwi P. ;n daru Sanuadhi v. Vira- 

( r ,) - Gf - a!so Colebrookc’s 
Digest of Hindu Law, Vol. 2, page 522 for 

the former of these texts and page 577 for 
the second. Similar quotations are given 
from Yajnavalkya. 8 

k t * Ur S LaW ° f Inheritan ce, from the 
ml^f S v^' Pa n 6 36 ’ k ‘ S Stated lhat ,he 

^LI- YaJDaV n kya must be understood as 
extending to all castes'; at page 48 it ic 

deceased *!h tHere ** D ° Bandhus of the 
deceased the preceptor, or on failure of him 

the pupil inherits under the text of Apas- 

th^feit v V'i 2 r‘ 3) ’ (f ‘ als ° Sacred Books of 
S V V L° ' n * pa 8 e 133,” In the Laws 

Offh^F C ?xr P ', IX ’ S ’ 187 (SaCred B OOks 
of the East Vol. 25, page 366) it is stated • 

^^JlJba^ela.ive within three 

(5) (1887) lo MadT~876r--- 


iaiu uuwu uy me xrnvy v^ouncu 
in The Col ector of Masulipatum v. Cavaly 
Tenhata Naratnapi a (6) that the Mitak- 
shara is the highest authority on Inherit¬ 
ance for this Province. Their Lordships 
say at page 525 : 

"But when it is made out clearly that by the 
law applicable to the last owner, there is a 
total failure of heirs, then (he claim to the 
land ceases (we nppreheud) to be subject to 
any rucb personal law.” 

They proceed at rage 526 : In the pre¬ 
sent ca-e, if the Hindu Law bad expresslyl 
provided that, upon the death of a Brahmin, 
without heirs, ordinarily so-called, his pro • 
perty should pass to some definite person or 
class of persons; if for instance, it admit¬ 
ted, in the case cf a Brahminical succes¬ 
sion, collaterals more remote than it would 
admit in the case of succession to a Sudra, 
there would be ground for excluding the 
tiUeof the Crown, bt cause there would, 
oy Hindu Law be some person in the 
nature of an heir capable of succeeding; 

_ e U A ‘S 6 , th . e . Sudder Dewany Adawlut 
rests its decision on what it terms ‘ the 

primary deda^uon of Manu that the p ro - 

bv he°Ki a ■ i miD Sha11 never be taken 

by the King. It is therefore established 

3 7 TT a ' that there is on authority 
of the texts quoted above, a rule of Hindu 

Law that the property of a person such as 

Derso d n nr aS | d $ ‘ f ° U d paSS to a defi nite 
law of .h ai !t° f PeiSOns by the Phonal 
Grllhl- T e n d ® ceased * The case in 

*! also authority for saving that ih* 
Mitaksbara recognises the interposition tf 

(6) (I860) 8 M. I. A.TcoTrvVR“^T 

Suther 417- 1 Sar. 75a (P. C.) W * R * 
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three classes of heirs, viz., preceptor, pupil, 
and fellow-student between the relative.- 
of the deceased and the King. 

In llanirhandra Mart and Waih.r v. 
V, nay eh Ven^ate^h Kotlukar (2) a ca-e 
before the Privy Council, their Lord-hip^ 
say (p. 4061 

“it is -o be remarked, as has been observed 
in pr vims cases before this Board, that tbt- 
Hir.'l-i Law contains its own principles of 
exposition, and that questions arising und r it 
eaun.it be determined on abstract reasoning or 
analogies borrowed from other systems of law, 
and must depend for their decision on the 
ru'es and doctrines enunciated by it- own law¬ 
givers and recognised expounders” 

Again after noticing the argument that 
it is harJly likely th it Vij nan as warn would 
give a right of inheritance to a spiritual 
preceptor or guru before kin-men however 
remotely connected, their Lordships re¬ 
mark 

"Tliis argument appears to iguoie the 
peculiar aud intimate relationship which their 
Lordships understand exists in the Hindu 
system betweeu the pupil and the guru who 
has to initiate him into the mysteries of the 
vcdic laws aud the rites aud under whose roof 
he has to pass many years of his life It is 
easy to suppose that in such circumstances the 
mystical relationship between a spiritual pre¬ 
ceptor and a pupil should be regarded ns creat¬ 
ing a far closer tic than remote relationship 
of blood.” (Page Ml). 

The answer to this argument 
is that the rule of law and text on 
which it is based is obsolete and that in 
the absence cf proof of a special custom it 
is impossible or impracticable to apply if. 
The texts are also said to be too indefinite 
and vague. Reliance is place! on the 
text of Vrihaspati 25 (of. Ghose, page 175). 

''Should a iishatria, ViLyi, or Sudra die 
without leaving male issue, or wife, or brother 
their property shall be taken (as csobeat) by 
the King, for he is the lord of all." 

The objection to this view is that 
Vriha-pathi has admittedly nothing like 
the same authority as the Miiakshara, 
which as pointed out above, has been laid 
down by the highest judicial tribunal as 
being the authority for the Hindu Law of 
Inheritance in this part cf India. There 
is also the objection that Vrihaspati dees 
not enumerate all heirs, bandhus, etc. 1 do 
not think it is impossible to apply the text 
at least to a disciple. I admit greater 
difficulty in the case of a "fellow-student” 
in modern days- It is not disputed that 
the appellant was a Sishya or student of 


the deceased and this was so found by the 
learned Subordinate Judge. With regard 
to the queslicn of the rule of inheritance 
being obsolete, reference was made to 
Surayya v. Subbamma (7). In that case 
it was held that the rule"which prevents 
a person “ born blind " f:om claiming a 
share in his ancestral properly was obsolete 
having regard to present day circumstances 
and modern methods to enable the blind 
to at any rate, partially overcome their 
defect. 

However in Ounjeshicar Ktinioar v. 
Durga Prasad Sing'i (4), it was held that 
blm.ine s, to exclude from inheritance must 
be congenital, adopting the statement of 
law in Rajkumar Sarvadhikari’s Hindu 
La w cf Inheritance, page 956. Apparently 
the attention of the learned Judges of this 
Court was not called to this authority when 
they decided Surayya v- Snbbamma (7). 
In any case, the Privy Council has upheld 
the rule of Hindu Law as far as congenital 
blindness is concerned. Further, the Full 
Bench case of Itajani v. Nital Chandra (8) 
is authority for saying that a rule (in that 
case also a rule of inheritance) cannot be 
said to be obsolete merely because there 
is no occasion for its application. The 
application of a rule like that under 
discussion must of necessity be extremely 
rare, but I have already stated that in my 
opinion its application when necessity 
arises is neither impossible nor impracti¬ 
cable. It seems to me that where we have, 
as I think we have here, a clear rule of 
inheritance deducible from the ancient 
Hindu authorities which is generally re¬ 
cognised and supported by the highest 
judicial authority in recent times (Cf. 
Jiamachandra Marian Jar Waikar v, 
Vinayek Venka'esh K'dhtkar (2) it cannot 
be said that the rule is obsolete because 
there happens to be no judicial decision 
exactly in point. For all these reasons I 
would allow the appeal and dismiss the 
suit throughout with costs. 

Ajtpia’ dismissed. 

(7) (1919) 43 Mad- 4 = 53 I. C. 498 = 37 M. L. 

J (8M192U) 32 C. L. J. 333 = 63 I. C. 50 = 25 C. 
\V. N. 433. 
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Abuur Rahim and Oldfield, JJ. 

Tellicher>''i Pi chi Naidu —Defendant* 
Appellant 

v. 

C. Jeff era-n — Plai miff- Resp jnden:. 

Second Appeal No. 17.il of 19 »9, decided 
on 17th September, 19Jn, from the decree 
of the Tempry. Sub-j., Nellore, in Appeal 
Suit No. 9 of 1919. 

(a) Evidsnce .let, .$'. 113 — Laches — Lessee 
entitled to renewal not tufting for same but conti¬ 
nuin'/ in possession and willing to do his pari of 
agreement is not guilty of laches. 

Where plaintiff a Ie-sve under defendant was 
entitled under a covenant fer a leucwal at bis 
(plaintiff's) option but aft* r the expiry of the 
lease he did not ask for renewal but was in 
possession and was willing to carry out his 
part of the agreement and was never call rd 
upon to taken renewal. 

Held, that the plaiutill's right to enforce the 
agreement for renewal was not lost by 
laches. iP. 541,0.2! 

•(b) Tran fer oj Properly Act, 6, 14-Covenant 
to renew at lessee’s option - 6'. 14 does not apply. 

A covenant to rtucw at the option of the 
lessee isa coveuant ruuuing with the laud and 
is uot subject fo any rule against perpetuities. 
83 Mad. Ill, Dist. IP. 541, C. 2\ 

K hrithnawamt Ai'jnwjar — for 

Appellant. 

T. V. Riuiani'ha Aijar —forRespondent. 

JudgmentThe plaintiff had a lease 
of the land in dispute fro n the defendant 
for a period of five years for mica mining 
purposes on the 6h May 1903 with the 
following clauses: 

“ 1 bind myself to give you such leases as 
you may require from timetotimj after the 
expiration of this agreement ou same condi¬ 
tions. Should I fail to do so, I bind myself to 
pay you all your expenses that you incur." 

The plaintiff entered into po-sestion 
according to the terms of the lease and 
erected certain structures ou the land with 
a view to carry on the mining operations. 
But some time in 1915 the defendant 
obtained a decree for possession of the land 
inasmuch as the present plaintiff had not 
on the expiry of the term mentioned in ihe 
lease taken out any renewal. Thereupon 
the plaintiff called upon the defendant on 
the 4-tli November 1916 to execute a lease 
for five years with the clause for renewal 


in the terms set out above but the defendant 
refused to grant any such renewal. The 
lessee then instituted this suit. 

Both the lower Courts have held thet 
the plaintiff is entitled to such a lease as 
he asked for and gave a decree for specific 
performance. It was argued before the 
District Munsif that the decree in the suit 
of 1915 op.-rated as res jud’cafa but he held 
that in that suit no question as to the 
plaintiff’s right to renewal was decided 
and that therefore the present suit was not 
barred. No argument has been addressed 
to us on this plea. 

Another defence set up was that the 
plaintiff was guiliy of laches in not asking 
for the renewal of the lease since the ex¬ 
piry of the first term in 1908 until 1916. 
But then he was in possession and was 
willing to carry out his part of the agree¬ 
ment and he was never called upon to take 
a renewal. The lower appellate Court has 
discussed this question fully and is right in 
holding that the plaintiff’s right to enforce 
the agreement has not been lost by laches. 

The point, however, which was pressed 
before us with great persistence was that 
the agreement was in violation of the rule 
against perpetuities* as laid down in S. 14 
of the Transfer of Property Act. That 
section enacts the well-known rule that no 
interest in property can be created to take 
effect after the lifetime of one or more per¬ 
sons living at the date of such transfer, and 
the minority of some person who shall be 
in existence at the expiration of that period. 
The sh:rt answer to this argument is that 
the agreement in question cannot properly 
be said to be a transfer of property which 
is defined by S. 5 of the Act as “ an act 
by which a living person convexs properly, 
in present or in future, to one or more 
other living persons or.to himself and one or 
more other living persons.” Here there is 
no conveyance of property after the expiry 
of ihe term of five years. The agreement 
in question is only a covenant to renew at 
the option of the lessee. A covenant like 
this is a covenant running with the land 
and is no; subject to any rule against per¬ 
petuities. In Halsbury's Lawsof England, 
Vol. 18, paragraph 935, it is pointed out 
that a covenant fer perpetual renewal is 
enforceable if the intention in that behalf 
i« clearly shown. The nearest case that 
has been cited in support of the appellant'^ 
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contention is of Kolathn Ayyar v. Banja 
Vadhyar (1) where a contract of pre-emp¬ 
tion was held to offend against the rule 
against perpetuities for it fixed no time 
within which the agreement to convey was 
to be perfotmed. Even there the contract 
was sought to be enforced against the heirs 
of the person who had entered into it and 
no-, as here against the lesser himself. But 
apart from that a contract of pre-emption 
stands on a different footing from a co¬ 
venant to renew from time to time which 
has always been recognised both in Eng¬ 
land and here as a perfectly valid and 
enforceable contract. 


The Second Appeal must be dismissed 
with co;ts. 


Appeal dir missed. 


1(1) (11)12) 33 .Mid. 111 = 21 M.L.J. 31 = 18 I. 
C. 203 = (1913) M.W.N. 163 


* A. I. R. 1921 Madras 542. 

Wallis, C. J. and Hughes, J. 

Linjamallu Varadci Itaghaviah and 
others —Defendants 1, 5-7-Appellants 

v. 

Lingamallu Venkata Ramdndyya and 
o'hers — Plaintiffs and* Defendants 2, 3, 4 
and 12-Respondents. 

Appeal No. 219 of 1919, decided on 
25th August, 1920, from the decree of the 
Tempry. Sub.-J., Guntur, in Original Suit 
No. 26 of 1915. 

* (a) Hindu Law—Partition -Suit for — Ac¬ 
count to be ordered is of assets and liabilities as 
on date of plaint. 

An account in a pirtiliou suit isou account 
of the assets and liabilities of the joint family, 
as they existed on the date o; the plaint. What 
has to be ascertained is what are really the 
assets of the joint family and if any of the 
coparceners has atteo pted to misappropriate 
any of the joint family property by putting it 
in the name of third parlies, or otherwisc.it may 
stillbe followed and made available for di vision. 
But it is not the case that dispiopoi tionate 
expenditure by auy co-parcener in the past is a 
matter, iv bich can bo taken into account, when 
a partition is being effected. (P. 512, C. 2j 

(*>) Hindu La o—Partition — Account — Agree¬ 
ment to maintain separate accounts does not neces¬ 
sarily shoto agreement to debit umounts in par¬ 
tition. 

The mere fact that a certain agreement was 
come to, that accounts should be opened in 
the name of each of the co parceners in which 
the separate expenditure of each co-parcener, 
should be entered, docs Eot stow that it was 


als) agreed that the amounts should be debited 
in partition, because it might well be that it 
was thought advisable to keep the accounts in 
this way, just to show whether the enjoyment 
during the state of uou-division was fair,as 
between the parlies. (P. 543, C. 1] 

(c) Hindu Law—Partition—Jewels worn by 
vires of co-parceners being given to the K ites can¬ 
not be partitioned. 

If jew.Is are given to the wives of co-parce¬ 
ners they became their property, and would not 
be the subject of partition, 'lbe general rnlc 
even among the members of the Vysia commu¬ 
nity is that jewels given to ladies which they 
are allowed to retain in their possession for 
their own use are presumably given to them. 
15 M. L. J. 852, Foil. IP. 513, C. 2) 

B. Sitarama Rao and T. D. Rumaiya— 
for Appellants. 

C. Sambasiva Rio, K. Kl'ishnamachari, 
T. R .muchundra Rao and P. S.mt- 
tun-laram — for Respondents. 

Wallis, C.J.: —This is an appeal from 
the judgment of the Temporary Subor¬ 
dinate Judge of Guntur in a partition suit and 
raises questions of some importance which 
have been elaborately argued before us. 

Part of the joint family assets consisted 
of a joint family trade and the Subordinate 
Judge s°ems to have been under the impres¬ 
sion that this made a difference as to the 
form of account which should be ordered. 
It must really now be taken to be well-set¬ 
tled in this Presidency that an account in 
a partition suit is an account of the assets 
and liabilities of the joint family, as they 
existed on the date of the plaint. This is 
laid down in Balukrishna Aiycr V. ifuthn 
rami Iyer (1). It is there said that this 
is so, in the absence of fraud or misappro¬ 
priation What app. ars to be meant is 
that what has to be ascertained is what are 
really the assets of the joint family and 
that, ifany of the co-parceners has attempt¬ 
ed to misappropriate any of the joint 
family property by putting it in the name 
of third parties, or otherwise, it may still 
be followed andmade available for division. 
But it is not the case, as apparently the 
learned Judge seems to think, that dispro¬ 
portionate expenditure by any co parcener 
in the past is a matter, which can be taken 
into account, when a partition is being effect¬ 
ed. The dictum which has prevailed in 
this Court, as Mr. Kangacbariar pointed 
out to us, is based upon very ancient 

~TlT(lT09) 32 Mad. 271 = 3 I C. 878=19 M LJ. 
70. 
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authority indeed, namely, a passage in 
Catyayana which is quo'ed in Colebrook’s 
Digest, Vol. II, page 303, and in West and 
Buhler, page 763 :—“ Effects which his 
kinsman has embezzled, let not a co-heir 
use violence to make him restore, nor let 
co-heir be obliged to make good what he 
has expended before partition." The Sub¬ 
ordinate Judge therefore proceeded alto¬ 
gether, on a wrong basis in this case, when 
he ordered an account to be taken from 
the death of the father in 1896 and the 
decree will have to be modified by direct¬ 
ing an account to be taken of the assets as 
they existed on the date of the plaint in 
this suit. 

The next question, which arises is as to a 
:ertain agreement, which is alleged to have 
been come to, that as from 1911, separate 
accounts should be opened in the name of 
each of the co-parceners in which the 
separate expenditure of each co-parcener, 
should be entered, and it is said to have 
beenagreedthaton partition each co-parce¬ 
ner should be debited with the amounts 
shown in those accounts. It is not admit¬ 
ted on the other side that such an agree¬ 
ment would .be perfectly legal, but 
it is denied that there was any such 
agreement in this case. It does not 
necessarily follow from the fact that it 
was arranged to keep accounts in this 
fashion that it was aho agreed that the 
amounts should be debited in partition, 
because'it might well be that it was thought 
advisable to keep the accounts in this 
way, just to show whether the enjoyment 
during the state of non-division was fair 
as between the parties. But however this 
may be, the existence of any agreement 
that these sums were to be debited against 
the several co-parceners in the partition 
was not made the subject of any issue and 
I am not prepared upon the evidence to 
hold that any such agreement is proved 
We must accordingly direct that the ac¬ 
count to be taken should be simply an 
account of what tbe joint family property 
was at the date of the fili D g of the plaint. 

As regards item No. 65, Sch. E, we are 
not prepared to interfere with the finding 

of the learned Judge. B 

Then we come to the question of the 
jewels worn by the wives of the co-par- 
ceners. The argument at first was, as I 
understood it, that these jewels remained 
joint family property. If they remained 


joint family property, of course, they 
would be partible; but if they 
were given to the wives and became their 
property', then they would not be the sub¬ 
ject of partition. This was eventually 
admitted for the respondent', but it was 
said that a custom was proved that among 
the Vysia community even though the 
jewels became the property of the 
wives, the cost of those jewels should be 
debited against the various husband's 
when a panition was made. The general 
rule even among these members of the 
Vysia community, would appear to be, a‘ 
laid down by Sankaran Nair, J , in Ahme- 
Iftmangnfhayaranwiah v. Nnmberumal 
Che'ty (1) that jewels given to ladies which 
they are allowed to retain in their posses¬ 
sion for their own use are piesurnably 
given toithem ; and the evidence certainly 
in this case leads to the inference that the 
jewels no.v in question were given to these 
ladies, for their use and that no general 
control over them was retained, on the part 
of the family. We may point out that 
Sankaran Nair, J., in his judgment refers 
to several unreported rulings on appeal 
from the Original Side to the same effect 
and Mr. Rangacbariar has referred us to 
several passages in West and Buhler at 
pages ;208, 73+ and 735, where the same 
rule is stated What therefore we have 
really to consider is whether the plaintiff 
in this case has proved a special custom 
that if jewels are given to and become the 
property of the wives of the co-parceners, 
the cost of those jewels is to be taken into 
account at partition. In my opinion he 
has failed to prove any custom of the kind. 
There are two witnesses who speak to it 
on the plaintiff’s side and one on the de- 
fendanis’ side, but they only speak to what 
they know was done in their own family ; 
but there are several other witnesses of the 
defendants’ side who deny it. I really do 
not think that there is sufficient evidence 
to make it safe to say that any custom has 
beeu established. 

The result is that the preliminary decree 
must be modified in accordance with .what 
I have said. The appellants will have 
their costs in the appeal from the plaintiff. 

. regards the memorandum of objec¬ 
tions of the plaintiff that deals with certain 
ear-rings, valued at Rs. 2,000 which are 

(1) (1914) 15 M.L.T. 352 = 28 I.C. 824. 
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said to have belonged to the father of the 
co-parceners and to be in the possession of 
2nd defen Jant. The mother who was call¬ 
ed as one of the witnesses proved (hat 
(he father had a jewel of the kind and 
gave it to the 2nd defendant and that the 
latter never returned it. The 2nd defen¬ 
dant as the first witness for the defence ad¬ 
mitted that he had the jewel but said that 
he had given it to his brother the 1st defen¬ 
dant. He did not, however, venture to 
put the suggestion to the fir>t defendant 
when he Came into the box that the 
father’s ear-rings had never been given to 
him, nor did he support tire suggestion by 
any other evidence. The result is that for 
this we have only his own uncorroborated 
statement and I th nk the Subordinate 
Judge was wrong in accepting it. He has 
dealt with this item very summarily and 
we think that he was wrong in his conclu¬ 
sion and that the memorandum of objec¬ 
tions in .si be allowed with costs to that 
extent. 

It i- not necessary to pass any separate 
order on the memorandum of objections of 
the 2nd defendant in so far as it covers 
the Same ground as Mr. Ringaehariar’s 
appeal. Otherwise it is not pressed and 
there Will be no order as to costs. 

The order of ihe Lower'Court as to costs 
is reversed and those costs will abide and 
be provided for in the final decree. 

Hughes, J I agree. 

Decree modified. 

A. 1. R. 1921 Madras 544. 

Wallis, C. J. and Seshagiri Aiyar, J. 

Sri Rajah Venkata Rangayya Ajpa Rao 
Bahadur Zamindar Oara and o*hers — 
Defendants 1, 2 and 4-Appellants 

v. 

Sri Rajah Bommad-vara Satyanarayana 
Yaraprasad Rao Naidn Bahadur Zam’ndar 
Oaru and another —Plaintiff and Defendant 
3-Respondents. 

Appeal No. 307 of 1919, decided on 12th 
July, 1920, from the decree of the Sub J., 
Bezwada, in Original Suit No. 28 of 1917. 

Civil P. C., S. 35-Contract of iniemnity— 
Suit on—Plaintiff should be awarded actual costs 
incurred if reasonable. 

In suits to enforce comrade of indemnity, 
where whnt the plaintiff has paid his legal 


adviser is reai-oiiable and relieie his conduct has 
he'ii reasonable, the actual amoimt paid to tile- 
legal adviser should he granted to the plaintiff 
a= costs. English Case-Law Ref. to. 

l r . Rauic-ain and T r . Snriyan r y ^n t— 
for Appellants. 

S. SriniV'-a A'Hangar and A C. 
Sa'iipa'h A-'yangar —for Respondents. 

Judgment: —This is an appeal from the 
Judgment of the Subordinate Judge of 
Bezwada in a suit brought by the Zamindar 
of South Vallur against the defendants 
from onj of whom he had purchased a 
certain village to recover the costs, which 
he has been put to in defen Jing his :ille to 
the village against a third patty. He bases 
his claim upm an indemnity contained in 
a deed of sale executed by the 2nd defend- 
an: who was the actual vendor and also 
on a covenant contained in an indemnity 
bond executed by 1st, 3rd and 4lh defend¬ 
ants, her husband and 2 sons respecively. 

The Subordinate Judge has given judg¬ 
ment for the p'aintiff and we th nk he is 
right. The covenants in the deed of sale and 
in the indemnity bond ar- practically the 
same, and the covenant in the ?a1e-d°ed is 
accurately transited in paragraph 8 of the 
Subordinate Judge’s judgment. It says 

“ It the previous owners or auy others set¬ 
ting up any rightsby transfer from them or any 
others claiming themselves to be their heirs 
or any others claiming under any other title 
should lay any claim or file any suit icgarding 
the title and interest of the properly sold and 
if by such claim or suit any sort of loss should 
accrue to your title or enjoyment all such 
obstructions we will remove at onr cost and 
secure to you absolute right and enjoyment.” 

Now, ahhough the language used here is 
somewhat cumbersome, we agree with the 
learned Subordinate Judge that the effect 
of these words is to impose upon the 
covenantor the duty of indemnifying the 
plain iff from costs- in sui s like this, 
in which he was obliged to defend his title 
to the village. However the case does not 
stop there, because the deed goes on 

“ Heieafterwnrds, (6) if anybody should file 
suitor (c) if there should be ever any dispute 
regarding the nature of the grant or of fh? 
tenure of the village from the Government; or 
from any other and if there should accrue any 
losses on that account all those also we will 
remove nt our cost and will secure to you 
absolute right and enjoyment ” 

Now we are clearly of opinion that, even 
if the first covenant is not clear these 
words are sufficiently wide to cover the 
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present claim because a suit has -been filed 
and Iocs has accrued on the account to the 
plaintiff who has had to defend ihe suit at 
great expense. Therefore we hold that 
both the clauses contain a covenant of 
indemnity which the plaintiff is entitled to 
enforce in this suit. 

The only other question which has been 
argued before us is whether the plaintiff is 
entitled to recover only the taxed costs or 
costs between solicitor and client, or what 
corresponds to that in this country, the 
actual costs which he has had to pay to 
his own legal adviser. We are only con¬ 
cerned in this case with the practice in 
cases of indemnity such as the present and 
with regard to such practice it appears to 
be well-settled law in England that a party 
is entitled to recover ccsts as between 
solicitors and client and it obviously must 
be so, because unless it were so, there would 
be really no indemnity at all. That has 
been laid down by the high authority of 
Lord Tenterdon in Smith v. Compton (1) by 
Kelly, C. B., and Martin-B, and Piggott, B., 
in Howard v . Lov».gmve (2) and by Bucklely, 
J, as he then was, in Great Western Railway 
v. Fisher (3). The system of awarding 
costs in litigation is somewhat different in 
England from what it is in India. Ihere 
s no system here of taxing costs as between 
a client and his vakil. We do not lay 
down that under such contracts anything 
which a party had agreed to payor actually 
paid, could be recovered without regard to 
whether his conduct was reasonable or 
faot; there can be no que>tion here that 
what was paid was reasonable, having 
regard to the condition of things prevailing 
here and was such a payment as would 
have been allowed if there were taxation 
here, as between client and vakil corres- 
ponding to taxation between solicitor and 
client in England. No better proof of that 
need be mentioned than the - fact that the 

of ,he e Wment of 
1 V -. Krisbnaswami Aiyar one 

of the leaders of the Bar in Madras and 

to thl h f be *-£T 3 J ud * e ’ the y suggested 

™i?i ? X Dtlff thilt he 0ught t0 S et another 
vakil of the same position at the Bar which 

of course meant he sh ould be retained upon 

(i) R - 183 - 10 L - J - 

W0 T& 1 .a-K£. 1 & *-* 
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somewhat similar terms. It cannot be 
suggested th.it there was anything unrea¬ 
sonable in the conduct of the plaintiff, or 
that he incurred any expense which he 
ought not to recover under his contract cf 
indemnity. 

We may also mention as regards this 
point that notice was given at a very early 
date to the defendants in this suit of the suit 
which had been instituted against the 
plaintiff inviting them if they liked to come 
in and conduct the defence. 

The only other point is as regards interest. 
The p'aintiff has claimed and the Subor¬ 
dinate Judge has allowed interest at 9 per 
cent. Having regard to the position of the 
parties and the general circumstances of 
the case we think that the rate of 6 per 
cent, is quite adequate and we accordingly 
vary the Lower Court’s decree by giving 
6 per cent, instead of 9 p-r cent, other¬ 
wise the appeal is dismissed with costs. 

Be- ree varied. 
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Abduk Rahim and Oldfield, jJ. 

Damajipurapu Achanna Paul flu and 
another —Plaintiffs-Appellar.ts 

v. 

Damajipurapu See/hamma - -Defendant- 
Respondent. 

Appeal No. 390 of 1919, decided on 12th 
November, 1920, from the decree of the 
Tempry. Sub-J., Ellore, dated 10th Sep¬ 
tember 1919, in Original Suit No. 15 of 
1919. 


in xentten statement vithout anything done to 
obtain a decision on its hinting character is 
not an attend to enforce it. 

A Hindu widow, in defence to a suit by the 
reversioners for declaring invalid as against a 
certain compromise made by her, mentioned 
in her writteu statement, among other facts a 
will left by her husband giving her all bis pro! 
petty absolutely. But she never produced that 

d f 1 ?K She nsk . for to be framed 

- 1 - 1 ° f ‘}>« Question whether she was entl- 

1 iVS 3 . 0 U £ ely lhe P r °P er ‘y under the w 11 
alleged to have been executed by her husband 

The 9uit of the reversioners was dismissed 

on some preliminary point. The High Oourt set 

aside the judgment of the trial CoSrt and 2 

maoded the suit for further hearing Af»«r 

remand the defendant in th5! S‘ thewidow 

applied to the Court for an issue to ha 

wTs di H g 1 th0 Vali 2 ity aDd gouuincne J 0 “ha 
w Hand also produced the document Then 

the issue as asked for was framed and the 
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Court of trial held that tha compromise was 
ft valid one and also that the will wa9 genuine 
and dismissed the suit. The plaiutiffs appeal¬ 
ed against that decree and the appellate Court 
held that the compromise was a f tir and pro¬ 
per one, and on that ground dismissed the re¬ 
versioners’appeal. At the same time it held 
that it was not necessary to decide any ques¬ 
tion about the alleged will. 

Held, that the mention in the written state¬ 
ment of the widow iu the suit of the alleged 
will is not the starting point of time for a suit 
by reversioners fora declaration that the will 
was not genuine. 

The mere meution of the existence of such 
a will in her writteu statement without any¬ 
thing being done lo obtain a decision on its 
genuineness or binding character cannot be 
said to be an attompt to enforce the will. 

(P. 546, C. 2.] 

T. V. Mnlhukrishna A : yar and N. Mn'hu- 
ncamai A 'l/ar —for Appellants. 

P. Ndrayanamnrfhi and K. Kamauna—i or 
Respondent. 

Judgment :—The appellants filed this 
suit seeking to establish their right as 
reversioners to the properties in the hands 
of the last male owner and for a declara¬ 
tion that the will purporting to have been 
executed by the latter on the 30th Novem¬ 
ber, 1892 is not genuine. The Subordinate 
Judge dismissed the suit on the ground 
that it was barred by limitation. He holds 
that Article 93 of the Limitation Act ap¬ 
plies to the case and that time began to 
run from 6th October, 1912. That was 
the date on which a written statement was 
filed by the widow in defence to a suit 
instituted by the present plaintiffs seek¬ 
ing to have a declaration that a certain 
compromise entered into with the tenants 
on the lands by the widow was not binding 
on them. In that statement she mentions 
among other facts in support of her defence 
that her husband had executed a will which 
is the one in question giving her absolute 
right to the property. But she never pro¬ 
duced that will, nor did she ask for an 
issue to be framed for trial of the question 
whether she was entitled absolutely to the 
property under the will alleged to have 
been executed by her husband. The suit 
of the present plaintiffs was dismissed on 
18th August, 1913 on some preliminary 
point. The High Court set aside the judg¬ 
ment of the Subordinate Judge and remand¬ 
ed the suit for further hearing on the 14th 
September, 1915. After that remand the 
defendant in that suit, the widow applied 
to the Court on the 7th November, 1915 


for an issue to be framed regarding the 
validity and genuineness of .the will already 
mentioned, and also produced the document. 
T hen the issue as asked for was framed on 
the 7th December, 1915, and the Court of 
trial held that the compromise was a valid 
one and also that the will was genuine and 
dismissed the suit. This was on the 31st 
July, 1917. The plaintiffs appealed against 
that decree and the appellate Court held 
on the 30th January 1918 that the com¬ 
promise with the tenants was a fair and 
proper one, and on that ground dismissed 
the reversioners’ appeal. At the same time 
it held that it was not necessary to decide 
any question about the alleged will. There¬ 
after the present appellants, reversioners, 
filed the present suit on the 17th October, 
1918. 

The question for decision is whether the 
mention in the written statement of the 
widow in the previous suit of this alleged 
will is the .starling point of time 
as constituting an attempt to enforce that 
will against the] plaintiffs. In the events 
that happened we are clearly of opinion 
that it did not amount to such an attempt. 
She did not produce the will at all, nor 
was this one-oOhe questions to be tried 
The mere mention of the existence of such 
a will in her written statement without 
anything being done to obtain a decision 
on its genuineness or binding character can-| 
not be said to be an attempt to enforce the* 
will. It may not be very easy to give the 
definition of the word “ attempt ” which 
would apply to all cases. What does or does 
not constitute an attempt within the mean¬ 
ing of Art. 93 of the Limitation Act must 
depend upon the facts alleged in each case. 
It has been held by the Bombay High 
Court that registration of an instrument 
would not ipso fado be an attempt to 
enforce that instrument and in a case in 
this High Court in Vadathu Kamalanabhan 
v. Va lalhu Sathiraju (1) the facts of which 
were somewhat similar the learned Judges 
held that “a person can be said to ‘attempt 
to enforce a forged instrument against the 
plaintiff' within the meaning of Article 93 
of Schedule of the Limitation Act only 
when he institutes proceedings in which 
the genuineness of the document is directly 
put in issue and to which the person 
against whom it is sought to be enforced is 

_____r- 

(1) (1915) 32 I.C. 99 
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a direct an J a necessary party.” We may 
add that we do not think it necessary for 
the application of this article that the at¬ 
tempt to enforce the instrument should have 
been made by the person relying upon it 
as plaintiffs in a suit and we do not under¬ 
stand that the learned Judges meant to con¬ 
fine the application of this Article only to 
such cases, hut there can be no doubt if 
we may say so, as to the correctness of the 
general proposition laid down by them. 
This view of the Article also finds consider¬ 
able support from the rulings of their Lord- 
ships of the Privy Council in Hurri Bhutan 
Jluk'rji v. Uj'ondra Lai Makerji (21. 

We therefore reverse the judgment of 
the Subordinate Judge and remand the suit 
for disposal on the merits. Costs will 
abide the result. Stamp fee will be refund¬ 
ed to the appellant. 

Judgment Reversed and tail reman ltd. 

(2) (1897) 24 Cal.1 = 23 I. A. 97-6 Sar GS0(l\C.) 
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(FULL BENCH) 

Ayling, Coutts-Trotter and 

Kumaraswami Sastrf, JJ. 

Hadadharadas Bavaji —Defendant 3-Ap¬ 
pellant 


v. 

Suryanarayana Painaik and others- 
PJaintiff and Defendants 1 and 2-Respond 
ents. 

Letters Patent Appeal No. 2 of 1920 
decided on 10th February, 1921, from th< 
Judgment of the C.J. in Second Appea 
No. 859 of 1918. 

Madras Estates Land Act, (l90S), Ss. 3 and 6- 
buttlaiuls oriyuuilly ryoti lands in an '• at ate’ 
within the Act— Varams granted subject to pay 
incut of quit-rent to zamindar—Grantee is laid 
holder and lus tenants have occujxiiicy tights. 

lae suit lauds wt-ru otigimilly ryoti land: 
situated witliio the permanently settled Zamin 
usri or SuraDgi, whiob was au estate within the 
mtarnug of the Madras Estates Land Act; thei 
were granted by the Zamindar after permauen 
setUcuient on a quit-rent, payable to himself 

ofBs. 15 per annum. The giant include 
both varams, ip. 5 , 7 c 3 

He/d, (Per Ayling and CauUs-Tr otter, jj. 
ffuwaraawamy Sastri, J, dissenting) that tin 
Jnamdar was a landholder within the meauini 

right's A ° k aU< * h ’ B ,sn;iDt8 oecupancj 


[ ' S \ R a, n<i»i>ja Aiytnaar for G. S. 
vonkatachariar —for Appellants. 

Varadacharia, and A. C. Sauipithu 
^xgdngar —for Respondents. 


Ayling, J : —The suit out of 
which this appeal arises was 
brought by a minor Inamdar to declare 
that defendants 1 and 2, tenants under him, 
have no occupancy right in the Inam lands 
and to set aside an attachment of the 
said lauds effected by 3rd defendant on the 
ground that they possessed such a right. 

The sole question is whether the suit 
lands form part of an 11 estate ” and whether 
plaintiff and defendants 1 and 2 occupy 
the position of ‘ land-holder ” and “ ryot” 
within the meaning of the Madras Estates 
Land Act. If they do, S. 6 of the Act 
will operate to confer occupancy right on 
the defendants. 

The suit lands were originally ryoti lands 
situated within the permanently settled 
Zamindari of Surangi, which is an estate 
within the meaning of the Act: they were 
granted by the Zamindar after permanent 
settlement on a quit-rent payable to 1 
himself of Rs. 15 per annum. The grant is’ 
found, as a fact to include both varams. | 

The learned Chief Justice has held that 
in consequence of the Inam grant, the Act 
is not applicable to such lands, the Inamdar 
not being a “ land-holder ” within the mean¬ 
ing of the Act. Sadasiva Iyer, J. on the 
other haud, considers the Inamdar to be 
a land-holder, and holds that in spite of 
the grant the lands still form part of an - 
estate, and that S. 6 operates to give 
defendants occupancy right- 

I have considered with great care and 
respect the reasoning of the learned Chief 
Justice, especially as regards the intention 
of the framers of the Act: but both on the 
ground of authority and of the provisions of 
the Act as they stand, I am constrained to 
take the opposite view. 

The suit lands admittedly, but for the 
grant in Inam, would fall within clause 
(a) of S. 3 (2) of the Act. As regards the 
definition of land-holder” it may be con¬ 
ceded at once that so long as the Zamindar 
reserves to himself a quit-rent, the Inamdar 
cannot be regarded as the owner of the 
lands in the ordinary legal meaning of the 
term. But the definition of the land-holder 
includes every person entitled to collect 
the rents of the whole or any portion cf 
the estate by virtue of any transfer from the 
owner, and I think the grant in Inam must 
be regarded as such a transfer. A certain 
difficulty may arise, whereas in the present 
case, the grant was of both varans : this 
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I shall consider later. But where the grant 
is only of themelvarara, I do not see how 
a Court can refuse to treat it as a transfer 
by the owner of the right to collect the rent 
of the whole or any portion of the estate to 
which it relates : and whatever may have 
been the intention of the Legislature we 
have to deal with the Act as it left their 
hands. This is the view taken in a series of 
cases before this Court starting with 
Appa'anurasiiiihulu v. Sanyasi (1). The 
difficulty referred to by the learned Chief 
Justice as regards the definition of rent is 
dealt with by Sundara Iyer, J. in that case: 
and I entirely agree with his view. The 
rent which the Inamdar is entitled to 
collect by virtue of his Inam grant is iden¬ 
tical with the rent which was lawfully 
pa} able to the Zemindar before the grant 
and with all respect to the view of my 
Lord the Chief Justice, I think the signifi¬ 
cance sought to be placed on the words “in 
his estate” in the definition of rent is mis¬ 
placed. Among later cases in which the 
same view is taken I may quote Chipura- 
pulli Appayya v. Ramichandra Raju (2), 
Venkanna v. Sri Raja Rama R‘ W (3), 
Docldampudi Venkatrayudu v. Bikkina 
Subbarayudu (4) and a recent unreported 
case (S. A. No. 1169 of 1917). We were 
referred to two cases Qajapatlii Maharaja 
Garu v. Sondi Prahlada Binoyi Ratm (5) 
and Idubilli Siyyaldi v. Sri Rajah 
Viswavara Nissanka (6) in which a service 
Inamdar is said to have been treated as 
the tenant of the Zemindari but in neither 
of these cases did the question before us 
arise for consideration. The suits turned 
on the nature of the Zemindar’s power of 
resumption. 

The learned Vakil for respondents, how¬ 
ever, seeks to fall back on the possible 
ground of distinction that in this case the 
grant is found to be of both warams : and 
he argues that the Zemindar should conse¬ 
quently be held, by virtue of the Inam 
grant to have admitted the Inamdar as a 
ryot of his own. This argument has occa¬ 
sioned me some doubt, but I have come to 

( 1 ) (1913) 38 Mad 33 = 17 J. C. 120. 

(•2) (1911) 27 M. L. J 490 = 26 I. C. 732 = 
(1914) M. W. N. 763. 

(3) (1914) 38 Mad. 1165 = 26 1. C.6J0. 

(4) (1918) M. W. N- 643 = 49 I. C. 179 = 

8 L. W. 599. 

(5) (1914) M. W. N. 179 = 21 I. 0.833=14 M. 
L T. 562. 

(8) (1916) 1? W L T. 142 = 30 I. O. 416. 


the conclusion that it really makes no 
difference. This was the view taken in 
S. A. No. 1169 of 1917 above quoted : and 
Lak hminarasimham Pa nthulu v. SreeSree 
Ramachandra Maharaja Deo (7) and Talla — 
pragada Subba R>w v. Gopisetti Nara- 
yanastcami Naidu Garu (S) further tend to 
support it. 

We must assume that at the time of the 
Inam grant, the iands were either lying 
waste or were cultivated by a mere tenant 
at will; in any case there was no one in 
possession whose occupation could not be 
terminated at the pleasure of the Zamindar 
or his grantee. What was the effect of 
the grant ? It seems to me it was to place 
the Inamdar in the same position as his 
grantor, subject only to the liability to pay 
quit-rent which prevented him from being 
viewed as an owner of an “estate.” He 
could deal with the land exactly: as the 
Zemindar could before the transfer—either 
cultivate it himself, or admit somebody 
else as a tenant under him. If as in the 
present case he adopted the latter course, 
he placed the tenant in exactly the same 
position as the Zemindar would have done, 
if the admission had been by him. If he 
cultivated the land himself this would not 
alter its character as ryoti land or affect 
the consequence of any subsequent admis¬ 
sion as a tenant. In fact, when we say 
that the grant was of both warams, we 
merely mean that the right of the grantee 
in respect of the lands were not limbed by 
the necessity of respecting the rights of 
any person possessed of the kudivaram at 
the time of the grant. 

I think this view is supported by the 
amendment to the Act in respect of 
the definition of rent effected by 
Act IV of 19C9. As S. 2 (11) originally 
stood, rent for the purpose of a number of 
sections of the Act dealing chiefly with 
recovery included “ (c) quit-rent, jodi, 
poruppu and the like payable by an 
Inamdar as such to the land-holder.” By 
the amending Act this clause was omitted. 
No explanation is afforded by the pre¬ 
amble : but it seems tome that the Legis¬ 
lature could only have intended deliberately 
to take away the power specifically con¬ 
ferred on a land-holder by the Act as it 

(7) (1912) 37 Mad. 319=24 M. L. J. 290= 

V 18 I. c. 308 = (1913) M. W. N, 280. 

(8) (1916)4 L.W. 293 = 36 I. C. 727=31 M. 

L. J. 339. 
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was originally enacted, to treat his 
Inamdar as if he were a ryot in respect of 
the realization of quit-rent. 

I may add that the view I am inclined 
to take does not seem to me to involve 
any practical inconvenience, or to run 
counter to the general poiicy of the Act. 

One of the main objects of the latter was 
to confer definitely occupancy right on all 
tenants of ryoti land, whose claim to the 
same was previously only presumptive It 
is difficult to see why such persons should 
be less entitled to such a benefit because 
the right to collect rent from them had 
been transferied by the Zamindar to an 
Inamdar. 

One more argument ca ls for brief con¬ 
sideration. The learned Vakil for the res¬ 
pondent drew attention to the words “in 
the estate of su:h land-holder*' in S. 6 (1) 
an.l argued that they exclude the cause of 
a ryot admitted by an Inamdar, who was 
not the owner of the estate although a 
landholder within the definition of S. 3. 

I think this difficulty is only imaginary, 
ihe section is not happily framed whatever 
beits meaning: bull feel no doubt that 
the words referred to “ in the estate of such 
land-holder ” simply mean “ in the estate 
of which he is treated for the purpose of 
this Act as the land-holder. 0 


Since writing the above, my attention 
has been drawn to the possible contingency 
of a grant of the class we are dealing with 
being made to a person who is already at 
the time of grant in possession of the Kudi- 
varatn right. The anomaly of such a case is 
more apparent than real. It would be 
pedantry to speak of the grant as a transfer 

y °l ° thC n ? ht t0 C0l,ect rent fr °m 

himself. it is simply a concession to him 

nLlJ,TTu? { tbe rent which he «as 

previously liable to pay. He was a ryot with 
occupancy right before the grant and his 
position is not affected by the grant: vide 
Explanation to S. 6 of the Act. 

I would allow the Utters Patent Appeal 

SUit With C0Sts Of 3rd 

defendant throughout. 

J '•—I regret very much 
offiniJTfiVi? the diver S e nces of judicial 

SSS^T betW f 6n the Chief iwticeand 

rzTZ , Ayyar - J - and now between my 
I^rT brother Kwwmswuai Sas?ri 
J. bo h of whose judgments I have had the’ 
opportunity of perusing, it falls to my lot to 


give what is in effect the deciding opinion 
in this case. I regret it because I have had 
very little experience of the Act and have 
had very few of its provisions to consider 
judicially. I do not propose to follow 
my learned brothers in their exhaustive 
examination of the material sections 
and the relevant decisions on the Act, 
partly because it is no use covering the 
same ground again and partly because 
this reference was made wiih the express 
purpose of challenging the admitted current 
of decisions in this Court. On the other 
hand I do not think it is safe, even where 
one is prepared to cut one-self adrift from 
the existing authorities and reconsider the 
question ab initio, to be guided by specu¬ 
lations as to the supposed general objects 
of an Act of this nature. Of course there 
are statutes whose general objects are so 
plain that one can use them as a guide to 
reject constructions of ambiguous sections 
which are possible interpretations of the 
language of particu’ar sections but obvi¬ 
ously opposed to the plain general purpose 
of the Act. But that general purpose, if it 
is to be used as a guide, must be apparent 
from the language of the Act itself and it 
must only be utilised in the elucidation of 
language which is really ambiguous in the 
sense that, without straining it, can be held 
reasonably capable of bearing either of the 
suggested construe (ions. Speaking for 

myself, I am unable to ga her from the 
language of this Act any general intention 
with regard to the position of minor Inam- 
dars; and, consequently, I cannot think that 
the words of S. 3 (5) can in any legitimate 
sense be called ambiguous. In my opinion 
the definition of the word “land-holder” 
in that sub-section, inevitably brings a minor 
Inamdar within its scope. I cannot see 
how it can possibly be said that a minor 
Inamdar is not a person entitled to collect 
the rents of a portion of the estate by virtue 
of a transfer from the owner. 1 quite agree 
that this undoubtedly has the effect of 
enlarging ihe definition of estate in S 3 (2) • 

no P rinci P le of construction 
which would justify me in using S. 3 (2) as 

m any way overriding or controlling what I 

am driven to regard as the plain meaning 

and necessary construction of S. 3 (5) 

Jnot°K COn R derati ? J S hive - at one time or 

S w b hfrb addUCed ° n tbe ^ of 
S. 3 which were suggested to avoid the 

construction of which I am in favour. One 
was based upon the use of the word 'rants 
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and seems at one time to have found favour 
with the learned Chief Justice. That was 
given up before us and admitted to be 
unarguable. The other argument was that 
the words in S. 6 “in the estate of such 
land-holder” must be considered for the 
purpose of that section as qualifying the 
definition of ‘ land-holder ’ by the previous 
definition of ‘Estate.’ I do not regard that 
either as a reasonable or even possible 
construction. It seems to me that the words 
‘ such land-holder ’ can only be construed as 
meaning “land-holder as defined in this 
Act.” On this short ground I base my 
agreement with the conclusion of my 
brother Ayling, J. and I prefer to rest there 
and abstain from going into the wider 
grounds covered in the arguments and in 
many judgments which were cited before 
us. While I agree generally with the 
reasoning of Ayling, J, I would be taken 
as not expressing any opinion as to whether 
the result does or does not tend to defeat 
the general purpose of the Act or whether 
it is desirable or undesirable. To express 
opinions on these points would require a 
much greater knowledge not only of the 
Act but of the conditions of land tenure 
in this Presidency generally and under 
the Act than I, as a Judge whose work- 
lias been almost exclusively on the 
original side of th ? s Court, could possi¬ 
bly pretend to possess. I think that the 
words of the section can only have one 
plain meaning; and I am constrained to 
give effect to it whether the result is to be 
welcomed or regretted. If it is to be re¬ 
gretted it can be put right by the legisla¬ 
ture. In the result I agree that the 
Leiters Patent Appeal should be allowed 
and the suit be dismissed with costs of 3rd 
defendant throughout. 

Kumaraswami Sastri, J.’. —The ques¬ 
tion raised in this appeal is whe her the pro¬ 
visions of S. 6, clause (1) of the Estates 
Land Act apply to a post settlement inam 
of a portion of a village when the grant by 
the Zemindar to the Inamdar comprises 
of both the melvaram and kudivaram on a 
permanent kattubadi so as to confer on the 
Inamdar’s tenants rights of permanent 
occupancy. The lands comprised in the 
suit are situate in the village of ThanJi- 
puram on the permanently settled Zemin¬ 
dar of Surangi and were granted by a 
former Zemindar to a predecessor-in-title 
of the plaintiff of a fixed kattubadi of 
Jtg. a year. It was found by the Lower 


Court that the cadjan document which is 
alleged to contain the terms of the inam 
grant was not proved to be genuine and 
that the grant in inam was subsequent 
to the permanent settlement. These find¬ 
ings were accepted by the Chief Justice 
and Sada-iva Ayyar, J. The learned 
Judges agreed in holding that the grant 
must be presumed to be a grant of the 
proprietary right in the suit land including 
the kudivaram as well as the melvaram 
interest, but differed as to whether the 
Estates Land Act was applicable as be¬ 
tween the Inamdar and his tenants when 
the land was situated in a permanently 
settled estate and consisted of only part of 
a village and the Inamdar was the owner 
of kudivaram as well as the melvaram. 
The Chief Justice was of opinion that the 
provisions of the Act did not apply to 
minor inams on the ground (1) that such 
inams did not fall within the definition of 
estate in clause 2 of S. 3 (2) that an 
inamdar was not the owner of the estate, 
(3) that rent is defined in clause (11) as 
whatever is lawfully payable to a landlord 
for the use or occupation of land in his 
estate and as the estate does not belong 
to the Inamdar the sum payable by the 
tenant to the Inamdar cannot be rent 
within the definition, (4) that the defini¬ 
tion of land-holder in clause (5) cannot 
apply to Inamdars as they are not owners 
of the estate and as what they collect 
from tenants is not rent within the defini¬ 


tion in clause (11), the Inamdar cannot 
be said to collect rent by virtue of the 
transfer within the meaning of clause 5 (5), 
that the legislature having carefully 
excluded minor inams from the definition 
of estates in clause 2 of S. 3, it cannot be 
reasonably held that, they rendered the 
definition clause 2 nugatory by defining 
land-holdtr in such away as to include 
Inamdar.-. Sadasiva Aiyar, J. while ag¬ 
reeing that a minor inam cannot fall 
within the definition of e?tate in clause 2, 
was of opinion that the definition of a 
land-holder was sufficiently wide to 
include minor Inamdars as they owned the 
part of the village granted to them and 
collected rents by virtue of the transfer in 
inam to them. The learned Judge was 
not prepared to dissent from the series 
of decisions that took the view that minor 
darmilla Inamdars were land-holders. 


I am of opinion that a minor Inamdar 
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i« not a land-holder where the grant 
to him is of both the Varams. 

It is clear that the inam such as the one 
in suit does not fall within the definition 
of an estate as defined in clause 2 of S. 3 
of the Estates Land Act as it does not 
come within any of the Clauses fa) to (e). 
As pointed out in Njrayana^nmi Naidu 
v. Subrautanyam (9) “the definition in sub¬ 
clause 2 (</) was obviously, intended to 
exclude from the definition of ‘Estate’ 
what are known as minor itiam?, namely, 
particular extents of land in a particular 
village as contrasted with the grant of 
the whole village by its boundaries.” 

In order to bring a minor Inamdar 
within the definition of land-holder he 
must either (1) own an estate or part thereof, 
(2) be a person entitled to collect the rents 
of the whole or any portion of the estate 
by virtue of any transfer from the owner 
or his predecessor-in-tit!e or under any 
order of a competent Court or of any pro¬ 
vision cf law 


I do not think the Inamdar like the one 
in suit can be said to be the owner of ar 
estate or part thereof. In Maharajah oj 
l icanaf/aram v. The Collector of Vizaga 
p itum (10) it was held that grantees hold¬ 
ing under perpetual grants subject to the 
payment to the Zemindar of a small rent 
under the names of Jodi, kattubadi oi 
poruppu are not owners or proprietors 
of the land granted to them. Though 
the decision was in connection with 
the provisions of the Madras Land Revenue 
Assessment Act (| of 1876) the reasoning 
proceeds on general grounds and that ratio 
decidendi is equally applicable to cases 
under the Estates Land Act. 

The cases under consideration fall under 

two heads (1) where the grantee is already 
the owner of the kudivaram and (2) where 
the land granted was in the absolute dis- 
posal of the Zamindar owing to there 
having been no occupancy ryot on the land 

tie of th ° ,he grant - Where the gran¬ 
tee of the meivaram was himself the occu- 

SnS n '°. t jt !S difficult t0 see how the grant 
of the meivaram interest to him can divest 

subt°eni h i tC i araCter:S ° 35 t0 C0DVert his 

“'tenant into permanent occupancy ryots. 


It is clear that tenents let .into possession 
by occupancy ryots are not governed by 
the provisions of the Estates Land Act as 
a sub-tenant of an occupancy ryot is not a 
ryot within the meaning of the Act which 
defines a ryot as a person who holds for 
agriculture ryoti land in an estate on con- 
ditirn of paying to the land-holder the rent 
which is legally due on it. The whole 
policy of the Act was to give statutory 
recognition to the presumption as to the 
right? of permanent occupancy of ryots in 
Zamiildaries laid down in Cheakati Case 
(11) and to prevent devices whereby the 
right may be defeated. S. 6 which confeis 
occupancy rights on ryoti land not boingold 
waste expressly provides that a person 
having a right of occupancy in land does 
not lose it by subsequently being interested 
in the land as a land-holder or by subse¬ 
quently holding the land on ijara or farm. 

I think it would be unreasonable to hold 
that the mere fact that an occupancy ryot 
gets an interest in the meivaram would give 
sub-tenants (who till then had no rights of 
occupancy and who could be evicted) rights 
of permanent occupancy and put the gran¬ 
tee of the meivaram in a decidedly worse 
position. In all such cases when there is 
no merger under any of the provisions of 
the Act the right of the inamdar as an 
occupancy ryot remains in him, and the 
effect of his acquiring an interest in the 
meivaram is not to extinguish his rights as 
an occupaucy ryot and convert him into a 
land-holder so as to bring his sub-tenant 
wuhin the provisions of S. 6, cl. ( 1 ). Muthu 
IiedJi v. Muthu Vaika/apathi Redd l (12) 
and the Zamindar of Sanivarappe* y 'ffe 

Zemindar of Va’lur (13) are authorities 
for the view that the explanation to S 6 
prevents any results that would arise from 
a merger of the meivaram and kudivaram 
rights in the same person. 

„ i • • < * cases when the 

grant is of both warams to the land having 
been in the absolute disposal of the Zamin 
dar such grants where they are minor inams 
(or grants o particular extents of land in 
particular villages as contrasted with m-am* 
of the whole village or villages) are in the 
great majonty of cases grants in consider- 

ok- * ° f c !f mces or ^ture and the 
objects of the grantor is to allo w the gran 

(11) (1899) 93. Mad. Sis. ~~ 

(12) (1 9 16) 81 M.L.J. 854 *»4 L W lRO 

37 / , 1 * JD - tjfJW a M.W.N. iso. ■ 168=3 
(18) (1916) 39 Mad. 944=84 I.C. 444 
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tee to enjoy the lands on favourable terms 
and not to create minor land-holders. The 
legislature has therefore been careful in ?o 
framing the definition of the word ‘ estate’ 
as to exclude such minor inamdars and I 
agree with my Lord in thinking that it 
could not have been the intention of the 
legislature which carefully excluded minor 
inamdars when framing the definition of 
“ estates” to let them in bodily by virtue 
of a definition of a land-holder a few lines 
lower down. It is no doubt true that if the 
plain language of the section leaves one no 
other alternative the result cannot be helped 
but in construing the definition of land¬ 
holder regard must be had to the definition 
of estate and any conflict must if possible 
be avoided. If the primary object in 
granting minor inams is to confer on the 
grantee the right to occupy the land per¬ 
manently at a favourable rate (whether 
such a rate is called rent or kattubadi) I 
think the twointerests must be kept distinct 
with the relations between the minor inam- 
dar and his tenants. This distinction is 
clearly brought out in Clijayathi Maharaja 
Gant v Sonde Prahlala Binoi/i Ratho (5) 
and Tdubilly Siya-ldi v. Sri R >jnh Pi'i- 
waswira N'i^s-nkai 6) where it was held 
that the resumption of minor inams did not 
entitle the Zamindar to eject the inamdar 
from the lands granted. Ayling, J. obser¬ 
ved in the former case. “ The favourable 
rate of rent paid by die defendants may be 
regarded as the recompense for their ser¬ 
vices : the tenant’s profits are the recom¬ 
pense for his labour as a cultivator, and 
there is no reason why these defendants 
should be placed in a worse position in the 
way of permanence of tenure than any 
other tenant.” In Second Appeal No. 986 
of 1917 certain lands were granted by the 
Zemindar of Ettiapuram to one Pettammal 
and she granted it as inam to certain josyers 
from whom 1st and 2nd defendants claim¬ 
ed by right of purchase. The plaintiffs 
who claimed right to the lands were found 
by the District Judge to have been in pos¬ 
session for several years as tenants paying 
rent. It was also found that the original 
grant was to the land and not of the mel- 
varam only. It was contended in Second 
Appeal that the plaintiffs were permanent 
tenants by virtue of S. 6. This claim was 
disallowed. Spencer, J. observed “ Again 
it is contended that the plaintiffs by being 
in possession in 1908 when the Madras 

Estates Land Act came into force must 


have acquired the status of occupancy 
ryo*s under S. 6 of that Act. But they 
have not shown that the land in dispute 
was ryoti land not being old waste and 
that they were pa\ing rent upon it to the 
land-holder. To assume the latter proposi¬ 
tion would involve the finding (1) that 
Pettammal to whom the Zamindar admit¬ 
tedly made a grant more than 50 years 
ago was herself a person owningau ‘estate’ 
or part thereoT within the meaning of S. 3 
clauses 2 and 5 of Act I of 1908 and (2) 
that the Zemindar did not grant her kudi- 
varam right.” 

I may in this connection refer to the ex¬ 
planation to S. 8 of the Estates Land Act 
(dealing with the merger) which provides 
that “notwithstanding anything obtained 
in the section where, before or after the 
commencement of this Act, the kudivaram 
interest in any land comprised in an es'ate 
falling within clause (<i) of Sub-S. 2 of S 3 
has been or is acquired by the Inamdar 
such land shall cease to be part of the 
estate.” It will thus be seen that the 
legislature in the explanation to S. 6 deal¬ 
ing with cases of the acquisition of the 
interest in the melvaram by a permanent 
occupancy ryot and the explanation to S. 8, 
dealing with the acquisition of an-interest 
in the kudivaram by the inamdar prevented 
the acquirer in either case from losing bis 
right in the kudivaram by the grant of per¬ 
manent tenancy to the sub-tenants of the 
acquirer. It was never the intention of 
the Legislature that persons who a’ready 
acquired right of permanent occupancy or 
who acquired it by virtue of the inam 
grant should lose the benefit simply be¬ 
cause they get an interest in the melvaram 
as well. 

Where the grant is of both the warams 
or when the kudivaram holder acquires 
rights in the melvaram it would I think 
be straining the language of the section to 
hold that the grantee collects rents from 
himself by virtue of the grant of melvaram. 
I think the definition of land-holder in S. 3 
clause 5 can only be invoked if at all when 
the transfer of the melvaram is to a per¬ 
son who does not own the kudivaram which 
is in somebody else. In grants of both 
the vararns in cases of minor inams the 
object of the grant is to enable the grantee 
to enjoy the kudivaram rights on favoura¬ 
ble terms. If the amount the grantee has 
to pay can be regarded as a favourable 


1921 


VENKATA REDDI v. KUPPU REDDI (Wallis, C. J.) 


Madras 553 


rate of rent or if ihe effect of the grant 
cannot be treated as a transfer of the right 
to collect rent owing to there being no per¬ 
son already paying it whose liability is 
transferred it is clear from the decision of 
the Full Bench in Marin i Vee,a'Om / v. 
B a/inpa'li VenkltraijU In (14) that the 
tenants of the grantee would not be govern¬ 
ed by S. 6, clause 1, and acquire a per¬ 
manent right of occupancy. Remission of 
rent wholly or in part cannot be said to be 
the transfer of the right to collect rent and 
the fact that instead of stipulating for rent 
the grantor requires payment of kattubadi 
would equally not be the transfer of the 
right if at the date of the grant 
there was no ryot in possession pay¬ 
ing rent and it was the grantee who was 
the person to enjoy the kudivaram either 
by cultivating the land himself or 
letting it out to o;hers. If after 
having got the .kudivaram right from 
the Zamindar the inaind.ir lets the land to 
tenants he collects rents not by virtue of 
the grant of the melvaram right but by 
virtue of the contract between himself and 
his sub-tenants just as he would have done 
if he had been only an occupancy ryot and 
had sub-let the land. 

When a minor inam consists of the grant 
of both the warams, I think it is against 
the whole policy of the Act to treat the 
inamdar as a land-holder and deprive him 
of the right of enjoying the land to the best 
advantage either by cultivating it himself 
or letting it out to others. I am of opinion 
that where he lets the land to others the 
secuon applicable is S. 19 which provides 
that the relations between a ryot and his 
tenants or between a land-holder and a 
tenant of his private land and the rights of 
any other o wners of land are not except 
as otherwise specially provided in the Act 
to be regulated by its provisions. 

When a minor inamdar has both the 
warams either by virtue of a grant of the 
melvaram while he was the owner of the 

or b > T vir *ue of the grant of 
both the warams to him owing to the land 
having been at the absolute disposal of the 
Zamindar at the time of the grant, I agree 

W |l h Tl \f Td tbinkin e tb at he is not 
a land-holder within the meaning of the 

Act and that the provisions of the Act do 

not apply so as to give his tenants occu- 

pancy r,ght under S. 6, clause 1 of the Act. 

J^W. 6?$ “ ML,J - 226=67 778 = 12 
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The decision of ihe Chief justice be ng 
in my opinion right, I would dismiss the 
Letters Patent Appeal with costs. 

Appeal al' aied. 
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Wam.is, C. J. and Krishnan, J. 

Vmk <(n Belli <m l others —Defendants- 
Appellants 

v. 

Kuppu Red,1i ari l others —Plaintiffs-Res- 
pondents. 

Appeal No. 130 of 1919, decided on 5th 
January, 1920, from the decree of the 
Sub-J., Coimbatore, in Original Suit No. 32 
of 1916. 

*(a) Limitation Act, Art . 44-Hindu Law- 
Partition by adult numbers—Minor co-purceners’ 
mother party to partition—Suit tm minor to set 
aside partition—Art, 44 does not apply. 

Art. 44 must relate to property of which tbo 
alleged guardian is the real guardian aDd over 
which he has powers of transfer. There is no 
amhor.ty for a pp| ying il>U article to partition 
deed by adult co-parconcrs, to which the mother 
of minor coparceners is n party as ihe partition 
is not a transfer by the moth.-r as guardian 
witlnn the meaning of Art. 44 ‘25 All. 407 (P C ) 
Ref - .P. 551,0.11 

(b) Lvnitation Act, Arts. 62 and 120 -Parti¬ 
tion deed-Senior co-)'arcencr to manage minor's 
share also and to maintain minor-Art. 120 and 
not Art. 62 applies- Limitation .l.f, Art. 120, 

.A 1 *-® does not .apply to transactions, in 
which (ho defendant is noi undtr a mue duty 
to hand over the money which he received, bu't 
has olhor duties os well in respect of it. Where, 
therefore under a partition deed it wusarrang- 
ed that the senior co-parcener and the minor 
should eDjoy their share of the pi oporty jointly 
and as manager it was th • duty of the senior 
oo parcener not merely to account for the 
monay received, but to pay the feist and the other 
expenses as well, as to mniutaiu the minor ; 

Held, that Art. 62 does not extend to such 

40 KS 391 FnM rt,C e npp,icdb, f ^ Art. 120 . 
40 Mad. 291, Foil. • JP. 654, C, 2) 

A. Krif/inaswami Aiyar and A. S. 
vtswanitha for Appellants. 

T. M. Kriihva*wami A'uar —for Res¬ 
pondents. 

th W . alil8 ’ C A : -J*V S is an a PP ea l from 

the decree of the Subordinate Judge of 
Coimbatore in a suit brought by the plaint¬ 
iff after attaining majority to question the 
terms of a partition deed, F\ TJ pntAr»A 

”'■> •« '306. It has beak held aireadTin 
this suit that the partition deed was* not 
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binding on the minor, in so far as it allott¬ 
ed an extra share as a Jestha Bhagam to 
the senior co-parcener. 

The questions argued before us to-day 
are merely questions of limitation. The 
first question argued was whether having 
regard to the fact that the minor’s mother 
was a party together with three adult co¬ 
parceners to this deed providing for parti¬ 
tion according to the shares I have men¬ 
tioned, the suit is barred under Ait. 44 as 
a suit by a ward who has attained majority 
to set aside a transfer of property by his 
guardian. 

This appears to me to be altogether 
straining the language of this article. In 
the first place it is well settled and I need 
only refer to the decision of the Privy 
Council in Gharibullah v. KhalaTt Singli (1), 
that the mother is not the guardian of the 
undivided propeity of her minor son and 
his co-parceners. The management of the 
undivided p.opeity is \ested in the manag ■ 
mg member of the joint family. It is, I 
think, settled that the adult members of a 
joint family may make a partition, which 
will be binding on the minor if it is fair. 
No doubt the fact of the mother of any 
minor member being party to such a 
partition deed is strong evidence of the 
propriety of the transaction. But we have 
not been referred to any case which lays 
down that her assent is necessary to the 
validity of a fair partition made by the 
adult co-parceneis. However this may be, 
it seems to me that an agreement, such as 
this Ex. U, by the adult co-parceners, even 
though the widow is a party to it, cannot 
be said to be transfer by the widow as 
guardian, seeing that at the time she was 
not the guardian of the property transfer¬ 
red. I think that this ariticle must relate 
to property of which the alleged guardian 
is the real guardian and over which he has 
powers of transfer. There is no authority 
for applying this article to transactions 
• such as tue present. The next question 
is with regard to the period of limitation, 
within which the plaintiff is entitled to 
recover the income, from the defendants, 
in respect of the portions of the properties, 
which ought to have fallen to his share, 
but which were enjoyed by them. It has 
been contended that the case is governed 
by Art. 62 which applies to a suit (t. e.) 

(1) (1003) 26 All. 407-80 I. A. 165=-'« Bom 
L<. H 478 = 8 Sar. 483 (P. C.) 


for money payable by the defendant to 
the plaintiff for money received by the 
defendant for the plaintiff s use. The scope 
of this article in cases like the present has 
been considered in Subba Kao v. Kama 
Kao (2), where it has been pointed out 
that it does not apply to transactions, in 
which the defendant is not under a mere 
duty to hand over the money which he had 
received, but has other duties as well in 
respect of it. The facts of this case are 
for this purpose that under Ex. U it was 
arranged that the'senior co-parcener and 
the minor should enjoy their share of the 
property jointly and, apparently believing 
that they continued joint, the defendants’ 
father managed the property which fell 
under Ex.U to him and to the plaintiff. As 
manager it was his duty, not merely to 
account for the money received, but to pay 
the kist and the other expenses as well, as 
to maintain the minor; and what sum the 
defendants should be ordered to pay can 
only be determined by taking an account. 
I entirely agree with the decision in Subba 
Kao v. Kami Kao (2) that Art. 62 does not 
extend to such transactions. It is admitted 
that if this is s?, the only other article 
applicable is Art. 120; and therefore the 
suit is not barred. 

There is nothing in the other objection 
that the shares have been wrongly calcu¬ 
lated. 

The appeal fails and is dismissed with 
costs. 

Krishnan, J.:—I agree. 

Appeal di$mistel. 

( 2 ) (1917) 40 Mad-291=30 M L. J. 341=32 
I. C. 899 = 3 L. W. 192. 
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Napier and Krishnan, JJ. 


Yelayudham Pillai and others—Appel 
lants. 


v. 


Thina Yelayudham Pillai —Respondent. 
Second Appeal No. 525 of 1920, decided 
on 4 th November, 1920, from the decree of 
the Sub-J., Kamnad, in Appeal Suit No 60 


L919. 

0 Limitation Act, Art. lO-P/opertyinposses^ 
I of trespasser and -so vendor unable to <jne 
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possession—Subject of sate cannot be said not to 
admit of physical possession. 

The woida “ iliu (subject of tbe sale does uot 
admit of physical possessiou ” in Art. 10 are 
not applicable to a case where a trespasser is 
in possession of tbe land s Id and tbe vendor 
is in consequence unable to put the vendee in 
actual possessiou. Tb*y refer to the nature of 
the property sold, i e, whether it is such as 
would admit of physical possession beii)" 
tfiven of it or not. (18S8) A.W.N- 227, Foil.; 24 
All. 17 and 28 All. 424, Dist. [P. 550, C. 1) 

(b) Limitation Jet, Art*. Wand 120 — Pre-emp¬ 
tion—Suit for—Property in trespasser's posses¬ 
sion—Vendee not put in possession. Per Xapier, J. 

( Krishnan, J., contra )r Art. 10 does not apply but 
Art. 120 applies—Limitation .let Arts. 120 
and !0. 

Where the property sold is not iu the posses¬ 
sion of the vendee but in possession of a tres¬ 
passer and "a pre-emptor files a suit for pre¬ 
emption. 

Held per Krishnun, ^--Limitation commences 
only when possession is token,* where the 
second part of third column of Art. 10 does 
not apply to the case. 20 All. 315 (F.B.,) Ref. 

IP. 557, C 1] 

Per Kupicr, J.— In such a case where posses, 
siou is not taken due to the property being in 
the possession of a trespasser and the vendor 
consequently boing unable to give possession 
to tho vendee, Art. 10 does not apply but 
Art. 120 applies- 

T. R. Venfiat rama Sas’ri and K. S. 
Sankara Aiyar —for Appellants. 

O. A. Seshagiri Sastri for R. V. Krish • 
natwami Aiyar— for Respondent. 

Napier, J. -.—The question that arises 
m this appeal is whether Art. 120 applies or 
Art. 10 of the Limitation Act. The lower 
appellate Court has held that Art. 120 ap¬ 
plies, as the words of the third column in 
Art. 10 exclude the position that arises in 
this case. The plaintiff had never given 
possession to his vendee and it is found that 
the second vendee never took possession, 
because of the fact that the plaintiff re- 
mained in possession which was wrongful. 
n my opinion however wide a meaning can 
be claimed for the words "subject of*the 
sale does not admit of physical possession,” 
it cann<bt be read as including the case 
where possession has not been taken for 
such a reason only. I therefore think that 
tne. second alternative position in Art. 10 
does hot apply. That being so Art. 120 will 
9 opinum' apply, because it is a case 
for whfch ho pdriod of limitation is provid¬ 
ed elsewhere. 1 

The second appeal is dismissed with 

CWtS. ; , .. . * 


Krishnan, J. —This second appeal ari¬ 
ses from a suit for pre emption and the 
question argued in second appeal is that it 
is barred by limitation, under Art. 10 of 
the Limitation Act. The lower appel¬ 
late Court has applied Art. 120. 

The facts found are that in 1911 the 
plaintiff to whom the plaint property 
originally belonged sold it to the 1st de¬ 
fendant by Ex. II, with a covenant in it 
for pre emption, in case of re-sale by the 
vendee. Possession of the property was 
however not given to the vendee, but was 
retained by the plaintiff under an oral 
arrangement by which he was allowed to 
remain in possession till certain betel vines 
growing on the land died down. In March 
1914 the betel garden ceased to exist, but 
nevertheless plaintiff continued in posses¬ 
sion and he has done so, till the date of 
the suit. On the 15th April 1914, the 
2nd defendant who is the appellant before 
us, purchased the property by Ex. I, with 
notice of the covenant, from the 1st defen¬ 
dant and he attempted to obtain posses¬ 
sion, but he was successfully obstructed 
by the plaintiff. The plaintiff’s possession 
after the betel garden ceased to exist, was 
conceded to be that of a trespasser as his 
right of pre-emption, it is admitted, gave 
him no legal right in the property and no 
right to hold possession of it against defen¬ 
dants 1 and 2. \Yhat was sold under Ex. 

I was the property itself, ti e 1st defendant 
being the sole owner of it and no one else 
having rights in it. Plaintiff brought the 
present suit to enforce his right of pre¬ 
emption obtained by his contract, in 1911; 
that is more than one year from the date 
of registration of Ex. I. 

The lower appellate Court held that 
Art. 10 did not apply to the case, as neither 
of the alternatives in column 5 of the arti¬ 
cle applied and that Art. 120 therefore 
applied and suit was not barred. The 1st 
alternative was held not to apply on the 
finding that the 2nd defendant never got 
•possession and the 2nd alternative on the 
ground that the property sold did admit of 
physical possession being given of it. The 
appellants’ contention before us is that the 
2 nd alternative applies as the vendor was 
not in a position to give physical posses- 
sion to the vendee, that possession being 
with the plaintiff and* that limitation be- 
gan to run under Art. 10 from the date of 
registration of Ex. I. The decision of that 

• a 
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question turns upon the meaning to be 
attached to the words “ the subject of 
sale does not admit of physical pos¬ 
session ” in Art. 10. Are those words 
applicable when a trespasser is in 
possession of the land sold and the 
vendor is in consequence unable to put the 
vendee in actual possession ; or do they 
refer to the nature of the property sold, 
whether it is such as would admit of 
physical possession being given of it or not? 
The na'ural meaning of the words would 
seem to support the latter suggestion and 
in the only case which has been brought to 
our notice, where the meaning of those 
words has been directly considered, 
Ghand■wiingh v. Chandi Pra*ad (1) that is 
the view taken. 

The appellants’ vakil has drawn our 
attention to the rulings in Batual Begam 
v. Mansur All Khan (2) and Kami* ill a 
Kunwur v.Gopal Pra*ad (3) and though 
in both cases Art. 10 was held not to 
apply, but Art. 120, he contends that it was 
because there was no registered instrument 
in either of them and that their ratio 
decidendi supports him. The first case is 
a Privy Council decision and requires 
careful consideration. It was an appeal 
from the Full Bench of the Allahabad 
High Court reported in Batul Begam v. 
Mansur Ali Khan (4) and their Lordships 
affirmed that decision. That case referred 
to a conditional mortgage, which had been 
foreclosed, of an undivided share in an 
estate. The person who foreclosed and 
who was held to fall within the word 
purchaser in Art. 10, had got a decree for 
possession against his co-sharers and 
others and had taken formal or symbolical 
possession, but he never had actual 
possession of any item of property. The 
appeal to the Privy Council was by the 
plaintiff who was claiming pre-emption 
and it was she who contended that Art. 10 
applied; the argument being that the pro¬ 
perty was one capable of being taken 
possession of and therefore the first part of 
column 3 applied and as no possession had 
actually been taken the limitation had not 
yet begun to run. That explains why the 


(1) (18d8) A. W. N. 227. 

(2) (1901) 24 All. 17 = 28 I. A. 243 = 8 Sar. 

133 (PC) 

(3) (1906) 28 All. 424 = (1906) A. W. N. 73 = 

3 A L. J. 191 VT 

(4) (1898) 20 All. 315 ^ (1898) A. W. N. 61 

(F. 13) . 


plaintiff sought to apply Art. 10 and not 
Art. 120, though the period fixed in the 
former is much shorter than the one fixed 
in the latter. The main discussion in the 
case was about the meaning of the words 
‘physical possession ’ and their Lordships, 
held that they meant ‘ personal and 

immediate possession. They also held 

that as vendee’s purchase was only of 
a share he could not get such possession 
under the sale, without bringing a suit for 
partition and consequently the case 

did not fall within Art. 10 “ so 

far as possession was concerned. ” They 
were discussing only the first part of 
column 3 of Art. 10, as they say expressly 
“ this being so, the alternative stated in 
the third column relating to registration 
arises, but the appellant did not argue 
upon it and no suggestion has been made 
that it affecls the argument. ” The reason 
for appellant’s conduct is clear, because 
there was no registered instrument in the 
case. This ruling is conclusive of the 
meaning of the expression ‘ physical 
possession ’ in both parts of column three ; 
but their Lordships did not consider the 
meaning of the words “the subject of the 
sale does not admit of ” which are the 
words we have to construe. When their 
Lordships said that the vendee could not 
take physical possession of any definite 
portion of the lands, without a suit for parti¬ 
tion they were dealing with the argument 
that he could and therefore the plaintiff was 
entitled to wait till he did, under the first 
part of column 3. I do not consider their 
Lordships’ observation to be one bearing on 
the meaning of the words ‘admit of 
possession in the 2nd part. That ruling 
does not seem to me to apply to the question 
before us. I would also observe that their 
Lordships were dealing with a case where 
the subject of the sale was right to an undivi¬ 
ded share of an estate, which was in the 
possession of co-sharers or tenants under 
them and which can hardly be said to admit 
of physical possession being given ; whereas 
in the case before us, the subject of the 
sale was the land it: elf and it was properly 
so, as there were no outstanding rights of 
third parties in it. It is no doubt true 
that a suit would have been necessary to 
recover possession from the plaintiff; but 
that does not affect the nature of the 
subject of the sale in the case, which was 
the land itself. In cases where there is an 
outstanding interest in third parties in the 
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property sold, which gives them a right to 
possession, as in cases of leases and 
usufructuary mortgages, even if the sale 
purports to be of the land itself, the sale 
would pass only the lessor’s or the mort^a* 
gor’s estate; the subject of the sale in such 
cases may well be held to be only that 
estate and not the land ; and as physical 
possession of such an estate cannot be 
given and the vendor not being entitled to 
the possession of the land itself could not 
pass it on to the vendee, it may be that in 
such cases the second part of column 3 will 
apply, if there is a registered instrument. 
The argument in the case in Kaunsilla 
K unicar v. Qopul Prasad (3) which was 
one of possession by lessors, can be distin¬ 
guished on this ground and it is not 
necessary to consider whether we should 
follow it or not. 

1 think effect should be given to the 
natural meaning of the words ‘ the subject 
of the sale does not admit of physical 
possession’ and when we are satisfied that 
the subject of the sale was properly the 
land itself, as in this case, we must hold 
that the case does not fall within the 
second alternative of column 3 of Art. 10, 
notwithstanding that the possession is with 
a trespasser, or with a person who holds it 
without any right to such possession. 

In this view, it is not necessaty to decide 
whether Art. 10 will apply or Art. 120 to 
this case. If Art. 10 is to be held to 
apply to cases where a purchaser caD.but 
does not take possession, as falling*within 
the first part of column 3 as the Full Bench 
of the Allahabad High Court in Batul Beg am 
v. Mansur AH Khan (+) seemed to have 
been inclined to hold, (see paragraph 2, 
page 319), the limitation will run only from 
the date when he takes possession. Apply¬ 
ing this view, the plaintiff here is well 
within the time. If Art. 120 applies, he 
s also admittedly within time. In either 
case the second appeal fails. I am 
however inclined to think the better view 
is that Art. 10 applies and limitation com¬ 
mences only, when possession is taken; for, 
if a suit is brought after possession is 
taken, but beyond 6 years from the date 
of sale, it would fall exactly within the 
words of the article and it will then be 
difficult to apply Art. 120 and to hold that 
it was already barred under it. 

I agree in dismissing the second appeal 
W]tb costs. Appeal dismissed. 
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Ayling and Kkishnan, JJ. 


Ua.aanafhan Chelhj —Plaintiff-Appellant 

v. 


A. L- At • BM. A'unichclum Chit liar — 
Defendant-Respondent. 

Second Appeal No. 756 of 1919, decided 
on 27th July, 1920, from the decree of the 
Dist. J., Ramnad at Madura, in Appeal 
No. 855 of 1918. 

0>) Madras Estates Land Act (I of ISOS), S. 53 
—Sail tinder, to obtain patta from landlord— 
Landlord alleging to have already issued new 
patta to another, so that he is not bound to issue 
new puita to plaintiff unless lutter takes steps 
under S. 146— Previous grantee of patta is not 
necessary party—Even otherwise suit should not 
be dismissed on ground of his non-jointer—Court 
should act under O. 1, It. 10 (2), Civil P. C. 

To a suit uuder S. 55 of the -Madras Estates 
Land Act I of 1903, to obtain a patta from the 
landlord, a person to whom the landlord alleges 
to have already granted a patta so that he is 
uot bouud to issue a new patta to the plaintiff 
unless he takes proceedings under S. 146, is 
not a uecessrry partj. Even if he were a 
Dectssary party, the Court should not dismiss 
the suit on the ground of his uon-joinder but 
should act under O. 1. R. 10 (2) of the Civil 
l*. C.. aud add him as u defeudaut if it Ih nks 
fit to do so. [P55S, C. 1] 

(b) Madras Estates Land Act (I of 190S), Ss, 
35 and 146—buit under S. 35 to obtain patta from 
landlord—Landlord alleging to have already 
issued patta to another—P/ainliif is not bound to 
take steps under S. 146 before instituting his suit 
under 6. 53. 

S. 116 secnib to be intcuded to prevent Isnd- 
liolders from contumaciously refusing to re¬ 
cognize trausfers which are prima facie valid. 
But it caunot be read as validating trausfers 
which are in truth iuvalid or us ullecliug the 
real rights of parties. When such a suit is 
brought the Court is bonud to dicide whether 
the plaintiff' is entitled to a patta or uot if 
his title to it is denied. The fact that the laud- 
holder has previously recognized a rival 
claimant, who is alleged to hive no right in the 
laud,cannot make auy difference in the matter' 
for any action of his, to which plaintiff is not a 
parly, cannot be allowed to prejudice the 
latter s right and the defendant caunot plead 
that unless plaintiff hns taken proper steps 
under S. 146 of the Estates Land Act, his suit 
must be dismissed. [p. 553 , q, 3 ] 

C. V. Anan'akriel na A p/as —for Appel¬ 
lant. 


A. 

ent. 


Krtshnaswnmi/ Ayyar —for Respond* 
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Krishnan, J. •—This second appeal 
arises from a suit brought by the plaintiff 
under section 55 of the Estates Land Act, 
I of 1908, to obtain a patta from the defend¬ 
ant—:he landholder for the plaint land. 
Plaintiff’s case was that he obtained the 
occupancy right by purchase of the rights 
of the previous ryot, one Kaliappan Servai, 
some years ago and that he was paying 
the rent due, though the patta remained in 
the latter’s name. Kaliappan died some 
time ago leaving his widow, one Kali- 
ammai. Plaintiff recently made an appli¬ 
cation under section H6 of the Estates 
Land Act jointly with Kaliammai for the 
transfer of patta to his name, but the 
defendant refused it. Hence the suit. 
Defendant pleaded that some time ago he 
had recognized one Perianayagi as the ryot 
on a joint application by herself and Kali¬ 
ammai alleging that the occupancy right 
had been sold to her by one Muthu Servai, 
a nephew and heir of Kaliappa, that he 
had issued a patta in her name and that 
having done so, he was not bound to issue 
a new patta to the plaintiff unless the latter 
took proper steps under section 146 of the 
Estates Land Act. He also pleaded that 
as plaintiff did not take such steps the 
Revenue Court had no jurisdiction to decree 
delivery of patta to him. He further con¬ 
tended that the suit was also bad for non¬ 
joinder of Perianayagi. The District 
Judge upheld his objections and dismissed 
the suit. Hence the appeal to us by the 
plaintiff. 

On the question of non-joinder I agree 
with the Deputy Collector that Perianayagi 
was not a necessary party, though it may 
be desirable to have her as a party, to 
se.tle effectively the dispute raised. But 
even if she was a necessary party the suit 
should not have been dismissed for her non¬ 
joinder. It is clear from Order I, rule 9, 
Civil Procedure Code, which applies to 
Revenue Courts by force of section 192 of 
the Estates Land Act, that the order of 
dismissal is improper. The Court should 
have acted under Order I, rule 10, clause (2), 
and added her as a party defendant if it 
thought fit to do so. 

The defendant's chief objection, how¬ 
ever, is that in the circumstances stated by 
him the Revenue Court had no authority 
to direct him to issue a patta to the plaint¬ 
iff. This is said to result from section 146 
of the Act. I am unable to see what 


bearing that section has on the present 
case. That section seems to be intended 
to prevent landholders from contumaciously 
refusing to recognize transfers which are 
priina facie valid. But it cannot be read 
as validating transfers which are in truth 
invalid or as affecting the real rights of 
parties. Section 50 gives every ryot a 
right to demand a patta and section 55 a 
right to sue for it in the Revenue Court. 
When such a suit is brought the Court is 
bound to decide whether the plaintiff is 
entitled to a patta or not, if his title to it 
is denied. The fact that the landholder 
has previously recognized a rival claimant, 
who is alleged to have no right in the land, 
cannot, in my opinion, make any difference 
in the matter, for any action of his, to 
which plaintiff is not a party, cannot be 
allowed to prejudice the latter’s right. The 
definition of the term ‘ryot’ in section 2, 
clause (15), does not seem to lend any 
support to the defendant’s contention on 
the point. Nor has any authority been 
cited in support of it. I consider section 55 
is not affected in any way by section 146, 
and the Revenue Court's power to deal 
with the rights of parties before it under 
the former section is not controlled by any¬ 
thing in the latter. The opinion of the 
learned District Judge that plaintiff’s only 
remedy was to sue Perianayagi in a Civil 
Court for a declaration that his rights are 
superior to hers and after getting a decree 
to apply to defendant to recognize him as 
the ryot is not, in my opinion, correct, for 
I think he is entitled to ask the Revenue 
Court to decide whether he is not the 
rightful r>ot and to dispose of his suit on 
the merits of his claim. 

I would, therefore, set aside the decree 
of the lower appellate Court, and remand 
the appeal to it for disposal according to 
law, and direct respondent to pay appel¬ 
lant’s cost in this Court. 

Ayling, J.—The maintainability cf the 
suit in the Revenue Court is a point on 
which I must confess to a certain amount 
of doubt. But I am not prepared to differ 
f rom my learned brother and I agree in the 
order proposed. 

Case remanded. 
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Oldfield and Ramesam, JJ. 

Meyappa Chetty —Appellant 

v. 

Meyappan Sermi —Respondent. 

Appeal No. 314 of 1920, decided on 15th 
April, 1921, against the order of the Sub- 
J., Sivaganga, in Execution Application 
No. 462 of 1919. 

{») Civil P. C. % 0 21, R- 98—Order under* is 
appeal nb!e if S. 41 applies- Civil P.C , S. 4l 

Buie; 1( 3 does not exclude an appeal, if one 
i* authorised by S. 47. |P. 550 , C. *2.| 

(h) Civil P.C ., *9. 17 —Person impleaded with - 
out notice—Name ’removed without his partin '• 
rating in proceedings—Person is not “party*" 

A person who was impleaded without notice 
and whose name was removed without his par¬ 
ticipating in the proceedings is not a pany 
within S. 47. (p. 500.C. 1.) 

(e) Civil P. C.. S. 4l—Transferee endeute 
lite/row judgment-debtor—Transfer inoperative 
un/Ur decree-Transferee is not judgment-deb¬ 
tor's representative ( Ramesam , J. t contra). 

Pei Oldfield , /.—A transferee pendente life 
from a defendant whose transfer proves to be 
inoperative against the decree holder and per¬ 
sons claiming under him is not a representa¬ 
tive of the judgment debtor so as to be entitled 
to appeal under S. 47 against the order for 
the removal of obstruction to delivery of 
possession passed against him. (P. 5GO, C, l.J 

Per Ramesam , /—Such a transferee is entitled 
to appeal vnder S. 47. 

(d) Transfer of Property Act , Ss. 32 and 40- 
Ejectment suit—Previous contract to sell—No 
nUice of contract on part of plaintiff and his 
$ucc<ssors—Property sold under contract during 
pendency of suit—Purchaser cannot resist claim 
for possession of person emitted under e jeerment 
decree. 

Where during the pendency of a suit for 
ejectment, the property is sold to a stranger 
uuder a contract entered into previous to the 
institution of the suit, and where such contract 
was unknown to the plaintiff or his successors 
m-interest, the purchaser is not entitled to 
possession as against the person clairaiug under 
the decree for ejectmeut that is passed in the 


(e) Limitation Act , Art. W—Previous obstruc 
(SK ac W“*ccd in-Application lo remove tecom 
Obstruction-Time should not be counted frov 
previous obstruction J 

application for removal of a siconc 

obstruction made more than thirty daysnftci 

acquiescence m a previous obstruction is no 

%}• 107 SnoU acquiescence doe, 

nf n P r .1 the • lW , rson « ntuJed to possession 
of any further right to obtain it in execution. 


(I) Civil PeC. t 0.21, R. 91—Previous attempt 
to obtain delivery frustrated—Second warrant 
for delivery of possession i< permissible. 

TlieCourt may issue a second warrant for deli¬ 
very of possession where on a previous occasion 
the attempt to obtain delivery was resisted 
aud the obstruction was acquiesced in. 5 Mad. 
113 Diss. from. 

K. V. Krishn<i*>r.imi A*y(ir—iox Appel¬ 
lant. 

T. Nara<imha Aii/angar and K. V. Raja* 
(h pa'an —for Respondent. 

Oldfield, J. —The order under appeal 
was passed on an application under Order 
21, rule 97, Civil Procedure Code, by res¬ 
pondent, assignee of a decree in -a suit in 
ejectment, for removal of the obstruction to 
delivery in execution, raised by appellant, 
2nd respondent i-i the lower Court, and his 
son, 3rd respondent now deceased, whom 
he represents. Appellant claimed the pro¬ 
perty in virtue of a purchase, valid, as he 
contends, against respondent, notwithstand¬ 
ing that it was pendente life. We have to 
decide whether an appeal lies against the 
lower Court’s order removing his obstruc¬ 
tion and, if so, whether that order was 
right on the merits. 


Orders of removal are appealable, if pass¬ 
ed under Order 21, rule 98, against the judg¬ 
ment-debtor or an obstructor at his instiga¬ 
tion. But the latter description does not 
necessarily apply to a person, who like 
appellant, merely relies on a title derived 
from the debtor. Such a person, will, if 
his good faith is established, be maintained 
in possession under Rule 99, unless with 
reference to rule 102 the transfer to him 
was after the institution of the suit, in which 
the decree was passed. Rule 103 deals 
with the further remedy open to the un¬ 
successful party by suit or appeal, but not 
exhaustively. For it has been held in 
Meyappa Chetty v. Chidambaram Chelty (1) 
and Veyindramuthu Villai v. May a Nadan, 
(2) that this rule does not exclude anl 
appeal, if one is authorised by section 47,| 
These decisions were no doubt given in 
cases of delivery to the purchaser in execu¬ 
tion, not lo the holder of a decree in eject¬ 
ment like respondent; and in the second 
the obstructor relied on a purchase at court 
sale in execution of a different decree, not, 
as here, on a private conveyance. But 


(1) (1920) 39 M.L.J. 003a 19 L.\V. 273 = 6 

I.a 349= (1920) MAV.N. 602. 

(2) (1920) 49 Mad. G96 = (1920) MAY N 299- 

68 1.0. 601 = 39 ML.J, 466. 
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although these facts may he material in 
connection with the merits of the appel¬ 
lant’s claim, they justify no distinction 
against the application of these authori¬ 
ties; and in fact in the penultimate para¬ 
graph of my judgment in Veyindramu'hu 
Pillai v. Maya Nadav (3) when it was 
before a Full Bench, the positions of a 
decree-ho'der purchaser in execution of 
another decree and of a stranger purchaser, 
whether in execution or private sale, were 
expressly treated as the same. 

But, whilst these authoriiies justify an 
obstructor pleading a conveyance from the 
judgment-debtor in proceeding after an 
order removing his obstruction by appeal 
under section 47 and not by suit, that only 
means that in order to have his appeal 
heard on its merits and to have an adjudi¬ 
cation on his paramount right to possession 
against the purchaser he must first satisfy 
the appellate Court that he is a party or 
the representative of a party to the decree; 
and not the less so, because in manycas^s, 
of which this is one, that adjudication and 
the decision whether he is entitled to 
proceed under section 47 will rest on the 
same foundation. In the present case it no 
doubt appears that appellant was for a 
short time on the record of the suit, in 
which the decree was passed as, 105th 
defendant. But he was impleaded without 
notice and his none was removed without 
his participating in the proceedings. His 
'case therefore “resembles Galeclerla Chinna 
Seelayya v. Gadecherla Seelayya (4), not 
Ramastcam' Sa<lrulu v. Kame waramma 
(5), and we must therefore decide whether 
■he is a proper party to proceedings under 
'section 47 in the other character, on which 
he relies, as the representative of a party 
to the decree. That is whether his conve¬ 
yance of the suit property is for the present 
[purpose valid. His connection with the 
property is alleged as originating in Exhibit 
I, a sale by 50th defendant on 4th Sep¬ 
tember 1901 to the sons of Nainar Maho¬ 
med, of whom one is 71st defendant, and 
Exhibit II a sale by them to him on 3rd 
October 1901. These sales were, it is not 
disputed, pendente lile, the plaint in res¬ 
pondent’s suit having been presented on 
2nd August 1901 and registered on 3rd 

(1) (1919) 43 Mud. 107 = (1919) M.W.N. 831 = 
64 I.C. 200 = 38 M.L J. 32. 

(4) (1898) 21 Mnd. 46. 

(6) (1900) 23 Mad. 861=10 M L J. 120. 


September 1901, the day before the former 
document. The lower Court has, however, 
found, and these findings are not disputed,' 
that 50th defendant had already on 2nd 
December 1896 given Nainar Mahomed, 
who died before the suit, a registered agree¬ 
ment to sell, Exhibit III, although poses- 
sion did not pass to the latter or his sons, 
hut only later to appellant. The contention 
is that appellant’s title relates back to the 
date of Exhibit III and is therefore un¬ 
affected by the doctrine of lis pendent. 

This has been supported only by refer¬ 
ence to cases, in which an agreement to sell 
or mortgage made before attachment, but 
merged later in an actual transfer, was held 
enforceable against the subsequent pur¬ 
chaser at Court sale, Savitkri Ammal v. 
Itamastcami (6), Bapineedu v. Venl(ayya 
(7), 1 r en\ata Reddi v. Ytllappa Chetty (8\ 
and Ma Ian v. Rebati (9) the two last men¬ 
tioned being referred to with approval by 
Seshagiri Aiyar, J. in Chamlyappa Thara- 
!/an v. Rama Ayyar (10). These decisions, 
it should be observed, were given in suits 
and accordingly were also referred to as 
direct authorities against the admissibility 
of this appeal and as, so far, inconsistent 
with Kupana Kavundun v. Kunvira KaVu- 
ndan (11) on which appellant originally reli¬ 
ed in that connection. But it is a sufficient 
answer to this that there was no questions 
except in Bapineedu v .Venkayya (7) of any 
order in claim or obstruction proceedings; 
and in it the order on the plaintiff’s claim 
was passed before he had completed his 
title by taking a conveyance. To return 
however to the main argument, it derives 
no assistance from these cases. For, if 
they were in point, their tenor and in par¬ 
ticular the reference in Venkata Redd : r- 
Yellappa Ghetti (8) to section 40 of the 
Transfer of Property Act suggest that the 
enforcement of prior agreements to pur¬ 
chase is contemplated only against sub¬ 
sequent purchasers, who have notice of 
them; and appellant, who in fact 
did not refer to Exhibit IV in his 


;6) r 1898) 8 M.Ii.J 2C6. 

7i (1910) 21 M L. J. 82=7 I. C.„r9J-(l91 0 ) 
M. W. N. 440. 

(-) (1917) 6 L W. 234 = 38 I.C. 107. 

(9) (191G) 23 C.L.J. 115 = 34 IC 953= 21 
C.W.N.158. 

(10) A I.R. 1921 Mad. 3 )=44 Mad 232. 

mi (1910) 34 Mad. 460 = (l910) M. W. N. ->'4 
= 7 I.C. 418 = 20 M.L.J, 961. 
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counter petition at all, has not proved that 
[respondent or his assignor had notice of it 
[either during the suit or before the latter’s 
Ipurchase And next, a fundamental ground 
of distinction, there is no an tlcgy in this 
respect between deliveries after attach¬ 
ment and Couit sale and those made under 
an ejectment decree. For in the former the 
original title of the judgment-debtor is 
common ground for all concerned an i, in 
the words usjd in V< nka a Redd! v. 
Yellaj'pa Chetl >/ (8) the decree-holder can 
'be regarded as s.-l.ing the property subject 
to an obligation attached to its ownership, 
whereas in the latter that ownership is 
ordinarily, as it is here, precisely the 
;inatter in dispute and has been negatived 
by ill** decree under execution. No sugges¬ 
tion lias been made that the title of 50th 
defendant as agamst respondent was any 
better at the date of Exhibit 111 than it 
was, when the suit began or the subsequent 
conveyances were given; and further 71st 
defendant, one of appellant’s transferors 
and a party throughout to the suit, failed 
equally with 50th defendant to establish 
his claim. To allow the validity of that 
claim (o be agitated by appellant in the 
present proceedings would involve not only 
'an infringement of the doctrine of li s 
pendent, but the autkorisat'onof an attack 
in execution on the correctness of the 
decree, to which principle and convenience 
are opposed ; and it is immaterial that, in 
spite of its being pendente hie, appellant's 
conveyance may, as my learned brother 
points out, have seme legal comequences 
against 50t!i defendant, when it has none 
against respondent, who alone is engaged 
in this dispute. 

1 his entails th it appellant's conveyance 
must for the present purpose be regarded 
as invalid against respondent and therefore 
[that the fonner has net established his 
right either to regain possession on the 
merits or as the representative of a party, 
Ho appeal under section 47. 

The uvo remaining points raised mav, 
therefore, be dealt with shortly. The 
first is that the respondent is now debatr- 
ed from applying for removal cf appel- 
ants obstruction, because the decree- 
holder did not apply under Order 21, rule 
y/. when he was obstructed in a previoi s 

T!» 0btai " delivery on 23r d March, 
, 1 “ 1S »s argued alternatively on the 

grounds that an application for removal of 
a second obstruction made, as this is, more 
1921 M—71 


than thirty days after acquiescence in a 
previous one is barred by Article 167, 
Schedule I of the Limitation Act anc 
that such acquiescence deprives the person 
entiiled to possession of any further right 
10 obiain it in execution and therefore 
of the right to removal of obstruction to 
bis doing so. As legards limitation the 
obstruction referred to in the third column 
of the article must, as this Court held in 
Rama/ekhara v. Dharmaraya (12) be that 
referred to as complained of in the first 
and it would not be in accordance with 
fact cr the ordinary use of words to treat 
the t wo obstructions, which are in ques¬ 
tion, as continuous and to refuse to dis¬ 
tinguish bet ween them. As regards the 
more general contention it is material that 
the Code nowhere supports it explicitly 
and that Order 21, rule 97 is worded at 
merely permissive and as affording a 
summary procedure, which the obstructed 
per-.on has an option to use or forego. 
That is one ground taken in the judgment 
in Unit in v. Appa-ami (13) and is the basis 
of the exhaustive discussion of the matter 
in Jtaghunandun Prasad .l/7sr.i v. Ram- 
cliaran Manda (14). Respondent would 
distinguish the former case on the ground 
that the parties concerned were the decree- 
holder, purchaser and judgment-debtor, 
relying on Vinayakrao Am rtf v. Devrao 
Oovind (15) and the judgment of Aikman, J. 
in Kesri Karat n v. Abdul Husan (16) But. 
whatever the significance of this distinction 
might be, if the question were still of the 
right of appeal against an actual order 
under Rule 98 or rule 99, the facts in the 
first of these decisions and the reasoning in 
both are too obscure to support it for the 
present purpose ; and in the second Knox, 
J. held that the principle contained in the 
ruling in Muttia v. Appasami (13) governed 
the ca-^e. That principle, which was appli¬ 
ed by the Patna High Court between the 
judgment-debtor and a stranger purchaser, 
was enunciated by it aud in Mu'tia v. 
Appasami (13) generally and as founded on 
the comprehensive language of Rule 97 
and the corresponding language of the 
earlier Code; and the references in the 


o mad. 113. 

(13) (1890) 13 Mad. 504 

P.'h’C 9 C 9) S 1 (f. B f' a< - 49 '' C - ISO-1910 
06) 0837) U Bom. 473 

( ' 6) 1 A W.N A 4Ik 366 = 1 A L J * 86 ^ l90 < 
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d ® cisi0ns , ‘ he fi l? 0: ' iti0n u of thop e v. Venkata (7) and Madan v. Rebali (9) 
concerned can be just.fied on the ground I do not think they are relevant a, there is 
ha the argument before the Court was no more than an apparent analogy between 
concerned mainly with the question whe- the question arising in these cases, viz., the 
ther with reference to the then section 244 validity 0 f the purchase of property 
an appeal would lie. In these circumstances attached in execution of a decree after the 
this objection must be disallowed. attachment and that of a purchase ven hn'e 

Lastly appellant demurs to the lower Vie of property the subject of the suit. It 
Co.rt’s refusal to award him compensation maybe that where A agreed to sell pro- 
for the building, which he has erected on perty to B and C then purchased it with 
the property during Ins possession. That notice of the agreement, B has an equitable 
can be shortly dealt with. No such claim interest in the property. [77m urenkata- 
is countenanced by the decree ; and the ehadar v. Seshadri hengar (17) distin- 
question whether it is su.-tainable and guishing Kurd Veer a Red’di v. Kurd Bapi 
against whom, respondent, who is alleged Red d (18) vide also section 91 of the 
to have acquiesced in the expenditure or Trusts Act and the definition of "trustee” 
the 50th or 71st defendant who gave appel- in section 3 of the Specific Belief Act and 
lant a bad title, would (even if the present illustration (/)]. But where we have merely 
proceedings could be regarded as under an agreement by A to Band no more, B h„s 
section 47) not be one arising in execution no interest in the land {Kurd Veem Rtddi 
which could be dealt with in them. The v . Kurd Bapi Reldi. (l8), Rumanathan 
appeal fails and is dismissed with costs. v. Uangan ifhan (19), Mmng SI,we Gnhv. 

Ramesam J,:—The facts are fully Manng Inn (20). The passage at page 277 
stated in the judgment of my learned brother of Bennett on Us pendens relied on for the 
and need not be repeated. appellant is perhaps based on the fact that 

The first question that arises is whether i„ England and America B would be regard- 
the order of the Court below was passed ed as an equitable owner of the property, 
under section 47 and is therefore appealable. [See Venkata Reddi v. Yellappa Chetty (8) 

Whether the purchase by the appellant is and Manng Slim Goh v. Maung Tim (20).] 
affected by the rule Vs pendens or not it is To allow the appellant’s contention is to 
certainly not void. A transfer pendente We allow the rights of the respondent under the 
is inoperative only to affect the opposite decree to be affected—the very result 
party’s rights under the decree; it is cer- sought to be avoided by section 52 of the 
tainly operative to transfer such rights of Transfer of Property Act. The appeal 
the vendor as may exist in the light of the therefore fails on the merits, 
findings in the suit. It is an accident that The only other question in the case is 
it was found that the vendor had no tile the question of limitation. As to this, I 
in this case. It is also operative to have nothing to add to the reasons in my 
enable the transferee to maintain a suit for learned brother’s judgment. It follows that 
damages for breach of covenant for title. W e do not agree with the remark in Rama- 
In this case it also operated to pass the sekara v. Bharmaraya (12) that a Court 
vendor’s possession to the transferee. In ought not to issue a second warrant for deli- 
my opinion there is a valid contract of sale, very of possession. 

as between the appellant and his vendor j n the resu | t the a p pea l is dismissed 

and whatever its effect may be on the w jth costs. 

respondent’s rights, the appellant is the _ A , 

representative of the 50th defendant. The __ 

order of the Cmrt below is a decree and ~/^w~l9l6) 30 M.LJ. 559 = 34 I. C.488 
can be questioned only by way of appeal. =3 L . w . 46 7. „ r , inr ... . 

Coming to the merits, I agree with my ( 18 ) (1906) 29 Mad. 33G = 1 C M b.J. 496 (It. M 

learned brother in holding that the purchase (* 9 > IS = (191*7) M.^W°N. 757. 

by the appellant is inoperative against the (191?) 44 ' c&] 5 ^ = 38 I. 0. 938 

respondent by reason of the rule of lis =44 [. a. 15 (P. C) 

pendens and cannot be relied on for the 

purpose of resisting delivery to the respond. 

ent or for claiming compensation. As 

to the cases relied on by the appellant, 

Savithri Ainmalv. Rmnasami {6),Bapineedu 
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Abdck Kaihm and Bl'kx, JJ. 

V<ti1hiuatha Aiyar mid another —Defend’ 
ants-Appellanls 


v. 


>5. Thyigurnja Aigcr uni andher — 
Plaintiffs-Respondents. 

Appeal Nos. ISO and 330 of 1918, 
decided on 13th November. 1919, from the 
decrees of the Sub-J., Kumbakonam, in 
Original Suit No. 90 of 1916. 

(') Civil PC, S. 92—Suit under—Question 
whether plaintiffs huve any interest within S. 92 
must be determined on facts of each case— Being 
descendants of the founder even in femule line 
would give them interest. 

Whether the plaintiffs have an int<T-.st 
within the m -aniog of S. 92 or not has to be 
determined upon the facts of each case bearing 
oil Llie relation il tbc plaintiffs to tlie charity 
with rcfureuce to which the suit is brought. 
J , m ~ c, .^ aut th 't the phiutiff suing under 
S. 92, Civil P. C. is a Hindu and is entitled to 
worship in a temple would not give him 
!" U .? e “ t u " 0 »8h to muintaiu a suit under S. 92, 
l-iyii l C. But the fact that the plaintiffs 
belong to the family of the founder or are his 
descendants such as sons <>r giandsous through 
sons or daughters would naturally give them 

an interest in the family charity. 22 Mad. 360 
and 4 > Mad. 612, Ref. 11 *. 564 , C, 1.] 

(h) trusts—Trustee describing trust properties 
as j amity properties in demises is not correct but 
much importance should not be attached to this 
m India as conveyancing is not skilfully done 
especially in the districts. 

The correot thing for u trustee of a choultry 
demising the chanty propeitiea i„ to describe 
, properties as In longing to the charity and 
to state ibat he was making the demise in l.is 
charaoler as trustee. In India the forms of 
conveyance are not strictly observed especially 

"fled In an l" ml C ° Ur ^ kI,0U, ‘ I " ol ,lc i«* 
,V‘' r d ■“ aU . acl j ,D 8 iUj y imporiance to casual 
expressions in documents. 

IP. 664, C. 2. & 666, C. l.| 

P; C ', S ‘ 92 -Scheme suit—Court 
should enquire what properties belong to the 
chanty ami for this purpose „ nly g0 |/j/o . 
liotts not directly arising in suit . 9 

nskid d | 0r r S ' y2 ‘ Civi l r ' C * 11 l'»o Courtis 
asked to frame a scheme, one of the essential 

enquiries to be made is what are the properties 

belong,,,g to the charily. For this purp 

* (d, ( Veed—Construction - Gift of income of 

lsTZX y willm “ a ‘ ,x 

lho j ncome of a property to cha- 

peny Usclf “"V'ImJ' 0 ? ia “ « ift of Pro- 

peny itself. South Moulton Corporation v 
Attorney General. (10 Eng. Rep 796) and *r„I' 
«oa- v. Qreever (L R. 14Eq. 466),' Ref " 

(P.566, C. 2.1 


(e) Hindu Law—Religious endowment—Right 
if descendant of founder to nominate trustees — 
Court is not bound to uphold the right if in its 
opinion the person appointed trustee is not fit for 
his office. 

Tiie Court is not bound to upheld ihe right 
of the surviving descendant of the founder of a 
• liaritable ti list under Hindu Law to nominate 
trustees and make arrangements for the 
management of the trust, if in its opinion the 
person nominated by the founder's heir as 
trustee is not fit to hold the office. 

IP. 566, C. 2. J 

The interests of the trust arc supreme and 
tlie Court must have regard to sucb interests 
in d. aliug with the question whether the per¬ 
sons appointed as trustees are persons who 
can be properly entrusted with the manage¬ 
ment of the iustitution. 41 Cal. 10Sf» (P.C.) 
Foil. IP. 567, C. l.j 

(f) Trusts—Trustee -Mere denial of trust if 
bona fide is no disqualification—If not boua fide, 
it is a disqualification. 

Where the trustees have persistently con¬ 
tended that the choultry was uot a public foun- 
d ition at all and that the property claimed as 
public trust was tbc private property of the 
family and aided and abetted violations of the 
trust before their appointment, knowing that 
the choultry was a public charitable trust they 
should be removed though the mere deuial of 
tiic existence of a public trust, if bona fide, 
does not by itself disqualify the mau from 
being appointed or retained as trustee of the 
institution, [P. 667, C. 1.] 

T. l»unguchariar —for Appellants. 

K. Srinivasa Iyengar and K. Nurasiinha 
Iyengar —for Respondents. 

Judgment:— Ibis appeal arises in a 
suit filed under S. 93 of the Civil Procedure 
Code with reference to a choultry and the 
properties alleged to be endowed for the 
use of that choultry. The two plaintiffs 
are relations of the founder and the two 
defendants allege to be the lawfully 
appointed trustees under the will of one 
Suri> anarayana Aiyar who according to 
the plaintiffs was the last surviving trustee 
of this charily. Suriyanaravana Aiyar 
was one of five brothers, the sons of one 
Kalyanarama Iyer. The other four brothers 
were Snasubramamya Aiyar, Venkata- 
langa Aiyar. Swaminatba Aiyar and 
Siva i am a Aiyer. Kaliyanarama Aiyar 
had also several daughters one of them 
bemg the mother of Thiyagaraja Aiyar, 
the 1st plaintiff, 2nd plaintiff is the 
sou of the adopted son of another daughter 
of Kaliyanarama Aiyar. One daughter of 
Kaliyanarama Aiyar named Subbuthayi 
Amma is still alive all the sons and the 
other daughters having died previous to the 
mstuution of the suit. The first question 
which has been argued befor us by Mr T 
Ran ? achariar the learned vakil for the 
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defendants, is whether the plaintiffs have an 
interest within the meaning of S. 92 of the 
Civil Procedure Code sufficient to enable 
them to maintain the suit. He relies 
strongly on the decision of a Full Bench 
of this Court in Rnmchanhn hjer v. 
P irame<warcin Unni (1) which lays down 
that a person suing under the provisions 
of this section must have a substantial 
int;rest and not merely a remote contingent 
or hypothetical interest in the charity in 
question. Since that decision a Bench 
of this Court have considered its effect in 
Appeal No. 196 of 1918, the facts of which 
have much resemblance to the facts of 
Ithis case. Whether the plaintiffs institut¬ 
ing a suit of this chaiacter have an 
interest within the meaning of S. 92 or not 
•has to be determined upon the facts of each 
case bearing on the relation of the p’aintitfs 
to the charity with reference to which the 
suit is brought. In this case the plaintiffs 
are, as stated, the descendants of the 
founder of the charity. The 1st plaintiff 
on the death of Subbuthayi Animal in the 
absence of Kaliyanarama Aiyar’s daya- 
dees would be entitled to succeed to the 
family properties. 


Mr. Kangaehariar has argued that there 
is evidence to show that there are daya- 
dees of Kaliyanarama Aiyar in existence. 
That evidence is of an extremely vague 
character, and in any case it is not shown 
that they are taking any interest in the 
preservation of the charity or in any of 
the affairs of the family generally. With 
respect to Subbuthayi Animal also, it does 
not appear that she interests herself in 
the proper maintenance of the charity. 
The 1st plaintiff resides in Madras, but he 
occasionally visits Perumandi. village, the 
ancestral home where the' choultry is 
situate. The 2nd plaintiff is a pleader 
practising in the Native State of Pudu- 
kotta. He has several houses in Kumba- 
konam and he often visits the ancestral 
family house. No doubt it has been laid 
down that the mere fact that the plaintiff 
suing under S. 92, C. P. C. is a Hindu and 
is entitled to worship in a temple would 
not give him interest enough to maintain a 
suit under S. 92, C P.C. In applying the 
analogy of that case to this choultry we 
have to bear in mind the further facts that 
the plaintiffs belong to the family of the 


(1) (1918) 42 Mad. 360 = 36 M.L.J. 396=9 L. 
w. 492 = 50 I.C. 693 = (1919) M.W-N. 370. 


founder and that fact would naturally give 
them an interest in the family charity. It 
has been ruled by a Full 1 ench of this 
Court in G mraa'ia Sahu v. S-idevi Jfa'a 
(2) that the heirs of the founder have con¬ 
siderable interest in the maintenance of 
the charitv, and the Hindu Law gives 
th;-m the ri,ht to nominate trustees in the 
case of a vacancy and in the absence of 
any provision in the deed of endowment 
for the appointment of trustees. In our opin¬ 
ion thereto e the Full Bench decision of 
this Court above referred to does not pre¬ 
clude us from holding that the plaintiffs 
having regard to the facts proved in the 
case have an interest within the meaning 
of S. 92, C. P. C. sufficient to enable them 
to maintain the suit. 


Tne next question argued by Mr. 
Kangaehariar is of a still more general 
character, namely, that this chouhry 
is not a public trust, but is nothing 
more than a private guest house 
built by Kaliyanarama Aiyar and to a suit 
in respect of it therefore the provisions of 
S. 92, C. P. C. have no application. The 
appellant’s contention is that a public trust 
ol this character was created later on by 
the provisions of the will of Suri Aiyar, 
already referred to, and that until then it 
was private properly of the family or at 
the most a private trust which the members 
of the family were entitled to put an end 
to in certain comingencies. At all events it 
is said there was no dedication to public 
uses except under the will of Suri Aiyar. 

The question really depends upon the 
inference to be drawn from the evidence in 
the case, mainly the documentary evidence 
ranging from 1864 as there was no deed 
executed by the founder with reference to 
this choultry when he built it. 

[After discussing the evidence, the 
judgment proceeded:—] 

Mr. Kangaehariar has relied upon a 
number of lease deeds and muchilikas in 
which the properties in dispute ^ are 
desciibed as ancestral property and enjoyed 
by the executants of the deed, that is by 
one of the five brothers who at the time 
was in management of this choultry. But 
we do not think that any valuable infer- 


ace can be drawn from these documents. 
[0 doubt the correct thing for a trustee 
[ a choultry demising the chaiity proper-j 
es is to describe the properties as belong- 1 

(21 11914)1 4U, Mad..612 =32 M. L. J. 597« 
41 1.0. 589 = (1917) M.W-N. 29. 
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ing to the charity and (o state that he was 
making the demise in his character as 
trustee. In this country the forms of con¬ 
veyance are not strictly observed especially 
in the districts and we should n t be justi¬ 
fied in attaching any importance to casual 
expression-, in documen s, like, Exhs. II 
series, VI series, V series and VIII series. 
Special reference was made to the inain 
title-deed with respect to some lands in 
Thirumallur village Ex. IX. We are asked 
to draw an inference in the defendant’s 
favour from the absence of any description 
in the title deed as to the grantee being a 
trustee of the choultry. But we do not 
think that this is a matter of any import¬ 
ance as the description stands on ihe same 
footing as that in the lease deeds. Much 
reliance was placed on the fact that in 1878 
some land in Thennur village was usufruc- 
tuarily mortgaged. But then as pointed 
out by the Subordinate Judge, it has been 
redeemed and included even in Suri Aiyar’s 
will as property belonging to the 
Choultry. 

The other piece of evidence on which 
the appellants place much reliance is with 
reference to the exchange of a piece of 
vacant land in Ex. Ill-A and included in 
.schedule A. The superstructure on the 
land was subsequently made a gift of to 
another person and purchased by Suri 
Aiyar under Ex. III. In this very docu¬ 
ment it is stated that the superstructure 
and the building belonged to the Dharma- 
chatram. The documentary evidence on 
the whole is strongly in support of the 
finding of the Subordinate Judge that the 
choultry was a charitable public trust. 

As regards the evidence of the actual 
use of this choultry there can be no doubt 
the wayfarers were used to be accommo¬ 
dated there and that the Brahmins also 
were fed in the choultry. Even one of 
the defence witnesses D. W. 5 an old 
Juan whom the Judge has believed on this 
point speaks of the Brahmins being fed in 
(the choultry and wayfarers being lodged 
,there. No doubt there is evidence to 
[Show that Suri Aiyar the last - trustee, did 
> Dot think that the feeding of Brahmins 
was very much of a charitable act, though 
Ihe himself provided for the feeding of 
[Brahmins.by his own will. It was also 
pointed out by the learned vakil for the 
appellants that Suri Aiyar sometimes when 
Visiting the-village put up in this choultry 
and that some family idols were kept there. 


These are small matters and cannot have 
much significance considering that the 
choultry was managed all along 
by the members of the family. 
We therefore agree with the finding of 
the Subordinate Judge that this choultry 
was a public trust from the very beginning 
and therefore ‘the suit with respect to it 
and its properties is maintainable under 
S. 92, C. P. C. 

The next question argued was whether 
the properties in A and B schedules form 
part of the endowment. It appears that 
one of those properties was sold long ago 
and Mr. Rangachariar wanted to adduce 
in this Court as evidence, a document pur¬ 
porting to be the deed of sale with refer¬ 
ence to the transaction. The defendants 
had not taken the trouble of finding out 
the document and producing it in the low er 
Court. That property is not claimed in 
this suit and there is no evidence to show 
the circumstances in which the property 
came to be sold. It might be as suggest¬ 
ed by the Subordinate Judge that it 
was sold for purposes binding on the 
chatram. We have already dealt with 
the question relating to the lands 
which are the subject-matter of Exs- III 
and III A and of usufructuary mort¬ 
gage Ex. II. We agree in the conclu¬ 
sions of the Subordinate Judge that the 
properties in A and B schedules attached 
to the plaint form part of the endowment 
of this choultry. As regards schedules 
C. to F. some properties have been alienat¬ 
ed and the alienees are not parties to this 
suit. So far as those properties are con¬ 
cerned as pointed out by the Subordinate 
Judge any finding in this suit cannot bind 
the alienees. This question is dealt with 
by him under the 11th issue. We agree 
with the Subordinate Judge that it will be 
open to the tiustees appointed under the 
scheme to sue the alienees in respect of 
the alienated properties. 

As regards the construction of Ex. C, 
the will of Swaminatha Aiyar, the learned 
Subordinate Judge has held that the 
choultry has a claim to 7/9th of the proper- 
ties It was contended by Mr. Rangaghariar 
that we are not entitled in this suit to go 
into the question of the construction of 
Swaminatha Avar’s will. But we accept 
the contention of ft$r. K. Sriniva-a Aiyancar 
that under S. 92, C. P. C. when we are! 
asked to frame a scheme one of tljd 
essential enquiries to be made is what arel 
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jthe properties belonging to the charity. 
IWe are not directly concerned in this suit 
with the administration of the will of 
Swaminatha Aiyer. But as the defend¬ 
ants who are in possession of the choultry 
and iis properties deny that the choultry is 
entitled to any benefits under the provisions 
of Ex. C as claimed by the plaintiff, it is 
open to us to go into the question. It 
w«iS sugges.ed that the gift in favour of the 
choultry is rot to take effect until the 
executors appointed by the will have paid 
the debts. The will was in 1881. There 
is not an iota of evidence that any debts 
of Swaminatha Aivar remain undischarged. 
The executors appointed under the will 
are dead and we think we may safely con¬ 
clude that there are no debts left to be 
paid and that the contingency upon which 
the charity was to get 1 3rd of the income 
has arisen. 

As regards 2 3rds of the income of the 
properties given to the wife which the will 
directs to be utilised for Dharmam on 
her death, it is argued that the reference 
there is not to this choultry but to charity 
generally. The learned Subordinate Judge 
has held that the word ' Dharmam ’ refers 
to this choultry and we think he is right 
m that construction. In view of the will 
the choultry becomes entitled under Ex C 
to 7 9ths of the income of the pioperties. 

It is next argued that we must hold that 
there was a special endow mentor Kattalai, 
as it is called, created by Swaminatha 
Aiyar, and such a spec : al endowment 
should not be mixed up with the properties 
originally dedicated to the choultry. No 
doubt the provisions of Swaminatha 
Aiyar’s will are to be carried out by the 
executors, Venkataranga Aiyar and Surja- 
naravana Aiyar. Both of them are how¬ 
ever dead. If there is a gift as we hold 
there is in favour of this charity it is 
within the competence of the Court in this 
suit to make a suitable provision for its 
administration in any scheme that is to be 
framed, especially as there is no provision 
in the will for the administiation of these 
properties after the death of Venkataranga 
Aiyar and Suryanarayana Iyer. 

It was further argued that the gift of 
the income from the properties devised 
under Ex. C does not amount to a gift of 
the properties themselves but only creates 
a charge in favour of the choultry. We 
do not thjnk however that this is a sound 

J ( . . 


proposition, fhe gift of the income of a 
property without any hmiiaticn is a gifi 
of the property itself. See South Moulton 
Corporation v. Attorney General (3) also 
Mnnnox v. Greiver( 4), 

The last important question to be deter¬ 
mined relates to the effect of Suri Aiyar’s 
will. It is contended on behalf of the 
appellants that Suri Aiyar, being a descend¬ 
ant of the founder of this charity, 
Kalvanarama Aiyar, as last trustee was 
entitled to appoint the 1st and 2nd defend¬ 
ants and a'so one Jaya Krishnachari as 
trustees. Two issues were raised with 
reference to this question. One was 
whether Suri Aiyar was competent to make 
the appointment and if so, whether the 
appointment was bona fide- And the 15th 
issue raised the question that if the defend¬ 
ants were appointed they should be 
removed from office. The learned Subordi¬ 
nate Judge has held that the appointment 
of these two persons was not bona fule and 
has also found facts which show that these 
persons cannot properly be trustees of 
these properties. He says that Suri Aiyar 
did not believe in the utility of feeding 
Brahmins in the choultry that his conduct 
also shows that he was not really interested 
in maintaining the choultry but that he was 
more interested in providing for a woman 
whom he calls his foster daughter namely, 
Kangathammal, that the 1st and 2nd 
defendants are brothers and hangers on of 
Suri Aiyar, and that the 1st defendant who 
worked for him as a sort of gumastah 
acquired a great deal of unwholesome 
influence over him and that Suri Aiyar put 
these properties in their charge not to 
much for the defendants’ benefit of the 
charity as for their personal benefit and 
for the benefit of Kangathammal. We shall 
assume that Sun Aiyar as the surviving 
descendant of the founder was entitled 
under the Hindu Law to nominate trustees 
and to make provisions for the management 
of the trust. But it is a right the exercise 
of which the Court is not bound to uphold 
if in its opinion the person nominated by 
the founder’s heir as trus'ee is not fit 
to hold the office. As laid down by the 
Privy Council in the well known case 
from Rangoon, Mahomed Tsmal Ar : ff v. 
Ahmed Moola Dawooil (5) the interest of 

T-3) 10 Eng Rep. T 06 . 

(1) (1872)14 Eq. 450=27 L. T. 408. 

(5) (1916)43 Cal. 1085 = 35 I.C. 30 = 43 (.A. 

127 (P C.) 
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the trust are supreme an 1 the Court must 
have regard to such interests in dealing 
with the question whether the persons 
appointed a< trustees are per>ons who 
can be prop *rly entrusted with the manage¬ 
ment of the institution These two person-, 
the 1st and 2nd defendants are absolute 
strangers to the family though they alleged 
certain relation-hip to the family which 
allega'ion is found to be false. The 1st 
defendant is not a man of any means, and 
the learned Subordinate Judge who tried the 
suit is not satisfied that the 2nd defendant’s 
career was such as to in-pire confidence. 

Besides as pointed out by Mr. K Srini¬ 
vasa Aiyangar, the defendants have 
persistently contended that the choultry was 
not a public foundation at all and that the 
property claimed as public trust was the 
private property of the family. The Subor¬ 
dinate Judge has found that the 1st 
defendant aided and abetted Suri Aiyar in 
his violations of the trust. The 1-t defend¬ 
ant certainly must have known that the 
choultry was a public charitable trust. He 
must have known that the travellers used 
to be accommodated there, that Brahmins 
used to be fed there and that it was regard¬ 
ed by the family including his master Suri 
Aiyar as a charitable trust and not as the 
private property of the family. This Court 
has no doubt held that the mere denial of 
the existence of a public trust, if bom fide, 
does not by itself disqualify the man from 
)eing appointed or retained as trustee of 
the institution. We are convinced 
as was the learned Subordinate Judge 
that this is not such a case and that under 
the circumstances the appointment 
of defendants 1 and 2 as trustees should 
not be upheld and they should be removed 
from the trusteeship of this foundation. 
The 3rd trustee Jaya Krishnamachari is 
dead. It will therefore be open to the 
lower Court in framing the scheme to ap¬ 
point proper trustees for the institution. 

Mr. liangachariar argued that some pro¬ 
perties mentioned in F Schedule which 
were disposed of by Suri Aiyar by his will 
did not in fact belong to him, some of them 
being properties belonging to some temple 
at Nagarkudi, some of them being service 
maniams and that they were in the posses- 
sion of Suri Iyer on behalf of the temples 
and the service holders. These properties 
are mentioned in paragraphs 9 and 9 («) of 


the written statement and there is no find - 
ing of the Subordinate Judge with respect 
to them. 

Items 172 to 179 were purchased by Suri 
Aiyar in execution of a decree for rent ob¬ 
tained by himself in 1912 and portions of 
items 91 and 92 claimed in the written 
statement and the whole of item 170 were 
similarly purchased by him in 1903 in exe¬ 
cution of another decree. Mr. Ganapathi 
Aiyar for the defendant claimed these pro¬ 
perties as belonging to Suri Aiyer by right 
of his purchase. These items belong to 
Nagarkudi village and the case of the 
plaintiffs was set out in their plaint that 
the Nagarkudi village belonged to Swami- 
natha Aiyer and was disposed of by him in 
his will and under th it will as we have 
held the choultry became entitled to 7 9th 
property. There is no evidence to show 
that Suri Aiyar was in possession of these 
items before Swaminatha Iyer’s death. Pre¬ 
sumably he was in possession as an exe¬ 
cutor under Swaminatha Aiyar's will. It 
is argued that he might have purchased 
the properties from his own funds, but then 
it must be borne in mind that he mixed up 
the trust property with his own and 
alienated a number of trust properties re¬ 
ferred to in C D and E schedules. The 
defendants did not produce accounts which 
if their case was true would have shown 
whether the properties were purchased by 
Suri Aiyar with his own money or with the 
moneys belonging to the trjst for the 
choultry. Under these circumstances we 
must hold that these items belonged to 
the choultry. 

As regards item 171, called Illuppai 
tope of which Suri Aiyar was in 
management on behalf of a certain 
temple called Kailasanatha Swami 
temple and a manyam belonging to the 
same temple and another temple of 
VaradaraJa Perumal, «. e., items 189 and 
183,-Suri Aiyar was apparently in posses¬ 
sion of these properties ns Mirasidar of 
the village. It is contended by the learned 
Vakil for the plaintiff that as the choultry 
owns considerable lands in Nagarkudi 
village lhe trustees whoever may be ap¬ 
pointed for the choultry should have the 
management of these items as Mirasidar 
but we cannot accept this contention as 
there must be other Mirasidars: it is the 
entire body of Mirasidars who could make 
arrangement for the management of these 
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properties as they may choose. It may 
be open to them to make over charge of 
these items to the trustees of this choultry 
if they so choose. But we cannot hold 
that the trustees would be entitled as of 
right to have possession and management 
of these properties. 17 kulis of item 8, 
21 kulis of item 19 and the whole of items 
24 to 26 belonged to Seliathammal, the 
widow of Swaminatha Iyer. Si.ri Aiyar 
would be the reversionary heir of Sellath- 
ammal and there is really no evidence 
upon which we would be justified in hold¬ 
ing that these items belong to the chairam. 
The manyams claimed by the defendant 
—service Maniyam’s, barber’s, washer¬ 
man’s, carpenter’s and watchman’s are 
items 43, 60, 78 and 84. The Mirasidars 
of the village would be entitled to the 
management of these Maniyams for the 
reasons already given in respect of items 
171, 180 lo 183. We cannot hold that the 
trustees of the choultry would as a matter 
of right be entitled to po-se.-sion of these 
Maniyams. The result is that items 171, 
180 to 183, 17 kulis of item 8, 21 kulis of 
item 19, items 24 to 26, and items 43, 50 
and 84 mentioned in schedule to the writ¬ 
ten statement at p tge 21 will be excluded 
from the decree. In all other respects, 
the lower court’s decree is confirmed and 
the appeal dismissed with costs, the costs 
to be paid by the defendants personally as 
we do not think that this is a proper case 
in which the costs of the appellant should 
come out of the trust estate. 

Mr. K Srinivasa Iyengar has asked for 
special vakil’s fee but we cannot say that 
the appeal involved any points of special 
difficulty. The usual fee will be allow¬ 
ed. 

Appeal No. 330 of 1918 will be dismiss¬ 
ed but as accounts will have to be taken, 
there must be a direction that the defend¬ 
ants do render accounts of the proper¬ 
ties from the date of the 1 death of Suri 
Aiyar. The Subordinate Judge will expe¬ 
dite the appointment of trustees as there 
are properties in the hands of thj alienees 
and as it is apprehended that some suits, 
might be barred if there be any fur¬ 
ther delay. The costs of both parties 
in this appeal will come out of the 
estate. 


* A. I. R. 1921 Madras 568. 

Wallis, C. J. and Oldfield, J. 

Pal'iniapjta C'helty —Petitioner 

v. 

Subramaniija Chelty and others — 

Respondents. 

Civil Misc. Petition No. 1152 of 1920, 
decided on 10th March 1921, against a 
decree of the Temporary Sub-J., Sivaganga, 
dated 8th February’, 1919. 

* Civil P C„ O. 9, R. 13—Court passing decree 
is proper Court to entertain application under 
It. 13 though appeal has been filed. 

The mere filing of an appeal does not take 
away lilt- jurisdiction of the lower Court to 
entertain an application to set aside an 
ex parte decree and such an application should 
be made only to the Court which passed the 
decree though an appeal has been filed to the 
superior Court (Case-Law discussed.) 30 Mad. 
535 not Foil, and 32 Mad. 4 10 (F.I5 ) Rel on. 

IP 558, C. 2.) 

K. Uamachandran and K.S. Lakkman'i 
Iyer— for Petitioner. 

C. V. Ananfhnkrithn i Aiyar and C.S. 
Vcnkatoeliari —for Respondents. 

Order :—This is a petition by the 2nd 
respondent in this appeal under O. 9, 
R. 13, C. P. C., to set aside an ex parte 
decree obtained against him in the lower 
court in the suit now under appeal, and in 
support of this application reliance was 
placed on a decision in Sankara Bhatta v. 
Subraya Bhatta (1). That was a case in 
which the application was made after the 
appeal had been disposed of and the case 
is, therefore, distinguishable. That case, 
however, proceeds upon the ground that 
the filing of the appeal divested the lower 
court of the power to entertain that appli¬ 
cation. There was some wari ant for that 
view in earlier decisions at the time when 
that judgment was given, but the matter 
has been abundantly considered since and 
we think it must now be (aken as settled 
at any rate in all the other High Courts' 
that the mere filing of an appeal does not 
take away the jurisdiction of the lower 
court to entertain such an application as 
this. We may also observe that the deci¬ 
sion in Rlmana'han Ch tty v. Narayanan 
Chelty (2) as to the proper court to which 
a review application should be made which 

(1) (1907) 30 Mud. 636= 17 M. L. J. 4 S'). 

(2) 11904) 27 Mad. 602 = 14 M. L. J. 321. 


Apjieal dismissed. 
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was relied on in Sankara Bhatla v. 
Subraya Bhatta (I) was subsequently over¬ 
ruled by a Full Bench of this Court to 
which I was a parly in Chenna Riddi v. 
Peddobi Redii (3). This question has been 
elaborately considered in a number of 
recent cases Mathura Prasad v. Ram Cham 
Lai (4), G ijraj Mate Tiuarin v. St cam! 
Nath Roy (5) and we are clearly of opinion, 
on the authority of these decisions and also 
of the Full Bench decision of this Court 
in Chenna Reldi v. Peidobi Reidi (3) 
that this application should have been 
made to the lower Court and not to this 
Court. O. 9, R. 13, expressly provides 
that the party may apply to the Court by 
which the decree was parsed and the peti¬ 
tioners were clearly wrong in presenting 
their petition to this Court pending the 
appeal and ought to have gone to the 
Lower Court. In the result the petition 
will be returned to the petitioner to enable 
him to take such further action on it as he 
may be advised. The petitioner will pay 
counter-petitioner’s costs. 


Petition returned. 


(3) (1J08I 32 Mud. 410=19 M. L. J. 338 = 2 I 
C. 802 = 6 M. L. T. 135 (F. B.) 

4) (19 j 5 283 A11 ' 208 = 28 1 C 281 = 13 A.L. 

(6) (1917) 39 All. 13 = 36 I. C. 3 >7 
J. 853. 
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Oldfield and Hughes, JJ. 

Tare Vaz-r Bjg and others -Accuse 

Petitioners. 

i nX imil ! a i Revisions Nos. 25 and 84 ■ 
CT t l Taon 1 Rev j sion Petitions No 
1 2 q5w 73 0f u! 9 ?°i decided on 5th 0ctob e 

J? 20, fr xT m the J ud Sroent of the Sub-Div 

No.V7l9lT' iD Criminal 


to unaavari District is um< 
ooSSf” WM »>«•'! "Ot on payment i 

E“ ( , “ P “ r ‘ hom Kist "“ 10 G »d»™ 

1921 M—72 


supplies in the District, not to keep them there 
without taking possession on payment aud the 
act of seizure cannot be regarded as done as the 
Notifications reqnire, subject to the conditions 
laid down in S. 7, since there was no reference 
by officer concerned, or, by any one else to 
payment of compensation, either immediately 
or within a reasonable time or at all. 

_ , [P. 570, Cs. 1& 2.1 

(b) Penal Code, S. 99(2), Acts done under 
directions of superior Officer—Acts cannot be 
presumed to be so done merely on the ground of 
general prospective orders to others to do them. 

Acts done, without the knowledge of and 
without the exercise of any discretion by the 
persons empowered, cannot be treated as done 
by them, when the sole ground relied on is that 
th.-y had authorised others by geueral pros¬ 
pective orders to do them. (p. 670, C. 2.] 

T. Rang a char iar, S. Straminadhan and 
V L. Ethiraj —for Petitioners. 

K. Srinivasa Aiyangar and A. Nara- 
simha Aiyar —for the Crown. 

Order.—In these revision petitions the 
facts found must be taken to be that 
petitioners accused assaulted the P. Ws. 
1, 3, and 4 the Manigar and Karnam of 
Nidadavole and a peon of the Deputy 
Tahsildar of Pentapadu, when the latter 
attempted to prevent their taking away a 
bag of nee, which 1st petitioner intended 
to export from Nidadavole to Rajahmundry 
in a. different district. We are asked to 
hold that accused committed no offence, on 
the ground that the officials referred to had 
no right, so to prevent them. Contra it is 
f. rgued the learned Advocate General 
that (1) P. Ws. 1, 3, 4, were acting and 
were entitled to act under a lawful direction 
given by their superior and (2) in any case 
that direction, having been given, if not 
strictly in accordance with law at least in 
good faith, petitioners had with reference 
to Sec. 99 Indian Penal Code, no right to 
private defence against what was done in 
accordance with it. 

The case arose in the following circum¬ 
stances:—In 1918 and 1919 there was a 
scarcity of grain throughout the Presi¬ 
dency and in November of the former 
year, a notification, Ex. H-l, under Sec 6 
Ordinance IX of 1914, read'yvith AcU of 
1915 was published, declaring rice an article 
.of commerce unreasonably withheld from 
the market in the Kistna District and 
under further notification, Exs. H-2 and 

I? 8 Co, e * or ‘ divisional Officers, 
TahsUdars and,Deputy Tahsildars wefc 
authorised, under Sect. 7 of the Ordinance 
read with the Act, to take possession of 
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supplies of rice, subject to the condition 
laid down in that section. These are all 
the powers legally conferred, which have 
been relied on before us. For, the learned 
Advocate General on behalf of Government 
stated that he did not relj’ on any rule 
framed under Sec. 9. What happened 
in the present case is that on the night of 
6 th August, 1919, the 1st accused under¬ 
guard of a train from Nidadavole to Rajah- 
inundry, had rice in a bag on the platform. 
P. Ws. 1, 3, 4, after pursuing him and 
others referred to, as similarly in possession 
of rice, stopped him, asked whether he had 
any license to transport rice to Rajah- 
mundry and told him he should go to the 
Tahsildar, who was encamped in the village, 
to obtain his permission if necessary, 1st 
accused and his party however tried to 
escape and a disturbance ensued in which 
2nd accused, the Assistant Station Master 
and 3rd accused, a constable out of uniform, 
took part. Some patty violence was used 
and the rice was taken by P. Ws. 1, 3, 4. 
from the first accused. It is contended 
firstly, that Sec. 7 would not have authori¬ 
sed the seizure of the 1st accused’s rice, 
by whomsoever it had been made and 
secondly, that P. Ws. 1, 2, 4, not being 
persons empowered under this section had 
no power to make it. 

On the 1st point, the evidence, as it is 
accepted by the Lower Court and Exs. 
A, G, H-5, and H-6 indicate that the 
rice was seized not on payment of 
compensation, or on any understanding 
that compensation was to be paid, but in 
order to prevent its export from Kistna to 
Godavari District. We, however, have 
been asked to treat the seizure as effected 
under Section 7, because it was, if not 
a direct exercise of powers thereunder at 
least an act necessary in order to the 
exercise of such powers, since the first 
step towards taking possession of the rice 
on payment would be to prevent its leaving 
the District where that could be done; and 
reference has been made to the practical 
difficulties in the way of paying com¬ 
pensation immediately and the right of 
Government to pay it within a reasonable 
time. The answer to this is firstly that 
the powers in question were only to take 
possession of supplies in the District, not 
to keep them there, without taking pos¬ 
session on payment, and, secondly that, if 
the act of P. Ws. 1, 3, 4, can be regarded 
either inferential^ or directly as an exercise 


of their or their superior’s right to take 
possession, it was not done, as Exs. H-2 
and H-3 require, subject to the conditions 
laid down in Section. 7 since there was no 
reference by them, or, so far as is shown, by 
any one else to payment of compensation, 
either immediately or within a reasonable 
time or at all. 

On the second point it is material that 
the only persons authorised by Section 7 to 
take possession of supplies are those 
empowered thereunder; and the argument 
is then that the seizure now in question was 
in fact made by 9th P. W. the Tahsildar, 
who was empowered and who gave general 
directions to P. Ws. 1, 3, 4. to prevent 
smuggling and to take paddy, or by the 
Collector, by whose authority the circulars 
Exs. A and G containing similar general 
directions to prevent export from the 
District were issued. But 9th P. W. dis¬ 
claims and the learned Advocate General 
did not rely on any delegation of powers 
by superior officers to P. Ws. 1, 3, 4, and 
we cannot treat acts done, without the 
knowledge of and without the exercise of 
any discretion by the persons empowered 
as done by them, when the sole ground 
relied on is that they had authoris»d*others 
by general prospective orders to do them. 

The conclusion must therefore be that 
the direction, under-which P. Ws. 1, 3, 4, 
acted was not a lawful one> in respect of 
either of what they, were directed to do, 
or' of their superiors' right to give 
a direction to subordinates in the matter 
at all. The alternative contention based 
on Section 99, Cl. 2, Indian Penal Code, 
must also fail, since that direction cannot 
in the circumstances be regarded as having 
been in good faith. 

It is then necessary to deal with the 
further argument addressed to us, on behalf 
of 2nd and 3rd accused, that they intervened 
in good faith in the disturbance in order to 
quell it. For even if the prosecution 
argument that they were assisting 1st ac¬ 
cused in his resistance to P. Ws. 1, 3, 4 is 
accepted, as the foregoing entails that such 
resistance was a legitimate exercise of the 
right of private defence, neither 1st 
accused’s nor their convictions can stand. 

The petitions are allowed, the accused 
being acquitted. The fine, if paid, must be 
refunded and if the 3rd accused is in cus¬ 
tody, he must be released, or if he is on 
bail, his bond must be cancelled. 

Petitions allowed- 
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Kumaraswamy Sastrj, J. 

Sidilick Hnjee Aboo Bucher Sail 
Plaintiff 


v. 

lib rah ini Hajee Aboo Bn* her Sait and 
others —Defendants. 


Civil Suit No. 231 of 1919, decided on 
21st January, 1920. 

''MRindu La no—-Applicability -C uichiMevionS 
Hindu Law of joint family applies. 

The Hindu Law as to joint family aud co’ 

parcenary is applicable to Cutchi Memons. It 

is however open to the parlies to prove any 
special custom varying any particular incidence 
of the joint family law. (Case law fully 
discussed.) 

The question is not whether after conversion 
a custom sprang up among the Cutebi Memons 
at variance with the Hindu Law, but whether 
they retained their old law to any, and if so, to 
what extent. 


At th: time of tbeir couv«rMon the Cutchi 
.viemoDs were Hindus governed by the Mitak- 
abara and the normal state of their families 
was a system of a joint and undivided family, 
aw of survivorship ns elaborated in the 
Alitaksliara, whereby (emales were excluded in 

InTfiUl. IUaI j c 0 'P ar ceners, and were only 
entitled to reside nee and maintenance, 

HindttLaw—Lato of joint family and that 
of Survivorship arc closely connected. 

So closely is the law of joiut family and 

survivorship connected with the law of succes- 
HiffLir? inheritance that it is oft, n very 
difficult to say precisely where the Hindu Law 

fr«m^h 8810I \ an * d * nher .'‘ aD ce can be separated 

fanSy. h ° f th * H, “ du Law of th “ ioint 

Plaintiff^ Ra j a 9°l alan -for 


D. Oh am er — for 

VV. Srinivasa 
dants. 


Defendant 

Ayuangar— for Defen- 


Judgment:— The plaintiff sues for a 
declaration that he and the defendants are 
members of a Joint Cutchi Memon family 
governed by the ordinary Hindu Law of 
joint family and succession ; that plaintiff 
as a member of such family is entitled to a 
partition of the family properties and asks 
tor an account being taken of the family 
properties, and liabilities, and that plaintiff’s 
hfth share be delivered to him. The plaint- 

J? P/T’ the alternative for a declaration 
that the firm of Hajee Aboobucker and 
bons became dissolved on the death of his 
father and for delivery to him of his sixth 
Share as a partner. 


The plaint sets out that the plaintiff and 
defendants are Cu'chi Memons and the sons 
of Hajee Aboob cker Rahimatulla Sait who 
died on the 10th of September, 1918, that 
they and their deceased father were mem¬ 
bers of a joint Cutchi M°mon family 
governed by the ordinary Hindu Law of 
joint family and succession, that they were 
carrying on a joint family business in 
Madras with others under the name of 
Hajee Mahomed Hajee Aboobucker & Co. 
that on the 10th July 1914, the joint family 
of the plaintiff on the one hand, and other 
partners, on the other, dissolved the part¬ 
nership, the plaintiff’s family receiving 
Rs. 39,500 for their share and executing a 
deed of release dated 10th July, 1914; that 
with the assets so received the plaintiff’s 
family carried on a joint business at No. 73, 
Godown S:reet and Evening Bazaar, 
Madras as piece-goods merchants under the 
name and style of Hajee Aboobucker and 
Sons ; that in 1916 disputes and differences 
arose between the membeis of the family, 
in consequence of which it was agreed that 
plaintiff should become separated and be 
given his share, and that notwithstanding 
the agreement and demands made by the 
plaintiff, the defendants refused to give 
him his share and are carrying on the busi¬ 
ness after excluding him alleging that he 
was only a working partner entitled only 
to remuneration for his services. The 
plaintiff states that the defendants are sett¬ 
ing up a Will, dated 11th September, 1918, 
alleged to have been executed by his father, 
and states that the Will is inoperative as 
against him. He values the relief claimed 
at Rs. 1,25,000. 

The defendants filed written statements 
admitting that the parties are Cutchi 
Memons. They deny that the Hindu Law 
as to joint family applies to them 
and state that Cutchi Memons have the 
power of disposing of the whole of their 
properties by Will and that consequently 
the Will executed by their father is binding 
on the plaintiff. It is unnecessary for the 
purposes of the preliminary issue raised in 
the case to refer to the other contentions 
raised wh'ch relate to the merits of the 
plaintiff s claim. 




t gained aiiU 

order to save trouble and expense, the fc 
lowing preliminary issue was raised 
Is the Hindu Law as to joint family at 
co-parcenary applicable to the communr 
to which the patties belong ? 
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The parties • aie admittedly Cutchi 
Memons who settled in Madras from the 
bombay Presidency. The contention for 
the plaintiff i s that the Hindu Law as to 
joint family and co-parcenary is applicable 
to Cutchi Memons while the defendants 
contend that they are governed by Hindu 
•Law only on matters concerning succes¬ 
sion and inheritance. 

Cutchi Memons were originally Hindus 
residing in Cutch and were converted into 
Muhammadanism several years ago. Sir 
Erskine Perry in Hirbae v. Sonabae 
(1), observed: 

“ TUe Memons were origin illy, aud still are, 
seated in Cutch, from which they have spread 
themselves into many of the adjoining countries 
in Western India,and by their owu account, 
even into Malabar end Bengal. By their tradi¬ 
tions they were, originally Lounuas, a Hindu 
commercial caste in Cutch; but they are uot 
able, aud no records are forthcoming, to indi¬ 
cate the period of their conversion, although 
there is every reason to believe it must have 
been some hundreds of years ago.” 

The history of the Khojahs, another 
sect of Hindu converts to Muhammadanism, 
is also given in the same report and so far 
as the authorities go it is clear that the 
same rules have been applied both to 
Khojahs and Cutchi Memons in dealing 
with the question as to how far they are 
governed by Hindu Law. 

All the cases dealing with the question 
are from Bombay and it will be convenient 
to trace the development of the law in 
chronological order. 

The earliest reported case is that of 
Hirbae v. Sonabae [Kahtmalbae v. Haji 
Jneeap cane of the Khojas §• Memons] (1) 
which was decided in 18+7. It is known 
as the case of Khojas and Memons and the 
question was whether a rule of succession 
amongst them at variance with the rules 
of Muhammadan Law was valid. Sir 
Erskine Perry, C. J., held that amongst 
Cutchi Memons, the custom of excluding 
females from inheritance prevailed, exactly 
as it does amongst the Hindus and after 
dealing with the requisites of a valid custom 
and the arguments advanced to the effect 
that a custom in derogation of the law as 
laid down in the Koran was invalid, 
observes Hirbae v. Sonabae (1) "The 


otherwise valid is found to prevail amongst 
a race of Eastern origin and Non-Christian 
lauth, a British Court of Justice will give 
effect to it, if it does not conflict with any 
express Act of the Legislature. And, as 
I have before shown, that the succession 
to an inheritance is one of those subject- 
matters in which the English Legislature 
has not thought it fit to speak by any general 
enactment, it follows that the particular cus¬ 
tom of these Khojas and Memon Cutchees 
ought to be supported. On all the above 
grounds I think that the attempt of these 
young women to disturb the course of 
succession which has prevailed among 
their ancestors for many hundred years Las 
failed." In Qan'jlai v. Tatar MuVa (2), 
decided in 1863, the question arose as to 
whether a bequest for charitable purposes 
( Dharm) in a Will executed by a Khojah 
lady was void. Sausse, C. J , observed 
that the Khojah caste “ although Muham¬ 
madan in religion has been held to have 
adopted, and to be governed by Hindu cus¬ 
toms and laws of inheritance.” 

In In the (joodn of Mu'bai (3), decided in 
1866, an application was made for Letters 
of Administration of the estate of a Khojah 
lady who died issueless and intestate, by 
her brother. His application was opposed. 
The case for the caveator was the heirs of 
Khojah widow who died issueless leaving 
property which she got frem her husband 
were her husband’s nearest heirs and not 
her relatives. Couch, C.J., after referring 
with approval to the case of the 
Khojahs and the Memons, Hirbae v. 
Sonabae (1) as deciding that if a 
custom as to succession is found to pre¬ 
vail amongst a sect of Muhammadans and 
is valid in other respects, the Court will 
give effect to it, although it differs form 
the rule of succession laid down in the 
Koran, and discussing the evidence held 
that the custom excluding the wife’s rela¬ 
tions from property got from the husband 
was proved and observed “ what may be 
the origin of this custom among the Kho¬ 
jahs, I shall not now enquire. It is very 
possible that it arises from some analogy 
to be found in the Hindu Law. I agree 
with the observations of the Counsel for 
the caveator that the law by which the 


conclusion I draw is, that if a custom 

(1) (1847) Berry’s 0. C. 110. 


(2) 1 B. H.C. R. 71. 

(3) 2 B. H.C. R 276. 
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Khojahs are governed is no', properly 
speaking, Hindu Law, but probably that 
law modified by their own peculiar cus¬ 
toms." One of the contentions for the 
caveator was that the customs of the 
Khojahs were more analogoustoHindu than 
to Muhammadan Law and that they were 
a caste‘‘who on their conversion from 
Hinduism preserved to a great extent their 
old law as to property while they confor¬ 
med in religious matter to the Koran." 


In Shivji Hasutvi v. Lulu Mavji Kho¬ 
ja (4), decided in 1874, it was held 
that, in the absence of sufficient evidence 
of usage to the contrary, the Hindu Law 
is applicable in matters relating to pro¬ 
perty, inheritance and succession amongst 
Khojah Muhammadans. The suit which 
led to the appeal was on a mortgage ex¬ 
ecuted by the eldest of three Khojah bro¬ 
thers for himself and as guardian of his 
brothers. It was subsequently renewed 
by all the three brothers. Afterwards, the 
District Court granted their mother a cer¬ 
tificate of guardianship under Act XX of 
1864, as regards one of the brothers who 
was under sixteen. The mortgagee filed 
the suit against all the three brothers and 
their mother. The Subordinate Judge 
found that the money was borrowed for 
necessary purposes and for benefit of all 
the members. He also held that a Khojah 
attained majority when he completed his 
sixteenth year. He in fact applied the 
same principles as would have been appli¬ 
ed if the mortgagors had been members of 
a joint and undivided Hindu family. On 
appeal, Westropp, C. J., who delivered 
the judgment of the Court, in dealing with 
the question of minority and the power of 
the District Court to appoint a guardian 
to one of the brothers approved of and 
applied the rule laid down in Sheo Nundun 
Stngh v. Ml. Ghun-am Koocree (5) to the 
effect that one member, although an infant 
Of an undivided family governed by the 
Mitakshara Law, had not such an interest 
m the joint property as is capable of being 
taken charge of and managed by the 
Lourt or a guardian appointed by it under 
Act XL of 1858 to the Khojahs and held 
that the order of the District Court 
appointing the mother as guardian of one 

,. h . e [ s ° ns - w as invalid as Shivji, the 
eldest brother, was then the adult man- 


ager on behalf of the undivided family. 
Dealing with the contention that the 
Khojahs were not regulated by the law 
applied to Hindus who are undivided in 
family and estate, the learned Chief Justice 
observed that in matters relating to the 
property succession and inheritance. 
Khojahs appear to have retained to a 
considerable extent the Hindu Law. Refer¬ 
ring with approval to Hirhve v. S»nalae 
(1) and f.ia'Kjaiai v. Tovar Mull i (2), 
lie observed: "The traditionary doctrine 
of the Supreme Court and of the High 
Couit has for upwards of at least twenty- 
live years been that, in the absence of proof 
of special u-age to the contrary, the law 
applicable to Khojahs is, in matters relat¬ 
ing to property, succession and inheritance, 
the Hindu Law as administered in this 
Presidency * ® * 

We think that we must consider it as a 
settled rule in Bombay that, in the absence 
of sufficient evidence of usage to the 
contrary, the Hindu Law is applicable in 
matters relating To property, inheritance 
and succession amongst Khojah Muham¬ 
madans.” 

This decision is important as showing 
that the ordinary principles governing a 
Mitakshara joint Hindu family were appli¬ 
ed in considering the validity of a mortg¬ 
age executed by one of the adult members 
of a Khojah family, that the age of 
majority was the age according to Hindu 
Law and that in all cases relating to pro¬ 
perty, succession and inheritance, Hindu 
Law was the law which primafacie was 
the law governing Khojah Muhammadans. 
Having regard to the fact that the judg¬ 
ment was of Sir Michael Westropp and 
West, JJ-, t,vo eminent Judges of the 
Bombay High Court, it cannot be said 
that the law was laid down erroneously 
when they spoke ol Hindu Law governing 
property, succession and inheritance. The 
Hindu Law of property as administered in 
the Bombay Presidency was the law of 
joint property and co-parcenaty as based 
on the Mitakshara and the Mayukhp. and 
I think that the judgment shows clearly 
that the learned Judges did not limit the 
applicability of Hindu Law only to ques- 
tions of inheritance and ‘uccession. 

I n tie Quods of Kahunbhai Aliubhat (6)was 


(4) 12 B. H. C. R. 281 

(6) 21 \y. U. ns. 


(6) 12 B. H.C R, 294 
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decided inl875 by Sargent, J. The question 
was as to who was entitled to Letters of 
Administration of the estate of a deceased 
merchant who died issueless leaving a 
widow, mother and a married sister. It 
was held that, according to the custom of 
the Khojahs the mother was entitled to 
Letters of Administration in preference to 
the wife or sister. Referring to Gungbai 
v. Tavur Mulla (2) the learned Judge 
was of opinion that it showed that 
the Khojah caste was treated by all par¬ 
ties as one which must prima facie be 
taken to be governed by Hindu cus¬ 
toms and notions. After referring to In 
the goods of Mulbai (3) and Gungbai v. 
Tavar Mull a (2), the learned Judge obser¬ 
ved : “ The summary of the decisions of 
the Court as well of the cases disposed of 
by the Registrar in the non-contentious 
business explained by the remarks of Sir 
M. Sausse in Gangbai v. Tavar Mulla (2), 
satisfactorily shows, I think, that the Kho¬ 
jahs have for the last twenty-five years 
at least been regarded by the Ccurt in all 
questions of inheritanceas convertedHindus 
who originally retained the Hindu Law of 
Inheiitance, which has since been modified 
by special customs, and that an uniform 
practice has prevailed during that period of 
applying Hindu Law in all questions of in¬ 
heritance, save and except where such a 
special custom has been proved. * * * * 
Under these circumstances this Court can¬ 
not but throw upon those who dispute the 
right of the widow to administer (a right 
which would be clearly hers under Hindu 
Law) the burden of proving the existence 
of a custom inconsistent with that right." 
Shivji Hass, m v. Dutu MaVji Khoja (4) 
is referred to with approval and there is 
no suggestion that the case went too far 
when the Hindu Law of property was held 
to be applicable. The Judge held on the 
evidence tint the custom set up was pro¬ 
ved. On appeal, Westropp, C. J, and 
Green, J., held that burden was right¬ 
ly thrown by the Trial Judge and the evi¬ 
dence supported his view. 

In Bahi'malbai v. Hirbai (7), decided in 
1877, the question was whether the widow 
or sister were the heirs of a Khojah Muham¬ 
madan who died childless and intestate. 
One of the issues raised was ‘ whether the 
law of inheritance among Khojahs is the 


Hindu La •, in the absence of proof of 
custom to the contrary ” and this issue 
was found in the plaimiffs’ favour. The 
Trial Judge (Sergeant, J.) held-thatthe wi¬ 
dow would prima facie be entitled to pos¬ 
session, her right* under the Hindu Law 
having been displaced nly so far as a cus¬ 
tom was proved in In the goods of 
Rah'mbai Allulhai (6) that she 
was postponed to the mother. On 
appeal, Westropp, C.J. and Green, J. con¬ 
firmed the judgment of the lower Court 
and observed that: "It is a settled rule 
that, in the absence of proof of a special 
custom to the contrary, Hindu Law must 
regulate the succession to property amongst 
Khojahs,” and that the burden of proving 
any special custom lay on the party alleging 
it. Dealing with the maintenance to be 
awarded to a Khojah widow’, the learned 
Judges observed : “ In the absence of any 
evidence to the contrary, maintenance 
amongst Khojahs would be regarded as 
governed by Hindu Law. A Hindu 
widow must, in the first instance, look 
for maintenance to her husband’s property, 
or the property of his family, if the family 
be undivided, and she can only fall back 
upon the property of her own relatives 
where no property of her husband is 
available. 

In 1880, the question arose whether 
Probate could be granted of the Will of a 
Cutchi Memon to take effect throughout 
British India. In In the matter of Haji 
Ismail Haji Abdulla (8) it was held that 
Cutchi"*Memons were not Hindus within 
the meaning of section 2 of the Hindu 
Wills Act (XXI of 1870) but were 
Muhammadans to whom Muhammadan 
Law was to be applied except when any 
ancient and invariable custom to the 
contrary was established. Westropp, 
C. J., who delivered the judgment of the 
Court, observed: “ We do not think that 
Cutchi Memons can be regarded as Hindus 
within the meaning of the Hindu Wills Act, 
by which section 2+2 of the Indian Succes¬ 
sion Act with the clause subsequently added 
by Act XIII of 1875 is made applicable to 
Hindus. We know of no difference between 
Cutchi Memons and any other Muhamma¬ 
dans except that in one point connected 
with succession it was proved to Sir 
Erskine Perry’s satisfaction that they 


(8) (1831) 6 Bom. 452. 


(7) (1878) 3 Bum. 34. 
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observed a Hindu usage which is not in 
accordance with Muhammadan Law. That 
is not enough to bring them within the 
term ‘ Hindu ’ a? used in the Hindu Wills 
Act. It is admitted that, among such 
Memons, marriages are celebrated by the 
Kazi, they attend the they belong 

to the Sunni division of Muhammadans 
and make pilgrimages to Mecca. Under 
these circumstances we must hold 
them to be Muhammadans to whom 
Muhammadan Law is to be applied, except 
when an ancient and invariable special 
custom to the contrary is established. ” 

The remarks in the concluding portion 
of the above passage are obiter and if it 
was intended to lay down that Cutchi 
Memons are governed by Muhammadan 
Law of property, succession and inheri¬ 
tance unless a special custom is proved in 
each case, it is difficult to reconcile it with 
the previous decisions on the point. All 
that was necessary to determine was 
whether a Muhammadan by religion can 
be said to be Hindu within the meaning of 
the Hindu Wills Act. See Dagree v. 
Faco'ti Sanjo (9) as pointed out by Scott, 
J. in Abdul Caiur Haji Mahomed v. C. A. 
Turner (10) the dictum of Westropp, C. J. 
was not necessary for the decision of 
the point before the Court and has not 
been followed in subsequent cases referred 
to by the learned Judge. 

In Aihubai v. Haji Tyeb Haji Rahim- 
tulla (11), decided in the year 1882, the 
plaintiffs who were the widow and daughter 
of one Haji Adam Haji Ismail, a deceased 
Cutchi Memon, sought inter alia to recover 
properties alleging them to be the ancestral 
property of Haji Adam which his father 
Haji Ismail could not dispose of by Will. 
The defendants were the executors and 
legatees under Haji Ismail’s Will. The 
decision of Sargent, J., is important as 
laying down that the Hindu Law of joint 
property and survivorship was applicable 
to Cutchi Memons. The learned Judge 
held that there was°no partition between 
Haji Ismail and Haji Adam and that the 
ancestral property became vested absolu¬ 
tely in Haji Ismail on his sons’ death. 
The jewels of one of the ladies of the 
family were treated as her streedhanam 
Jewels governed by the Hindu Law of 
succession to streedhanam property. Emi- 

Iti) (1895) 19 Bom. 783'.-— 

(10 (1885) 9 Bom. 168. 

(11) (1885) 9 Bam. 115. 


nent Counsel appeared on both sides and 
it was not suggested that there was any 
ground for not applying the ordinary law 
of Hindu joint family to Cutchi Memons. 
It is significant that Sargent., J., was a 
party to the decision in In the ma'ter <»/ 
Haji Ismail Haji Abdul 1 a (8). 

Abdul Cad-ir Haji Mihom-d v. C. A. 
Turner (10) decided in 1884 approved the 
view that Cutchi Memons were governed 
by Hindu Law of inheritance. 

In Mahomed Sidick v. Haji Ahmed (\2), 
decided in 1895 it was held that a Will 
made by a Cutchi Memon disposing of an¬ 
cestral property was invalid. The conten¬ 
tion that the parties being Cutchi Memons, 
the Mitakshara doctrine of sons acquiring 
by birth an interest in ancestral property 
did not apply to them was raised. It was 
argued that the decisions only went to the 
exten. of holding that the Hindu Law of 
succession andinheritance was held applica¬ 
ble to Cutchi Memons and that a son’s 
right by birth to his father's estate was not 
a question of succession and inheritance. 
Scott, J., after a review of the reported and 
unreported decisions of the Bombay High 
Court held that Cutchi Memons were 
governed by Hindu Law of inheritance in 
the absence of special proof of custom. 
Dealing with the question of ancestral 
properly the learned Judgi observed ibid at 
pages 13 and 14: “The next question is 
whether Cutchi Memons by a special usage 
recognised no difference in the power of 
alienation between ancestral and self- 
acquired property. I think the alleged 
custom to that effect was not proved. 
The evidence was contradictory; no satis¬ 
factory instances were given. The custom 
was not shown to be uniform, or continuous 
or accepted by the community. Indeed, I 
doubt whether it was proved to have any 
existence at all save in the minds of those 
who set it up for the purposes of the 
present suit * • • Vested rights, ac¬ 
cruing at birth have been acquired by 9 ons 
under the law hitherto .governing the com¬ 
munity, and it would not be just to interfere 
with those rights ou account of this recent 
change of opinion. I use the words 1 recent ’ 
advisedly, because the community hitherto 
by their practice have acquiesced in the 
application of Hindu Law. ” Dealing with 
the question whether the property disposed 
of_ by the Will was ancestral or self- 
( 12 ) (1886) to Bom. T. '— 
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acquired, the learned Judge applied the 
principles governing the Hindus in such 
cases and held ibid at page 18. that as the 
property was ancestral, “ nothing could be 
done with it which infringed the equal 
rights of the sons. ” 

It is significant that while in 1882 the 
point that the Hindu Law of joint property 
did not apply to Cutchi Memons was raised 
in the argument but not pressed at the 
trial by eminent Counsel, an attempt made 
in 1885 to prove by evidence that Cutchi 
Memons did not recognise any difference 
between ancestral and self-acquired prop¬ 
erty utterly failed. In fact, so interwoven 
is the law of joint family and survivorship 
with the law of succession in families 
governed by the Milakshara system of 
Hindu Law that it would have been 
strange if persons who were, before their 
conversion to Muhammadanism, governed 
by such law elected to cling to the law 
governing succession proper and gave up 
the joint family system. • 

In Camtmbhoy Ahme Ibhog v. Ahmedbhny 
II ibibbhoy (13), decided in 1887, it was 
held by Jardine, J., that amongst Khojah 
Muhammadans, a son was entitled to parti¬ 
tion of ancestral property during his father’s 
lifetime and that it was not competent to a 
Khojah to dispose of ancestral property 
by Will. It was also held that presump¬ 
tions of Hindu Law applied to Khojah 
Muhammadans. Jardine, J., after a review 
of all the authorities observed ibid at page 
294: “ The decisions which apply Hindu 
Law to matters of property and inheri¬ 
tance in the absence of special custom 
appear to assume that the Hindu Law 
applicable is the ordinary Hindu Law, 
although this is not expressly stated, no 
contention having apparently been raised 
heretofore that any other form of Hindu 
Law should be applied.” A large body of 
evidence was adduced on both sides 
as to the custom amongst the Khojahs 
in dealing with their property and the 
learned Judge observed (1887) ibid at page 
307 : “ Having set forth the evidence 
produced by plaintiff, I must state my 
conclusion, which is, that the opinions 
given and the instances proved combine to 
show that the customs of the Khojahs as to 
partition of ancestral property are subslan- 


tially identical with the ordinary Hindu 
Law, as might have been expected seeing 
that in other matters, this identity has al¬ 
ready been affirmed by decisions of learned 
Judges passed after inquiry into facts.” 
On the facts, he held that the property 
in dispute was ancestral property and 
passed a decree for the plaintiff who claimed 
a share in what he alleged to be the family 
estate from his father and brother. 

The case went up on appeal and was 
decided by Sargent. C. J., and Bayley, J , 
!Ahmedbhny Hnbiblioy v. Cassumbh n/ 
Ahmrdbhoy (14).] They held that the rule 
of Hindu Law applicable to Khojah 
Muhammadans was confined to questions 
of inheritance and succession and that there 
was no presumption in favour of the rule of 
Hindu Law giving a son the right to parti¬ 
tion as against his father being applicable 
to Khojahs. On the evidence the learned 
Judges differed from the Trial Judge and 
held that it was not established that 
amongst Khojahs in Bombay, there was 
any recognised right of a son to demand 
partition in the life-time of his father though 
such a custom existed in Kathiawar and 
Cutch and that the evidence was not suffi¬ 
cient to show that the property in dispute 
was ancestral. Sargent, C. J., after a 
review of the authorities, observed: "So 
far, theiefore, as the rule is confined to the 
simple question of inheritance and succes¬ 
sion, as to which the law-bocks present no 
difficulty, it would appear to be based on a 
long established practice of the Co^rt of 
applying Hindu Law in the absence of 
proof of custom to the contrary, which 
might well justify the onus being thrownon 
the party alleging such custom of proving 
it. In thn gojd.* of Bahimbhai Allubhai (6), 
Shivji Hat am v. Dalu Mavji Khoja (4) and 
Jlahimntbai v. Hirbai (7) are all illustra¬ 
tions of the application of the rule in deal¬ 
ing with the evidence on questions of that 
nature. But wffiereas in the present case 
the issue is as to a right upon which, more 
specially as regards moveable property 
with which we are now concerned, the 
greatest doubt and difference of opinion 
has prevailed, not only in the Courts of this 
country as—appears from the judgment 
in Jugmoh nlas Mnnga^dan v. Manga'dan 
Nathubho’i (15), but amongst all writers 


(14) (1889) 13 Bom. 534. 

(15) ( 1886 ) 10 Bom. 528. 


(13) (1888) 12 Bom. 280. 
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and jurists who have given their attention 
to the subject, as pointed out in the judg¬ 
ment of the Division Court in this case it 
would be impossible, in our opinion, to 
hold that there is such a presumption in 
favour of the Hindu Law in force on the 
subject amongst Khojahs at the time of their 
conversion in A. D. 1400 having been 
identical with the law as it has only recent¬ 
ly been authoritatively declared by this 
Court in Jugninhntda* Maugalilas v. Sir 
Matigald.'S Naihubhoy (15) and of its hav¬ 
ing been retained up to the present time 
as to shift the o»u< of proof from the 
plaintiff, who alleges that such was the 
law and is now the custom of Khojahs. 
f * * The question between the parties 
must, therefore, in our opinion, be determin¬ 
ed solely on the evidence in the case, apart 
from all presumption one way or the other.” 
As regards the question whether the sons 
could object to any alienations by iheir 
father of the ancestral property the learned 
Judges observed that the right of the sons 
to object to alienation by their father is 
quite consistent with their having no right 
to demand partition of ancestral property 
during his lifetime and which was the only 
point for consideration. 


It appears from the judgment that th 
custom in Kathiawar and Cutch from whic 
place the Khojahs and Cutchi Memons em 
grated to Bombay, was that the ordinar 
Jaw of the Hindu joint family with th 
rights of the son to demand partition wa 
in existence. So far as immoveable pro 
perty is concerned, there is little doubt tha 
the Mitakshara gave the sons an equa 
right with their father and the doubts a 
regards the moveable property raised b 
Judges and lawyers in British Courts i 
hardly a ground to hold that there coul, 

andr vt? M custom amon 8 s t Khojah 
and Cutchi Memons, a few centuries afte 

Vignaneswara, to follow their Hindu cue 

toms after conversion especially when the' 
held on to the Hindu Law of inheritanci 
and succession If the custom was proven 

6X,S ^ d in , th€ p,ace from which th. 
Khojahs and Cutchi Memons emigrated, th> 

presumption arises that they carried thei 

personal law with them and the onus wil 

be on the other side to assert that afte 

t ey settled in Bombay and began to trad. 

and acquire money they found it so incon 

vement that a new custom sprang £ ° 
WeS . 3 Shaie t0 a SOn during the f ather’i 


In In I he mailer of Harooi Mah-iined 

(16), decided in 1890 by Sir Charles Sar¬ 
gent, C. J. and Scott, J., the question arose 
about the right of Cutchi Memons who 
formed a trading family and it was held 
that the rules of Hindu Law and custom 
applied, and the position of one of the 
members with regard to the family pro¬ 
perty was to be determined by the same 
condition as would apply in the case of 
a member of a joint and undivided Hindu 
family. Sargent, C. J., who delivered the 
jugdment of the Court treats it as undoubt¬ 
ed law that the rules of Hindu Law and 
custom governing joint and undivided 
Hindu trading families would apply to 
Cutchi Memons and observed: “The appel¬ 
lant is a Cutchi Memon, and belongs to the 
same family as the other persons who have 
been made insolvents. As Cutchi Memons 
the rules of Hindu Law and custom apply 
to them, and the position of the appellant 
with regard to the family property must be 
determined by the same considerations as 
would apply in the case of a member of a 
joint and undivided Hindu family.” After 
referring to the facts, he observed that the 
firm was a family firm, and was the pro¬ 
perty of a family subject to Hindu Law 
and applied the ru'e laid down in 8 amah 
bhai Nathnbhai v. Somethvar (17), that 
ancestral trade may descend, like other her¬ 
itable property, upon the members of an 
undivided family. 

In the judgment the Chief Justice who 
delivered the judgment in Ahmedbh ■>.</ 
Hubibbhoy v. Oarsumbhoy Ahvudbhoy (14) 
speaks of family trade and undivided fami¬ 
ly and treats the whole of the law applica¬ 
ble to Hindu undivided trading families as 
applicable to Cutchi Memons. I find it 
difficult to reconcile this view with his 
opinion in Ahmedbh oy Hubibbhoy v, Ca<- 
etimhoy Ahmedbhoy (14) to the effect that 
it was only on questions of inheritance and 
succession that there was any presumption 
that Hindu Law applied. 

Bat Baiji v. Bui Sant ok (18) decided in 
October 1894 was a case cf Suui Borah 
Muhammadans, who were Rajputs convert- 
ed to Muhammadanism several centuries 
ago. The plaintiff w ho w as thedaighter 
of a deceased Borah sued his widow lor 
possession of the property left by her father 
on the ground that by the custom of her 
caste, she was entitled to succeed to her 

^(16) (1890114 Bom. 18<T 

(17) ( 1880 ) 5 Bom. 88. 

(18) (1890) 20 Born. 681 . 
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father’s estate to the exclusion of the 
widow. She set up a Will bequeathing 
the property to her and in the alternative 
claimed a share under Muhammadan Law. 
The defendant pleaded that the parties 
were governed by Hindu Law as regards 
matters of succession and inheritance. 
The Subordinate Judge found for the 
defendant who was the widow. On appeal 
Ranade and Fulton, JJ., confirmed the 
judgment of the lower Court. The only 
question before the Court was whether the 
strict Muhammadan Law or the Hindu 
Law and usage governs the succession to 
the estate of a Suni Borah. Ranade, J., 
after referring to the previous decisions, 
observed, that they laid down that a well- 
established custom of Hindu converts to 
Muhammadanism following the Hindu Law 
of inheritance, would override the general 
presumption thatMuhammadan Law gener¬ 
ally governs converts to that faith from 
the Hindu religion but that the custom 
should be strictly confined to cases of 
succession and inheritance. The learned 
Judge did not refer to In the matter of 
Haroon Mahomed (16). With all defer¬ 
ence, it seems to me that the decisions in 
Baliimatbai V.Hirbai (7) where questions of 
maintenance were held to bo governed by 


jounger branches of the family who cannot 
claim partition : Mnttusawmy Jagavera 
Yettappa v. Venculasuara Yetta'ia (20); 
Himmatsing v. Gmpotsing (21). The 
sons and daughters expressly come under 
this category. Plaintiff will thus have a 
right to claim maintenance, unless indeed 
as the Molesalams are converted Hindus, 
defendant succeeded in establLhing a parti¬ 
cular custom to the contrary, in which case 
the special custom, and not the general 
law, must prevail. Rahimatbai v. Hirbai 
(7), Mahomed Sidick v. Haji Ahmed (12).” 
It is clear that the learned Judge did not 
confine the rules of Hindu Law strictly 
to cases of succession and inheiitance 
as he was disposed to do in the decision of 
Bai Baiji Bat Santok( 18), but extended 
the rule to cases of maintenance and cast 
on the converted Muhammadans setting up 
custom at variance with the rule of Hindu 
Law, the burden of proving it. In Rashid 
Raramali v. Sherbanoo (22), decided in 
1904, it was held by Russell and Chanda- 
varkar, JJ., that when a Khoja and his 
brothers lived jointly, his widow would only 
be entitled to maintenance, the property 
devolving on the brothers. Russell, J., 
observed ib'd at page 89 : “ Although he 
and plaintiff were Muhammadans married 


Hindu Law, Ashabai v. Haji Tyeb Haji 
Rahimtulla (l\),JngmohandasMangaldas v. 
Sir MangaVas Nathubhoy .(15) and In the 
matter of Haroon Mahomed (16), where 
property was treated as ances’ral and the 
law of survivorship applied, do not limit 
the application of Hindu Law principles 
and presumptions only to cases of succes¬ 
sion and inheritance. Fulton, J., was more 
guarded in his judgment and confined 
himself to the question whether the parties 
were governed by Hindu or Muhammadan 
Law of inheritance. The only question 
raised related to a rule of inheritance 
and it was unnecessary to consider if 
any other principles of Hindu Law 
were applicable. In Maliarana Shri 
Fatesangji Ja f vat sangji v. Kuvar Hari- 
sangji Fatr. <mgji (19) decided in December 
1894, the claim was by a member of the 
Molesalam Girassias who were Rajputs 
converted to Muhammadanism for mainte¬ 
nance. Jardine and Ranade, JJ., held, that 
he was entitled to maintenance.^Ranade, J., 
observed ibid, at page 187 : Under the 
general Hindu Law the person in posses¬ 
sion of an ancestral impartible estate or Baj 
is bound to provide maintenance for the 

(19) (1896) 20 Bom. 181. 


according to Muhammadan rites, yet at the 
moment of his death so far as regards the 
succession to his property he was a Hindu. 
The living Muhammadan by operation of 
law became a dead Hindu. His brothers 
living joint with him, Naser’s wife would on 
his death be entitled to maintenance out of 
his estate while his property devolved on 
them. * * * * Although Khojahs are 
governed by Hindu Law for the purposes 
of succession and inheritance, the limited 
application of the said law attracts with it 
all the consequences which attach to it 
under that law.” One of the consequences 
apparently was that the brothers of the 
deceased Khojah took by survivorship all 


he properties while the widow was given 
mly maintenance. It seems to me that 
his consequence can only follow if the 
khojahs are regarded as governed by the 
aw of joint family as administered to per¬ 
sons governed by the Mitakshara. 

In Advocate General v. Karmali Bahtin- 
>hai (23), decided in 1903, it was con ceded 

(20) (1867-08) 12 M.I A. 203 = 2 B.L.R. 16 

= 11 W R. 0=2 Suther 176 =2 Bar. 396 

(P.C) 

(21) 12B H.C. 94. 

(22) (1905) 29 Bom. 85 = 6 Bom. L.R 874 

(•28) (1905) 29 Bom. 133 = 6 Bom. L. R. 601, 
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by all parties that the Will of a Khojah 
must be construed on the basis of the 
testator having the testamentary power of 
a Hindu resident in Bombay and Jenkins, 
C. J., and Russell, J., construed the Will 
accordingly and determined the rights of 
the parties on principles governing Hindu 
Wills. In Mossa Haji v. Haji Abdul (24), 
decided in 1905, Jenkins, C.J., and 
Batchelor, J., held, (hat in the absence of 
any special custom of succession, the Hindu 
Law of inheritance applied to Cntchi 
Memons and that when a widow married 
according to Ntkah rites died issueless, her 
property was governed by the Hindu Law 
of streedhanam where a woman was marri¬ 
ed in an approved form. 


In Haji No or Muh.nnd v. .1 Iacle< d (25) 
decided in 1907 by Russell, J., it was held 
that the doctrine of devolution by survivor¬ 
ship applied to Cutchi Memons, that the 
position of a family fnm carried on by a 
Cutchi Memon is between that of a joint 
Hindu family and that of a partnership 
under the Indian Contract Act, and that 
Cutchi Memons acquire their father’s estate 
as Hindu “Universitas” which survives 
to them, as Hindu after-born members 
acquire an interest in it by birth. Russell, J 
observed as follows “There is a direct 
authority, see In the matter of Haroon 
Mahomed (16), to the effect that the rules 
of Hindu Law and custom applied to the 
applicant in that case (who was a Cutchi 
Memon) and that his position with regard 
to the family property was to be determin¬ 
ed on the same conditions as would apply 
in the case of a member of a joint undivid¬ 
ed Hindu family. It was held, further, that 
the firm in question was a family firm and 
was the property of a family. Subject to 
Hindu Law, whatever might have been 
the appellant’s position previously, it was 
clear tnat on his father’s death the father's 
share in the firm descended to him and his 

„ IS . ‘f be had any ' After referring to 
Bat Batjt v. Bat Santok (18) [anj point¬ 
ing out that Ranade, J., did not notice In 
the matter of Haroon Mahomod (16) decid¬ 
ed earlier], and to the distinction between 
co-parcenerrhip and inheritance, the learn¬ 
ed Judge ob.erved: “It appears to me, 
therefore, that the doctrine of survivorship 
must apply to a family firm of Cutchi 
Memon, e g , j n the present case on the 
removal of J. A. the enjoyment of the then 


197 “ 7 Bom. L. R 
(28) (1907) 9 Bom. L. R. 274, 


447. 


existing rights in the family firm was in¬ 
creased and his grandson, the son of J. A , 
acquires rights therein merely by being a 
member of the family. But it also seems 
to me that this does not carry with it other 
questions of Hindu Law which are appli¬ 
cable to the manager of a joint Hindu 
family or estate, for this reason that, if 
Hindu Law is to be exclusively applicable 
to cases of inheritance or succession to 


which I think I may add the devolution by- 
survivorship of a family firm, H ndu Law is 
not applicable to the relationship between 
the manager and the members of a Cutchi 
Memon fam.ly firm.” 

A hmedbhoy Habibho ,y v. Sir Diutfiuw 
M. Petit (26), decided in 1909. raised the 
question as to whether a Khojah who had 
sons living with him can confer a good title 
on the purchaser when the sons raised the 
contention that the property was ancestral 
properly and there was no necessity for the 
sale so as to bind them. Beaman, J., dis¬ 
missed the suit for specific performance 
on the ground that the vendor was not in 
a position to give a title free from doubt. 
Beaman, J., observed : “ Further, in dealing 
with the Khojah community it must be re¬ 
membered that what is to be ascertained is 
not how much Hindu Law, the Khojahs 
have adopted but how much Hindu Law 
they have discarded and it may well be 
doubted whether until our Courts re-imposed 
it on them, they had not desired and intend¬ 
ed to disembarass themselves of most of the 
more rigid rules of Hindu Law governing 
the accumulation of family wealth. If the 
Khojahs really have a custom that sons 
cannot enforce partition during the lives 
of their fathers that probably means no 
more than that the community to that 
extent had abandoned the Hindu Law of 
the family and proceeding along the same 
line it would have been, but a short and 

natural step to have abandoned the whole 

Hindu Law of joint family estate. I have 
little doubt that this is what the Khojahs 
or as many of them as reside in great 
cities and carry on large businesses would 
wish to do. Nothing coJd be well more 
unsuited to a growing commerce 
community than the doctrine " 2 
ancestral or Joint family property. Unless 
however, special legislation (Tees from the 
yoke, it must-be for the present taken tn 

r? tt M? ‘ft* iV hese important aspects 

of l ife, the Khojahs are under the Hindu 

m V ^ m L - rsir-iiaiir. 
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Law. Therefore, it would be at present 
out of the question to presume that an 
alienation of ancestral family property 
made without necessity and without the 
assent of co-parceners would bind the 
latter.” 

In Mah iiii‘d Jn>ab v. Haji A lain (27), 
decided in 1911, Hayward, J., held, that 
a claim by a Cutchi Memon son against his 
father for maintenance should be decided 
according to Muhammadan Law. The 
learned Judge was of opinion that the son 
could not claim any distinct interest in his 
father’s property as the principles of Hindu 
Law only governed questions of inheritance 
and succession. I find it difficult to follow 
the reasoning of the learned Judge where 
he states that Hnji Hour Mahomed v Mac- 
lend (251 and In the matter nf Han-on 
Mahomed (16) support the view that it is 
only in matters of inheritance and succes¬ 
sion that Hindu Law governs the parties. 
It would appear from Rahimatbai v. 
Hirbai (7) and cases I have already refer¬ 
red to, that the questions of maintenance 
were regarded as governed by Hindu and 
not by Muhammadan Law. 

In Hastanali Moledina v. Popatla ' Par- 
bliudas (28), decided in 1912, Beaman, J., 
treated the question as to whether Khojabs 
were governed by Hindu or Muhammadan 
Law as to testamentary matters as open 
and not authoritatively and finally decid¬ 
ed. He was not inclined to treat the 
decision of Jenkins, C. J., in Advocate- 
General v. Karmali Rahimbhai (23) as 
authoritative and final “as it rested chiefly 
upon the assent of Counsel made proba¬ 
bly for their own convenience in the argu¬ 
ment of -the case. The judgment of 
Jenkins, C. J., at page 148, refers to the 
recent decision of the. Court where on the 
evidence it was held proved that the law 
applicable to Hindus governed the testa¬ 
mentary powers of Khojahs and the 
admission of the eminent Counsel was 
that the decision was in accordance with 
the custom that prevailed in Bombay. 
The Chief Justice speaks of it being 
1 Common knowledge in legal circles that 
Khojahs continually made their Wills as 
though they had the testamentary capacity 
of a Hindu ” I do not think the deci¬ 
sion can be disposed of in the manner 
suggest ed by Beaman, I. In Jan Mahome l 

(• 27 ) (1913) 37 Bom. 71 = 15 I. C. 620 = 14 
Bora. L. R. 336. 

(• 28 ) (1913) 87 Bom. 211 = 1' I. C. 1<-14 
J]ora. L. K. 782. 


v. Data, Juffar (29), decided in 1913, the 
plaintiffs, who were the sons of a Khojah, 
prayed for a declaration that the proper¬ 
ties and the business carried on specified 
in the plaint were the properties and 
business of a joint and undivided family, 
for a declaration that the deed of release 
referred to in the p.'aint was invalid and 
for a partition. The defence was that 
the release was valid, that plaintiffs 
separated from the family in 1878, and 
that the only property owned by the fami¬ 
ly was a small shop and that properties 
subsequently acquired were the self¬ 
acquisitions of the second defendant. The 
defence was the usual kind of defence 
set up w here a member of a joint and 
undividel Hindu family sues for setting 
aside a partition and claims a share in 
properties acquired by another member. 
As remarked by Beaman, J.: “A perusal 
of the phadings is instructive as showing 
how deeply the community has, under pres¬ 
sure of judicial decisions, become tinged 
with the peculiar notions of the Hindu La w 
of the joint family.” On the pleadings in 
the case as set out in the judgment there 
does not seem to have been any necessity to 
enter into any discussion as to whether the 
Hindu Law of joint families was applica¬ 
ble to Khojahs. The learned Judges referr¬ 
ed to the authorities and subjected them to 
an elaborate criticism. He was of opinion 
that (1) “ where Muhammadans are con¬ 
cerned the invariable and general presump¬ 
tion is that they are governed by the Mu¬ 
hammadan Law and usage. It lies on a 
party setting up a custom in derogation^ 
that law to prove it strictly” and (2) in 
matters of simple succession and inherit¬ 
ance, it isJo be taken as established that 
succession and inheritance among Khojahs 
and Memons are governed by the Hindu 
Law as applied to separate and self- 
acquired property. 

With all respect, I am of opinion that the 
second of the two propositions laid down 
cannot be supported unless the series of 
decisions of eminent Judges I have referred 
to, are overruled or are brushed aside a- 
containing mere obiter dicta. The learned 
Judge prefaces his examination of the 
authorities with the remark that a 
course of decisions beginning with the 
case of Hirbae v. Sonabae (1), which 
I shall now examine, soon rivetted the 

( 29 ) ( 1914 ) 38 bom. 449=22 I. 195=15 

Bom. L. R. 1044. 
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fetters of the law of the Hindu joint family 
upon these and, later, other Muhammadan 
groups in this Presidency ; so that it now 
remains to be seen whether it is possible 
to undo what has been done, so as to re¬ 
lieve these progressive and wealthy com¬ 
munities from what 1 believe i- generally 
coming to be felt as an intolerable burden." 
He also points out that it has been defini¬ 
tely decided that in every resprct the law of 
Hindu joint family governs Khojahs and 
Memons where members of a family are 
found to be living and trading together. 
As pointed out in more than one case I have 
referred to the duty ol relieving the Khojahs 
and Memons from the law applicable to 
them is not within the province of the 
Court hut on the Legislature. The grie¬ 
vance of being governed by an archaic 
system of law is not peculiar to Khojahs and 
Memons. The law of joint family and suc¬ 
cession is equally galling to certain pro¬ 
gressive sections of the Hindu community. 
I might point out that the view taken by 
Beaman, J., is in direct conflict with his 
own decision in Ahmedbhoy Habibbho>j v. 
Sir Dmshaw M. Petit (26), which I have 
already referred to where he observed 
that it must be taken as settled that the 
law as to Hindu joint families applied to 
Khojahs and that it was for the Legis¬ 
lature to free them from the yoke. 

In J languldas v. Abdul Ruzuk (30), 
Macleod, J., followed the decision of Bea¬ 
man, J., in Jan Mahomed v. Datu Jaffar (29) 
and Beaman, J., in Advocate-Genet al v. 
Jtmbabai (31) dissented from Mahomed Si - 
dtckv. Haji Ahmed (12) and followed his 
°' v ? decision in Jan Mahomed v. Datu 
Jaffar (29) and held, that the law of joint 
families did not apply to Cutchi Memons. 
We also held that the Muhammadan 
Law as to Wills did not equally apply to 
I”® ,', n Jan Mahomed v. D a /u 

Jaffar (29), Macleod, J., held, that they 
were governed by Muhammadan Law in 
this respect. 


A consideration of the authorities renders 
It perfectly clear that, till the decision of 
in J a n Mahome l v. Datu Jaffer 
Jr 9 !. 11 “ 19 f 3 « the current of authority was 
decidedly i n favour of the view that the 

a H ' ndu i° int family applied toKhojahs 

and the Cutchi Memons. The dissenting 
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note struck by Sargent, J., in Ahmedbhoy 
Hubilbhoy y. Castumbhoy Ahmedbhoy (14) 
was not adhered to by him in In the 
matter of Hutu an Malumed (16) where he 
held, that the position of a Cutchi Memon 
with regard to joint family property must 
be determined by the same considerations 
as would apply in the case of a member of 
a joint and undivided Hindu family. I 
think Beaman, J., correctly summed up the 
authorities in Ahmedbhoy Habibbhuy v. 
Sir Dintltuic M. Pi tit (26), where he observ¬ 
ed that it was too late to question the fact 
that Khojahs and Cutchi Memons were 
governed by Hindu joint family Law. 
It was found in Ahmedbhoy Habibhhoy v. 
Casstimbhoy Ahm dbhoy (14), that the mem¬ 
bers of the Khojah and Cutchi Memon com¬ 
munity in Cutch and Kathiawar, the places 
from which they emigrated, followed the 
ordinary Hindu Law of joint family and 
I do not think there is anything so strange 
in the members of the community having 
followed the same rules in Bombay for some 
centuries. So closely is the law of 
joint family aud survivorship connected 
with the law of succession and inheritance 
that, as pointed out by Beaman, J., it is 
often very difficult to say precisely where 
the Hindu Law of succession and inherit¬ 
ance can be separated from the rest of the 
Hindu Law of the joint family. As 
pointed out in Katema Nat chi ar v. Baja 
of Shivagunga (32), the right of survivor¬ 
ship is “one of the two principles onwhich 
the rule of succession according to the 
Hindu Law appears to depend. At the 
time of their conversion Cutch” Memons 
were Hindus governed by Mitaishara and 
the normal state of their family was a 
system of a joint and undivided Hindu 
family with a law of survivorship as ela¬ 
borated in the Mitakshara whereby 
females were excluded in favour of the 
male co-parcenets and were only entitled 
to residence and maintenance. It has been 
argued that the law of joint family with 
its doctrine of survivorship is peculiar to 
the Hindu Law and cannot be applied to 
converts to Muhammadanism. If there is 
nothing illegal in tuch converts adopting 
the Hindu Law as regards the succession 
and inheritance, there is nothing to pre¬ 
vent them from adopting the joint family 
system with its doctrine of survivorship. 
The question is not so much whether after 


(32) (1841-63) 9 M. I. A. 639 = 1 Sulher 6>0 
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iheir conversion, a cjstom, sprang up at 
variance with the Hindu Law but whether 
they retained their old law to any and if 
so to what extent. I do not think there 
is much force in the argument that when 
the Cutchi Memons became converts to 
Muhammadanism they adopted Muham¬ 
madan Law in its entirety and then began 
to graft on it rules of Hindu Law at vari¬ 
ance with the law of the religion and that 
this process stopped with the simple point 
of succes'ion and inheritance. It is re¬ 
markable what a strong hold the joint 
family system had on the community 
and how converts to Muhammadanism 
have clung to and lived and traded toge¬ 
ther even though they in other respects 
conformed to the Law of the Koran. The 
Mapillas of Malabar whose ancestors 
were Hindu converts to Muhummadanism 
have adopted the system of owning tarwad 
property and are governed by the rules of 
the Marumakathayam Law as regards 
lurwad property. There is great force in 
the view taken by Dwarkanath Mitter, J., 
in llujf. Chund (Jhoivdkry v. Latu Chotcdhry 
(33), as to the presumption to be applied 
where Hindu converts live together adopt¬ 
ing Hindu customs. I do not think there 
is much reason to suppose that Cutchi 
Meinons who were Hindus governed by 
the Mitakshara for some centuries prior 
to their conversion aud who after con¬ 
version lived amongst a large Hindu 
population recognised the juristic con¬ 
ceptions involved in the doctrine of 
survivorship and inheritance and adopt¬ 
ed only one part of the rules of the 
Mitakshara discarding the former. It 
seems to me that even Vigneneswara 
did not clearly mark the distinction 
between survivorship and inheritance 
and succession proper, when he elabo¬ 
rated the well-known division of herita¬ 
ble wealth into Apratibhanda and Saprati- 

bhanda. He treats of both as two 

• 

divisions of Dayi or heritage and his 
rule as to sons having an interest in the 
wealth of their grandfathers is closely 
bound up with Apratibhandi relation- 
shir- As observed in Baboo Nund 
C'ooinar v- Mol vie liozecooddeen (34) 
ancestral property may be said to be 
co extensive with the object of Aprati- 
bhanda Dayu or unobstructed inheritance. 
He observed “ here the term heritage 
signifies that wealth, which becomes 

(33) 3 C.L R. 97. 

(34) JOB.L R.I83 = 18 W R 477. 


tlie property of another solely by reaason 
of relationship to the owner. It is of 
two sort-:—unobstructed ( A/nafibandlta) 
and liable to obstruction (Bapratibhandha). 
The wealth of the father or the paternal 
grandfather, becomes the property of 
his sons or his grandsons : and that is an 
inheritance not liable to obstructions. 
But property devolves on parents (or 
uncles), brothers aud the rest, upon the 
demise of the owner, if there be no male 
isuse : and thus the actual existence of a 
son and the. survival of the owner are 
impediments to the succession ; and on 
their ceasing, the property devolves (on 
the successor) in right of his being uncle 
or brother. This is an inheritance subject 
to obstruction." Mitakshara, Chapter I, 
section 1, paragraphs 2 and 3. Vignenes- 
wara’s doctrine is that property which 
descends from one’s paternal grandfather 
is an unobstructed heritage in which one's 
sons and grandsons acquire on birth an 
interest. I find it difficult to assume that 
the Cutchi Memons on their conversion 
were so enamoured of the Hindu Law of 
inheritance that they adopted it, but were 
so dissatisfied with the laws of the joint 
family that they discarded the rules as to 
co-parcenary and the son’s interest in the 
property of his grandfather. It was only 
within the last 25 or 30 years that Khojahs 
and Cutchi Memons wanted to free them¬ 
selves from the yoke of the joint family. 
As is usual in the Hindu society, those 
who made money wanted to get rid of 
this system while those who did not (and 
they formed the majority were fully alive 
to the benefit of the Hindu joint family, 
and oppose any innovation. The cases I 
have referred to show that attempts made 
to prove that the law of the joint family 
was not adopted by the Khojahs and Cutchi 
Memons failed and, as pointed out by 
Beaman, J., the community in view of the 
current of authority and the advice of 
eminent Counsel like Mr. Inveraritv regard¬ 
ed themselves for several years as bound 
by the Hindu Law of the joint family. 

Turning to Madras there are no reported 
decisions one way or the other. I caused 
a search to be made amongst the record of 
the Original Side to see whether there were 
any suits by or against the members of the 
Khojah or Cutchi Memon communities. Mr. 
Hamed Hassan with great trouble and dili¬ 
gence put before me cases by or against 
the members of the Khojah or Cutchi 
Memon communities. 1 his took much time 
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and delayed delivery of the judgment con¬ 
siderably as the case had to be reposted for 
argument after the parties had an oppor¬ 
tunity to go into the records placed before 
ine by Mr. Hained Hassan. I find from 
the records that there were several suits 
filed against Cutchi Memons on the footing 
that they were members of an undivided 
family governed by the rules applicable to 
the members of the Hindu joint families 
and that decrees have been passed on that 
footing. 

In Civil Suit No. 222 of 1894, Davies, J., 
referred with approval to the decision in In 
the matter of Ilaroon Mahomed (16). As 
regards suits for partition, in some of the 
suits it was not denied that the parties were 
governed by the Hindu Law of joint family 
and in some suits where it was denied, 
there was no adjudication owing to parties 
having compromised the suits. Probate 
have been applied for, but in no case does 
it appear that properties admitted to be 
joint family properties were disposed of or 
asserted to by the sons of the testator where 
such disposal was to their prejudice. 

So far as the parties to the present suit 
are concerned, there can be little doubt 
that till this suit was filed they regulated 
their affairs on the footing that the Hindu 
Law of joint family applied. This is 
borne out by the recitals in the deed of 
release dated 10th July, 1914, referred to in 
the plaint. It is alleged by the defendant 
that it was executed in ignorance of the 
law governing the parties. It is, however, 
clear that they and their legal advisers 
assumed that they were governed by the 
ordinary Hindu Law. 

I am of opinion, that the Hindu Law as 
to joint family and co-parcenary is appli¬ 
cable to Cutchi Memons, and find tho pre- 
iminary issue in favour of the plaintiff. 
It will be open to the defendants to prove 
any special custom varying any particular 
incidence of the joint family law. The 
suit will be posted for settlement of such 
other issues as may be necessary. • 

Order accordingly. 
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Oldfiei.d and Seshagiri Aiyar, JJ. 

Jo I/a ra ma A itj ar — A ppe 11 an t. 

v. 

Vridhnfiiri Aiyar and other.: —Respond¬ 
ents 

Appeal No. 321 of 1919, decided on 14th 
April, 1920, from the Order of the Dist. J., 
South Atcot, in Inleilocutory Application 
No. 233 of 1919. 

*{a) Practice—Duty of Court-Complaints 
should be considered only when made to Court 
directly in open Court and not through a subor¬ 
dinate officer—Execution sale. 

Complaints such ns those by a judgment- 
debtor thnt bidders had not come or that 
tho process-server had wrongly proclaimed 
thnt the sale would be held nt some place 
other than the place at which it was to be held 
in fact, should be considered by the Court only 
when they are mndo to it iu open Court in the 
usual way aud not through a subordinate officer 

(b) Civil P. C ., 0. 21, R. 90—Sale procla¬ 
mation—Different place of sale and different sell¬ 
ing officer substituted by process-server for place 
of sale and selling officer fixed by Court—Sale 
is void, the mistake being an illegality—O. 21. 
R. 90, does not apply. 

The distinction between an irregularity and 
au illegality isoue of degree, and an irregularity 
of so serious a nature as to render impossible 
tlie publicity which affords one main security 
for the fairness of public sales must be 
deemed to he an illegality; so that, where the 
sale proclamation was not published as it was 
framed by the Court, but tho process-server 
substituted for the selling officer and place of 
sale fixed by the Court a different selling officer 
and a different place of sale, there is an illega¬ 
lity and 0. 21, R. 90, does not apply to such a 
case. Tho illegality makes the sale void, 16 Cal. 
794 aud observations of Heaton, J., in 11 Bom. 
L.R, 380, Foil. 

^ Krishuastva mi Aiyar —<for 

Appellant. 

N. Chandrasekhara Aiyar —for Respond¬ 
ents. 

Oldfield, J.:—These proceedings were 
marked in the Lower Court by grave ir¬ 
regularities ; and it is the more necessary 
tl at in correcting these irregularties, we 
should be careful to do nothing which 

would inflict unfair prejudice on either 
party. 

The sale, which is the subject of these 
proceedings,was according to the proclama¬ 
tion to be held by the Central Nazir of the 
Cuddalore District Court on 10th July, 
1919 and it was held accordingly. On 
the evening of that day the judgment - 
debtor represented to the Court that bid- 
ders had not come and that the sale was 
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open to objection on other grounds, with 
which we are not concerned. Afterwards, 
and this was material in connexion with 
the representation that bidders had not 
come, he brought to the notice of the 
Nazir that the process-server charged 
with the duty of making the proclamation 
in the village had proclaimed-that the sale 
would be held not by the Central Nazir 
at Cuddalore but by the District Munsif’s 
Court of Villupuram. This communica¬ 
tion from the judgment-debtor to the 
Nazir was brought to the notice of the 
Court on the next day, 11th July, 1919, 
and I am constrained to express my dis¬ 
approval of the Court’s method of doing 
business by accepting representation of 
this kind made by a subordinate officer. 
Such complaints should be considered by 
the Court only when they are made to it 
in open Court in the usual way. 

The Court then, however, at once can¬ 
celled the sale of the threj items of pro¬ 
perty which had been sold the previous 
day, of which the second and third items, 
those purchased by the appellant are the 
subjects of the present appeal. It also 
directed the refund to the purchasers of 
their deposits and lastly it ordered that 
a fresh sale slnuld be held on 20th August 
on a fresh proclamation. It does not 
appear that any communication of these 
orders was made, at all events at the time, 
to the present appellant. For, on 24th 
July, 1919, he paid into Court the remain¬ 
der of the purchase-money due from him, 
and on 12th August, 1919 applied for con¬ 
firmation of sale an-i the grant of sale cer¬ 
tificate ; and again this cancellation of the 
sale was obviously an irregularity of con¬ 
siderable moment. 

On 29th July, 1919, the Court had 
obtained a draft proclamation, apparently 
from the decree-holder, and altered the 
date fixed for sale to 4th September, 1919. 
Later, it may be said that as regards items 
other than 2 and 3, to which I shall 
return the Court passed an order that the 
original sale should be continued as it was 
the Court’s own fault that it was not held 
properly and as, properly sp?aking, there 
was no sale : and later on the sale was 
stopped by ad order of this Court, dated 
6th November, 1919. 

To go back to items 2 and 3 : on the 
purchaser’s application for confirmation of 
sale and sale certificate of 12th August, 
1919 notice was issued to the decree-hold¬ 


er, who contended, that the sale should be 
set aside, that a re-sale should be ordered, 
and that ihe purchaser's petition should be 
dismissed; and in these proceedings the 
order now under appeal was passed. 

It is material that there has in this case 
been an order (now appealed against) 
which was passed after notice to all con¬ 
cerned, and which was passed after every 
opportunity had been given for the produc¬ 
tion of evidence. In these circumstance', 
greatly as we must regret the irregular man¬ 
ner in which the then District Judge, Mr. 
Edgington, passed the order by which the 
sale was in the first instance set aside, we 
think we can disregard that order and deal 
with the matter simply with reference to 
what had happened afterwards in connec¬ 
tion with the application of 12th August, 
1919. As I have pointed out, there was 
no prejudice to the appellant, the purcha¬ 
ser, or to any one else owing to any omis¬ 
sion of the Court to hear them or to take 
evidence. These proceedings were perfectly 
regular and we therefore examine the order 
now under appeal simply on its merits and 
without regard to what had happened at 
the earlier stage. 

The order under appeal purports to be 
passed under Order 21, rule 90, on the 
ground of a material irregularity in publi¬ 
shing the sale proclamation. We have been 
shown no valid objection to the lower 
Court’s finding that the sale proclamation, 
as it was framed by the Court, was not pub¬ 
lished in the village. The process-server 
owing to carelessness, or some other reason, 
substituted for the selling officer and place 
of sale fixed by the Court a different selling 
officer and a different place of sale, lie- 
sides finding that this occurred and that 
it was an irregularity, the lower Court 
has also, as rule 90 requires, found that the 
plaintiff decree-holder sustained substantial 
injury by reason of that irregularity. We 
do not think it necessary to follow the 
lower Court in that part of its order, be¬ 
cause we do not think that rule 90 is ap¬ 
plicable at all. The mistake, so to des¬ 
cribe it,made by the process-server resulted - 
not in any irregularity, but in an illegality 
which invalidated the proceedings. 

Mr. Krishnaswami Aiyar, on behalf of 
the appellant, has refer.ed to a number of 
authorities dealing with the facts in parti¬ 
cular cases, which were or were not held 
to constitute irregularities or illegalities. It 
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is unnecessary to go through those cases, 
because the decision in each rested on the 
facts in it, and because it does not appear 
that any general rule for distinguishing 
between an irregularity and an illegality 
has ever been laid down. It would appear, 
in fact, that the distinction is one of degree, 
and that an irregularity of so serious a 
nature as to render impossible the publicity 
which affords one main security for the 
fairness of public sales must be deemed to 
be an illegality. This view that the ques¬ 
tion is one of degree, is implied, it seems 
to me, in the judgment of Mr. Justice 
Heaton in Krhhnaji v. Bomanji (1), and 
although I am doubtful as to the correct¬ 
ness of the main conclusion reached by 
the learned judges in tint case. I avail my¬ 
self of the support, which the view I 
take receives, from Mr. Justice Heaton’s 
observation that although the facts 
before him did not constitute such an 
illegality ns would render the sale in 
question void, yet he wished at the same 
time to be clearly understood not to ignore 
that in other cases there might be other 
circumstances which, combined with simi¬ 
lar ones, would amount to an illegality 
such as the Court could act on. 


The nearest case perhaps to the fact 
n f . 0 . re “ s 's Batharufulla v. Uma Chur 
P u ^). There, the property that ha 
been advertised for a particular date wa 
sold on that date, but at an earlier hou 
han that stated in the proclamation, an. 
the Court said that in those circumstance 
it seemed to it that there was no sale with 
in the meaning of the Code and that fch. 
proclamation of the time and place and th. 
holding of the sale at such time and ptao 
advertised were conditions precedent to it: 
being a sale under the Code at all. I 
appeared to the Court that the propern 
never had been sold under the Code, anc 
consequently the p'aimiff was entitled to £ 
declaration that whatever took place wher 
the property was put up for sale had nc 
effect as agamst him. It seems to me that 
, when a proclamation was made anv ol 
tlie usual and effective methods prescribe 

°“ e m d s b , y '5 e CoJe '««■ 

ras been m sleading as to details of the 
S l Pr r a ' med and bas been such as 

possibfe n0t il° glVe inforni ation tc 
possible bidders, but t0 divert them to a 
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place where ihe sale is not to be held, the 
result must be in the words of Ba-toru'itlla 
v. U.iia Churn Dutt (2) that the property 
had never been sold under the Code at all. 

In these circumstances the order of the 
lower Court must be confirmed and the 
appeal dismissed. As regards the question 
of costs we bear in mind that the decree- 
holder and the judgment-debtor were in 
fact present during the sale, and apparent¬ 
ly it was not until the sale was concluded 
that the latter made any objection to the 
manner in which it had been proclaimed or 
conducted. There is then the fact that 
throughout the proceedings, apparently 
without objection fron ihe dt-cree hclder 
who ordinarily would ha7e their direction, 
have been carried on in the highly irregular 
manner to which we have referred. In 
these circumstances we think that we ar* 
justified in making no order as to costs i-i 
this Court. 

Seshagiri Ayyar, J :_I entirely agree. 
The facts have been fully stited by re¬ 
learned brother. The question for con¬ 
sideration is whether the Court sale should 
be regarded as having been irregul rly 
conducted or wheth:r it was illegal. As 
this point was argued with some insistence 
by .Mr. Krishnaswami Ayyar, ! prip^e l0 
say a few words on it. 


1 HMsir gives some m i cation as 

to when a sale can b: regarded as irregular 
and when illegal. In Order XXf, rule 90 
which permits an aggrieved party to come 
to Court to set aside a sale, the language 
emp.oyed is that it may be set aside on the 
ground of material irregularity or fraud in 
publishing nr conducing it. Where there 
i' no publication or conduct of the sale, it 
,s '. a right in 'erence to dra-v from 

th T at It® ' a,e 5hou,d be regarded as 
' Ki sal - ll } the Present case, on the facts 
which my learned brother has f u || v stated 
my conclusion is .hat there ha«*been no 
publication at all. If a sale is held at a 

V P ,“ to . wh,ch ‘ h e proclamation at the 
t T ak f s no reference, and per centra 
invites bidders to go to another place, I am 

E? \° k0ld that ‘here was no pro 
clamatmn leading up to the sale. Mr. 

Kn^naswami Ayyar drew our attention to 
ases where there has been no beating of a 

shou "T , he,d that such a nfistake 

As Mr ClS ed ,° nly f an irreg ularity. 
* f, RIr - Chandrasekara Ayyar pointed out 

under the rules it is not obligatory to beat 
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the drum and the proclamation may be 
made in any other manner which the people 
of the village are accustomed to hear. 
Therefore, the decision in Trimbak Ruvji 
v. Nani (3), that the omission to beat the 
drum is only an irregularity, does not affect 
the present case. 

The present case, I agree, with my learn¬ 
ed brother, is practically covered by the 
authority of BasharutuUa v. TJma Churn 
Dutt (2). In that case the question was 
whether if a sale was held at an hour ante¬ 
rior to the one mentioned in the procla¬ 
mation the sale was irregularly conducted 
or whether it was illegally held. The 
learned Judges came to the conclusion that 
there was a violation of the fundamemal 
conditions of the sale, namely, the time of 
sale, and that consequently the sale was a 
nullity. The same argument can be u9ed 
with reference to a sale held at a place 
different from the one mentioned in the 
proclamation. 


I concede that it is not easy to draw the 
line between an irregularity and an illega¬ 
lity, but I am clear that where a substan¬ 
tial provision of law has been violated, 
and that has the effect of not attracting 
persons who could be expected to be pre¬ 
sent for the purpose of bidding at the sale, 
the sale should be regarded as having been 
illegally conducted. As regards the deci¬ 
sion chiefly relied on by Mr. Krishnaswami 
Ayyar, namely, Rrifhnaji v. Bomanji (1), 
I agree with my learned brother in dissen¬ 
ting from the conclusion reached in that 
case. Mr. Justice Chandavarkar, J., 
bases his conclusion mainly on Arunachel- 
lam v. Arunachellam (4). In the latter 
case, the Judicial Committee had before it 
a case of misdescription of property, and 
their Lordships were of opinion that a mere 
misdescription would be only an irregu¬ 
larity. Their Lordships laid stress on 
the fact that the judgment-debtor was 
throughout p-esent and acquiesced in the 
irregularity, and that when he found that 
there was no other means of vacating the 
order he resorted to this expedient of set¬ 
ting aside the sale. The principle on which 
their Lordships rested their decision 
was estoppel. There is no such question 
in this case. I do not think that ca*e is an 
authority for the broad proposition u hich 


(3) (1886) 10 Bom. 504 

(4) (1889) 12 Mad. 19 r 
(P.C.) 


16 I.A. 171=6 Sar. 265 


Chandravarkar J., has deduced in 
Kishnaji v. Bomanji (1). 

In Nana Rumar Roy v. Golarn Chunder 
Bey (5*, the proclamation was in the 
Collector’s office. Mr. Krishnaswami Ayyar 
argued that as the proclamation in the 
Court or in the Collector’s office and 
the proclamation in the village are 
all mentioned together in the Code no dis¬ 
tinction should be drawn between one 
mode of proclamation and another. Iam 
unable to agree with him. The failure to 
proclaim in the Collector’s office will not 
have as serious an effect on bidders as the 
failure to proclaim in the village. It is in 
the latter place that people who are likely 
to purchase will gather. That is the most 
important part of the procedure relating to 
proclamation and, if it is violated, such a 
violation does not stand upon the same foot¬ 
ing as the failure to affix a copy of the 
proclamation iq the Collector’s office. 

There is only one other decision to which 
reference may be made, and that is Rang 
Lai Singh v. RaVanefhtcar Pershad Singh 
(6). In that case, the Judicial Committee 
had to consider a case of sale which was 
held some days after the date mentioned in 
the proclamation. The facts of that case 
make it clear that that was a case of mere 
irregularity. The sale itself was being 
adjourned from day to day and ultimately 
it was fixed for the day on which the usual 
Court sales were Held. That was the 18th 
July. On 13th July the presiding officer 
happened to be absent on leave and the 
sale was held on the day when he returned. 
The people in the locality were apparently 
aware that in consequence of the absence 
of the presiding officer the monthly sales 
would not be held on the usual day but 
would be held immediately on the return of 
the presiding officer. On those facts the 
Judicial Committee came to the conclusion 
that there was only an irregularity, and 
that it would not vitiate the sale unless sub¬ 
stantial loss was proved. That case is no 
authority for this case, where there was no 
proclamation relating to the place where 
the sale is actually held. 

For these reasons I agree that the order 
of Mr. Stodart is right and that this 
appeal must be dismissed. 

Appeal difmissed. 


191) 18 Cal. 422 (F.B.) 

112)39 Cal. 26 = 12 I.C. 174 = 38 I. A 
tv n \ 
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•AIR. 1921 Madras 587(1). 

Spencer and Ramesani, JJ. 

(Kancherla) Kanakayt/a —Decree- holder- 
Appellant. 

v. 

(Mulpuru) Hot ayy a a»id others —Judg¬ 
ment-debtors etc.-Respondents. 


appeal will be remanded to the District 
Munsif of Nuzvid for consideration 
whether the tran c fer will be for the benefit 
of the minor and for passing orders accord 
ingly# Costs in this and in the Lower 
Appellate Court will abide the result. 

Appeal remanded . 


Appeal No. 134 of 1920, decided on 4th 
February, 1921, from the Appellate Order 
of the Sub-J , Bezwada, dated 22nd Janu¬ 
ary, 1920, in Appeal Suit No. 178 of 1919. 

Civil P-C , 0. 32 , R. 7 —Next friend cannot 
transfer decree which he has obtained, to third 
party without leave of Court which hotoever can 
be obtained at any stage • 

The next friend of a miuor cannot after ob¬ 
taining a decree in the minor’s favour, transfer 
that decree to a third party without the leave 
of the Court. A. I. R. 1921 Mad. 113 Diss-from. 
31 M.L J. 207 Foil. 

[P. 5S7 t C. 1.) 


A.I.R. 1921 Madras 587 (2). 

Wallis, C. J. and Sadasiva Aiyar, J, 

Muthanan Servui —Defendant-Appellant 

v. 

B.liaja Rujetwura Stthufaihi —Plaint¬ 
iff-Respondent, 

Appeal No. 315 of 1919, decided on 
22nd October, 1920, from the decree of 
the Sub-J., Ramnad at Madura, in Origi¬ 
nal Suit No. 59 of 1917. 


But there is nothing to prohibit the Court 
giving its sanction at any atace. 

D. Appa liao and V. Narayanamurthi — 
for Appellant. 

T- Ramachandfa Rao —for Respondent. 

. Judgment:—The question in this 
[appeal is whether the next friend of a 
|tninor can after obtaining a decree iu the 
minor’s favour, transfer that decree to a 
third party without the leave of the 
|Court. 

A transfer involves an agreement be¬ 
tween the transferor and the transferee, 
and under O. 32, R. 7 every agreement by 
a next friend on behalf of a minor with 
reference to the suit in which he acts 
requires the leave of the Court. 

„ The ' e . ' s n .° reason for reading the word 

suit ” in this rule as meaning only a suit 
in which a decree has not been passed. 

We do not find anything in the context 
to suggest this, and we must dissent from 
the opinion of Abdur Rahim and Odgers, 
JJ. in Qovindurajulu Naidoo v. RangaRao 
(1) on this point and follow that of 
Sadasiva Ayyar and Moore, JJ., in Shaik 
Davud liowther v. Parama t ami Pillai (2) 
which adopts a contrary view and does 
not seem to have been brought to the 
notice of the |earned Judges who decided 
GovtndarajuU Naidu v. Rang a Rap (j). . 

I There is nothing to prohibit the Court 
Igtving its sanction at any stage. The 


(1) A. I <R. 3921 Mad, 118. * 

(2) (1916, 81M.LJ%07%35I.0 70. 


Madras Proprietary Estates Tillage Service 
Act (11 of 1894), S 27 (1 and 4)— Lease of met • 
icaram in temindari - Lessee to pay village officers 
““Act II of 1894 , applied to zamindari—Lessor is 
entitled to money value of payments to village 
officers (Wallis, C. J. dissenting)—Landlord and 
tenant . 

During the coutiuuuuce of a lease of the mel. 
wiram of a zamindari to a rent farmer, the 
Madras Act II of 1894 was extended to the 
zamiudari and tho payments to village officers 
which were attached to as a burdeu on the 
nielwaram right wtre abolished and the peish- 
cush payable by the zamindar was enhanced. 
The lease was silent as to what should happen 
when the payments to the village officers were 
abolished. 

Tleld , Per Sadasiva Aiyar J, Wallis, C.J. dissent* 
ing that after thoextensiou of tho Act to the 
zaiuindari the Kssec was bound to pay to the 
zamindar the money value of the payments to 
the village officers which (payments) had been 
abolished and that the remedy givou by S. 27 
(4) of the Act was uot the sole but only a curnu* 
lative remedy. 

0. F. Auanthakrishua, Aiyar —for Appel¬ 
lant. 

K. Srinivasa Aiyangar and 8. Soundara* 
mja At;/a agar —for Respondent. 

Wallis, C.J*:—The only question argu¬ 
ed before us in this appeal is whether the 
plaintiff, the Rajah of Ramnad, is entitled 

by law and justice ” as alleged in the 
plaint, to recover from the defendant who 
is a tenant of one of the Zamindari villages 
under the lease Ex. A„ in addition to the 
rent and the other payments reserved 
by the lease, ‘the money value of 
certain annual . payments in kix^d which 
wb^n the lease w^§ entered into and for 
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some time afterwards were payable out of 
the landlord’s waram or share of the 
produce to the village officers, the kamam 
ainbalam and kaval or taliari, by way of 
remuneration for their services but have 
since 1911 been abolished by law under the 
provi ions of the Madras Proprietary 
Estate Village Sen-ice Act 1894. These 
emoluments consisted of f u atantram -■ which 
were always payable in kind and manibham 
which were payments in respect of manyam 
lands long since resumed, both leviable as 
land revenue from the land and the zami- 
dary under the provisions of Sect. 52 of 
the Revenue Recovery Act 1864. The lease 
Ex. A no doubt recites the extent of the 
wet and dry ayacut of the village and that 
the average net collections for 1879 to 1888 
were Rs. 982-! 0-1, but what was demised 
by the lease was the village itself to be 
enjoyed along with the trees, leaves, thittu, 
thidal, etc., and the lessee was to pay 
whether the lands were cultivated or allow¬ 
ed to lie waste, and whether they yielded, or 
did not yield, the yearly rent or poruppu of 
Rs. 425-3-1. The lease also, stipulates that 
in addition to the poruppu the lessee should 
pay the lessor the road cess, Jinm-ihuniai, 
dharma mahamai, etc., items which it was 
admitted do not include the manibham and 
swatanlrams w hich are the subject of this 
appeal. The lease contained no express 
provision as to how these payments, which 
were of course perfectly well known to 
each party-, were to be met, but it seems 
quite clear on the construction of the 
instrument that, as between the lessor and 
lessee, they were payable by the lessee 
who was entitled to the exclusive posses¬ 
sion and enjoyment of the village and 
incidentally to the waram or landlord’s 
share of the produce out of which the pay¬ 
ments w ere to be made in kind. Seeing that 
they were clearly no. to be paid by the 
lessor out of the poruppu and other sums 
payable to him under the lease it neces¬ 
sarily follows that the intention was 
that they should be met by the lessee. 

I cannot agree with the view that 
it was only a right to collect melwaram 
from the tenants that w-as granted on lease 
as what was demised w-as the whole prop¬ 
rietary right of the Zemindar in the village, 
and in my view these charges were pay¬ 
able out of the melwaram which was 
demised to the lessee. 

In this state of things it seems to me 
that fhe abolition by statute of the liabili¬ 


ty to make these payments in kind out of 
the waram would not of itself have had 
effect of entitling the lessor during th° 
continuance of the lease.to claim anything 
in addition to the rent and other payments 
already reserved, as the lease contains no 
stipulation for any enhanced payments by 
the lessee in that event. Compare Izza'- 
nn-nisna Uegam v. Partab Singh (1). This 
seems also to have been the view of the 
framers of Madras Act II of 1894 under 
which they were abolished. Sect. 19 con¬ 
ferred upon the Government a power which 
was exercised in the present ca^e to 
prescribe by notification the levy of a village 
service cess to meet these charges and 
Sect. 27, sub-Sect=. (1) and (2) provided 
that in the case^ mentioned in those sub¬ 
sections after such notification the prop¬ 
rietor should no longer be liable for the 
payment of the village officers, but that an 
addition should be made to the peiscush 
payable by h:m and that such additional 
payments should be credited to the Village 
Service Fund. The present case comes 
within Sect. 27 (2) as the Subordinate Judge 
has found, and it is not disputed that the 
cost of these establishments was provided 
for by a deduction from the berizof assets 
of the estate -before the peiscush or per¬ 
manent assessment was fixed. We are 
not immediately concerned . with sub- 
Sect. (3) which provided for a reduction in 
peitcjsh where the cost of the establish¬ 
ment had teen included in the assets on 
which the peiscush or permanent assess¬ 
ment was fixed. 

The Legislature appears to have consi¬ 
dered that, where the Zamindary was under 
the lease in whole or in part at the dale of 
the notification, the provision for an addi¬ 
tion to the peisheush under Sub-Sects. (1) 
and (2) would be unfair to the proprietor if 
those provisions were left to stand alone 
and also that a reduction of the peiscush 
under sub-Sect. 3 should entitle the tenant 
to claim a reduction of his rent. Accord¬ 
ingly sub-Sect. (4) provided: 

“If in auy case, the rent payable to a prop¬ 
rietor in respect of auy laud has beeu fixed 
under an agreement sulsisting on the date of 
this Act coining into force, to the effect that 
any portion of the remuneration of the village 

(T) (1909) 31 aIT 583 = 3 J c7793 = 36 L A. 

(203) P. C. 
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officers shall be borne by the tenant or the 
proprietor as the cti'e may be, it sh ill be law¬ 
ful for the proprietor or tenant to apply to the 
Collector for sanction to increase the said rent 
or to demand its reduction : and the Collector 
shall upon receipt of such application and 
upon satisfactory proof of die jostle, ot the 
claim, grant such sanction and increase or 
reduce the relit to the amount ai which it would 
haw b-cn fixed had no such agreement been 
entered into”. 


It appears to me that tiis sub-section was 
expressly framed to meet such a case as 
this, and I do not understand on what 
grounds i| has been considered inapplica¬ 
ble. As I have already pointed out, Ex. A, 
on it^ true construction contains an agree¬ 
ment as between the lessor and the lessee 
that the remuneration of the village officers 
should be borne by the tenaut. There may 
be other ca;es to which the sub-section 
will also apply, but I cannot help thinking 
that it was framed primarily with reference 
to leases such as the present with reference 
to which the necessity for some such pro¬ 
vision appears to be clear. It may also 
be pointed out that at the time this was 
passed, leases such as this extending not 
merely to single villages or to groups of 
villages but even in some cases to whole 
Zaminj’aries as in the Sivagaoga case were 
well known and must, in my opinion, have 
been in contemplation of the framers of 
the section. 


As I have already said, I do not think the 
statutory release of the Zamindar from liabi¬ 
lity to pay the village officers or the addition 
to his peiscush gave the Zamindar any 
right to a revision of the terms of his lease 
independently of sub-Sect. (4). I think 
also that the legislature has also suffici¬ 
ently indicated its intention that his remedy 
should be under the sub-section and not 
otherwise. So long as the rent is not revised 
under sub-Sect. (4) it stands, and the 
Zamindar in my opinion is not entitled to 
recover anything but the rent and other 
payments reserved in the lease. I would 
therefore allow the appeal and modify the 
decree by omitting the money value of the 
manibhatn and stoafan'ramt but as mv 
earned brother is of a different opinion 
the appeal is dismissed with costs. The 
other appeal follows. 


Sadasiva Aiyar, J.:— The cowle d 
f 1 ‘ ] ea£ ed Arasur village to the 2nd 
fendams predecessor-in-title. It is 

denied that it was only the right to col,’ 
melwaram from the tenants of the 


that was so granted on lease. To the right 
of the Zamindar to collect the melwaram 
was attached a liability to pay out of the 
melwaram so collected 3 items of payment 
to three sets of obligees. In order to make 
this clear, I might amplify the above 
statement in the following manner : 
Each cultivating tenant in the village 
brings the harvested grain to the granary 
where the division of the produce into 
melwaram and kudivaram is made. The 
tenant is given 52 p^r cent, of the gross 
yield as his share and he takes it away, 
the remaining 48 per cent, being left to be 
taken possession of by the landlord as his 
melwaram. But as I said to the right to 
receive this 48 per cent, is attached an 
obligation to pay out of it the following 
quantities to three sets of persons, («) one 
out of the 48 to Dharma Mahimai charity; 
U>) 2 out of 48 to Jari Mahimai religious 
trusts (e) 4 out of 48 to village officers 
resumed Manibhatn allowances ; (C-2) 5 
out of 48 towards the s:catantrnm remu¬ 
neration allowances of the village officers. 
(C-l and C-2 may be considered to be the 
third set of obligations attached to the 
right to receive the Melwaram). Thus the 
total 12 per cent, has to be deducted out 
of the 48 per cent, to find out the ac'ual 
beneficial interest of the Zamindar in the 
Melwaram. Out of this 12 per cent, as I 
said before, 9 percent, belongs to village 
officers and 3 per cent, religious and 
charitable trusts. 

Under Ex. A. the Rajah directed the 
lessee to pay the 3 per cent, due to the 
religious and charitable trusts into the 
Raja’s own hands, evidently because he 
himself being the trustee of those trusts ; 
he can have the uncontrolled handling of 
the mahimai income, the risk of being 
caUed to account by suits being almost 
negligible as regards such funds. As 
regards the 9 per cent, due to the village 
officers, there is nothing expressly 
mentioned in Ex. A, but both the lessee 
and the Rajah knew and contemplated 
that the lessee will pay it according to the 
custom to the village officers direct instead 
of through ihe Rajah, the Rajah’s direct 
receipt of it, himself at the granary and 
paying it over at once to the village ofli cers 
would have resulted in mere circumlocution 
and unnecessary trouble. 

The Government afterwards fi xe d 
salaries in cash out of iheir own revenue for 
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the village officers. The 9 per cent, became 
no longer payable to them by the Raja. 
The Government therefore increased the 
peiscush due by the Raja who was paying 
the village officers the said 9 per cent either 
by himself or through his lessee who was 
not intended to retain that 9 per cent, for 
himself. It seems to me that when the 
lessee even afterwards went on taking that 
9 per cent., from the store of the gross 
produce he had no right to retain it for 
himself. He had no right to retain it be¬ 
fore that and he could not obtain any such 
right by the action of the Government. He 
had been receiving the whole 12 per cent., 
not for himself but as agent of the Rajah 
and he promised to pay the 3 per cent., 
expre c sly to the Rajah and impliedly agreed 
to pay the 9 per cent., for the Rajah (who 
was directly liable to the village sen-ants) 
into the hands of the village servants to 
discharge the obligation of the Rajah 
to them. When ihe obligation of the Rajah 
ceased, he was bound to account for the 
9 per cent., to the Rajah as his agent. In 
any view, he received (he 9 per cent., for 
the Rajah’s use thereafter. In Sankunni 
v. Gcvinda (2), Benson, J. and myself 
considered a similar question. Following 
the observations of the Privy Council in 
St/ad Luif Alt Khan v. Afazalunnissa 
Begum (3) and the principles of he decision 
in Suhbanna Bhatta v. Kunhanna Banla (4) 
and Mahomed Wahib v. Mahomed Ameer( 5) 
we held that a suit for money had and 
received to the plaintiff’s use covers a very 
large and indefinite ground. In that case, 
Blackstone’s commentaries, Vol. Ill, page 
162 was also quoted by us to indicate that 
the class of such suits could not be 
exhaustively defined “ the remedy given 
being a very extensive and beneficial remedy- 
applicable to almost every case where the 
defendant has received money which ex 
deque el bono he ought to refund”. After 
the best consideration which I have been 
able to give to this case and while regrett- 
ing that I have the misfortune to differ 
from my Lord the Chief Justice, I have 
come to the conclusion that the plaintiff has 
got a good cause of action under the ordin¬ 
ary law to recover the value of the portion 


(2) (1914) 37 Mad. 881 = 22 M. L. J. 485=14 
I.C. 264 = (1912) M WN. 616. 

(3) 9 B.L.R. 348 = 16 W E. *20 (P.C.) 

(1) (1907) 30 Mad. 298 = 17 M L.J.324. 

(5) (1905) 32 Cal. 527=1 C.L.J. 167. 


of the gross grain produce which represent¬ 
ed the manibha swatantharam payable to 
the village officers from the date when the 
swatanthrams no longer became payable to 
the village officers by the Rajah. 

As regards Sect. 27 (4) of Act II of 
1894, I agree with Oldfied and Krishnan, 
JJ-, who decided Second Appeal No. 510 
of 1918 (in which almost the same ques¬ 
tions were raised as in this case) that 
Sect. 27 (4) of Act II of 1894 does not 
apply to lessees such as the defendant who 
are really farmers of the rent but to tenants 
holding the land in the ordinary way as 
ryots. 

Even assuming that it does apply to 
the defendant, the remedy given by that 
section seems to me to be only a cumulative 
remedy as the right was not for the first 
time created by Act II of 1894 but was a 
common law right and it is only in cases 
where the right itself is created for the 
first time by a statute which also provides 
ihe remedy that the remedy so povided for 
is exclusive remedy. 

In the result I would dismiss the appeal 
with costs. 


Appeal dismissed. 


* A.I.R. 1921 Madras 590. 

Miller and Sadasiva Ayyar, JJ. 


Subramania 

lant 


Modal iar —Plaintiff-Appel- 


v. 


Rang ana! hun Chet liar and others — 
Defendants-Respondents. 

Appeals Nos. 65 and 82 of 1912, decided 
on 22nd January, 1913, against the decree 
of the Sub-J., Tinnevelly, in Original Suit 
No 6 of 1911. 

* Hindu Law -Succession to males—Bandhus— 
Mitakshara Law—Atma Bandhusex parte pa ter ua 
exclude, those ex parte materua —eternal au nt s 
son's son excludes maternal uncle. 

The paternal aunt's son’s sou excludes the 
maternal unole as regards succession to tbo 
estate of a deceased male owner uuder the 
Mitakshara. Under the Mitakshara, the Atma 
Bandhus of a male owner that are related ex- 
parte paterna are preferential heirs to atma 
bandhus related to him e* parte materna. If 
Mad. 193 aud 20 Mad. 842, Foil. 
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T. R- Ratnarhand'd Ayyar, -S'. Muthayya 
MndaHyar and A. Subrahmanyd Ayi/dr — 
for Appellant. 

T. V Mu'hukrirhna A /y i >•—for Respond¬ 
ents. 

Miller, J.: —The only question with 
which we have to deal in this appeal is 
whether the plaintiff or the tenth defendant 
is the nearest reversionary heir of one 
Sankara Murthi Mudalivar. 

The plaintiff is the son of Sankara 
Murthi’s father’s sister’s son anj the tenth 
defendant is the brother of Sankara 
Murthi’s mother. The Subordinate Judge 
has decided the question in favour of the 
tenth defendant, holding that the maternal 
uncle, being nearer in blood, and being a 
person who would offer oblations to ances¬ 
tors of the deceased, must be preferred to 
the plaintiff who makes no such offerings. 
The Subordinate Judge, rightly, I think, 
holds that the plaintiff and the tenth 
defendant are both Atma bandhus of 
ISankara Murthi; that does not appear, 
fudging from the judgment, to have been 
questioned before him. Before us Mr. 
Ramachandra Aiyar suggested the possi¬ 
bility of regarding the plaintiff as Pitru 
bandhu, but I ain unable to accede to that 
suggestion, and in the face of Sundranimal 
v. Rangaeami MudaHar (1), to which 
I referimmediately.it cannot be held that 
the father’s sister’s grandson is merely on 
the ground of remoteness disentitled from 
succeeding before nearer relatives in the 
maternal line. 


Both competitors then being in the class 
of Atma bandhus, the matter is, in my 
opinion, concluded by authority in this 
Court. In Sundranimal v. Rangasami 
Mudaliar (1) and Balnsami Pandithar V. 
Narayana Ran (21 it was held that bandhus 
ex parle materna are to be postponed to 
those ex parle palema. The contest in the 
former case between the plaintiff and the 
third defendant closely resembles the posi¬ 
tion in the case before us and there [vide 
page 199) preference was given to the 
more distant paternal kinsman over the 
nearer relative, the maternal side. 


It was contended by Mr. Ramachandra 
Aiy ar that the d ecision may be supported 

0) (1895) 18 Mnd7l93~4 mTITjTqsT 
( a ) (1897) 20 Mad. 342 -7 M. L. .T. 207. 


on the ground that in that case the heir 
preferred by the Court was a person who 
offered oblations to paternal ancestors of 
the deceased, while his competitor offered 
oblations only to the maternal ancestors. 

If that were the sense in which the 
learned Judges were uring the Latin 
phrases ‘ ex parle / a'ema " and “ ex 
parte materna ’’ I have no doubt they 
would have said so, and as they make no 
reference whatever to the superior spiritua 
efficacy of oblations offered to piterna! 
ancestors of the propositus I have no doubt 
that they did not base their decision on 
any such consideration. 

Mr. Muthukrishna Aijar, on bjhalf of 
the ninth defendant in supporting the case 
of the tenth defen ! mt, contended that the 
decision as between the plaintiff and the 
third defendant in S xvdrammal v. Ranya- 
ta.ni Mu lah'ar (1) was unnece sary for the 
decision of the case ; b.-t the case for the 
appellants, fourth and filtn defendant^, 
was that the alienation in their favour had 
the assent of the third defendant, and in 
that way it became necessary for them 
to establish ihe position of the third 
defendant as the nearest reversioner ; and 
it cannot be said that the rule laid down 
was an obiter dictum. 

In Bulusami Pandithir v. Naray ma 
Ran (2) the preference of bandhus ee parte 
paten,a is said to be a fundamental princi¬ 
ple of the law, and the learned Judges sup¬ 
port their statement of the law by a refe- 
rence to Suniramnial v. Ranga-icdmi 
Mu laliar (1) and to a text of the Saras- 
wati Vilasa from which they draw an infe¬ 
rence opposed to the maternal bandhus. 

It is urged, as detracting from the auth¬ 
ority of this case, that the decision was 
also based on other grounds, but that of 
course does not entitle us to treat this 
particular ground as unnecessary for the 
disposal of the matter. 

It is also suggested that the rule is not 
based on the authority of the Smritis or 
any of the accepted commentaries, but 
that, if that is so, is not a sufficient reason 
why we should refuse to follow the course 
of decisions in this Court. As a matter of 
fact the result at which I arrive in the 
present case is in accord with the views of 
several learned writers on this very diffi. 
cult branch of Hindu Law. The Subordi- 
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nate Judge was in error in treating tnis 
decision as of no authority on the question 
in dispute. 

Holding that we are concluded by the 
case to which I have referred, and in the 
absence of any case in this Court to the 
contrary, I would allow the appeal, decide 
the first part of the first issue in the affir¬ 
mative, and remand the suit for disposal 
according to law. 

Costs will abide the result. 

Sadasiva Aiyar, J. The question 
for decision in this case, as stated by my 
learned brother, belongs to a “very difficult 
branch of Hindu Law.” As Mayne says 
“ The order of succession among bandhus 
under the Mitakshara Law is very obs¬ 
cure ; and the principle upon which any 
case is to be decided is far from clear ” 
In Hulhtieami v. M-ittukuma ra*ami (3) 
Muttuswami Ayyar, J., laid down four 
conclusions : 

“ (i) that those who are bhinnagotra snpin- 
daR, or related through females born in or be¬ 
longing to tlie family of the propositus, are 
bandhus : (ii) that as stated in the text of 
Vridha Satatnpa or Bnndliayana they are 
of three classes, viz., Atma ban-}hits, Pitru 
baiuihus and \Tatru baiullms and succeed in the 
order in which they are named; fiii) tint the 
examples given therein are intended to show 
the mode in which nearness of affinity in to be 
ascertained; and (iv) that ns between handii9 
ofthesame class, the spiritual benefit they 
confer upon the propositus is as stated in 
Viramitrodnyn a ground of preference. ” 

On the principles above enunciated I in¬ 
tend to make some comments, as they are 
neces-ary for making clear the reasons for 
my conclusions in the present appeal. The 
Sanskrit sloka on which all the remarks of 
all the ingenious text writers and com¬ 
mentators are based is, in my opinion, a 
spurious one. As usual with such spurious 
texts the authorship is not definitely stated, 
some s tying that it is a text of Vridha Sata- 
tapa and some that it is a text of Baudha- 
y.ina. The text is not, I believe, found in 
any work acknowledged as a complete or 
fairly comple e smriti of Vridha Sa'atapa. 
As usual with these spurious texts, the 
smriti to which they belong is attributed to 
a ri,shi having the same name as that of an 
acknowledged great rishi, but with the 
word “ Vridha ” or” elder” attached to the 
name so that no objection might be raised 
that the text is not of the well known rishi 
of that name. And so, we have spurious 
texts of Vridha Manu and other Vridha 
rishis. As Mr. Mayne shrewdly points 
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out, the text in question omits mention of 
much nearer Atma bandhus of the pro¬ 
positus, such as his sister’s son or daughter’s 
son’s son or maternal granjfather ormater- 
nal uncle. As I pointed out in the course 
of the argu-nen s, the text is illogical, in¬ 
complete and inconsistent. However, it 
has to be accepted though, in my opinion, 
it is not a shastraic text ; for I am bound 
by the authority of the Pi ivy Council not 
to rely upon the more ancient and autho¬ 
ritative shastra? where the law has been 
settled by the Courts according to the cus¬ 
tom and practice of the Hindu community 
resident in a certain province, even though 
the custom is based upon less authoritative 
treatises.(The mother’s sister’s son is uncon¬ 
ditionally stated to come under the term 
‘ bhinna gotrasapinda, ” though very fre¬ 
quently he is of the same gotra as the pro¬ 
positus, that is, when the mo her and her 
sister have married husbands of the same 
gotra). Though the bandus are classified 
as Atma bandhus, Pitru bandhus and Matru 
bandhus, all three come in asheits, because 
they are bandhus of the propcsilus Limself 
though the fi:st class alone is technically 
called Atma bandhus for own bandhus'. 
With the greatest deference, the fourth 
proposition laid down by Muttuswami 
Avyar, J., viz., that between bandhus of 
the same class the spiritual benefit they 
confer on the propositus is a ground of 
preference, does not commend itself to me, 
though guarded obiter dicta to the same 
effect are found in other learned judgments 
also, both earlier and later in date than 
Mnthu: ami v. iluffnlcnnuiraam' (3). 
Some of the Pitru bandhus and Matrj 
bandhus mentioned in the text itself confer 
no spiritual benefit whatever on the pro¬ 
positus, and I fully agree with those judi¬ 
cial observations which hold that accord¬ 
ing to the Mitakshara (and ignoring the 
Benares branch of the school) the ques¬ 
tion of spiritual benefit or of death pollu¬ 
tion or of the right of performance of 
obsequial ceremonies should not be intro¬ 
duced when considering the quesiion of 
heirship. I go further and say that the 
introduction of such questions would lead 
only to inextricable confusion. The other 
three propositions laid down by Muttu¬ 
swami Ayyar, J., have been too well esta¬ 
blished now to allow of being controvert¬ 
ed or overthrown by judicial pronounce¬ 
ments. 

~(3j 7i893jTG Mad. 23=2 M.L.J. 296. 
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Two other propositions also have been 
established, v'z., that all female bandhus 
in the Madras Presidency (except the 
daughter) must be postponed to all male 
bandhus, and that agnates to the four¬ 
teenth degree take precedence of all male 
and female bandhus except the daughter 
and daughter's son, whose exclusion was 
recognized as so outrageous even by the 
mediaeval commentators that they* were 
obliged to bring them in by a sort of spe¬ 
cial pleading based on special texts. The 
enumeration in ithe Vridha, Satatapa’s 
text being clearly not exhaustive several 
bandhus have been brought in by the 
decisions of Courts even in piecedence 
of three Atina bandhus specially mention¬ 
ed in the text (the said three being the 
father’s sister’s son, the mother’s sister’s 
son and the mother’s brother’s son). When 
we once bring in other Atma bandhus before 
Pitru bandhus, it seems logical to 
[hold that all Atma bandhus (low.r 
|in status to the three specially mention¬ 
ed) should also be exhausted before even 
the first Pitru bandhu could come in. The 
only convenient and logical principle seems 
to me to so bring in all the Atma bandhus, 
though removed to the extreme limit of five 
degrees from the propositus, before bring- 
mg in a Pitru bandhu, though the latter 

j 1 • . a less number of degrees 

from the propositus, and (by the same 
analogy) to bring in all the Pitru bandhus 
even up to the fifth degree before a Matru 
bandhu, though the latter is removed by 
less than five degrees. The table given in 
Mayne paragraph 579, is clearly inaccur- 
ate, and it is misleading in some parti- 

fW W I M PUt i% d ° W ? the maternal grand- 
father as No 17 and the maternal uncle 

p. , N0 ' 9 - whereas Kr^hua,,^ v. 

v/lvT n tt 7 ( L and Chtiinammnl y. 

atachlla (5) contain clear dicta 

WW maternal grandfather ranks 
higher than a maternal uncle when the 

question of heirship is involved. Mayne’s 

' ab Jj P“ ts th f maternal uncle’s son again 
as N „. if, a „ d the maten]a| auM , s so S»m 

Vn',h- ] h p h 1S °PP° sed to Appanda; 
S fc Bagubali MuiMjar (6). Again, 

of doeS n0t carry the three classes 

of bandhus up to the fifth degree from the 
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propositus in most cases and hence his list 
is incomplete. I am therefore inclined to 
agree with the learned leader writer in 9 
Madras Law Journal at page 69 who states 
that the 32 Atma bandhus (10, in the line 
of the propositus, 11 in that of the propo¬ 
situs father and 11 in that of the propositus’ 
grandfather) should be exhausted before 
the maternal grandfather (the first of the 
Atma bandhus ex pav.e n.aterna or the 
maternal uncle (the second of the Atma 
bandhus ex parte matema ) could come in 
as heir. The plaintiff in this case, belong¬ 
ing to one of the 11 Atma bandhus ex parte 
p-.i'ema, comes in therefore before the mater¬ 
nal uncle. I am fortified in this view by 
Siindarammal V. liangasami Mudaliar (1) 
and Itam Bhnrrg v. Ham Parshld (7). This 
is, therefore, the law which I as a Jud»e 
feel myself bound to lay down, though it "is 
not the shastra according to my view In 
the very recent case, Buddha Siuqh v. Lit « 
htn(jh (8), the learned Judges held that the 
word son’ is usually used in the Milakshara 
so as to include ’son’ grandson’ and ’great- 
grandson’ and if so, the paternal aunt’s 
son s son will come within (he term ‘rater- 
nal aunt's s on ’ and must therefore come 
before the maternal uncle and hissantanam. 
I he Mitakshara contravenes the shasttas 
(and ordinary rationalistic principles) in two 
ways : (<r) by bringing in as heirs very 
remote agnates before near bandhus, like 
the sister and sister's son, and (b) by ex¬ 
cluding all females (except the daughter) 
irom succession as bandhus till males are 
exhausted. In finding out the order of 
successmn, therefore, according tothe Mitak¬ 
shara, these two irrational principles be¬ 
come the foundation of all further reasm- 
>ng, and it is no wonder that this branch of 
law based upon reasons themselves founded 
upon unreason is most unsatisfactory. The 

°nA l0US if 0UrSe -° f remed y in 6 the confused 
and unshastraic character of this .branch of 

which m u« 

£ “",‘ a ? d b J the ««Shtened Hindu mem- 

Counil and ° f ,he Legislative 

at « ' ♦ The “ ncerlai ”ty and confusion 
at present existing no doubt favours the 

an Hb tl S° ° f i ^ legal acumen of the Bar 

ff I mav h DCU Isee - lhe ver >’ acute judgment, 
I • perm,tle d to say so, of Pigpot 

J-, in Bu ddha Sm</h v. Lalta Singh g (8)] 

W !»l* V. W. N 1 u 1 - ,9M W. N. tt)7 . 

(8) (1912) 84AI1. 6G3-16I.C. 529 = 10 A.b.J ;t03 



594 Madras seetfialakshimi v. co-operative dist. society (K. Sasiri, J.) 1921 


but it is clearly detrimental to the perm ment 
interests of the Hindu public 

In the result I agree 'In the orders pro¬ 
posed by my learned brother in the matter 
of the disposal of this Appeal. 

Appeal allured. 


* A. I R. 1921 Madras 594. 

Kumaraswami Sastri, J. 

M. V. K. T. S.fl. Seelhalak-hint Animal — 
Plaintiff-Petitioner 

v. 

Cj-Operativ3 Distributive Society, Ltd., 
Miv/avaram an l another —Defendants- 
Re -pondents. 

Civil Revision Petition No. 751 of 1920, 
decided on 7th October, 1921, from the 
decree of the Dist. Munsif, Mayavaram, 
dated 30th June, 1920, in Small Cause Suit 
No. 1713 of 1919. 

'Principal and Agent—Secretary of a Society 
authorised in general terms to lease premises for 
branch—Secretary acting bona fide —Lease by 
Secretary is hinting on Society. 

Where the authority of the Secretary to lease 
premises for a branch is general and where he 
acts bona fide and in the interests of the Society, 
lease is binding on the Society. Ireland v. 
Livingstone, (1872) 5 H. L. 395, Foil. 

IP. 594, C.2] 

If a principal gives an order to an agent in 
such uncertain terms as to be susceptible of two 
different meanings and the agent bona fide 
adopts one of them aud acts upon it, it is not 
competent to the principal to repudiate the act 
as unauthorised, because he meant the older 
to be read in the other sense of which it is 
equally capable. 1P- 591, C. 2) 

G. A. Seshagiri Sastriar— for Petitioner. 

A. V. Vitv inath'i Sae'riar —for Respond¬ 
ents. 

Judgment.—It is n?t disputed that the 
Secretary of the Co-operative Stores was 
asked to rent premises for the opening of a 
branch. The President of the Stores states 
in his evidence that no directions were 
given to the Secretary as to the terms on 
which the premises were to be engaged. 
Evidently the terms were left to the 
discretion of the Secretary. The resolution, 
Exhibit E, authorises the Secretary to 
arrange for not exceeding Rs. 32 for the 
establishment expense--, etc., for the branch 
store in the Mahadanam Street. Ihs 
premises in question are situate in the btreet 


and it is not disputed that the Society 
occupied the premises and has been paying 
rent. The Secretary leased the premises 
for three years and executed a registered 
rental agreement acting on behalf of the 
Society. The expenses cf Registration are 
entered in the Society’s accounts and the 
accounts, which included the sum spent on 
registration, were passed by the Directors 
at a meeting held on the 17th February, 
1918 as appears from Exhibit E. There 
was nothing to show that there was any 
fraud or collusion or that the Secretary, 
when he negotiated for the lease and 
executed the agreement, was not acting 
bona fide. The evidence of the plaintiff's 
agent and the Secretary shows clearly that 
it was in consideration of the lease being 
for 3 years that the rent was fixed at the 
low rate of Rs. 12-8-0 a month. I find it 
difficult to believe that the President and 
the Directors did not inquire what the 
terms of the lease were or were not told 
by the Secretary the terms on which he 
engaged the premise?. 

Where the authority of the Secretary to 
lease premises for a branch is general and 
where he acts bona fide and in the interests 
of the Society, it is difficult to see how the 
lease can be held not to be binding on the 
Society. In Ireland v. T/vinfftfone (l) 
Lord Chelmsford observed: 

" Now it appears to be that if a principal 
gives an order to an agent in such uncertain 
terms ns to be susoeptible of two different 
menning9 and the agent bona fide adopts one ol 
them aud acts upon it, it ip not competent to 
the principal to repudiate the act as unautho¬ 
rised, because he meant the order to be read 
in the otbersense of which itis equally capable' • 

These remarks apply equally to the 
present case. The authority given to the 
agent was general and would apply equally 
to a lease from month to month as to 
a term and when the Directors resolved 
to open a branch they did not desire to 
do so only for a fixed term. If the busi¬ 
ness was profitable they would have gone 
on occupying the premises and would have 
resisted a suit by plaintiff to eject them 
and let the premises to another at a higher 
rent on the ground that there was a lease 
for 3 years. It is because the business 
was a losing concern that they want to get 
rid of the lease by questioning the agent s 
authority. _ 

‘(1) (1872) 6 H.L. 395=27 L.T. 79 = 41 L,J. 

Q.B. 201. 
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I am of opiniou that the Secretary’s act 
in leasing the premises for 3 years is, on 
the facts of the present case, binding on the 
Society. I set aside the decree of the lower 
Court and pass a decree for Ks. 12-8-0 
in favour of the plaintiff against the 1st 
defendant with the costs in this and in 
the lower Court. 

The petitioner’s Vakil states that he 
gives up his claim against the 2nd defend¬ 
ant, and will not execute the decree 
against him. 

Petition ntlowed. 


A. I. R. 1921 Madras 595. 

Sadasiva Iyer 1 , and Spencer, JJ. 
Sub'-aiiiw.iu Gurukk tl —Plaintiff-Appel- 


v. 

Ammukiinnu Aviiml and anollur — 

Defendants-Kespondents. 

Second Appeal No. 706 of 1920, decided 
on 11th April 1921, from the decree of the 
Addl. Sub-J., Chittore, in Appeal Suit No 
38 of 1919. 


(') Grant- 1 navi -Presumption is that grant is 

of both warums . 

Tbcru i? n prcsumplioo in tbe case of ^rantb 
of even innm lands (whether granted by the 
former ruling power or by a zamiodar) that tbe 
giant was of both warums. (l\ 695, C. 2.| 

(b) Grant —/ nam—Service Inam-Land attached 
as emolument to office is inalienable- 

bands attached us emoluments to a religious 
office are inalienable in tbe same manner as the 
office itself and the sale of sucb lands is a void 
transaction. 11>, 696, C 1.) 

1-) _ Grant — lnam — Service inam — Lands 
constituting emoluments of office, held as owner by 
person not entitled to office, for more than 12 
years—The holder gets absolute title even as 
against succeeding office-holders. 


Where lands constituting the emolumeuts o 
un office have been held by a person not entill 
ed to tbe office for more tbau 12 years as ar 
. owner (and not os a mere morlgagec or lessee 
be gets an absolute and indefeasible right there 
to against all the succeeding office-holders also 
38 M.LJ. 320 Foil. IF. 59G, C. 1 & 2. 

N Chandrasekhara Aiyar—lox Appel 
iant 


L- A. Govtndaraghava At gar —for Res¬ 
pondent. 

Sadasiva Iyer, J.:—Plaintiff is the ap¬ 
pellant. He brought a suit for a declaration 
that the alienation made on the 51th June, 


1883 of the plaint properties by the plain¬ 
tiff’s fatner and grand father in favour of 
the 1st defendant (the alienation having 
been by sale of the kudivaram interest in 
cer'ain lands) was invalid in law. The 
lands were service inam granted by the 
Karvatnagaram Zamindar as emoluments 
for doing pnja in a temple. 

One of the questions raiseJ in the case 
was whether the kudivaram and the 
melvaram both constituted the maniyam or 
only the melwaram. In S. A No. 1878 of 
1919, the Full Bench decided in January 
of this year that there is a presumption in 
the ca^e of grants of even inam lands 
(whether granted by the former ruling 
power or by a Zamindar) that the grant was 
of both warams. I think that that opinion 
is binding upon us and I would therefore 
diffeiing from the lower Courts hold on 
this point that the grant was of both 
warams. 

Another question was raised that the 
plaintiff was not the legal holder of the 
office of pujari on the date of suit as his 
father was alive (and is even now) alive. 
The lower appellate Court held that on 
the true construction of the plaintiffs 
father’s letter to the guardian of the Zamin¬ 
dar (that letter being Ex. Q) and of the 
order of that guardian (Ex. A) the 
father had not ceased to be the holder of 
the office, that the plaintiff was appointed 
by Ex. Q merely to do the duties of the 
office as his father’s proxy and that there¬ 
fore the plaintiff’s suit was unsustain¬ 
able. Having however heard the two 
documents read and commented upon and 
seeing also that the plaintiffs father as 
plaintiff’s 2nd witness deposed that he 
resigned the Devasthanam sen-ice owing 
to illness, I think that on the true construc¬ 
tion of these two documents the conclu¬ 
sion should be that the plaintiff’s father 
did resign the office, that his resignation 
was accepted by the zamindar’s guardian 
and that the plaintiff was recognized as the 
holder of the office after such acceptance 
of the father’s resignation. (I do not 
however agree with the appellant’s learned 
vakil that it was the appointment by the 
guardian of the Zamindar that entitled the 
plaintiff to claim the office and not his 
hereditary right to succeed thereto on his 
father’s ceasing to hold it.) The next 
question is whether the suit is barred by 
hmffatiou. Both the lower Courts held that 
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it was barred. The alienation, as I said 
before, was in 1883 made by the plaintiff’s 
father and the plaintiff’s grandfather 
together. As the plaintiff’s, grandfather 
was the person then solely entitled to the 
office and plaintiff’s father had no right 
either to the office or to the appurtenant 
lands at that time, his joining in the aliena¬ 
tion was of no legal effect and the sale 
mast be taken as one made by the plaintiff’s 
grandfather alone for all legal purposes. 

The subsidiary question now arises whe¬ 
ther that sale was wholly void as the ‘ale 
of lands attached as emoluments to a 
religious office. In C. M. A. 21 of 1920 
1 held (differing from Abdur Rahim, J.) 
that lands attached as emoluments to a 
religious office are inalienable in the 
same manner as the cffice itself and that 
the sale of such lands is avoid transaction. 
I do not wish to repeat the reasons which 
I gave in that ca^e. That case however is 
pending in this Court in Letters Patent 
Appeal No 19 of 1920. Even assuming 
that the alienation was valid till the death 
and for the lifetime of the plaintiff’s 
grandfather which occurred in 1886, the 
plaintiff’s father could have set aside the 
alienation within 12 years of his succeeding 
to the office in 1886. He resigned his office 
only in 1915, that is, 29 years after he so 
succeeded to it. His resignation was 
probably made in order to set up his son 
to bring this suit as he evidently thought 
or was advised that he would himself be 
barred or estopped if he brought the suit to 
recover the lands. Now the question is 
whether when the successor of the original 
alienor is barred, the successor of that suc¬ 
cessor has got 12 years again from when 
he succeeds to the office to recover the 
immoveable properties forming the emolu¬ 
ments of the service. The question is by no 
means free from difficulty. But I think 
that the decision of a Bench of this Court 
in Dhanu8h!cotir>i;i“du v. Veuka'araihn vi 

(1) which distinguished the Privy Council 
decision in Jala-n lhar Thakur v. Tharula 
Da* (2) and which has not been overruled 
or dissented from to my knowledge.in a 
subsequent decision of this Court) is bind¬ 
ing upon me and I would therefore hold 
that where lands constituting the emolu¬ 
ments of an office have been held by a per¬ 


( 1 ) (1920) 38 M- L. J. 320 = 59 I. C. 65 = 11 L. 
W- 453. 

( 2 ) (1914) 42 Cal. 244=24 I. C 601 = 12 A. L. 
J. H7C (P.C.) 


son not entitled to the office for more than 1 2 
12 year? as an owner (and not as a mere 1 
mortgagee or lessee) he gets an absolute 1 
and indefeasible right thereto against all 
the succeeding office holders also. 

In the re.-ult I would dismiss the appeal 
with costs. 


Spencer, J.:—I agree. It was conced¬ 
ed by the learned Vakil for the appellants 
that this was not a case falling under 
section 10 of the Indian Limitation Act, 
(IX of 1908), which exempts from any 
limitation suits brought against persons in 
whom trust property has vested for re¬ 
covery of such property on behalf of the 
trust. He did not refer us to any article 
of the Limitation Act which would give a 
longer period than 12 years for a suit to 
recover property that has been atiached to 
an office in a temple ; and I have no doubt 
that Article 12+ or article 144 will apply 
to the facts of this case. I am unable to 
accept the suggestion that each successive 
holder of the office gets on appointment a 
fresh right to sue to recover the emolu¬ 
ments. I think that section 28 of the 
Limitation Act will operate to extinguish 
not only his right but also the right of all 
who claim to succeed him by virtue of an 
hereditary line of succession. I would 
follow the decision Gmna*ambha>ida 
T'andar* Sannalhi v. Vvlu Patidarum (3) 
and in Dhanushkotirayndu W- Venkaydla 
Veukalrathndm (1). In 23 Mad. 271 the 
Privy Council laid down the principle 
that there was no distinction between the 
limitation p&fiod applicable to suits for 
an office and suits to recover the endow¬ 
ments of such offices. 


The learned Subordinate Judge has un¬ 
necessarily expressed an opinion in his 
judgment that the zamindar’s right of 
resumption became barred owing to the 
lapse of more than 13 years, since he be¬ 
came aware of the alienation-ride his letter 


; O. He further expressed an opinion 
liat it would not be in the zamindar’s 
ower to make any new appointments to 
be office if the zamindar's right of re- 
umption had became barred. I do not 
hink it necessary in this case to ex- 
ress any opinion as to the zamindar s 
ights as grantor to recover the property 
ttached as emoluments to a religious 
ust that has failed. This suit is brought 


(3) ( 1900 ) 23 Mad. 271=27 I. A- 69-10 M. 
J. 29 = 4 C. W. N. 329=7 Sar. 071 (P.C.) 
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by a holder of the office, and we have only 
to consider his title. I agree with my 
learned brother that the plaintiffs suit was 
barred by 12 years adverse possession 
against him and his predece:-sor-in-office, 
his father, and that the second appeal 
should therefore be dismissed with costs. 

A/i/n'a 1 dismissed. 


* A. I. R. 1921 Madras 597. (1) 

Sadasiva Ayyar and Napier, JJ. 


Appalauarasa;iyii Bhiilcta 
Accused. 


v. 


and others — 


Emperor —Opposite Party. 

Criminal Revision No. 274 of 1920, 
decided on 19th August, 1920, referred by 
the S. J. Vizagapatam. 

'Criminal P. C. SJ50—Complainants remaining 
witnesses not examined iit spite of his request — 
Order of Compensation is not illegal. 

Reading Ss. 250 and 253, Criminal P. C. 
together it canuol he suid that the order for 
compensation made in spite of the complain¬ 
ant’s request for the examination of his remain¬ 
ing witnesses is illegal. Bnt it is not one that 
should be made except-in very exceptional 
cases. (1898) A.W.N. 193 Dist- (P. 697, C.-1] 

B■ Suhjanarayana —for Accused. 

V L. Elhiraj —for the Crown. 

Order.:— Reading sections 250 and 
253 of the Code of Criminal Procedure 
together we cannot say that the order for 
compensation made in spite of the com¬ 
plainant’s request for the examination of 
fhis remaining witnesses is illegal. But 
|in our opinion it is not one that should be 
made except in very exceptional cases. 
Directly a Magistrate informs a complain¬ 
ant that he is considering making an order 
against him under section 250, Criminal 
Procedure Code, the complainant’s posi¬ 
tion is changed and he comes within the 
mischief of the Criminal Procedure Code 
and is on his defence though not actually 
accused. The Code provides for a record 
of his objection, and it seems to us . that 
bis position is made, by the words of the 
Code, stronger than that of a complainant 
against whom sanction for prosecution for 
an offence, .'under section 182 or 211 , 
Indian Penal Code, is sought, and ib such 
cases this Cjjutf has always required that 
notice and oppprfunity to meet shduld be 
given and the party permitted , to adduce 


evidence though section 195 contains no 
such provision. We think that he should 
be allowed to cail witnesses, for until the 
Magistrate has heard them he cannot say 
whether their evidence will not help him 
to decide (firstly), the propriety of such an 
order and (secondly) the extent of the 
culpability of the complainant to be ex¬ 
pressed in the amount of the compensation. 
Queen-Empress v. Ch'ragh Ali (1), relied 
on by Mr. Satyanarayana (who appears 
for the person who received compensa¬ 
tion), was a case where the accused was 
acquitted, and such acquittal in a sum¬ 
mons case could only be after all the evi¬ 
dence for the prosecution was taken, and 
in a warrant case after charge was framed. 
We therefore set aside the order for com¬ 
pensation. Order set aside. 

(1) (1898) A. \V. N. 193- 

•A.I.R. 1921 Madras 597 (2). 
Odgers, J. 

Tonniuavv Chdtutr —Plaintiff-Peti¬ 

tioner. 


v. 

Pichu Sasirial uni others —Defendants 
5-7—Respondents. 

Civil Revision Petition No. 1075 of 
1919, decided on 15th October 1920, from 
the decree of the Sub-J., Tanjore, dated 
25th August 1919, in Small Cause Suit 
No. 883 of 1918. 

* Religious endowment—Articles inn-hand fer 
worship of idol in temple—Suit on account of 
price of articles—No decree can be passed against 
temple property. 

Ip a suit brought on au account by the 
plaintiff for the recovery of u certain sum of 
money, b« ing the value of articles necessary 
for the maintenance of idol nnd the, daily 
worship of the plaint temple supplied to the 
trustee, no decree can bo passed against the 
temple properly. Case-Law discussed. 

T. S. Itamastcami Aiyar —for Petitioner. 

B. Somayya —for Respondents. 

Judgment—This is a petition to revise 
the judgment of the Subordinate Judge 
of Tanjore in a suit brought on an account 
by the plaintiff for the recovery of a certain 
sum of money, being the value of articles 
alleged to be necessary for the maintenance 
of idol and the daily worship of . the plaint 
temple supplied toadeceased trustee, the 
father of the defendants 1 to 4. Mr. 
$oipayya appears for (he 7th defendant! 
who is the. ‘/Receiver appointed by the 
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Subordinate Judge’s Court, to take charge of 
the temple properties, pending the decision, 
as I understand of a scheme suit. The 
learned Subordinate Judge gave a decree 
against defendants 1 to 4, out of their 
family properly and the plaintiff has raised, 
as a point of law, the contention that ? the 
learned Subordinate Judge ought to have 
given him a decree against the temple 
properties direct. The plaint is not print¬ 
ed but from the judgment of the learned 
Judge, it appears that the plaintiff contend¬ 
ed that as the dealings were for the use 
and benefit of the plaint temple, he is 
entitled to a decree as against the assets 
of the temple also. The learned Subordin¬ 
ate Judge after considering the law on the 
subject decreed as aforesaid and I have to 
consider in this revision petition whether 
he is right in law. 

The learned Vakil for the plaintiff, 
petitioner, Mr. T. S. Ramaswarni Aiyar, 
first drew my attention to the ruling in 
Prosunno Kiimari Debi/a v. Gala Chavd 
Uabou (1), and relies on a passage of the 
report in which their Lordships of the 
Privy Council say: 

“It would seem to folic w that the person so 
entrusted must of necessity be empowered to 
do whatever may be required for the service of 
the idol, and for the benefit and preservation 
of its property, at least to as great a degree as 
the manager of an infant heir." 

The question raised in that appeal 
was whether certain decrees in which 
execution had been taken against the 
rents and profits of debutter lands 
could be attached and appropriated 
by virtue of judgments obtained against a 
former shebait in respect of debts properly 
incurred by him, for the service and bene¬ 
fit of the temple. Their Lordships held 
that there being no fraud in such decrees, 
they must decide against the claim to have 
the properties released from attachment 
on th? ground that they were obtained by 
fraud and were in no way binding on the 
succeeding shebaits. It is not disputed 
by Mr. Somayya for the respondent that 
in a properly framed proceeding the 
temple property may be reached even by a 
creditor dealing with the trustee. As he 
points out the creditor may insist on tak¬ 
ing a hypothecation or mortgage of the 
temple properly in order, that his claim to 
proceed against the property, may there- 

(1) (187-1)1! J A. 146=4 B.L.K. 450 = 28 W.R. 

253 = 3 Sutbe*. 102 = 3 Sar. 449 (P. C.) 
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after be undisputed. He may proceed 
against the trustee personally and be con¬ 
tent with a personal decree against him, or 
he may again proceed against the trustee 
but claim to be subrogated to the rights of 
the trustee asbetween ihelatter andthe tem¬ 
ple property. In my opinion the decision of 
the Privy Council quoted above cannot be 
cited’as an authority that in all cases where 
a trustee has incurred debts on behalf of the 
temple, the plaintiff is entitled to a decree 
against the temple property without more. 

The next case in order of date cited by 
Mr. Ramaswarni Aiyar is Ammal u Am mil 
v. Numagiri Atnmal (2), the case of a 
promissory note executed by an executor. 
The learned Judges in that case, Sadasiva 
Aiyar and Kumaraswami Sastri, JJ , differ¬ 
ed as to whether on ihe facts of the case as 
presented before them, the plaintiff ought 
to be allowed the right of subrogation, the 
former learned Judge holding against and 
the latter for such claim. I do not propose 
to say anything in this case about the right 
of subrogation because the petitioner's 
vakil did .not and could not contend that 
the suit as framed gives any scope for such 
a claim. But the case in A‘amain Ammal 
v. Namigiri Ammal (1), is useful for the 
position 

“ that it is well settled that a person execu¬ 
ting a negotiable instrument will be peisonally 
bound thereby, unless there is a clear inteution 
that he does not intend to incur any personal 
liability but limits the recourse of the payte 
or holder to the person whom, or the estate 
which he represents either as trustee, executor 
guardian or agent.” 

In this case although the suit was 
brought on an account, there was in fact a 
promissory note for the amount claimed. 

The next case in order of date is Alirajn 
Arsu v. Sheik BuJon Sah'b (3), a case in 
which Mr. Justice Bakewell considers the 
effect of the Privy Council ruling in Prosu- 
H‘io Coomarce Delia v. Golub Cha»d Baba 
(1), as considered in the case of Pulaniapj a 
Chettii v. Duivi sikhamum Pandora San- 
nadhi (4), and the learned Judge goes on to 
say that “ the manager has no authority 
to pledge the credit of the temple; because 
the result would be that strangers to the 

(2HI918)"33 M L.J. 631=6 L.W. 722 = 43 

I.C. 760 = (1918) M.W N.‘1U>. 

(3) (1918) 7 L. W. 440 = 34 M. L.J. 3o8 = 

44 I.C. 815= (1918) M.W.N. 331. 

(4) (1917) 40 Mad. 709 = 39 I.C. 722 = 44 I.A. 

147 (F.C) 
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trust would be able to proceed against the 
general properly of the temple in execu¬ 
tion of their decrees.” The point actually 
decided was that ihe temple funds could 
not be made liable, for the purchase of fire 
work', as being unnecessary for the per¬ 
formance of the trust. 

Lakfhmin lr«<hirfha•’wt oiia r v. • Itagha- 
V'indra Han (5), lays down that in a suit 
to recover a simple money debt, incurred by 
the Sanyasi head of an institution, the 
trust can be made liable on the ground that 
a Hindu Sanyasi ha« no personal credit 
whatever Sadasiva Aiyar, J., points out 
incon-idering the prior decisions that “ the 
principle underlying these decisions is that 
such a trustee, or other person, in the posi¬ 
tion of trustee has got his personal credit 
to pledge and the presumption should be 
that when he incurred a debt without 
charging the trust properties, the creditor 
lent the money on such personal credit and 
could look to that credit alone and to the 
principle of subrogation for recovery of 
his loan. I think the same principle would 
applv even to an ordinary trustee of a 
temple, who is not even a Sanyasi 

Finally reliance is placed on the judg¬ 
ment of Seshagiri Ayyar, J., in C.R.P. No. 
602 of 1918. There the learned Judge 
draws a distinction between the principle, 
which applies to a case of borrowing and 
that of purchasing on credit, in the ordin¬ 
ary course of management, for the daily 
conduct of worship in the temple. The 
latter would, of course, as decided by the 
learned Judge, be a necessary purpose, for 
which, in the opinion of the learned Judge, 
the trust estate would be chargeable. The 
learned Judge remanded the case to be dis¬ 
posed of in the light of his observations. 
Whether he was of opinion that the 
plaintiff was entitled on the facts of that 
case, to -a decree direct against the trust 
property does not appear. 

In this case, 1 must hold that there is 
no ground for holding that the trust pro¬ 
perty can be reached direct, by the plaintiff, 
and if this conflicts (a fact of which I am 
by no means certain) with the opinion ex¬ 
pressed by the learned Judge, in the case 
referred to, I can only say that sitting alone 
I am bound by the decisions of the Benches 

(6) (1020) 43 Mad. 795=12 L. W. 139 = 39 

M.LJ, 174=69 I.C. 287 = (1920) M.W.N. 

iiO'v 


of this Court, and especially by the deci¬ 
sion in Sicamirta'hti A iy t r v - Sreeivvasa 
Aiyar (6) which was a case of a trustee of 
a temple and also a case where there was 
a promissory note, though the suit was 
framed not merely on tliat basis. The suit 
raised the question whether the debt was 
contracted for the benefit of the temple and 
whether the plaintiff was entitled to any 
relief against the trust property. The leam- 
ed. Judge there held that: 

“ The difficulty in the way of the appellant 
is that lie is not eutitled to any, but a per-..>nul 
decree, against the first defendant. He did not 
obtain any charge upon the temple property ; 
all that lie obtained was a promise on the part 
of the first defendant to pay the debt. The 
fact that the money was utilised and was in¬ 
tended to be utilised for the benefit of the 
temple cannot entitle the plaintiff to have u 
decree charging the amount due. under the pro¬ 
missory note against the -temple property”. 

On ihe pleadings and on the facts laid 
before me, 1 am bound to come to the con¬ 
clusion that this is the law and to decide 
that, the plaintiff cannot in the present 
proceeding at least claim a decree against 
the temple property. 

The Civil Revision Petition is dismissed 
with costs. 

Petition dismissed 
(•3) 32 M.L. J. 269. 
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(FULL BENCH) 
Wai.lis, C. J., Spf.ncer and 

KumaraswamI Sastri, JJ. 
Muthiah < 'hettiar —Appellant 


Lnd l Oovinda Doss Krishna Dos* Varu 
and others —Respondents. 

Letters Patent Appeal No. 5 of 1920, 
decided on 6th April, 1921, from a judg¬ 
ment of Oldfield, J., in A. A. O. No. 50 of 
1919, dated 28th January, 1920. 

(a) Civil R. C ,0. 43, R. 7 (I)— Order (errO' 
neon sly) purporting to be wider O. 22, R. 10— 
Appeal must 6c entertained, 

Au appeal from nn order which the Judge 
purports to puss uuder O. 22. R. 10 must be 
entertained although that Rule does not reallv 
apply. (23 Mad. 617 and 28 Mad. 127. Foil.) * 

(b) Civil P, C., S, 146—Section should be in¬ 
terpreted as supplementing the rules. 

S. 14C should bnvu a beneficial inlet prctalion 
and be read as supplementing the rulrs. 

(c) Civil P.C.O. 22, R 10-Rule applies to 
execution proceedings. 
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(Kutnaraswami Sushi ,./. contra )—An applica¬ 
tion for execution is n proceeding in a suit. 
0. 2?, R. 10 applies to ex-cution proceedings. 

(d) Civil P.C , S. 115- Decree— Part-transfer 
is legal—Civil P. C., 0.21, R 16-Civil P.'C. 
0. 21, R. 15. 

The terms of S. 146 are wide enough to en¬ 
able the Court to recoguise part transfers of a 
decree. 

* * 0 ) Cttil P. C 0. 21 ,R. 15—Part transfe r ee 
of decree should be allowed to execute where exe¬ 
cuting decree-nolder is not duly prosecuting exe¬ 
cution-Civil P. C., 0. 21, R. 16. 

A part transferee of a decree is much in the 
position of a joint decree-holder under O- 21, 

R. 15 but does not come within the words of 
that rule, as the decree has not been passed in 
favour of more pusous than one. Where the 
Court allows one of several decree-holders to 
execute, it has jurisdiction to allow other 
decree-holders to intervene in a [icndiug execu¬ 
tion if it is not being properly conducted and 
to allow a part transferee of the decree so to 
intervene, if the executing decree-holder is not 
duly prosecuting the execution. A clause in the 
deed of uansfer, to the effect that the transfer¬ 
or should carry on Hie execution proceedings 
ai before and should be entitled to compromise 
the matter if necessary merely makes the 
transferor transferee’s agent and the. authority 
can be revoked at any time so that in spite of 
such clause the transferee may claim to join in 
the execution proceedings if the transferor does 
not duly prosecute the execution of the decree. 

Per Spencer, J.— There is no objection to tho 
assignee of a portion of a decree being allowed 
to come in aud execute it on behalf of himself 
and his co-decrec-ho!dcr under O. 21, R, 16 pro¬ 
vided that the Court imposes under R 15 such 
terms for the conduct of the execution proceed¬ 
ings as may be necessary for the protection 
of the interests of others, such as a direction 
for payment into Court of sums realised under 
the decree, No distinction should be made in 
this connection between the institution of exe¬ 
cution proceedings and the continuation of such 
proceedings already begun by the assignor 
decree-holder which arc still pending. The 
transferee decree-holdor’s right of execution 
should not be made to depend upon the dis¬ 
cretion of the Court. The discretion of the 
Court should be confined to laying down the 
conditions upon which execution should be 
allowed to proceed. There is no room for the 
exercise of the Court's discretion otherwise. 

If the lower Court's grounds for the exercise 
of this discretion appear to ba ill-founded the 
appellate court should in any case interfere. 

S. 146 of the Codi of Civil Procedure aud the 
special provisions of O. 22, R. 10 as to devolu¬ 
tion of interest during the pendency of a suit 
appear to be ample authority for permitting 
the assiguee decree-holder to continue the 
pending execution proceedings. 

(f) Civil P. C.O. 22, R. 10—Order applies to 
transfers inter vivos. 

Although O 22 is headed—Death, Marriage 
and Insolvency of Parties—The use of the word 
‘assignment’ in R. 10 implies that transfers of 
interest inter vivos are included. 


A. Krishnat rami A yar —for Appellant. 

T. Rangachariar and K. Bo shy am 
Aryangar —for Respondents. 

Wallis, C.J.:— This is an appeal, under 
the Letters Patent from a judgment of Old¬ 
field, J , Seshagiri Aiyar, J , dissenting dis- 
missing an appeal from an order of the 
District Judge of Cbittore refusing the 
application of the appellant, who claims to 
be a transfeiee of a one-eighth share in'a 
mortgage-decree, to make him a party to 
the execution proceedings on the mortgage 
decree in substiiution of or jointly with the 
decree-holder; the question has been raised 
whether an appeal lay to the High Court 
from the order in question. In making that 
order the District Judge purported to act 
under Order 22, rule 10 of the Code of Civil 
Procedure, and, as ordt-rs under that rule 
are appealable we are bound to entertain 
the appeal, as held in Abdul Raht'man v. 
Canapathi Bhit/a (1) and Lachmtnan 
f'hetty v. Ram ana than Ch-ffy (2). 

In dealing with the appeal it will be con¬ 
venient to consider in the first place whe¬ 
ther under the present Code a decree can 
be transferred in part, and if so, whether 
the part transferee can be made a party to 
pending execution proceedings and allowed 
to execute if the transferor who has obtain¬ 
ed an order for execution forbears to exe¬ 
cute and secondly whether there has been 
a part transfer of ihe decree in this case, 
and if so, whether the part transferee, the 
petitioner, is debarred by the terms of the 
deed of transfer from executing the decree 
cr inteivening in the execution. 

It was well settled under the old Code • 
that there could be part transfers of a 
decree, Kishnre Chand Bhakat v. Gisborne 
j - Co. (3) and Venhrtaramdniah v. Venkata- 
charulu (4) and it was also settled that, 
one of the several decree-holders could 
transfer his interest, ifuthuna ray ana Reddi 
v. Bilakrishna Reddi- (5). I do not find 
any sufficient indication in the new Code 
that it was intended to alter the law in 
this respect. On the contrary the present 
Code contains a new general section 146 
enacting that, save ss otherwise provided 
by this Code or by any law for the time 

(1) (1900) 23 Mad. 517=10 M.L.J. 805. 

(2| (1905) 28 Mad. 127 = 14 M.L J. 436. 

(3) (1690) 17 Cal. 341. 

(4) (1910) 33 Mad. 80 = 3 I. C. 444 = 6 M.L.T. 

242. 

(6) (1896) 19 Mad. 30G = 6 M.LJ. 172. 
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being in force, where any proceeding may 
be taken, an application made by or against 
any person, then the proceeding may be 
taken or the application may be made by 
or against any person claiming under him. 
This general provision i< to take effect 
unless it is otherwise provided in the Code 
itself or by any law for the time being in 
force, and, even if it should be held that 
the part transfer of a decree is not provid¬ 
ed for in the rules, though it is not prohi¬ 
bited, that would not prevent due effect 
being given to such part transfers under 
this section itself which is wider than the 
rules if it can be read as authorising such a 
part transfer. The section should I think- 
have a beneficial interpretation, and be 
read as supplementing the rules, and, as a 


part transferee is a person claiming un 
der a decree-holder, I think it sufficiently 
authorises applications in execution by 
such a part transferee. Further srctior 
232 of the old Code which was held tc 
authorise such an application is reproducer: 
in Order 21, rule 16, and the fact tha' 
the case of the interest of any decree- 
holder being transferred is now expressly 
provided for in the rule does not in mj 
opinion show that part transfeisare not 
covered by the rule, and still less that the 
rule prohibits an application by a pan 
transferee of the decree so as to make sec 
tion 146 inapplicable. Reliance has alsc 
been placed for the appellant on O. 2i 
r. 10 (1) which provides that in other case: 
of an assignment, creation or devolution ol 
any interest during the pendency of a suit 
the suit may by leave of the Court,’be con 
tinued by or against the person to or upor 
whom such interest has come or devolved 
On the other hand it has been contended 
that this order does not apply to proceed 
ings in execution. Generally an applica-.ior 
tor execution is a proceeding in a suit a- 
held in Vt'rnpakshappa v. Skid appa (6 
and Davu l Row (her v. Para mas ami Pilla-, 
(7) and I think that the present Code ha« 
beendraftedonthis basis. It express’-, 
provide 8 by 0. 22, R. 12 that nothing ii 
Kr. 3,4 and 8 of that order which provided 

s . ha,] a f’P 1 V t0 execution, an, 
23 ' R - 4 th *t nothing in that orde 
shall apply to execution, while it contain 
no such provision in O. 32 as to minors o 
persons of unsound mind which, but none 
thele sB be equally , applicable to execution 

J9 AM A 6 S a T t 09 = 3 Wnm ’ L,R,~565T 

UJ (mo) 31 M. L J. 207=35 I. C 70. 
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A further objection has been taken that 
an application in execution cannot be an 
application “during the pendency of a 
suit ” within the meaning of O. 22 ; r. 10, 
but, if for the purposes of the order appli¬ 
cations in execution are applications in 
suits, they must in my opinion equally for 
the purposes of the order be application' 
during the pendency of the suit. 

I do not, however, desire to rest my 
deci;don on this point because in my opi¬ 
nion the terms of section 146 are wide 
enough to enable the Court to recognise 
part transfers of a decree. 

Assuming that a decree may be trans¬ 
ferred in part under the present Code, the 
next question is how is the part transferee 
to enforce his rights. He is much in the 
position of a joint decree-holder under 
O. 21, R. 15 but does not come within the 
words of that rule, as the decree his not 
been passed in favour of more persons than 
one. Rule 15 provides th it where the Court 
allows one of several decree-holders to 
execute, it shall make such provision as it 
may deem necessary for protecting the 
interests of persons who have not joined 
in the application. It must also, it seems 
to me, have jurisdiction to allow such 
other decree-holders to intervene in a 
pending execution if it is not being 
properly conducted and must also have 
jurisdiction to allow a part transferee 
ot the decree so to intervene, if, as alleged' 
here, the executing decree-holder is notl 
duly prosecuting the execution. It would! 
be a very unsatisfactory state of the law if 
a decree-holder who has obtained valuable 
consideration for a part transfer of the 
decree were to be at liberty to abandon 
or delay the execution of the decree and 
defeat the right of the transferee. 


C T- the next Question 
whether the deed is a transfer of part c 

the decree. It recites that the decree-holdr 

has agreed to assign a one-eighth shai 

of the decree amount together with th 

securities therefor and goes on to p.ovic 

that in consideration of R s . 2,89,000 1: 

assigns all that one-eighth share in th 

decree '-''tk— ”° W °' vinff on the 
decree. This in my opinion is a clei 

assignment of one-eighth of the decre 

!? a f ? rt J er assignment of on 
eighth share of the rents and profits of tl 
mortgaged property which were in tl 
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possession of the assignor decree-holder as 
mortgagee, but these provisions do not 
affect the assignment of part of the decree. 

Lastly, we have to consider the provision 
that the execution proceedings shall be 
carried on in the name of the said Mr. 
Lodd Govindoss (the transferor) as here¬ 
tofore and the said Mr. Lodd Govindoss 
shall be at liberty to continue the Execution 
Petition No. 145 of 1905 in the District 
Court of North Arcot as Mr Lodd Govin¬ 
doss may think proper and Mr. Lodd 
Govindoss shall be at liberty to compro¬ 
mise the matter in the course of the said 
execution proceedings in any manner as he 
thinks proper. I am unable with great 
respect to agree with the conclusion of 
Oldield, J., that these provisions show that 
it was intended not that there should be a 
part transfer of the decree, but only a 
transfer of a right to sh-»re in any sum that 
Lodd Govindoss might choose to recover 
under the decree. On this question I 
entirely agree with the observations of 
Seshagiri Aiyar, J. Assuming the appellant 
to be a part transferee of the decree, there 
remains the more difficult question as to 
the effect of the stipulation that the trans¬ 
feror is to continue the execution proceed¬ 
ings as he may think proper. Seshagiri 
Aiyar, J., was of opinion that these stipula¬ 
tions merely established a revocable agency 
which the appellant was at liberty to 
revoke. It has also been argued before 
us, that, even if this be not so, and the 
stipulation goes further and prevents the 
appellant from intervening in the execu¬ 
tion, it would be invalid as opposed to the 
provisions of section 28 of the Indian 
Contract Act that “ every agreement by 
which any party thereto is restricted abso¬ 
lutely from e nforcing his rights under or in 
re-pect of any contract by the usual legal 
proceedings in the ordinary tribunals” 
is void to that extent. If the stipulation;, 
in question have the effect of restricting 
the appellant absolutely from enforcing 
his rights in execution as a part transferee 
of the decree, I am of opinion that they 
are void under the section and are no bar 
to the entertainment of the present appli¬ 
cation if a proper case is made out. 

Subsequent to the transfer the trans¬ 
feror decree-holder in my opinioq is in the 
same position as a joint decree-holder who 
has been allowed to execute under O. 21, 

R 15. As I have already ‘aid, I think the 
other joint decree-holders have a right to 
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ask to be allowed to intervene at any stage 
of the execution if their interests are not 
adequately protected and I think that 
equally in the present case the appellant 
the part transferee should be allowed to 
intervene and even given the conduct of 
the execution proceedings if a proper case 
is made out. As the District Judge has 
not dealt with this aspect of the case I 
would allow the appeal, set aside the order 
and remand the case for disposal according 
to law in the light of the above observa¬ 
tions. Costs to abide. 

Spencer, J. —1 agiee that the judgment 
of Seshagiri Aiyar, J., who was for allow¬ 
ing the appear against the District Judge's 
order refusing leave to the transferee 
Muthiah Chetty to continue the pending 
execution proceedings in E P. 145 of 1905 
should be upheld in this Letters Patent 
Appeal. 

Oldfield, J , who differed from him, did 
so for three main reasons, which are (I) 
that in his opinion the appellant had not 
obtained a transfer of the decree, (2) that 
the District Judge’s exercise of discietion 
should not be interfered with and (3) 
that the Civil Procedure Code does not 
provide any procedure for allowing a 
transferee of a partial interest in a 
decree to carry on pending execution 
proceedings commenced by his transferor. 

On the first point he was of opinion 
that under the terms of the indenture the 
appellant obtained only the right to reco¬ 
ver his share from the fund composed of 
realisations under the decree or the profit's 
of management as that fund might come 
into existence. 

Now the indenture provides for the 
assignment to the shareholder of “.one- 
eighth share or 12 a per cent of the decree 
amount together with the securities there¬ 
for and the outstanding arrears of rents 
and profits as standing on the date of the 
agreement that may be realised. 

A fund implies collection and its 
existence might be gathered from the 
creation of rules for its formation, its 
management, and the custody of cash 
belonging to it, but the indenture is 
singularly silent on such subjects. The 
arguments advanced by Mr. K. Bashyam 
Aiyangar on behalf of the respondent really 
amount to this, that there was a transfer 
of the debt without a transfer of the 
decree. That is an impossible position for 
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as soon as the decree was passed the debt 
became merged in it and ceased to exist 
independently of it. I consider that under 
the indenture there wa« a transfer of a 
traction of the decree amount and of a 
further interest in the decree-holder’s 
right to enjoy the rent-; and profits from 
villages mortgaged to Lodd Govindoss. 

I can see nj objection to the assignee 
of a portion of a decree being allowed to 
come in and execute it on behalf of him¬ 
self and his co-decree-holder under Order 
21, rule 16 of the Code of Civil Procedure 
[provided that the Court imposes under rule 
15 such terms for the conduct of the execu¬ 
tion proceedings as may be necessary for 
the protection of the interests of others, 
such as a direction for payment into Court 
of sums realised under the decree. Kishore 
Chawl Bhakil v. Gnborno Co. (3), 
M'.ithunar.uiuua Retldi v. Balakrisl.na Reddi 
t5), V(nkatara),ianiah v. Venkatacha'mul't 
(4\ Gyamanec v. RaUui Ram (8) are deci¬ 
sions which support this view ; and Decar 
Bukih Sirkar v. Fatik Jali (9) shows that 
no distinction should be made in this 
[connection between the institution of 
.execution proceedings and the continuation 
pf such proceedings already begun by the 
assignor decree-holder which are still 
pending. 

On the second point I am of opinion that 
the tran. feree decree-holder’s right of 
execution should not have been made to 
depend upon the discretion of the Court, 
tbee A,ad Ah' Molluh v. Haidar Ali (1C) 
where the change of language between 
sect,on 232 of the Code of 1882 and Order 
21 , rule 16 by the omission of the wcrJs 
>f that Court thinks fit ”, is alluded to). 

1 he discretion of the Court should be 
confined to laying down the conditions 
upon which execution should be allowed to 
proceed. There is no room for the exercise 
of the Court’s discretion otherwise. 1 
further think that if the Di ? trict Judge’s 
grounds for the exercise of this discretion 
appear to be ill-founded the appellate Court 
should in any case interfere. We have here 
an assertion on oath by the appellant that 
be respondent, Lodd Govindoss, is impro- 
perfy delaying execut ion, which has not been 

that 01 S 5° wn to be fahe ' 1 thiu ^ 

hat Lod d Govindoss was the agent of the 

L 8 > —- 
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appellant under the agreement for recover¬ 
ing whatwas due as the appellant’s £th 
share in the decree and the sale proceeds 
of the mortgaged properties, and that 
under sections 28 and 203 of the Contract 
Act, the appellant was at liberty to revoke 
the authority he gave in the indenture to 
his agent for carrying on execution pro¬ 
ceedings in his own (agent’s) name if he 
acted prejudicially to his (principal’s) inte¬ 
rest in respect of his one-eighth share. 

On the last point, the general provisions 
of seciion 146 of the Code of Civil Proce¬ 
dure and the special provisions of Order 
22 , rule 10 as to devolution of interest 
during the pendency of a suit appear to be 
ample authority for permitting the assig¬ 
nee decree-holder to continue the pending 
execution proceedings. Although Order 22, 
is headed—Death, Marriage and Insol¬ 
vency of parties—the use of the word 
assignment’ in Rule 10 implies that trans¬ 
fers of interest intir v-vos are included. 


The observation, though obiter, in 
Mtduapnre Zamindmi Co., Ltd v. Narenh 
Nurain Roy (11) that the express exclu¬ 
sion by Rule 12 of the application of Rules 
3, 4 and 8 of Order 22 from execution 
proceedings implies that the remaining 
rules are applicable even in execution 
commends itself to my mind. In the note 
to rule 12 in Amir All’s Civil Procedure 
Code there is an observation to the same 
effect. The observation in Situramastcami 
v. Lakshminara<itnha (12) that Rule 10 
would not apply to devolution of interest 
after the termination of the suit was one 
made with strict reference to an appeal. 
The learned Judges held that section 146 
would cover even appeals. I have already 
dealt with the objection that the assign¬ 
ment to the appellant was not of the decree- 
holder’s entire interest. The result is that 
i he appeal succeeds and the case must go 
back to the District Judge for passing 
orders under Order 21, rules 15 (2) and 16. 
Costs to abide. 


Kumaraswami Sastri, J. This ap¬ 
peal arises out of a difference of opinion 
between Oldfield, J., and Seshagiri Aiyar, 
J., as to the right of the appellant who 
claims to be a transferee of part of a 
decree to come on record and to continue 
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execution proceedings The decree is a 
mortgage decree for 21,21,000 rupees pas¬ 
sed in favour of the respondent’s father 
who was a mortgagee in possession on the 
29th September, 1903 in respect of which 
execution proceedings were filed by the 
decree-holder on the 13th December 1905 
and on the decree-holder’s death continued 
by the respondent his son. On the 1st 
October, 1917 the respondent executed an 
indenture in favour of the appellant which, 
appellant con'ends transferred to him an 
8th share in the amount secured by the 
decree for a consideration of 2,89,000 
rupees and which respondent states was 
only an assignment of an 8ih share of the 
sum that might be ultimately realised. 
The appellant on the strength of the 
deed applied to the District Court to be 
brought on record as assignee decree-holder 
and to execute the decree either in substi¬ 
tution of or jointly with the respondent. 
It was alleged that the respondent was 
conducting execution proceedings in a man¬ 
ner prejudicial to the appellant. The ap¬ 
plication was opposed by the respondent 
on the ground that he was not entitled to 
apply for the relief claimed The District 
Judge held that there was a transfer of an 
eighth share in the decree but that appellant 
was not entitled to the relief claimed as 
the deed of transfer stipulated that execu¬ 
tion proceedings were to be carried on by 
the respondent and that as there was a 
contract that he would not join in the 
execution proceedings. He did not go into 
the allegations made against respondent 
but contented himself with stating that the 
holder of a 7 8th share would not act in a 
manner prejudicial to the appellant who 
had an eighth share only. 

On appeal Oldfield, J. was of opinion 
that the appellant was not in Jaw entitled 
to the relief he claimed, while Seshagiri 
Ai\ar, J. took the contrary view. I agree 
with the view taken by Seshagiri Aiyar, J. 

So far as the indenture dated 1st October 
1917 is concerned, I am of opinion that it 
is an assignment of an eighth-share in the 
decree. This preamble distinctly states 
that Lodd Govindcss ‘'has agreed to 
assign to the share-holder P.M.A. Muthiah 
Chettiar one-eighth share or twelve and 
half per cent, of the decree amount together 
with the securities therefor and the out¬ 
standing arrears of the rents and profits as 
standing on this day that may be realised 
(according to the accounts of the Taluq 


Office) for a consideration of 2,89,000.” 
The deed proceeds to slate that in con¬ 
sideration of the said sum Lodd Govindoss 
assigned “ all the one-eighth share in the 
above said sum now owing cn the said 
decree as hereinbefore mentioned and ons- 
eighth share of the arrears of rents and 
profits now due and may be realised and 
hereafter to become due and may be 
realised on the said decree and of all other 
securities for the said decree amount to 
which Mr. Lodd Govindoss may be entitl¬ 
ed.” The transfer was subject to certain 
conditions. Execution proceedings were 
to be carried on in the name of Lodd 
Go\ indoss as heretobefore and he was at 
liberty to continue the execution proceed¬ 
ings in E. P. No. 145 of 1905 as he may 
think proper and be at liberty to enter into 
any compromise he thought fit. If the 
execution proceedings resulted in a sale the 
appellant was entitled to an eighth-share 
of lands purchased by the decree-holder 
himself or to an eighth share in the sale 
proceeds if the lands were put chased by 
strangers. A private sale of the property 
comprised in the decree was to be made 
on consultation with Muthiah Chettiar the 
transferee. I think it is clear from the 
terms that what was transferred was an 
eighth share of the decree and not simply 
a right to share in the amount that might 
be realised, the transferee having no in¬ 
terest in the decree itself. The preamble 
is clear and refers to the transfer of an 
eighth share of the decree The clause 
allowing the transferor to continue execu¬ 
tion proceedings in his name and giving 
him power to compromise are explainable 
by the fact that the transferor retained 
7,8th share in the decree and wanted to 
secure a predominating right in realisation. 
If all that was transferred was only a 
share in the fund that might be ultimately 
realised nothing would have been easier 
than to have said so. The whole tenor 
of the document shows that it was the 
l/8th share in the decree that was trans¬ 
ferred. 

I do not think there is anything in the 
provisions in the Civil Procedure Code 
prohibiting the transfer of a part of a dec¬ 
ree. In K’shore Chand Bhakat- v. Gisborne 

Go. (3) a decree-holder assigned a twelve 
annas share of the costs awarded to him 
and the transferee applied for the execu¬ 
tion of the decree. It was contended on 

appeal that as the transferee purchased 

• • 
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only a portion of the decree he had no right 
to be substituted in place of the decree- 
holder and permitted to execute. It was 
held that there was no prohibition in the 
Civil Procedure Code against the transferee 
of a part of the decree executing the decree 
subject to any equities which the judg¬ 
ment-debtors may have against the original 
decree-holder and subject to the interest 
of the original decree holders retained by 
them being safe guarded. 

In iluthwiarauuna Reldi v. Ba ! akri>h„a 
Reddi (5) it was held that there was no pro¬ 
hibition against one of several decree- 
holders assigning his interest in the decree 
and the assignee applying for execution. 
In Emloori Venkatarania’ia’ah V. Venka- 
tacha'lamulu (4) a decree-holder who ob¬ 
tained a decree for maintenance transferred 
it in so far as it related to the arrears ac¬ 
crued due. It was held followin. Ki'hore 
Ohan i Bhakat v. Gisborne an l Co. (3) and 
Mulhunarai/ana Riddi v. Balakrishmt 
Reddi (5) that the assignment of part of a 
decree was valid and the transferee of 
such part could execute the decree. 

If a transferee of a part of the decree 
can apply to execute a decree be is equal¬ 
ly entitled to apply to continue execution 
proceedings already instituted by fiis trans¬ 
feror. In Diotir Buksh Sirkar v. Fatik 
Jah (9) it was held that an assignee pen¬ 
ding execution proceedings can continue 
the execution proceedings as there was 
nothing in the Code to prevent the Court 
from recognising the transferee as the per¬ 
son to go on with the execution in cases 
where there was an assignment pending 
execution proceedings. In fact to hold 
otherwise would lead to great hardship 
and necessitate proceedings being com¬ 
menced de not>o. A fresh application may 
also be barred. 

I see nothing in the present Code of 
Civil Procedure preventing a transferee of 
part of a decree from applying to the court 
to bring him on record in the execution 
proceedings and allowing him to execute 
the decree either along with or in substi¬ 
tute 011 the decree holder. Section 
146 of the Code is very general and pro¬ 
vides that where proceedings • may be 
taken or applications made by or against 
any person, then the proceedings may be 
taken or applications may be made by 
or against any person claiming under him. 
yrder 21, rule 15 provides for applications 
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for execution by one or more joint decree- 
holders incase where adecree has been pas¬ 
sed jointly in favour cf one cr more persons. 
Rule 16 provides for the interest of any 
decree-holder in the decree being transfer¬ 
red and empowers the Court to execute 
the decree on the application of the trans¬ 
feree in the same manner and subject to 
the same conditions as if the application 
was made by such decree-holder. 

If assignment of rart of a decree is valid 
I do not see why the assignee should not 
apply to be allowed to execute the decree 
jointly with the decree-holder interested in 
the remainder on the analogy of a joint 
decree-holder applying for execution under 
rules 15. The words of section H6 which 
are very general do not prohibit this and 
so long as there is nothing in Order 21, 
rule 15 and 1C cutting down the right, 
section 151 will empower the Court to 
grant relief by applyirg principles analog¬ 
ous to rules 15 and 16 and give him 
relief even assuming that the rules would 
not in terms apply. Where rights are con¬ 
ferred bj the sections of the Code and no 
provision is made for a particular set of 
facts, I think courts ought to apply the 
provisions cf the rules which are nearest 
in point with such modifications as may 
be necessary and not refuse on the ground 
that the legislature has not made provi¬ 
sion for a particular case though within 
the gencralits of a section of the Code. 
The object of section 151 is to give such 
pow-er to Courts and to prevent a failure of 
justice. In cases of transfer of part of a 
decree pending execution I think the proper 
course is to allow the transferee to be 
brought on record in execution proceedings 
and to treat further proceedings as if it 
was a joint petition by the transferor and 
transferee. Even if rule 10, Order 22 does 
not apply to execution proceedings owing 

to the rule referring lo pending suits, I do 

not see why the same principle should not 
be applied. During the pendency of the 
suit a transferee of the whole or any part 
of the interest of the plaintiff or one 
of the plaintiffs is entitled to be 
brought on record and there is no reason 
why a transferee pending execution 
proceedings should not be given similar 
relief e-pecially as the transferee can only 
work out his rights by execution and a 
denial of the right simply because an exe¬ 
cution petition by his transferor was pend¬ 
ing would lead to grave hardship in case 
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the transferor is negligent or hostile. The 
present Code gives the court no discretion 
to allow a joint decree-holder to come on 
record aud execute the decree. It will, of 
course, be open to the Court to give the con¬ 
duct of the proceedings to such of the peti¬ 
tioners as it might think fit after taking 
proper steps to secure the interest of the 
others. 

The legal right of the petitioner to join 
an execution proceeding being in my opi¬ 
nion clear the question is whether the terms 
of the deed of transfer in his favour pre 
elude him from exercising the rights. The 
clause in the deed relied on runs as fol¬ 
lows :— 

“ Tk'»t the execution proceedings shall be 
carried on iu the name of the said Mr. Lodd 
Govindoss as before aud that the said Mr. 
Lodd Govindoss Krishnadoss shall be at liberty 
to continue the Execution Petition No. 146 of 
19uoin the District Court of North Arcot as Mr. 
Lodd Govindoss Krishnadoss may thiuk proper 
aud Mr, Lodd Govindns Krishnadoss shall also 
be at liberty to compromise the matter iu the 
course of the said execution proceedings in 
any manner as he thinks proper.”. 

I am of opinion lhat this clause does not 
amount to a negative covenant whereby 
the transferee precludes himself absolutely 
from having anything to do with execution 
proceedings under all contingencies. It 
merely amounts to an appointment of Lodd 
Govindoss as the transferee’s agent to real¬ 
ise the amount under the decree. It is not 
an agency coupled with an interest as Lodd 
Govindoss had no lien, charge or other 
interest in the eighth share transferred to 
Muthiah Chettiar. His interest is only in 
the 7,8th share not transferred. An arrange¬ 
ment between co-owners whereby one per¬ 
son is empowered to do certain acts for the 
benefit of all of them would not make the 
agency one coupled with an interest so as 
to make it irrevocable if his conduct is 
prejudicial to the other co-owners. The 
agreement that Mr. Govindoss was to 
continue the execution proceedings in his 
own name would no doubt be an important 
factor in determining who should be given 
the conduct of the execution proceedings, 
but I do not think it is an absolute bar to 
the iransferee applying to be added as a 
party to (he execution application in case 
he shows lhat he would be otherwise pre¬ 
judiced. Even if the agency is one cou¬ 
pled with an interest (here is nothing to 
prevent the principal from acting where 
tlj? agent refuses to act, or acts, in a man- 
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ner which is prejudicial to the interests of 
the principal especially when such a course 
is not required to safeguard the agent’s 
interests owing to a conflict between the 
interests of the principal and agent. An 
agent coupled with an intere.t is as 
much bound to act bona fide and in the 
interests of his principal as any other 
agent. The clause giving Lodd Govin¬ 
doss .the absolute discretion to com¬ 
promise would be unaffected by any 
orders bringing the petitioner on record in 
execution proceedings as there is nothing to 
prevent Lodd Govindoss from entering into 
a compromise. So long as there is no 
fraud or collusion the Court will record the 
compromise and would disregard any 
objection of the transferee who under the 
deed of transfer in his favour has deprived 
himself of the right to object to bona fide 
compromise of the claims under the decree. 

If the clause as to Lodd Govindoss con¬ 
tinuing execution proceedings >n his name 
amounts in law to an absolute prohibition 
of the transferee from executing, I think 
the clause would be invalid as falling un¬ 
der section 28 of the Contract Act which 
renders every agreement by which a party 
thereto is restricted absolutely from enforc¬ 
ing his rights under or in respect of any 
contract by the usual legal proceedings in 
the ordinary tribunals, void unless it can 
be brought under the exceptions to the 
section. The only way to realise by legal 
proceedings the fruits of a decree which 
has been transferred is by execution and 
when there has been an absolute transfer 
any direction that he shall not execute the 
decree under any circumstances would be 
a restriction repugnant to the interest 
crealed and so inoperative. 

It was contended by the appellant during 
the course of the argument that O. 22, 
K. 10 applied'to execution proceedings and 
reference was made to the fact that R. 12 
provides that nothing in Rr. 3, 4 and 8 
shall apply to proceedings in execution of 
a decree or order, thus making the other 
rules applicable. Reliance was placed on 
Midnap Ur Z'.mindari Co. v. Nu resit. J drain 
Roy (11) where Casperz and Sharfuddin 
JJ., observed: 

“Tbc present Code (Order 22. It. 12) seems 
to imply by tbe principle of exclusion, that 
all the rules of that Order except rules 3, 4 and 
8 are applicable to proceedings in execution of 
a decree or order, and we are inclined to tbink 
that JR 10 is so made applicable.” 
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These observations weie vb ; ter as the 
learned Judges began by stating that as 
the case was one not in execution of a 
decree it was unnecessary to decide the 
point. Reliance has been placed by the 
respondent cn the decisions passed under 
ihe corresponding section in the Act of 
18S2 and to Jagat Tarini Dn*i v. Rakkat 
Chandra Tevar;/ (13) and to Si'a f'1)1(1- 
mivv v. Lak'hnti 2?ara*imha (12) where 
it was held by Seshagiri Aijar and Napier, 
JJ. following Sttbbu rill n v. Rnngasicami 
(14) that O. 22, R. 10 does not apply to 
applications after the termination of the 
suit. I am of opinion that O. 22, R. 10 
which expressly refers to assignment, crea¬ 
tion or devolution of any interest during 
the pendency of a suit in terms excludes 
applications after a final decree has been 
parsed. The words “ pendency of a suit” 
mean the interval between the filing of a 
plaint and the passing of a final decree. 
It is no doubt true that applications for 
the execution of a decree are proceedings 
in the Suit itself. (Vi'rupakshappa v. Skid- 
dupp i and Bntappa (6). But in order to 
bring the case within O. 22, R. 10 the 
application should be in a pending suit. I 
do not think that the fuel that only 
Rr. 3,4 and 8 are referred to in R 12 would 
make R. 10 applicable if the wording ol 
the rule necessarily renders it inapplicable 
to execution proceedings. As a deciee for 
any deficiency that may arise has been 
passed in the present case which was deci- 
ded before the present Civil Procedure 
Code was passed it is unnecessary to con¬ 
sider if in mortgage suits the suit can 
under O. 34 of the present Civil Proce¬ 
dure Code be considered as pending till 
the last of the decrees contemplated by 
it has been passed. 

It has been argued that if R. 10 does 
noi apply there will be no appeal from 
the order of the District Judge to the 
High Court. As the District Judge pur¬ 
ported to act under O. 22, R. 10 and reject¬ 
ed his application an appeal will lie even 
if the court thinks the rule inapplicable. 

In Abdul Rahman Sahib v., Ganapathi 

r 'r jt held by'Sir Arnold 
White, C. J. and Subramania Aiyar J. that 
the fact that the District Judge had no 
power to pass an order under a particular 

(H) (1917) M.W.N. 806= 40 L C. 840. 


section does not bar this Court from 
treating the order as having been passed 
thereunder for the purpose of entertaining 
an appeal against the order and reference 
was made to the decision of the Privy 
Council in Hn.riieh Ghuuder Ch'ntdhnrg 
v. Kaltsundari Debi (15). A similar view 
was taken in Lak*hinana Cle'h/ v. Rama- 
nail an Ch°.ttl (2). The application is in 
substance one by a representative of the 
decree-holder to execute the decree and 
the relief claimed is against the judgment- 
debtor. The application is one to execute 
a decree. Ido not think it matters fron 
whom the objection proceeds. As the 
case falls under section 47 of the Code 
the order is, by virtue of the definition 
of decree in section 2, appealable as a 
decree. 

1 he appellant has made several allega¬ 
tions to the effect that the respondent has 
been acting in a manner prejudicial to 
bis interests. These allegations have not 
been gone into by the District Judge who 
disposed of the case on the ground that 
the appellant was precluded by the terms 
of the deed of assignment from making 
the application. The remark of the Judge 
that it is improbable that ihe respondent 
will act in a manner prejudicial to the 
recoven’ of the amount due under the 
decree as he has a predominating interest 
is hardly a finJingon the facts alleged on 
a consideration of ihe evidence before him. 
As respondent is in possession and enjoy, 
ing the rents and profits of the mortgaged 
property it may well be in his interests to 
delay execution as long as possible while 
he puts off the appellant's claims. 

1 would reverse the order of the District 

Judge and direct that the application of 

he petitioner be disposed of according to 

law in the light of ihe observations in the 

judgment. Costs to abide and follow the 
result. 


0 ise reman tei. 
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v. 

SomasunJara Mudaliar — Defendant- 
Respondent. 

Second Appeal No. 1020 of 1920, decid¬ 
ed on 19ih January 1921, against the 
decree of the Temporary Sub-J., Tanjore, 
in Appeal Suit No. 41 of 1919. 

’Hindu Law—Marriage — Bridegroom Spay¬ 
ing money to bride's parents for expenses of mar¬ 
riage as a condition of the contract—Marriage is 
in Asiua form. 

Where ns a term of the contract of marriage 
a sum of money is paid by the bridegroom to 
the bride’s parents for the expense of the 
marriage, the marriage is in the asura form 
3 M.L.J. 261 Foil. 

S.Mnth'ah MudaHar —for Appellant. 

r l\ V. Go'pvlasirami Mudaliar —for Res¬ 
pondent. 


Ramesam, J.: —It is admitted that the 
defendant paid Rs. 200 to the plaintiff be¬ 
fore the marriage. It is clear from the 
evidence and from the pleadings that the 
payment cf Rs. 200 for the expense of the 
marriage was a term of the contract of 
marriage. That being so, it follows that 
the payment was made for the benefit of 
the plaintiff. In the absence of the pay¬ 
ment, she would have had to find the 
amount in some other way, by borrowing 
or pledging her jewels or other properties. 
The cases relied on by the vakil for the 
respondent viz., Hira v. Han*aji Pema (1), 
Juik i son-la* Gopahlas v. Harkisondas 
Hullnchandus (2), Aulhikesavulu Chetty 
v. llamanujam Chetty (3),Reverend Gabriel- 
nathastra'mi v. Vnlliammai Ammd (4) 
have no bearing on this case. In Hira 
v. Hausaji Pem» (1) the payment was for 
the benefit cf the third husband. In 
Jaikisonlas Gnpaldas v. Harkisondas 
Hullochundas (2) it was for the benefit of 
the bride. In Authikeravnlu Chetty v. 
Eamanujam Ghetty (3) the payment was 
not of a price but a small customary pre¬ 
sent. In R<vereiid Gabrieli at haste a mi v. 
Yalhammai Ammal (4) an enquiry was 
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directed into the meaning of the word 
“ Parisam I think the case in Muthu 
Aiyar v. Chidambara Aiyar (5) applies to 
this case and I see no reason to differ from 
it. As pointed out by Steele, it is the 
essence of a Brahma form of marriage 
that the parents should incur the expense 
of the marriage (page 24) and so far as I 
am aware, the general usage is in accor¬ 
dance with this statement. No special 
custom among Mudaliars to the effect that 
the bridegroom should incur the expense 
of the marriage has been pleaded. On the 
other hand, the statement of M. Leon Sorg 
quoted in Mayne, page 100, shows that the 
asura form is common among the Tamil 
population, meaning probably the Sudias. 
I therefore find following Muthu Aiyar v. 
Chidambara Aiyar (5) that the marriage is 
in an unapproved form. 

The result is that the second appeal 
will be aliow'ed and the plaintiff will be 
given a decree for the properties in A 
schedule and item 1 of B schedule which 
are admitted to be the properties of the 
deceased and as to which only the appeal 
is pressed or for their value Rs. 445-8-0. 
Plaintiff will have proportionate costs in 
the first Court and all costs here and in 
the Lower Appellate Court. 

Spencer, J.:—I agree. 

It is not disputed that the sum of Rs. 200 
was paid by the bridegroom to the 
bride's parents for the expense of the 
marriage. 

This being so, it follows from Muthu 
Aiyar v. Chidambara Aiyar (5) that the 
marriage was in the asura form, as it is 
customary for the bride's parents to defray 
the cost of marriage in all Brahma form 
of marriage (Vide Steele on Hindu cus¬ 
toms). 

In my opinion the test is not to see how 
the money was utilised, as it would be 
impossible after payment to control the 
uses to which it might be put, but to see 
whether the parents were benefited by the 
payment. It is idle to contend that the 
parents are not benefited by a payment 
which relieves them of the burden of an 
expense to which they would ordinarily be 
subject. 

Appeal allot-ed- 

(6) Tl893) 3 M. L. J. 261. 
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A.I.R. 1921 Madras 609 (1). 

Wai.lis, C.J., and Ramesam, J. 

(flajec) Tar Mahomed Agoob Sait — 
Plaintiff-Appellant 

v. 

Walker V Co. — Defendants-Respon- 
dents. 

Original Side Appeal No. 63 of 1920, 
decided on 7th December 1920, from the 
decree of Coutcs-Trotter, J., dated 
21st April, 1920, in Civil Suit No. 635 of 
1919. 


these circumstances, the rule in Marriot v. 
Hampton (1) does not apply and the appeal 
must be allowed, the decree reversed and 
the suit remanded for disposal according 
to law. Costs in both Courts will abide. 

Appeal allowed. 


A.I.R. 1921 Madras 609 (2). 

Abdur Rahim and Odgers, JJ. 
Mania* —3rd Defendant-Appellant 


Contract Act, S. 12 — Defendants, plaintiff \ 
landing agents — Defendants receiving mone- 
when goods were landed, later on sending plaint 
iff bill for the amount of their charges — Defend 
ants are accountable for the moneys and plaint 
iff can sue to recover overcharges. 

When the goods were landed, the landinp 
agents for plaintiff would make an oral de 
roand on the plaintiff, for the amount>of theii 

rg u- 9 ,l co . , '? ct ’ th ® m ? n *y and scnd tbe plaint 
iff a bill with particnlars of Ihe charges later 

mid, that in these circumstances the proper 

h?i for fL 18 tl,at the d ? f « nrf ants are accounts, 
ble for the monies, which are paid to them, or 
the understanding that a bill is to be furnish- 

ed subsequently. The r U ,e in Harriott v. Ham 

not ann?i‘ 11 Sm ' th S Landin S Ca«es 403) doot 

DOtapp| y- IP. 609, 0.1.] 

T. It. Venhatarama Sac friar and 

S. Doramcami Aiyar —for Appellant. 

King and Partridge— for Respondents. 
Judgment.:-Thi S is an appeal from a 
Judgment of Contts-Trotter, j , dismissing 

a suit brought by the plaintiff to recover 
certain over-charges, alleged to have been 
made by the defendants, f or work 
," e ’ as landing agents for the 
plamnff a t the Madras Harbour. The 
learned Judge has dismissed the suit on the 
ground that the case is governed by 
Marriott v. Hampton (1). On appeal, it has 

?s ee p n n ti°t!!ld n< J ed bef ° re US ,hat the P lainliff 

is entitled to recover back the alleged 
over-charges under Section 72 of the Indian 

?a°kp aC A^ ’ a ®. havinsr bee " Paid by mis- 

llndo d *h d ? l ? ed J y When the goods ! 
landed.the defendants make an oral dema 

on the plaintiff, for 'the amount of * 

co ect ,he m °ney and send 

b, | W ‘ ,h P arti ™lars of 

think thin^ r ' lD - r heS6 circu ' T1 rtances, 
C h P per lnrerence is that the def 

are n a ?d e t aC fS 0U,ltab,e f0r the monie? . wh 
1 hiU f f ° n the ^"standing f 
a bill is to be furnis hed subsequently. 

(!) Smith’s Leading Cwea, Vol, TTp. 40 
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V. 

Kuthiravdfhath Kottaijil Raman and 
another —Petitioner and 1st Defendant- 
Respondents. 

Second Appeal No. 157 of 1919, decided 
on 6th October 1920, from the order of the 
Sub-J., South Malabar in Appeal Suit No. 
266 of 1918. 

Malabar Law—Kanom redeevted and mort¬ 
gagor obtaining possession under decree—Knnoni- 
dar appealing as to amount awarded jar improve¬ 
ments—Appellate Court enhancing amount — 
Kanomdar is not entitled to mesne profits for 
period between mortgagee obtaining possession and 
paying the amount as found by appellate Court. 

The plaintiff obtained a decree for redemp¬ 
tion of the hanom properties against the 
defendant and in execution of that decree, 
obtained possession of the properties after 
paying to the defendant the value of the 
improvements as settled by the Court of trial. 
The defendant appealed against the decree 
with reference to the amount awarded 
for improvements ; but he did not take any 
objection to the decree as to the right of the 
plaintiff to redeem. The appellate Conrt 
enhanced the amount payable on account of 
improvements, and to that extent, modified the 
decree of the Lower Court, 

Held, that under S. 5 of the Malabar Compen¬ 
sation for Tenants Improvements Act, the 
defendant was not entitled to remain in posses¬ 
sion after the decree for redemption and so 
was not entitled to mesne profits on the ground 
that under the Malabar Law the JTanotwdar is 
entitled to remain in possession until compen¬ 
sation for improvements is paid to him 

[P. 609, C. 2; & P, 610, C, 1.) 

O. Madhavan Nair —for Appellant. 

P. V. Puramt8irar,i Aiyar —for Respon¬ 
dent. 

JudgmentThe p'aintiff-respondent 
obtained a decree for redemption of the 
hanom properties against the third defend¬ 
ant and in execution of that decree, obtain¬ 
ed possession of the properties after paying 
to the third defendant the value of the im¬ 
provements as settled by the court of trial, 
l he 3rd defendant appealed against the 
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decree with reference to the amount awar¬ 
ded for improvements: but he did not take 
any objection to the decree as to the right 
of the plaintiff to redeem. The Appellate 
Court enhanced the amount payable 
on account of improvements, and to that 
extent, modified the decree of the Lower 
Court. The 3rd defendant now claims 
mesne profits for the period from the date 
when the paintiff obtained possession to 
the date when he deposited-'the value of 
improvements as fixed by the Appellate 
Court. In support of his claim the con¬ 
tention is put forward by the 3rd defend¬ 
ant that the decree for redemption and pos¬ 
session of the trial court was superseded by 
the decree of the Appellate Court, and as 
under the Malabar Law, the kanomdars 
are entitled to remain in possession of the 
property until compensation is paid to them 
for the improvements effected by them, the 
3rd defendant was entitled to remain in 
possession of the property until the 
plaintiff paid the enhanced amount as found 
by the appellate court. '1 he answer to this 
contention is that under S. 5 of the Malabar 
Compensation for Tenants’ Improvements 
Act, the tenant is not entitled to remain 
in possession after a decree in ejectment. 
Here there was a decree for ejectment 
which was not even challenged in appeal 
and the plaintiff lawfully obtained posses¬ 
sion under that decree. It is difficult to see 
how the 3rd defendant, the tenant can say 
that he was entitled under S. 5 of the 
Malabar Compensation for Tenants’ Im¬ 
provements Act to remain in possession, 
and claim mesne profits. Mesne profits 
are payable by a person who is in wrong¬ 
ful possession of anothers’ land but it is 
difficult to understand how the plaintiff 
can by any stretch of language be said to 
be in wrongful possession of the lands in 
the suit of which he obtained possession 
under a proper and effective decree of 
Court. 

Reliance was placed on a judgment of 
this Court in C. M. S. A. No. 123 of 1914 
but the facts of that case were very diffe¬ 
rent from those we have got to deal with 
in this case. There, the decree of the first 
court had been reversed by the Lower 
Appellate Court and in the meantime the 
plaintiff had obtained possession and the 
decree of the Lower Appellate Court was 
set aside by the High Court in Second 
Appeal. 



It seems to be quite clear that the 3rd 
defendant’s claim for mesne profits is quite 
unfounded. 


The appeal is 
costs. 


therefore dismissed with 
Appeal dismissed. 


* A. I. R. 1921 Madras 610. 

Sadasiva Aiyar & Coutts-Trotter, JJ. 

Dorasami Aiyar and another —Defend- 
ants-Appellants 

v. 

C. Seshadri Venkatarama Aiyar and 
others —Plaintiffs-Respondents. 

Appeal No. 159 of 1920, decided on 
26th November, 1920, against the decree 
of the Addl. Sub-J., Tanjore, in Appeal 
Suit No. 47 of 1919. 

* Hindu Law—Alienation by father of ances¬ 
tral property—Benefit apart from necessity cannot 
support alienation. 

The sale by the fathor of undivided ances¬ 
tral family lands is not binding on the sons 
where there is no necessity for the sale, no 
present pressure on the estate, no reasonable 
marriage expenses of any female members of 
the family to be met, no Government or other 
revenue to be paid or any of the rest of the 
usual matters considered to be necessary pur¬ 
poses The fact that the father acted bona fide 
and thought that what he did would be for the 
benefit of himself aud his sons is not enough 
to support the sale. [P. 611, C. 1.] 

K. S. Krishnaswami Aiyangar —for 
Appellants. 

K. V. Krishnaswami Aiyct* and N. Swami • 
natha Aiyar —for Respondents. 

Sadasiva Aiyar, J.: —This is an appeal 
against what is alleged to be an order 
of remand passed by the Lower Ap¬ 
pellate Court after reversing the decree 
of the District MunsifF. I find from 
the memorandum of appeal to the 
High Court that it was first presented 
as a memorandum of second appeal, the 
value of a second appeal being given 
as Rs. 1,165-8-0 and the appellant being 
prepared to stamp it with Rs 85 stamp. 
I am told by the appellant’s learned Vakil 
that the office construed the Lo wer Court’s 
decision as a mere order of remand and 
not as a decree and that hence he altered 
his memorandum of second appeal into a 
memorandum of Civil Miscellaneous Ap¬ 
peal. Looking at the judgment of the 
lower appellate Court, I find that it 
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declared the plaintiffs’ right to have their 
father’s sale-deed set aside as regards their 
shares and it follows that the plaintiffs 
were also entitled to a preliminary decree 
for partition. I also find that the decision 
in the lower appellate Court as formulat¬ 
ed in its judgment was embodied not in 
the order of remand but in a paper which 
has the heading “ decree I do not 
therefore, think it necessary to go further 
into this question whether the decree 
which has been drawn up by the lower 
appellate Court should have been a preli¬ 
minary decree for partition coupled with 
an order of remand for passing a final 
decree as to mesne profits or whether the 
heading “ decree ” is a mistake for the 
heading “ order of remand”. These 
technical questions of procedure do not 
ordinarily appeal to me unless the merits 
are so clearly on the one side or the other 
that a decision on the technical questions 
is the short way, to deal out substantial 
justice. 


Coming to the merits, the question i 
whether on the facts the lower appellati 
‘Court was right in its view that accordinj 
to the principles of Hindu Law the sale bj 
the 1st defendant the father, of all the un 
'divided ancestral family lands was bindinf 
on the sons, the plaintiffs. That there 
was no necessity for the sale, no preseni 
pressure on the estate, no reasonable 
marriage expenses of any female members 
of the family to be met, no Government or 
other revenue to be paid or any of the 
rest of the usual matters considered 
to be necessary purposes seems to be 
clear on the record. It is however 
[argued by Mr. Krishnaswamy Aiyan- 
jgar that the 1st defendant acted bona 
\fide and thought that what he did 
•would be for the benefit of himself and 
Ibis sons and that therefore the alienation 
is binding upon the sons, and he relies 
upon a certain general expression in the 
judgment in Banuman Prasad's case about 
benefit to the estate” which expression 
follows other expressions of defined and 
restricted meaning dealing with Qecessi- 
T. es a . nd pressures. He further relies on 
the observations of Sundra Aiyar, J., in 
in re Krtshnasamy Doss Heidi (l). These 
latter observations are obiter dicta and 
-they have.been couched in very guarded 
apd tentative language thus : 

«'i. w - N - e® 


*’ It may be that if a sale is positively bene¬ 
ficial to tbe family it may De supported as 
against the oiher members of tbe family and 
that mere sentimental considerations against 
tile alienation of ancestral property may not 
entitle them to set aside a sale." 


And it may be that the question may be 
more aptly expressed by putting it in the 
form'* whether tbe sale was a pr>pcrand 
reasonable act ” instead of “whether it 
toas necessary." (The italics for the words 
“may" are mine). I do not think that 
these guarded observation 1 ,, which as 1 
said are obiter can be deemed to afford 
much assistance in the decision of the 
question in dispute. Then Mr. Krishna- 
swamy Iyengar relied on the case of 
Vembu Iyer v. Srinivasa Iyengar (2'. That 
was a case of alienation by a guardian of 
a minor and not by a manager of a 
Hindu family. Sundara Aiyar, J., 
compared and contrasted the respec¬ 
tive powers of a trustee, of a mana¬ 
ger of a Hindu family and of a 
guardian of a minor without formulating 
anything like a rule of law. I think that 
that case also throws .very, little light on 
the question we have to decide. In 
Trevelyan’s Hindu Law at page. • 286 the 
question of benefit apart from, necessity 
is considered and the conclusion arrived 
at on a consideration of the authorities, is 
that so far as the writer was aware, there 
was no case in which a sale or charge 
has been justified by benefit apart from 
necessity. ‘ ' . 

* 9 % 

Speaking for myself, ! should be glad 
if the liberal opinions of Sundara Aiyar, 
J., indicated - in -In re Krishnasnmy Doss 
R*ldi (1) could be laid down as the Hindu 
Law upon this point. Having regard, 
however, to the observations of the 
Privy Council as to the powers of a 
temple trustee in Palaniappa Ohettyv. 
Devasikamony Pandora Sarmadhi O) in 
respect of his powers to deal with immove¬ 
able property of Jhe trust even by the 
way of the grant of a permanent lease, 
I regret that I feel myself bound to follow 
the more conservative view or the law on 
this point. I am not therefore prepared to 
dissent from the lower appellate Court’s 
view of the law as to the invalidity of the 

M?£. ( T?M7. 3 M - ***' 1 • O.~609=si2 

li 81 14? l (P. i d 1 ) Mad - ,0s “ s ’ !• 0- 
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sale in the present case as against the 
sons’ shares and I would dismiss the appeal 
with costs. 

Coutts-Trotter, J. :—I am of the same 
opinion. In my view this must be treated 
now, that we have got it, as a remand order 
notwithstanding that owing to some care¬ 
lessness it was described as a decree, and 
I am dealing with it on that footing. 

Now a point of interest and importance 
has been raised in this case as to whether 
the proper test to be applied to transactions 
of this kind is the test applied, for instance 
by Mr. Justice Kernan in liatnam v. 
Govindrajalu (4), or whether the correct 
view is that expressed by Sir John Trevel¬ 
yan in the passage just referred to by my 
learned brother. 

When we come to the cases, however, 
they are, in fact, cases of necessity and 
not merely of such benefit as a prudent 
man would seek to confer on his family. 
In my view the latter test would be as 
fatal here as the stricter. I cannot see the 
si ghtest reason to think that what the 
father intended would possibly benefit 
the family. What he did is quite appa¬ 
rent. It was to benefit his divided 
brother and extricate him out of his 
financial difficulties and the subsidiary 
motive is said to be that the lands for the 
various reasons given in paragraph 6 of 
the Subordinate Judge’s judgment were in¬ 
convenient and troublesome to manage. 
It would seem idle to say that would justi¬ 
fy a man in alienating not a part but the 
whoie of their family properties. There 
is not a word in this case from start to 
finish that there was any urgency except 
as to the brother, still less any purpose of 
the family as a family to which these 
moneys were to be applied. Id these circum¬ 
stances, I agree that trie appeal fails and 
must be dismissed with costs. 

Appeal dismissed. 

(4) (1879) 2 Mad. 339. 
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Sadasiva Aiyak and Coutts 
Trotter, JJ. 

(Appla) Rulcmani Ammal and another 
—Appellants. 

v. 

Kultuvuvu Nai'asi.innu Fr/er and another 

—Respondents. 

Appeals Nos. 25 and 26 of 1920, decided 
on 6th January, 1921, arainct the Appellate 
Orders of the Dist. J., Madura, dated 27th 
October, 1919, in Appeal Suits Nos. 249 
and 250 of 1919. • 

(a) Civil P.C., 5. 100—Lower Court entertain m 
ing appeal in matter in which no appeal lies— 
Remedy is by revision-petition and not by second 
appeal—Civil P. C. 9 S, 115 . 

Second appeal in a matter in which there is 
not a first appeal is incompetent. The remedy 
against the order passed by the lower appellate 
Court in an appeal in such matter is not by 
second appeal but by revision petition. 

[P.614,0. 1.] 

(b) Civil P.C\, S , 151-Memo of appeal can be 
converted into revision petition— CivilP.C. t S % 115 , 

The High Court has power to convert a 
Memorandum of Appeal into a revision-petition 
in a suitable case. (P. 6)4, C. 1.] 

•(c) Civil P. C. t S . 47 and 0. 21 , Rr. 103 a)ul 
100 — Application under 0. 21 , R. 100 fought out 
between parties to suit—Appeal lies - Civil P. C. t 
0. 21 , Rr. 103 and 100. 

An appeal lies where an application under 
O. 21, R. 10'J was fought out between persons 
who were parties to the suit or the representa¬ 
tives of the parties to the suit. 42 Bom. lO.Diss; 
43Mid.69 and 39 M.L-J. 603, Foll.lP.614, C. 2.) 

• (d) Mortgage—Prior and puisne mortgagees 
Mortgagor entitled to possession at time of both 
mortgages -Decrees on mortgages - Both mortga¬ 
gees • par ties Jo both decrees—Purchaser under— 
Later decree is entitled to possession though 
decree was on puisne mortgage . 

Per Sadasiva Aiyar , /.-What passes to a 
mortgagee is the right to sell the mortgagor’s 
interest as it stood at the date of the mortgage, 
subject only to this ; that in his'suit he roust 
make all subsequent mortgagees parties if he 
wishes the sale to be free of their encum¬ 
brances. 40 Mad. 77, Foil. So where the 
mortgagor was entitled to the possession 
of the property both at the date of the 
first mortgage and* at that of the seoond 
mortgage, and where both the mortga¬ 
gees are parties to and are bound by the 
decrees on both the mortgages, there is a con¬ 
flict between the rights to possession obtained 
under the two decrees and under such circum¬ 
stances, the rights under the laterdeoree must 
prevail, though relating to the second mort¬ 
gage. 31 M.L.J. 219, Foil. • IP. 614, O. 2. J 
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# (e) Civil P.C..S. 11—Decree—Conflict between 
rights under two decrees between same parties — 
Later adjudication must prevail . 

la cases of judgments inter parties , the later 
adjudication should be taken as superseding 
the earlier whether or not the earlier adjudica¬ 
tion wn« pleaded as a bar to the trial of the 
soit in which the later adjudication was 
made. 31 M. L. J. 219 Foil. [P. 615. G. 1.) 

(f) Practice — Precedents — Prejyondtrance of 
authority in the particular Court should be fol¬ 
lowed . 

In matters of procedure it is advisabletbat the 
preponderance of authority in the particular 
Gourt should be followed, even supposing that 
if the matter were res Integra a different con¬ 
clusion might be come to. | p. 615, C. 2.] 

tf?) Civil P. C., 0. 21 % R. 100 and S . 47 ~ 
Application under 0. 2U R .—100 by party to 
decree-Court should confine itself to the de¬ 
cree—Execution. 

P«jr Coutts-TrotterJ.—ln aa application under 
O. ll 9 R. 100 by a person who is a party to the 
decree all that the Court is entitled to do is 
to construe the decree before it. [P. 615. C. 2.] 

A. Narauanaswami Aiyar— for Appel¬ 
lants. 

K. V. Krishnasicatni Aiyar and N. 
Swaminatha Aiyar— for Respondents. 

Sadasiva Aiyar, J.:_This is an anneal 
against the order of the District Judge of 
Madura who in reversal of the order of 
the Principal District Munsiff of Madura 
directed possession of certain properties to 
the respondents. 


The facts are a little complicated an 
the material ones have to be stated t 
understand the questions in dispute, 
stating them I shall sometimes identif 
the parties wita their predecessors-in-titl 
in order to avoid unnecessary and confm 
mg details. The appellants in C.M.S7 
25 and 26 were the petitioners in tb 
MunsilTs Court. As mortgages, the 
vendor (predecessor-in-title) obtained tb 

first decree for sale of the plaint property 
m a suit brought against the mor 
Jg?. and a ^inst the respondent 
(2nd mortgagees). Either by carelessnet 
or deliberately in order to obtain a speed 
decree for sale, he agreed to a decree fc 

Shf SU f *t Ctt ° th ® subse< Went mortgae 
nght of the respondents. This decree wa 
passed m July 1907. 

respondents then brought O S N, 
343 of 1909 against the conTon mor£ 

rhe Sf tb r end0r petition!] 

u h? was a - subsequent mortgagee 


position which he consented to occupy in 
the proceedings in the prior suit). After 
this suit of 1909 was brought, the peti¬ 
tioners’ vendor brought the mortgaged pro¬ 
perties to sale in execution of his first decree 
and purchased them himself on 8-11-1909. 
Then he filed a written statement in the res¬ 
pondents suit claiming priority over respon¬ 
dents’mortgage. While that suit was pend¬ 
ing lie got delivery of the properties which 
he purchased in his first suit in March 
1910. 


The respondents’ second suit was dec¬ 
reed on 23-8-1910 and that decree directed 
the plaint property to be sold “ subject to 
the priority ” of the petitioner’s vendor "to 
the extent of the amount declared due ” to 
her in her prior decree of 1907. In accor¬ 
dance with this preliminary decree of 
August 1910 a final decree was passed in 
1916, the properties were again sold in the 
second suit of the respondents and they 
were purchased by the respondents in Octo- 
ber 1917. 


I have already said that the petitioner’s 
vendor as purchaser in his first suit 
obtained delivery through court in March 
1910 ejecting the common mortgagors. 
The respondents as purchasers in 1917 in 
their second suit applied for delivery and 
got delivery on 5-2-1919 dispossessing the 
petitioners. It was under these circum¬ 
stances that the petitioners filed their 
applications in the Munsif’s Court out of 
which the second appeals have arisen. 
I he applications were filed under O. 21, 
100 for restoration of possession (as I 
stated in the beginning l have identified 
the vendor of the petitioners whose names 
are Appiah. K. K. Rukmani Ammal, 
A. Ramachan and A. Rajaram with his 
predecessor-m-title including Venkatachala 
Aiyar who was the fir-t mortgagee of 1894, 
his title being traced through several 
transfers by alienations, inheritance etc. 
So also with the Respondents.) 

Munsi f S» nt ed the petition- 
ers applications and restored them to 

possession on the ground that their vendor’s 

court-purchase in November 1909 was 

of b Drioririr th n P® 11 * 10 " 6 " 5 ’ odors’ d*m[ 

P a « ppaal by the 

the lcrwvr appellate Ctfurt re 
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possession to the respondents. Though 
the judgment of the lower appellate court 
contains several paragraphs, the reason for 
the decision may be said to be given only 
in one short sentence as follows“ The 
subsequent mortgagees the present appel¬ 
lants (that is the appellants before the 
District Court who are the respondents in 
this court and were the respondents in 
the Munsif’s Court) had a right to 
redeem the first mortgagee and they have 
therefore a right to possession in pursuance 
of their purchase in execution.” The 
contentions formulated in the 15 grounds 
of the Memorandum of Appeal to this 
Court may be boiled down to these three 
namely, (l) No appeal lay to the District 
Judge from the order of the District Munsif 
as the order was passed by the District 
Munsif on an application under Order 21, 
rule 100 and as Order 21, rule 103 makes 
the District Munsif’s order final subject 
only to the result of a suit by the defeated 
party; (2) The petitioners’ appellants’ 
decree for sale and purchase being earlier, 
they were entitled to possession against the 
respondents ; (3) At any rate, the lower 
appellate Court ought to. have granted 
possession to the respondents only on condi¬ 
tion that they paid the amount due under 
the petitioners' first decree. 

If the appellants’ first contention that no 
appeal lay to the District Judge is correct, 
then their second appeals to this Court 
in a matter in which there is not even a 
first appeal are, of course still more in¬ 
competent and they ought to have put in 
revision-petitions against the District 
Judge’s order on the ground that it was 
passed by him without jurisdiction. How¬ 
ever as we have power to convert a 
Memorandum of Appeal into a Revision. 
Petition in a suitable case, I am not 
inclined to dispose of these second appeals 
on a mere technical ground. The question 
whether an appeal lay to the District Cpurt 
should, no doubt, be answered in the 
negative if the - petitioners applications to 
the District Munsif fell only under Order 
21-, rule lOfrhaving - regard to the provisions 
of Order 21, rule 103. But it is'contended 
by the respondents that the applications 
fell also under section 47 (old section 244) 
that the common order was therefore a 
decree within the definition of decree in 
section 2, clause 2 and that appeals conse¬ 
quently- lay under section 96 (1) to the 
District Cour t from'that order- Much-’may 


be said and much has been said in support 
of both sides on the question whether an 
appeal does or does not lie where an appli- 
cation under Order 21 rule 100 was fought 
out between persons who were parties to 
the suit or the representatives of the 
parties to the suit. Veyi.n lramu'hit Pillai 
v. Maya Natan (1) and Meyyapa Chetti v. 
Chidambara Clielly (2) support the respon¬ 
dents’ contention that an appeal lies in 
such cases Ziprn v. Hnri Supiu (3) 
and the decision of Oldfield and 
Bakewell, JJ. in A. A. O. No. 118 
of 1916 support the appellants’ conten¬ 
tion. 1 think in a matter of procedure, it 
is advisable to follow the preponderance of 
authority in this Court especially as Old¬ 
field, J. who was himself a party to the 
decision in A A. O. No. 118 of 1916 
afterwards (in Meyapfa Chetti v. Chidam- 
bara Chetti (2) at page (607) treated that 
decision as of "doubtful correctness”. 
This disposes of the first contention on the 
side of the appellants. 

We next come to the 2nd contention of 
the appellants,- namely, that as first pur¬ 
chasers of the rights of the mortgagor, the 
Petitioners-Appellants are entitled to pos¬ 
session. That would be so according to 
the authorities if their predecessor-in-title 
was not a party to the respondents’ subse¬ 
quent mortgage suit. As pointed out by 
my learned brother in the case in Chinnu 
Pillai v. Venhatasamy Chettiar (4) decided 
by my learned brother and Srinivasa 
Aiyangar, J. 

“ What passes to a mortgageo is the right 
to sell the mortgagor’s interest as it stood at 
the date of the mortgage, subjeot only to this ; 
that in his suit he must make all subsequent 
mortgagees parties if he wishes the sale to be 
freo of their encumbrances. The other princi¬ 
ple is that of any number of mortgagees, the 
later can always redeem the earlier, but oannot 
be compelled to do so, and the earlier cannot 
redeem the later except by consent.” 

Now the petitioners’ vendor purchased 
in November, 1909 the mortgagor’s right 
to possession asit stood in 18->4, (the date 
of his mortgage) and hence he’ became in 
November, 1909 the owner of the proper¬ 
ty. Afterwards he was made a party to 

(1) (1919) 43 Mad. 696=39 M.L.J. 456=68 I. 

C. 601=(1920) M.W.N. 299- 

(2) (1919) 39 M.L.J. 603=12 L.W. 273 = 

61 I.C 349=(1920) M.W.N. 662. 

(3) (1917) 42 Bom. 10=42 I.C. 73=19 Bom. 

L.R- 774. 

(4) (1915) 40 Mad. 77 = 30 M.L.J. 347=34. 

. . I.. C. 607=(1916) M. W. N. 246. ’ * 



1921 


RUKMANI ANIMAL v. SARASIMMA IYER (Coutts-Trotter.J.) 


Madras 615 


the respondents’ suit of 1910, the respond¬ 
ents’ suit being based upon their mortgage 
of 1897, and the respondents got their 
decree for sale which,of course included the 
right of the mortgagors as it stood in 1897 
and therefore included the right to posses¬ 
sion of the land. The result is that the 
petitioners’ vendor first obtained in 1909 
the right to possession as purchaser of the 
mortgagor’s right to possession. The res¬ 
pondents then obtained the same right to 
possession in 1917. If the petitioners’ 
vendor is not bound by the respondents’ 
decree, nor the respondents by the peti¬ 
tioners’ vendors’ decree, then the petition¬ 
ers’ vendor’s first purchase would give him 
the right to possession against the respond¬ 
ents. But each side having been implead¬ 
ed in the other side’s s..it, both sides are 
bound by both the decrees. But where 
the rights obtained under two decrees both 
binding on both sides are in conflict with 
each other, the rights under the later 
decree must prevail. This follows from 
general principles of jurisprudence : and I 
need refer only to Se-hayya v. Venkatadri 
ippa R>to (5) decided by Ayling and 
Srinivasa Aiyangar, JJ., the head note 
of which is as follows : “ In cases of 
judgments inter paries , the later adjudi¬ 
cation should be taken as superseding the 
earlier whether or not the earlier adjudi¬ 
cation was pleaded as a bar to the trial of 
the suit in which the later adjudication 
was made”. Hence the second conten¬ 
tion also fails. 

As regards the 3rd contention, the learned 
Vakil for the respondents intimated that 
his clients were prepared to pay the amount 
declared due to the petitioner under the 
decree in O. S. No. 276 of 1906 into 
Court at any time. I think that jus¬ 
tice and principle require that lower 
appellate Court’s decree ought to be modi¬ 
fied as follows:— 


Add to the first paragraph of the decre 
of the lower appellate Court in A. 
No. 249 of 1919 after the word “ certi: 
cate" the words ” but subject to the a 
pellants in the District Court (Kuthr 
Narasimhier and Kuttuva Kasturi Ran* 
Atyar) paying to the petitioner (Rukma 
Ammal) half the amount due under tl 
decree in O. S. No. 278 of 1906 with 


<6) (19 2M.W.N L 5ii9 219 “ 8C L °' 289 = 09 


1st July 1921 the amount so due being 
also inserted at the end of the decree’'. A 
similar addition will be made to the 
decree in A. S No. 250 of 1919. There 
will also be a clause before the heading 

Appellants’ costs ” to the effect that in 
default of payment of the amount, declared 
to be due on the 1st July, 1921 within that 
date ihe appeal to the District Court shall 
stand dismissed with costs. 

As regards the costs in this Court I 
would direct the parties to bear their 
respective costs. 

Coutts-Trotter, J.—On the first point, 
I agree with my Lord tint in matters of 
procedure it is most advisable that the pre¬ 
ponderance of authority in this Court 
should be followed, even supposing that if 
the matter were rrs interjra one might 
come to a different conclusion. I therefore 
adopt the doctrine of Veyindramuthu Filial 
v. May a Nadan (1) and Meyyapfa Ohetty 
v. Chidambaram, Che tty (2) that rule 103 of 
Order 21 only applies to cases where stran¬ 
gers to the decree are involved, and that S. 
47 of the Civil ProcedureCode governs cases 
where those concerned are parties to the 

suit or representatives of parties. On that 

view, an appeal lay, and was rightly en¬ 
tertained. The result is certainly logical, 
though I cannot bring myself to believe 
that the draftsman of Order 21, rule 103 
meant to give both an appeal and a sub¬ 
stantive right of suit to the defeated party. 
But I yield to the consideration that in 
matters of procedure, consistency is the 
all important thing to keep in view. 

On the merits also, I agree with my 
Lord, though on somewhat different 
grounds. This is an application in execu¬ 
tion : and I corceive that all we are called 
upon or entitled to do is to construe the 
actual decree that is before us. It may be 
that the result would be the same if we 
had to consider both decrees together, and 
if my conclusions in Chinnu Pillai v. 
VunJcatasami Chelliar(,4) are sound, it would 
seem that the respondents’ case here is well 
founded. But I prefer to rest my decision 
on the narrower ground that we are only 
concerned with the second decree, that in 
O. S. No. 343 of 1909. That decree order¬ 
ed the sale of the property subject to the 
amount due to the respondent under the 
decree, in O. S. No. 276 of 1906. The 
only possible construction of the decree in 
O. S. No. 343 of 1909 is that the equity of 
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redemption passed to the purchaser in- that 
sale, i e., the respondent, subject to the 
rights of the appellant as mortgagee. 

I agree that the appeals should be dis¬ 
missed. 

Appeals dismissed. 


* A. !. R. 1921 Madras 616. 

Spencer and Ramesam, JJ. 

(Koonamneni) Ma'.layy i and another — 
Petitioners-Appellants, 

v. 

( Kannega'i ) China Kotayya and others — 
Respondents. 

Appeal No. 33 of 1920, decided on 24th 
February 1921, from the Appellate Order 
of the Tempry. Sub J., Guntur, in Appeal 
Suit No. 94 of 1919, dated 7th August 
1919. 

*Civil P C-, 0. 21, R. 2— Pre-decree agreement 
cannot be pleaded as a bar in execution proceed¬ 
ings-Execution. 

An agreement made before the passing of a 
decree, which, if raised in the suit, would nega¬ 
tive wholly or partially a defendant's liability 
to meet the plaintiff’s claim, is one which 
would constitute a valid defence to the suit; 
but such an agreement cannot be pleaded as a 
d 'fence to nn execution application. 40 M. 
233; 43 M. 725 ; 8 L W 205, Rel. on. 

?IP. 616, C. 1.] 

K. Kamannct —for Appellants. 

B. Satyanarayana —for Respoidents. 

Spencer, J.; —In this case there was a 
suit brought upon a mortgage which ended 
in a decree. When the decree-holder came 
to execute his decree, defendant-; 3 and 4 
pleaded that there was an agreement, before 
suit, between them and the mortgagee, by 
which the mortgagee ag’eed to receive 
Rs. 1,500 from them and to free two of the 
mortgage items from liability. Both the 
Courts below have held that this agreement 
should have been pleaded in the suit and 
could not be raised as a defence to the exe¬ 
cution. An agreement made before the 
passing of a decree, which, if raised in the 
suit, would negative wholly or partially a 
defendant’s liability to meet the plain-iffs 
claim, is one which would constitute a valid 
defence to the suit. Such an agreement 
canaot be pleaded as a defence to an execu¬ 
tion application. This seems to be the 
general effect of the decisions both of this 
Court and other High Courts. But as the 


authorities both for and against this pro¬ 
position have been fairly and clearly placed 
before us by Mr. Kamanna who appeared 
for the appellants, it is necessary to deal 
with them while acknowledging our in¬ 
debtedness to him for the pains he has taken 
to collect them. 


In Hama Ayyan V. Sreenivasa Pattar (1) 
the agreement provided for the discharge of 
the decree ; in execution one of the defend¬ 
ants took objection to the a signment of 
the decree to the assignee-plaintiff, and not 
to the validity of the decree as passed. In 
Mahomed Khan Bahadur v. Mohamad 
Munawar Sahib (2) also, the agreement 
was for the discharge of the decree. 
Chidambaram Chetttar v. Krishna Vathiyar 
(3) dealt with the case of an agreement to 
give time for the satisfaction of the decree 
and not to assign the decree to others 
meanwhile. This is the way in which this 
case has been understood by the learned 
Judges who decided Arumugam Pi'lai v. 
Krishnasami Naidu (4) (see the judgment 
of Oldfield, J.) Then we come to two 
doubtful decisions. One is Krishnama- 
chariar v. Ruhmani Animal (5) in which 
there is no discussion of the point whether 
the execution application could be granted. 
There was a discussion as to whether a 
certain document was a release and required 
registration; and after finding these points 
in favour of the judgment-debtor (the 6th 
defendant) the learned Judges simply ex¬ 
pressed the opinion that the lower court 
was right in refusing to grant the appli¬ 
cation to execule the decree. I do not 
regard this as an authoritative case on the 
question now before us. In Buhnam 
Amnial v Krishna much ary r 6) there is an 
observation that an agreement not to 
enforce the decree does not touch the 
validity of the decree, and therefore, it is 
a matter which can form the subject of 
execution proceedings. On the facts as 
stated in that case I am, with great respect, 
unable to agree with this observation. An 
agreement that a decree to be passed 
should not be enforced does, in m y opinion, 

(1) (1896) 19 Mad. 230 -5 M. L.J. 218. 

(-2) (1908) 31 Mad. 467= 1 M. L. T. 229. 

(3) (1917)40 Mnd 231 = 32 M. L. J. 13 = 6 

L W. 132 = 37 I 0. 836 = (1917) M.W. 

N. 44. 

(4) (1920*) 43 Mnd. 725 = 39 M. L.J. 222 = 

56 1. C. 976 = 12 L W. 41. 

(6) (1905) 16 M. L.J. 370. _ _ 

(6) (1910) M W.N. 798=8 I.C 1071=9M.L.T. 

464. 
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affect the question whether the decree 
should be passed and therefore it should 
have been made a ground of defence in the 
suit. The conduct of a party whocollusi- 
vely allows a Court to pass a decree at the 
same time privately agreeing with the 
plaintiff that such a decree should not be 
enforced is, in my opinion, committing a 
fraud on the Court which should not be 
countenanced by permitting him to put 
forward such a plea in execution. 

1 be case in Subramania Pillai v. 
Kumara Vein Aniba r am (7) purports to 
follow a case in la'das Narandas v. 
fCishorJas Dcvid'ie (8) which is said to 
have been followed by R'tkmant Ammal 
v. Krishnnmachari (6) already referred to, 
and purports to dissent from Hasson Alt 
v. Oauzi A>i Mir{ 9). So far as this case 
dissents from the Calcutta decision which, 
to my mind, is perfectly sound, I am 
respectfully unable to agree with it. 


sami ilcopan V. Sttbba’nksluni Aitimal (13 
which follows Chidambaram v. Krishna 
(3) the agreement pleaded in the present 
case could not be set up in execution, and 
therefore, the lower Courts were right in 
refusing to admit it. 

The second appeal must be dismissed 
with costs. 

Ramesam, J.—I agree. I have nothing 
to-add. 

Apj eal dismifsel. 


M ( W > N < 547 8) 8 L * W ’ 2 ° 5= 16 I,C * 880 = ( 1918 ) 
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Abdur Rahim and Odgers, JJ. 

A. F. Rumachanlra Aiyar- —Plaintiff- 
Appellant and Petitioner 


The cases in Feerannu v. Veeranna (10), 
Laldas Nar-mdas v. Kishordas ucvida 9 
(8) and Gann Singh v. Gajadhar Da<( 11) 
are cases of awards whichhave been made 
out of Court through the'.intervention of 
mediators without a reference to arbitra¬ 
tion by Court. In those cases the award 
has been embodied in a decree of court and 
it has been held that in matters of costs 
an agreement not to recover costs could 
be raised in execution of a decree passed 
upon an award. That has ro resemblance 
to the facts of the case before us. The 
case in Rujab Ali v. Hidayat Alt (12) is 
somewhat peculiar. It was alleged that 
there was a fraudulent conspiracy' for 
passing a collusive decree in a ffctitious 
suit. When,the defendant came forward 
and applied for executing the decree, the 
learned Judges held that the Court would 
interfere on behalf of the plaintiff to pre¬ 
vent the decree from being put into execu¬ 
tion. I am of opinion that on the autho¬ 
rity of the most recent cases of this Court, 
«**., Chidambaram v. Krishna Yathiar (3) 
Arumugam v. Rrishna^ami, (4) and Doroi- 


v. 


Si ■ 89 Mad. 641-33 I.C. 66. 

J 8 ' (1898) 23 Bom. 468 (f.B.) 

<?> (£01)81;Cal. 179. ’ 

M.W.N wf ’ 718=88 L0 * 29 *=(1917) 

408 “ 2 L °^08. 

M at 19 C W N - 1151 “ 29 I.C. 699 
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Raju and others —Defendants-Respond- 
ents. 


Appeal No. 55 of 1920, and Civil Revi¬ 
sion Petition No. 845 of 1919, decided on 
27th September, 1920, from the order of 
the Sub-J., Mayavaram, dated 23rd 
January, 1920, in I A. No. 476 of 1919. 

Civil P.-C., 0.9, Hr. 9 and 8 — Plaintiff not 
aware of date of hearing but not intending to pro - 
seevtc suit—Dismissal of suit and refusal to 
restore suit are justified. 

Where the plaintiff for some reason or other 
did not intend to prosecute the suit and deli¬ 
berately refused to do. 

Held, that notwithstanding tbnt plaintiff 
wnsnot awnre of the date of hearing, tho 
Court had no option but to dismiss the suit 
for default and that the order refusing to res¬ 
tore the suit was a proper oue under the cir¬ 
cumstances. [P. 618, 0. 1.1 


V,0‘ So hathartar and K. S. Jayarama 
Aiyar —for Appellant. 


T. R, Vtnkatarama Sastriar—iox Res¬ 
pondents. 

Judpnent This is an Appeal against 
the order made on an application for 
restoring the suit dismissed for default 
of prosecution. The Subordinate Judge 
has fully set out the facts. The plaintiff 
who was appointed receiver in the suit ap¬ 
parently did not want it to be heard, until 
he obtained possession of certain Jewels 
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which he alleged were in the possession of 
the 2nd defendant But he did not get an 
order adjourning the suit, till the disposal 
of his application relating to the jewel, 
either from the Court of First Instance or 
from the High Court. 

The Subordinate Judge p>ints out that 
on the 15lh July and the 25th August the 
plaintiff delibe.-a'ely refused to pro ecute 
the suit, refused to pay batta for the wit- 
nes es an I to take out s m nor.ses for them. 
On the 4th S j ptember which was the la-1 
day of hearing, he did not appear at all 
and apparently he had not instructed the 
vakil to go on with the suit, h is now 
alleged on his behalf tha» a? a matter of 
fact he was not aware 'hat ihe last hear¬ 
ing was fixed for t'-e 4th September, and 
that he did not receive any intimation to 
that effect in time. Even supposing that 
that statement is well-foun led, the plaintiff 
himself has slated on cath in his deposi¬ 
tion that he did not int -nd to appear on 
the 4th September to prosecute the suit. 
These facts clearly justify the finding of 
the Subordinate Judge that the p’aintiff 
for some reason or other did not intend to 
p os ecute the suit and deliberately refused 
to do so. The Court therefore had no 
option but to dismiss the suit for default. 
It was suggested by the learned vakil for 
the Appellant that the order dismissing 
the suit was not one under Order 9, rule 
8, Civil Procedure Code. There can be no 
doubt however that it is an order accord¬ 
ing to law. 

We therefore dismiss the Appeal with 
costs. 

Civil Revision Petition No. 845 of 1919 
is dismis.ed and with costs agamst the 
plaintiff-petitioner. 

Appeal d‘'smtste l. 
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Oldfield and Hughes, JJ. 

Smnanna —Accused-petitioner. 

v. 

Chellap ithi Baa —Complainant-Respon¬ 
dent. 

Criminal Revision Case No. 336 of 
1920, and Criminal Revision Petition 
No. 271 of 1920, decided on 27th S°ptem- 
ber, 1920, from the order of the 2nd Cl. 
Mag., Ellor, in Calendar Case No. 223 
of 1920. 

(a) 'Workman's Breach of Contract Act (XIII of 
1859)—Compositor. 

A Compositor is an artificer, if not a woik- 
man, within the meaning of Act XIII of 1869. 
41 Mad. 182, Dist. IP. 618, C. 2 .) 

(b) Master and Servant—Debtor and Creditor - 
Workman's Breach of Contract Act (Xlllof 1859). 

A provision by which the advance to the 
woikmanisto be repaid by periodical deduc¬ 
tions from the amount of his wages and should 
in any case be worked oul by him does not 
simply create a relation of debtor and creditor 
but does create relation of master and servant. 
13 Bom. L.R. 648 and 1 Weir 681 Dist. 

IP 619, C 1] 

K. Bamnalh Sl.endi— for Accused. 

V. L. Ethiraj for Public Prorecut or 
and V. Surj/anarayana —for Complainant. 

Judgment: —The first question argued 
in this Revision-Petition is whether the 
petitioner, who is a ccmpositor, is an arti¬ 
ficer, workman or labourer within the 
meaning of Act XIII of 1859. A compo¬ 
sitor is defined in the Century Dictionary 
as one who sets up type. Mr. Shenai on 
petitioner's behalf contends that because 
he has to use his brains to some extent in 
order to set type he does not come within 
the scope of the Act. Mr. Shenai has 
relied on the judgment of Ayling, J , in 
Kunh 1 ' Moidin v. Chimu Nair (1); but 
that is no: in point. We think that aj 
compositor inordinary parlance would be. 
regarded as an artificer if not as a work-, 
man. This point therefore fails. r 


The remaining argument is that Exhibit 
A, the agreement between the petitioner 
and his master, simply creates a relaiion 
of debtor and creditor, not of a master 
with a workman who has received an ad¬ 
vance- Reliance is placed on the con¬ 
struction put by the Courts on what are 


(1) (1918) 41 Mad. 182 


L. J. 607 = 


6 MiL.W. 745 =43 1 C. 787= (.917) M. W. N. 


925 
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alleged to be similar agreements ‘..In re. 
Abdul Ra ul (2) and Madras High Court 
Proceedings No. 39 (1 Weir 681). Neither 
of these cases is in our opinion analogous 
to the present. In the first, the last sen¬ 
tence of the agreement provided quite 
generally, for payment of the advance made 
within a period which was specified, al¬ 
though no doubt, from the workman’s 
wages. In the second, similatly the deposit 
or loan was to be refunded at the close of 
the period of the contract. In neither was 
there anything resembling the provision 
in Exhibit A, by which the advan¬ 
ce to the workman is to be repaid by 
periodical deductions from the amount of 
his wages and should in any case be 
worked out by him. 

The Revision-Petition fails and is dis- 
mi*sed. 

Petition dismissed- 

(•2) (1911) 13 Bom. L R. 54S=ll I. C. 586 = 
12 Cr. L. J. 402. 
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Wallis, C. J. f and Krishnan, J, 
Achammal —Plaintiff-Appellant * 


v. 

Naratjanasuumi Rauken and others— 

Defendants-Kespondents. 

Second Appeal No. 1031 of 1920, deci¬ 
ded 11 h May 1921 » from the decree of 
the Addl. Sub-J., Coimbatore, in Appeal 
Suit No. 32 of 1919. V 


. -'Construction Hindu will should be cc 
Hindus 0 * 11 re f <rcilca io ordinary notions 

le ®tator had two wives and o 
of them bad a daughter. The will provid 
that after 1m death his two wivcB ought 

sf f .htdni! PE T fc,ve L y ri he P r °Petties sc t out 
Schedules 1 and n and enjoy them withe 

*«“■ Then i. V M oT , 
Alter tha death o( thoso two wiva* rr 

PertfeR wUh^H/ 8 ^ 1 * 10 abovcDat ^d entire pi 
pertiee with all rightBaod enjoy the same!’? 

the willB of Hindus should 
t0 the ordinary notions 

therein tSf ®-i he ordi ? ary Hindu Law wh 
Were are two widows,-they take jointly a 


one succeeds to the other by survivoruhip. 
Very often, for the purpose of convenience, 
they partition the lauds and enjoy them sepa¬ 
rately’. The testator should be held to have 
meant to provide himself for such a partition 
(luring the lifetime of the two widows 
instead of leaving them to the risk of quarrels 
that usually arise. There was no reason for 
supposing that he intended to depart from the 
ordinary rule of Hindu Law by which the sur¬ 
viving widow takes the whole estate for her 
life time. On the contrary, the statement that 
the daughter is to t(ke after the death of the 
wives showed that that was exactly what he 
meant- [P. 619, C. 2. & P. 620, C. 1.] 


T. M. Kn'shn-isami Aiyar —for Appel¬ 
lant, 

T. Ramchandra Roic —for Respondents. 


Judgment. —This second appeal raises 
a question as to the construction of the 
will of the deceased Krishnappa Naicken. 
The learned Subordinate Judge has consi¬ 
dered a great many cases which do not 
appear to us to have very much bearing on 
this will. On the other band, he has not 
considered as closely as he might have 
done what was the meaning of the testator 
as e.\pre : sed in the will. 


me tesiaior naa two wives and one of 
them had a daughter MaDgammal. The 
will provides that after his death his two 
wives ought to take respectively the pro¬ 
perties set Out in Schedules I and II and 
enjoy them without alienating them. Then 
it goes on to say “ After the death of these 
two wives, my daughter Maogammal shall 
take the abovenamed entire properties with 
all rights and enjoy the same." One view 
of this will is that the properties in Schedule 
I were left to one widow for her life and 
the properties in Schedue II to the other 
and that on the death of either of them the 
proper.ies left to her should go to the 
daughter. Tba- is not what the will says. 
The will says that it is after tbe death 
of the wives the daughter is to come in. 
These wills of Hindus should be read with 
reference to the ordinary no ionsof Hindus. 
Under the ordinary HiuduLaw when there 
are two widows, they take jointly and one 
succeeds to the other by survivorship. Very] 
often, for the purpose of convenience, they 
partit‘°n the lands and enjoy them.sepa¬ 
rably. Wbat seems to us that the testator 
reafiy meant was to provide himself for 
such a partition during the life time of the 
two widows instead of leaving them to the 
nsk of quarrels that usually arise. There 
is no reason for supposing that he intend 


620 Madras thamma panikkak v. kunhinni panikker (Oldfield, J.) 1921 


to depart from the ordinary rule of Hiudu 
Law by which the surviving widow takes 
the whole estate for her lifetime. On the 
contrary, the statement that the daughter 
is to take after the death of the wives 
sho ws that that was exactly what he meant. 

We think that the learned Subordinate 
Judge v as wrong in construing this will anJ 
that under it the plaintiff is entitled to the 
properties in both the schedules for her life. 

Another question was raised as to the 
form of the suit. The plaintiff did not sue 
for possession but simply for a declaration 
and injunction. But before the District 
Munsif she offered to amend the plaint but 
the Munsif did not think it necessary. The 
Subordinate Judge has held that on this 
ground also the suit ought to be dismissed 
on his finding that the plaintiff was out of 
possession at the date of the suit. We 
think that the proper order to make is to 
give the plaintiff leave to amend the plaint 
within a week after the reopening and to 
direct that, on the amendment being made 
the appeal be allowed, the decree of the 
lower Courts reversed and the suit decreed 
with costs throughout. 

Appeal allowed. 


*A. I. R. 1921 Madras 620. 

Oldfield and Seshagiri Aivyak, JJ. 

(Thamme I’nnikkarafh Vettn Tham- 
vie) Thamma Panikktir and another — 
Defendant 2-Appellants 

v. 

Thamme Knnhunni Panikker and others 
—Plaintiffs 1 and Defendants 3-6 and 8 
Respondents. 

Second Appeal No. 1591 of 1918, de¬ 
cided on 7th October 1920, from the decree 
of the D,st., J., South Malabar, in Appeal 
Suit No. 613 of 1917. 

* Co-sharers — Co-lessees —Renewal of lease— 
One co-tenant atone taking renewal, the other 
refusing to contribute to the cost-Renewal does 
not enure for latter’s benefit. 

]t two persons had once obtained n lease of 
property and on the termination of the period 
of that lease, one of them alone takes a lease 
for a further period in bis own name, the other 


having refused to pay his share of the cost of 
renewal, the secoud lease does not enure for 
the benefit of the latter. Palmer v. Young (1864) 
1 Vernon 277 Not Foil. 

IP. 620, C. 2 ; P.621, C. 1 & 2.| 

G. if a. I h iva n Nuir and K. Kuttikrishna 
Menon —for Appellants. 

Ramachmdra Aigar and .4. Sivaravia 
Mi. non —for Respondents. 

Oldfield, J.: —Three points have been 
raised in this appeal. 

Firstly objection is taken to the Lower 
Appellate Court’s decision as to the claims 
for the improvements. We think that the 
question raised is one of fact and therefore 
cannot interfere on this point. 

Secondly, it is argued that we should 
apply the principle involved in Palmer v. 
Young (1', that a renewal of a lease taken 
by one joint lessee enures for the benefit 
of the others. This would no doubt justi¬ 
fy 1 and 2 defendants’ refusal to surrender 
possession to plaintiffs. For all were, as 
members of the tar wad, of which 1st 
defendant was karnavan, joint lessees un¬ 
der the former lease. But the judgment 
in Palmer v. Young (1) is limited to the 
shortest possible expres.ionof the Court’s 
conclusion and hardly any of the circum 
stances of the case are stated ; and it is 
therefore impossible to treat it as decisive 
authority for a general principle. 

The third argument relied on is in fact 
based on the same principle, though in a 
restricted and more acceptable form. It 
is that plaintiffs, the junior members of the 
tarwads, must be presumed to have taken 
their demise, a melcharth, jointly with and 
on behalf of 1st, and 2nd defendants and 
other members of the tarwad. This is 
intelligible ; for it rests on the position 
of all not as joint tenants, but as members 
of the tarwad. Plaintiffs no doubt say 
that they can rebut this presumption by 
proving inter aHa that, as they have alleg¬ 
ed in the plaint, 1st defendant on behalf of 
the tarwad refused to take a renewal. 
The lower appellate Court did not con¬ 
sider this because it regarded the import¬ 
ant aspect of the matter as defendants’ 
possible claim to contribution, not, what 
was immediately material, their right to 
retain possession jointly with plaintiffs. It 
erred in doing so and we must therefore 
call on it to submit a finding on the third 
issue framed by the District Munsif. Fresh 


(1) (1864) 1 Vernon 277. 
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evidence may be taken. Finding due one 
month after the re-opening of the Court. 
Seven days for objections. 

Seshagiri Aiyar, J: —Mr. Madhavan 
Nair’s extreme contention is that if two 
ipersons bad once obtained a lease of pro¬ 
perty and on the termination of the period 
of that leate, one of them alone takes a 
lease for a further period in his own 
name, the second lea e enures for the 
benefit of the original co-!es ee as well. 
I do not think this proposition is support¬ 
ed by authority. The case of Palmer v. 
Young (l) contains no discussion of the 
principle cn which the conclusion is based. 
Freeman in his book on Co-tenancy referr¬ 
ing to this and other cases states the law 
thus: 

“ The parlies in possession under a lease are 
jointly entitled to participate iu the benefit* of 
a renewal. Before either can take and hold a 
lease to himself alone, his co-tenants must have 
declined their portion of its benefits, or have 
refu-ed to submit to their share of its obliga¬ 
tions. But if two or more hold laud by virtue 
of a contract to purchase, nud one of them 
refuses to contribute his ratio of the amount 
unpaid, and for want of such payment, tho 
contiact is forfeited, he who was willing to 
pay his share may take a new contract for the 
whole land for his own benefit. No trust arises 

o has thus "uncongeieu- 
tiously and inequitably refused to pay his pro- 
portiou of the purchase money and has thereby 
compiled the other to make the best bargain 
he could.” 

1 accept this as a cortect exposition of 
the law on the subject. The farts found 
in the case are that the tarwad refused to 
take a renewal. Consequently, the renewed 
lease did not enure for its benefits. No 
doubt a presumption may arise, if there is 
nothing more, in favour of the co-lessee ; 
but where the facts are ascertained or as¬ 
certainable, the presumption can have no 
opera ion. As regards, Fea'hentonhaugh v. 
Finw'ck (2) it proceeds on the principle 
that one partner cannot obtain a secret 
advantage to himself to the detriment of 
the interest of his co-partner. There is 
no such case here. Sect. 90 of the Trust 
AcJ, which the learned counsel relied on 
pre-supjpqses the existence of a number of 
conditions which were not pleaded or found 
m this case. I am therefore of opinion 
that the abstract proposition of law as 
jsiated by Mr. fyfedhavan Nair is not 
supported by principle or authority and 

(2) (1810) 17 Vea. 298 11 -R. R. 77. * 


should not be accepted. At the same time, 
I am clear that the District Judge’s view, 
that the pita of the defendants that the 
melcharth was taken for the benefit of the 
tarwad has no relevancy except in a suit 
for contribution, is wrong. If the plaintiffs 
took the melcharth for the benefit of the 
tarwad, they cannot ask the other members 
of the tarwad to vacate the property and 
to put them in sole possession of the 
demised premises. There must be a finding 
on the question. I agree with my learned 
brother that there is nothing wrong legally 
in the finding regarding improvements on 
item 2. Appeal allotted. 
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Seshagiri Aiyar, J. 

A. S. Vennjopala Aiyanjar —Plaintiff- 
Petitioner 


v. 

• • 

South Indian Railway Company, Trichi - 
nopoly —Defendant-Respondent. 

Civil Revision Petition No. 252 of 1919, 
decided on 27th February, 1920, from the 
decree of the Dist. Munsif, Negapatam, in 
Small Cause Suit No. 7 of 1919. 

(a) Contract—Power reserved to one party to 
vary terms of contract—Power must be strictly 
construed against thatparty-Lced—Construction, 

Where power is reserved under a contract 
to one of the contracting parties to vary the 
terms, the power should bo very strictly con¬ 
strued aud the indulgent party should not be 
allowed to travel beyond the plain words of 
the authorisation. (p. 62 a, 0. 1 | 

(b) Railway Company—Right to “ re-classilU 

cation —Charges l eve id originally as per weight 
—Chargee cannot afterwards be levied at waton 
rates. T 


i no worct re-classification 


aiuil 


ted to errors id calculation and not to auy 
fundamental readjustment of the basis of the 
calculation itself, so whero originally at the 
consignment statiou charges according to 
weight were levied, it is not open to tho auth¬ 
orities at the delivery station to chnrgo the 
consignor aocovding to wagon rates of the 
goods. 29 All. 228 and 14 A L.J, 494'Foil. 

IP. 6*8.‘0. 1| 

N. Srinivasach'iruir —for Petitioner. 

V, Vis-cauad'ta Snstri— for Respondent. 

Judgment:—The plaintiff consigned a 
log of limber weighing 81 maunds from 
the Quilon Railway Station to Negapaiam 
to a constituent. At the former station, the 
Goods Clerk charged him according to the 
weight of the timber and the said charge 
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was paid. On arrival at Negapa am, the 
authorities at this station demanded that 
the charge should be according to the 
wagon rate and not according to the wei¬ 
ght and refused to deliver the goods. The 
wagon charge was paid under protest. 
The authorities also demanded from the 
plaintiff demurrage or wharfage, for the 
days during which the goods were lying in 
the Kailway ^ard. The plaintiff paid that 
charge also under protest. This is a suit 
to recover from the Railway Company 
the-.e charges 

On the first question, as to whether the 
charge should be according to weight, or 
according to the wagon schedule rate, it is 
not open to the authorities at the terminus 
station to vary the contract entered into at 
Quilon. The rule which empowers the 
company to change the rate, viz., Rule 22, 
does not enable it to do so ; where power 
[is reserved under a contract to'one of the 
[contracting parlies to vary the terms, the 
power should be very s.rictly construed 
and the indulgent party should not be 
'allowed to travel beyond the plain words 
|of the authorisation. Examining the rule 
in this light, the language “ The railway 
reserves the right of re-measurement, re-wei- 
ghment, re-classification and re-calcula¬ 
tion of rates, terminals and other charges 
and correction of any other errors at the 
place of destination and of collection of 
any amount that may have been omitted or 
undercharged does not support the con¬ 
tention of the Railway Company. 
This is not a case of re-measure- 
ment or re-weighment. The real question is 
whether the action taken bv the Railway 
authorities at Negapatam comes under the 
expression, "re-classification of rates.” The 
decision in Chunni Lul v. Nizm's Guaran¬ 
teed Stale llnilwiy Co., Ltd• (1), which is 
that of a Full Bench mak s it clear that 
the • word “ re-classification ” must be 
limited to errors in calculation and not to 
any fundamental readjustment of the basis 
of the calculation itself. In that case, 
which is the converse of the present case, 
the learned Judges held that where origi¬ 
nally at the consignment station charges 
according to wagon rates were levied, 
it was not open to the authorities at 
the delivery station to charge the consignor, 
according to the weight of the goods. The 
principle of that_ judgment is equally 
” (1) (1907) 29 All* 228—4 A.L-J. 80=1907 
A YV • N. -1 
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applicable to the present case. Moreover, 
there is the decision of Mr. Justice Bamrjee 
in i Alln-ud-din v. G.I.P. hallway C mpuny 
(2) which exactly covers the present case. 
The clause which enables the Railway 
Company to collect any amount that may 
have been omitted or undercharged has 
reference only to the earlier portion of the 
ru'e and should not be regarded as an 
independent authority to collect the excess 
charges, which according to the authorities 
should have been levied, at the consignment 
station. I respectfully follow the Allahabad 
rulings and hold that the Railway Company 
were not justified in demanding charges 
according to the wagon rate. 

The Railway Company, as I said before, 
also levied demurrage charges treating the 
log as if it weighed 380 rnrunds instead of 
81 ihaunds. The rule w hich enables the 
Railway Company to levy demurrage 
charges is 51. The present case is covered 
by sub-clause (a) (if)-(a) which provides that, 
“ Wh;re freight is levied on weight, upon 
such weight.” The learned Vakil for the 
Railway Company contended that the pre¬ 
sent case is covered by S. 51 (b) [in). As I 
have come to the conclusion that the 
Railway Comp my were not justified in 
levying the wagon rate, the levy of demurr¬ 
age comes under S. 51 (a) (/*)•(») and not 
under S. 51 (6) (m). The Schedule of char¬ 
ges under that section enables the Railway 
Company in the case of certain particular 
description of goods, vis., loose cotton, wet 
hides and skins and salt fish, to levy one 
anna per day or part of a day, in excess of 
the free time in the case of all other goods, 
they can only levy four pies for such period. 
Calculating according to this rate the 
plaintiff is entitled to a refund in respect of 
wharfage charges, upon 299 maunds of 
goods. It isopen to doubt, having regard 
to the action taken by the Railway Com¬ 
pany whether the defendants are entitled 
to make any claim at all for demurrage ; 
bat as the point was not raised in the 
Lower Co..rt, I express no opinion on it. 
There will be a decree in favour of the 
plaintiff for the whole of the excess charges, 
at the wagon rate as well as the demurrage 
charges upon 299 maunds. The respondent 
must pay the costs of the petitioner in this 
and in the Lower Court. 

Petition allowed. 


(•2) {iOlCj 14 A.L J 494 = 34 I.C. 104. 



\92l PARASURAMA u da yam t>. thirl'mai. row (Sada=iva Aiyar, J.) Madras 623 


* A. I. R 1921 Madras 623. 

S vdasiva Aiyar and Napier, JJ. 

I'ar i-nrama Udajan and othe -i — Appel¬ 
lants 

v. 

A. Vedaji Ba-'kar TUirtnnal Bow and 
o ' he,s —Respondents. 

Second Appeals Nos. 1081 and 1765 of 
1919, decided on 17th January, 1921, from 
the decree of the Tempry. Sub-J., 
Vellore, in Appeal Suit No. 214 of 1918. 

• Trustee—Trustee of temple cannot delegate 
to agent his power of appointing and dismissing 
heredila ry temple servants. 

Thy power of appointment aua di.-missal of 
hereditary temple servants who cannot bi 
dismissed without sufficient cause such ns 
grave misconduct being established, is not one 
of the powers of a trustee which are capable 
of being delegated to an Agent. 1G M.73, Foil. 

[P. 624, C. 1.] 


S. T. Srinivasa Gopaladiar', A. Krish■ 
nasicam ; Aiyar and B. C. S-'shachela 
Aiyar —for Appellants. 

ifadhavan Natr —for Respondents. 

Sadasiva Aiyar, J. : _These are two 
connected Second Appeals from the same 
judgment pronounced by the Subordinate 
Judge, Vellore as the lower appellate 
Court. In one of these second appeals, 
the appellant is the fifth defendant, and 
in the other, the appellants are the defen• 
dants Nos. 1 and 2. The facts of the case 
shortly stated are these. The plaintiff is 
the hereditary trustee of a temple called 
the Kasivisvanatha Swami Temple 
situated in a village included in his Ami 
Jaghir. The 4th defendant is the heredi¬ 
tary archaka (temple priest) in the said 
temple and along with the hereditary 
office has inheriied the right of enjoying 
the emoluments of ceriain manyam lands 
attached to the archaka sen-ice. In the 
year 1894 the elder brother of the 4th 
defendant who is the father of the 5th 
defendant and who was then the hereditary 
archaka gr mfed a permanent lease of the 
plaint lands in favour of the father of 
defendants Nos. 1 to 3. The plaintiff 
executed a power of attorney Exhibit 

U ’ J n „ J anuar y 1915 in favour of 
one K. V. Lakshmana Rao, appointing 
him as (what the document describes as 
the) Commissioner and Agent to do several 
acts, functions and duties and to exercise 
several powers. One of such duties and 


powers which are granted under this deed 
Exhibit D is described in paragraph 9 
follcws : “He" (/. e. the said Commis¬ 
sioner) “is authorised to appoint, dismiss, 
suspend or fine all Devas'anam servants 
of my Jaghir and hold enquiries with 
regard to Deva4anam and Sen-ice Inams 
of my Jaghir and lake neces-ary steps 
for the proper management of the said 
Devaslanam". Purporting to act under 
this c’a ;se, Mr. Lnk-hmana Rao enquir¬ 
ed into the conduct of the defendants 
Nos. 4 and 5 (the fifth defendant was a 
mifor at that time) and dismis ed them 
from their office, of archakas on the 30th 
July 1915. This suit is brought (basing 
that dismissal as the cause of action) for 
the recovery of the lands from all the 
defendants, and a'so for a declaration that 
the lands belong to the suit temple. 
Defendants Nos. 1 to 3 (who-e father 
obtained the permanent cowle) went so far 
as to deny that the lands were temple 
lands and r.iised several other defences 
which it is unneces-ary to set out in 
detail. Defendants Nos. 4 and 5 pleaded 
that it was only the melwaram of the lands 
that belonged to the suit temple and was 
granted as sen-ice manyam and that 
their dismissal by Mr. Lakshmana Rao 
was invalid, they being hereditary a-chakas 
who were not guilty of any such miscon¬ 
duct a- could justify their dismissal. 
They seem also to have raised at the time 
of the framing of the issues the conten¬ 
tion that the proceedings of Mr. Laksh¬ 
mana Rao dismissing them were not legally 
valid because the delegation of the right 
of enquiry into the misconduct of heredi¬ 
tary archakas by the plaintiff to 
Mr. Lakshmana Rao was legally not 
justifiable. (Several other pleas were 
also raised which, again, it is unnece^sary 
to set out). 

The first issue raised in the case was 
whether the plaintiff can sue on behalf of 
the plaint mentioned temple. The District 
Munsif sub-divided this issue into three 
viz.. Cl) whether there was sufficient 
ground for the di missal (that is of the 
defendants Nos. 4 and 5) : (2) whether the 
defendants Nos. 4 and 5 could be legally 
dismissed and (3) whether the Commis¬ 
sioner was competent to dismiss in the 
place of the jaghirdar. I think the ques¬ 
tion No. 3 should be answered in favour 
of the contention of the defendants 
r^os. 4 and 5 because, a trustee cannot 
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appoint an Agent to do acts in which judi¬ 
cial discretion was intended to he exercised 
by himself (the trustee). The power of 
appointing an Agent exists in a trustee 
only as regards matters in which expert 
knowledge is required or in which it is 
usual (according to the course of the 
business) to employ Agents in respect of 
particular acts or where it is a matter of 
necessity (u'-ing the word “necessity” in a 
business sense) to do so (and similar excep¬ 
tional circumstances). The power of 
ippointment and dismissal of hereditary 
temple servants who cannot be distressed 
without sufficient cause such as grave mis¬ 
conduct being established is not 
one of tlie powers of a trustee 
which are capable of being delegated 
to an Agent. This principle of law is re¬ 
cognised in Krishnamacharln v. Itangach- 
arlu (1) and I do not think it necessary to 
quote in support of the above principle the 
observations in cases (English and Inlian) 
in which '.his matter has been considered. 
Defendants Nos. 4 and 5 were thus not 
validly dismissed and it follows that the 
plaintiff’s claim to rec over posse -sion of the 
plaint lands must be negatived. Having 
regard, however, to the facts that the 
defendants Nos. 1 to 3 even denied that 
the lands belonged to the temple, and 
that the defendants Nos. 4 and 5 alleged 
that on>y the mel.\aram belonged to the 
temple and al-o to the contention put for¬ 
ward by all the defendants that the per¬ 
manent lea>e in favour of defendants 
Nos. 1 to 3 is binding on the temple, I 
would grant in favour of the temple the 
following declaratory reliefs:— 

(1) that it be declared that the plaint 
lands belong to the temple and are held by 
the defendants Nos. 4 and 5 as archakas 
of the temple, and 

(2) that the permanent lea«e granted 
in favour of the father of the defendants 
Nos. 1 to 3 is not binding on the temple. 

The parties'will bear their respective 
costs throughout. 

Napier, J:—I agree. 

~(T) (1892) 16 Mad. 73. 


*A I R. 1921 Madras 624. 

Sadasiva Aiyar and Spencer, JJ. 

{Jugna) Sanyanah and others— Defend¬ 
ants 3, 4, 13 and 14-Appellants 

v. 

Myc’.erlu Veda Airhanna Nndu and 
others— Defendants 1, 2 and 5-12-Respon- 
dents. 

First App°al No. 77 of 1920, decided on 
20th April, 1921, from the decree of the 
Ttmpry. Sub-J., Vizagapatam, in Original 
Suit No. 24 of 1918. 

(a) Deed—Construction — Mortgage deed— 
Security of other lands also offered after dischar¬ 
ging prc-eiisting motgage thereon—No intention 
to postpone the arising of the cause of action 
teas held to exist—Limitation Act, Ait, 132. 

Where n mortgage iu plaintiff’s favour pro¬ 
vided that the mortgagors would pay off the 
amount on the security of thelnnds covered by 
the deed as well a9 on the security of ctrtain 
other lands “after discharging” the mortgage 
thereon to a third party. 

77 eld, that the words “ after discharging ” 
etc. were not intended to postpone the dato 
on which the cause of action for the enforce¬ 
ment of the plaintiff’s mortgage was to arise. 

•(b) Receiver—Deceiver made defendant to suit 
—Court's sanction is necessary-But Receiver 
can waive objection as to absence of sanction— 
Where Receiver is subsequently replaced by the 
person himself for whose estate he was Receiver 
cannot object to want of sanction. 

The sanction of the Court appointing the 
Receiver to implead the Receiver as a defend¬ 
ant is necessary for the maintainability of the 
suit. But the failure to obtain the sanction, 
can be effectively curcdbytheplaintifl’s obtain¬ 
ing the sanction during the course of the liti¬ 
gation. The necessity to obtain the sanction 
is imposed by the Common Law, merely to 
enforce due respect towards Courts of Justice 
and the omission does not affect the jurisdic¬ 
tion of the Courts. 43 Mad. 793, Foil. 

A Receiver might waive his right to put for¬ 
ward such plea aud he might by his conduct 
be stopped from raising such a pica in cer¬ 
tain oircurostance Where the Receiver has 
subsequently been substituted by tho person 
himself for whose estate the Receiver was 
appointed, the objection to want of sanction is 
no longer available as against the plaintiff, 
the Receiver having ceased to be on the record. 

(c). Evidence Act, S. 90—Ancient document 
never questioned till suit—Consideration may be 
presumed■ 

The passing of consideration for a document 
which is more than 30 years old and which 
was never questioned till the suit was brought, 
should be taken as proved eveu if the direct 
evidence is not as strong as might be naturally 
expected in respect of recent transactors. 
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(d) Mortgagee —Mortgagee is entitled to sale 
subject to prior usufructuary ‘mortgage in his 
ot/m favour. 

A mortgiiset* i* entitled to have the proper¬ 
ties sold in execution of mortgage decree in his 
favour subject to his prior usutrnctunry .nort* 
cages. 33 Mstd. 9J7(F.B.) Foil. [P. 626, C. 2.] 

P. Naray ina Mnorthy and Y. Sur /ana- 
rayana —for Appellants. 

P. Somasnn hiram and P. Satyanara- 
yana —for Respondents. 


Sadasiva Aiyar, J.:—Defendants 
Nos. 3, 4, 13 and 14 are the appellants. 
The facts are somewhat complicated and 
in setting them out I shall, for the sahe of 
brevity, describe the parties to old tran¬ 
sactions. who are the ancestors of some of 
the parties to the suit as if they were them¬ 
selves parties to the suit. There vas. 
(irst, a usufructuary mortgage of items 
No?. 1 to 8 by defendants Nos. 1 and 2 to 
the plaintiff. Next, there were five usu¬ 
fructuary mortgages under Exhibits I to 
V executed in the years between 18S0 and 
1833 in favour of Srinodhu Appadu of 
items Nos. 9 to 16, the total sum due 
under these five usufructuary mortgages 
being R-\ 3,200. Next, there was a 
simple mortgage (Exhibit A) in January 
1886 for Rs. 6,000 male up of three 
items :—(l) Rs. 3,010 due under a simple 
debt bond of 1879 (Exhibit A-3); (2) 
Ks. 590 due under a promissory-note and 
(3) Rs. 400 paid in cash. It is on this la*t 
bond (Exhibit A) that the present suit for 
sale of the plaint properties, items Nos. 1 
to 16, is brought. 


Ihe equity of redemption in half o: 
^ os ; 1 to 8 is now vested in the 
13th defendant and the equity of redemp 
tiou in toe other half in the 14th defend 
ant, while the equity of redemption ir 
.terns Nos 9 to 16 invested in defendant! 
Nos. 3and 4 as the result^f transaction* 

detail' 11 1S unnecessary to se t out in 


. ! he im P° rtant and preliminary q ue sti< 
in the case is whether the plaintiffs su 
on th, s boni of 1886 is barred by ii mill 
non. One more fact might be state. 

Standi 1 ' ‘1 1915 «-£5 

J S' f. and in whom the equity of r t 
demption ,n items Nos. 9 to 1$ was vest 

ed P aid Rs. 3,200 to the usufructuar 

V) T l?: 1S Z t0 1883 (Exhibits ^ 
VJ- 1 he plaintiffs contention is that th 
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date when the money became due to him 
under the simple mortgage-deed Exhibit A 
sued on is the date of the redemption of 
items Nos. 9 to 16 from the usufructuary 
mortgagee (t.e., 1915) and hence this suit 
is not barred. It is admitted that if his 
cause of action arose in 1886 itself the 
suit would be barred as there are no 
acknowledgments of indebtedness after 
the year 1890, and as, admittedly, Art. 132 
of the Limitation Act applies. Hence 
the question for decision is, what is the 
date on which the amount is borrowed 
under Exhibit A became due according to 
the proper construction of its terms. 
1 hose terms are to the following effect: 
"We shall discharge the principal and 
interest of this document on the security 
of the 13 garces of land” (that is items 
Nos. 1 to 8) “usufructually mortgaged 
under the document of 1879 and also of 
the 15 garces of land usufructually mort¬ 
gaged to Srinodhu Appadu” under (Exhi¬ 
bits 1 to V) i. e., the lands mortgaged as 
the second set, namely, items Nos. 9 to 
16 to be security after discharging the 
debt due to Srinodhu Appadu and we 
shall pay up the hypothecation debt on 
the securities above set out and get back 
the hypothecation bond.” That accord¬ 
ing to me is the effect of the language used 
in Exhibit A the construction of which it 
may be conceded owing to its involved 
grammatical construction is not free from 
obscurity. The lower Court accepted the 
plaintiff's contention and held that the 
parties intended that the amount due 
under Exhibit A was to become due only 
when, at some future uncertain date, the 
mortgagors or their representatives-in- 
mterest chose to redeem Srirodhu Appadu 
and that as Srinodhu Appadu was redeem¬ 
ed only in 1915, it was then that the debt 
due under Exhibit A became due. After 
hearing full arguments I am unable to 
agree with the lower Court on the con¬ 
struction put by it upon Exhibit A. The 
provision about Srinodhu Appadu’s usufruc¬ 
tuary mortgages which occurs in the posi¬ 
tion which describes the second set of pro- 
perties, items Nos. 9 to 16, given as 
additional security was I think, intended 
to embody merely the undertaking given 
by the mortgagors to discharge those usu- 
fructuary mortgage-deeds, Exhibits 1 to V 
so as to make the properties better security 
and not to postpone the date from which 
the cause of action for the plaint.fTs en-, 
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forcement of his right to recover money 
under Exhibit A was to arise. The re¬ 
demption of Srinodhu Appadu’s usufruc¬ 
tuary mortgages would not be barred for 
at least sixty years from their respective 
dates and I am unable to believe that the 
hypothecatee under Exhibit A who had 
not only items Nos. 9 to 16 hypothecated 
to him subject to Srinodhu’s mortgage but 
other properties, items Nos. 1 to 8, would 
have agreed to wait for sixty years and 
for the contingency of those properties 9 
to 16 being redeemed to get back the 
Rs 4,000 lent by him under Exhibit A with 
the enormous accumulation of the interest 
provided for under it. In my opinion, the 
reasonable construction of Exhibit A is that 
items Nos. 1 to 8 subject to the plaintiff’s 
prior usufructuary mortgage and items Nos. 

9 to 16 subject to Srinodhu’s usufructuary 
mortgages were made security for the 
Rs. t,000 borrowed under Exhibit A without 
a stipulation for any particu’ar period for 
repayment of the amount borrowed. On 
this construction, therefore, the suit is 
barred and must be dismissed, reversing 
the decree of the lower Court. 

Though it is unnecessary to consider the 
other .question raised in the lower Court 
and also argued here, I shall shortly give 
my opinion on the more important of those 
other questions also, as we were informed 
that the case might be taken before their 
Lordships of the Privy Council. The 
Subordinate Judge considered that of the 
Rs. 4,000 consideration under Exhibit A 
only the payment of Rs. 3,010 was proved. 
The appellant says that only Rs. 1,800 
passed, while the plaintiff’s in their memo¬ 
randum of objections contend that the 
whole of Rs. 4,000 should be found to 
have passed. The appellants’ contention 
that Rs. 1,800 alone passed is based upon 
a clerical omission in Exhibit A which, 
when referring to Rs. 3,010, refers to it as 
the principal amount of Exhibit A-3 instead 
of as the principal amount'and interest due 
till then under Exhibit A-3. The appel¬ 
lants’ contention on this point is, therefore, 
rejected. 

The respondents’ contention in their 
memorandum of objections would, in my 
opinion, have to be allowed ds the passing 
|of consideration for a document which is 
{more than 30 years old and which was 
[never questioned till this suit was brought, 
should be taken as proved even if the 
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direct evidence is not as strong as might 
be naturally expected in respect of recent 
transactions. The plaintiffs’ first witness, 
seventh.defendant, who is the co-mortgagee 
with the plaintiffs, proves that the 2nd and 
3rd items of consideration, Rs. 590 and 
Rs.400, mentioned in Exhibit A also pass¬ 
ed and I see no reason to disbelieve his 
statement. I, therefoie, differ from the 
lower Court’s conclusion on that point. 

Then there was a contention raised by 
the appellants that as the 14th defendant 
was impleaded as the Receiver of the estate 
of a person, Basava Keddi, who owned one 
half of the equity of redemption in items 
Nos. 1 to 8 and was sued without the 
plaintiff’s obtaining the permission of the 
District Court which had appointed him 
Receiver in a litigation involving the 
rights of the representatives of Bavasa 
Reddi, the suit, so far as that half share 
was concerned, should have been dismissed. 
In Karooth Parakote Ammuktitty v. 3 fannvt- 
Arawian(l)this Bench held that while such 
sanction was necessary for the maintain¬ 
ability of the suit, the failure to obtain the 
sanction, can be effectively cured by the 
plaintiff’s obtaining the'sanction during the 
course of the litigation and that the neces¬ 
sity 10 obtain the sanction was imposed by 
the-Common Law, merely to enforce due 
respect towards Courts of Justice and that 
the omission does not affect the jurisdic¬ 
tion of the Courts. It appears from High 
on Receivers, paragraph 261,that’a Receiv¬ 
er, might waive his right to put forward 
such a plea and that he might by his con¬ 
duct be estopped from raising such a plea 
in certain circumstances. The Receiver has 
now been substituted by the heirs of Basava 
Reddi himself and I think that the objec¬ 
tion to want of sanction is no longer avail¬ 
able as against the plaintiff, the Receiver 
having ceased to be on the record. 

**Then the lower Court thought that the 
plaintiff could not sue for sale of items Nos. 
1 to 8 subject to the prior usufructuary 
mortgages in plaintiffs’ own favour. It 
gives no reason for its view. If plaintiffs 
are entitled to get a decree for sale of 
items Nos. 1 to 8 they are entitled to have 
them sold subject to their prior usufructu¬ 
ary mortgages; see Subramanta Aiyar 

v. Balasubra mania Aiyur (2). _ 

(I) (1920) 43 Mad. 791 = 59 I. C. 568 = 12 L. 

W <2) 3 (1916) es Mad. 927 = 30.1, C. 317=29 M. 
L. J. 196 (F. B.) 
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There were one or two other difficult 
questions argued ; but I shall not deal 
with them. 

The parties will bear their respective costs 
in the lower Court and appellants will get 
their costs from the plaintiffs in this appeal. 
The memorandum of objections is dismis¬ 
sed. There will be no costs therein. 

Spencer,'J.—I agree with my learned 
brother on all points but I desire to express 
my opinion only on the point of limitation 
as we are reversing the lower Court’s 
decree on that point. As the date of pay¬ 
ment is not expressly mentioned inExhibit A 
it must be assumed that the amount secured 
by the mortgage was payable on the date of 
the execution of the document, that is. on 
19th January 1886. The wording of this 
document implies an expectation on the part 
of the executants that the mortgagors or 
the mortgagees would redeem the prior mort¬ 
gagee. Srinodhu Appadu, at an early date. 
At the same time, I do not think that it 
was intended by the parties that the mortga¬ 
gors should have the power to postpone 
their liability to pay their debt to the 
mortgagee-plaintiff by means of their own 
action in delaying to pay off Srinodh 
Appadu’s debt. If there had been a real 
intention to extend the period of limitation 
beyond the statutory period of 12 years, 

I should expect to find an expression in 
apt words of the terms of the agreement 
relating to the date of repayment, and it 
would not have been left to be inferred 
from the words used to describe the items 
composing the second part of the securitv 
for the loan. 

The appeal must be allowed and the 
suit dismissed with costs in this Court. 1 

Appeal allowed- 
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Splncek and Kamesam, JJ. 

(Mysore Kapniah) $ iva no njia h and 
others —Appellants 

v. 

K. Sttk-uj Goudar and another —Res¬ 
pondents 

Appeal No- 169 of 1920, decided on 
11th March, 1921, from the order of the 
Sub-J., Nilgiris at Ootacamund, in C.M.P. 
No. 402 of 1919. 

(a). Civil P. C„ S. 47—Application under 
O. 21, B. 97—Order against judgment-debtor — 
S. -17 applies—Appeal lies—C. P.C.O. 21, R. 97. 

Au order for removal of obstructiou passed 
against the judgment-debtor ou an application 
under O. 21, R. 97, is appealable. 

11*. 623, C. 1.1 

(b; Transfer of Property Act, S. 70—Acquisi¬ 
tion fry mortgagor after sale under mortgage 
decree does not enure for benefit of purchaser. 

Where the acquisitions are made by u mort¬ 
gagor nfter the decree for sole has been passed 
and after the moilgaged property has been 
sold, there is no equity in favour either of the 
mortgagee or of the purchaser at Court auctiou 
to have suob acquisitions taken away from the 
person who paid for them and attached to the 
property already sold under tbe decree; for, 
at tho time they were acquired tbe mortgage 
interest bad ceased to exist. [P. 629, C. l.J 

(c) Ejectment — Here user not ripened by 
prescription gives no right of action iu absence 
of any possessory title in plaintiff's favour— 
Possession. 

A mere user which had uot ripened by 
preset iption, would not give rise to any right 
•>pou which on action could be founded uuless 
some kind of possessory title existed in tbe 
plaintiff's fuvour. [L». 629, C. 1.] 

S ■ T. Sr in /vara G opal n chari a r —for 

Appellants. 

King and Partridge —for Respondents. 

Spencer, J.:—At a Court-sale upon a 
mortgage decree the 1st respondent pur¬ 
chased inter alia a plot of land measuring 
7 cents in extent denoted by the Survey 
number H (61) situated in Manjanacorai 
“ together with the buildings and erections 
thereon and the fixtures thereon and to. 
gether with all the bluegum trees and other 
trees thereon.” 

The judgment-debtor’s house stands on 
H. 61 and this passed to 1st respondent 
by the sale. In front of the house there 
are two plots which were not sold at the 
Court-sale. One is 56 A/3 on which the 
verandah and two projecting wings of the 
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judgment-debtor's house have been built, 
and the other is H. 58/3 which serves as 
an approach to the house from the public 
road. 

When the purchaser (1st respondent) 
took delivery of the house, he was obstruct¬ 
ed by the judgment-debtors (who are 
appellants in the High Court) from obtain¬ 
ing possession of the two other plots. So 
he successfully took proceedings under 
O. 21, rule 97 in the Subordinate Judge’s 
Court, Ootacamund, to remove the ob¬ 
struction. As the obstructors were the 
judgment-debtors, section 47, Civil Proce¬ 
dure Code applies and they have appealed 
under section 96 from the Subordinate 
Judge’s order. 

The learned Subordinate Judge was in 
my opinion perfectly right in holding that 
the property in 56 A/3 and H. 58/3 did not 
pass at the sale to the purchaser of H. 61. 

It is immaterial to consider whether 
these plots would have passed as “ appur¬ 
tenances ” to the premises if the words 
“ firstly and secondly described” which 
qualified the word “appurtenances” in the 
mortgage deed had not been omitted (pro¬ 
bably through the carelessness of some 
clerk in the .Sub-Court) from the decree 
and the sale proclamation, because there 
can be no doubt that according to the sale 
proclamation and the sale certificate the 
appurtenances to the premises at Manjana- 
corai were neither advertised for sale nor 
sold. 

The Subordinate Judge held that the 
two disputed plots w ere accessions to plots 
H. 61 and that they should be deemed to 
have been sold in consequence of the pro¬ 
vision of section 70 of the Transfer of 
Property Act. Sections 63 and 70 of the 
Transfer of Property Act must be read to¬ 
gether. They involve the principle of 
Roman law that accessions go with the 
principal and apply it to mortgaged pro¬ 
perty. The illustrations to section 70 
give instances of increase by alluvion and 
of building on the soil of another. Under 
section 63 accession to mortgaged property 
must be received during the continuance 
of the mortgage for the application of this 
principle and under section 70 it must be 
the same. Although the words of that 
section only make it necessary that the 
accession should be after the date of Hie 


mortgage, it must also be understood 
that it is before the mortgage becomes 
extinguished. 

1 he present is not a true case of acces¬ 
sion. There is here neither accession by 
natural increment nor accession in favour 
of one of two owners. The plots in dis¬ 
pute were the property of the Government. 
Neither the mortgagors nor the mortgagee 
had any right in them before the judgment- 
debtors acquired them by purchase from 
Government on a date subsequent to the 
date of the Court-sale at which the 1st 
respondent purchased Survey No. H. 61. 
(Compare Eodi Sankara Bluittar v. Moidin 
( 1 ). 

The case of Surga Narain Mandat v. 
Nanda Lai Sinha (2) which the Subordi¬ 
nate Judge incorrectly thought to be on all 
fours with the present case, was an inst¬ 
ance of the merger of two interests, the 
shikmi interest and the mokarari interest 
in the same land (chuck). The sale took 
place in 1902 after the merger had been 
effected by the purchase in 1886 by one 
of the mortgagors of the mokarari interest 
in execution of a decree obtained against 
the holders of the mokarari tenure Thus 
it was a clear case of accession. In the 
case before us there are not two interests 
in the same land, but two different 
lands. 

How far acquisitions made by a mort¬ 
gagee enure for the benefit of his mortga¬ 
gor is a question which has been fully 
considered under the law in force previous 
to the passing of the Transfer of Property 
Act in the Privy Council case of Baja Kis- 
liendatt Bam V. Baja Mnm'az Alt Khan i 3) 
in which reference is made to the English 
cases of Bakestraw v. Brewer (4) and Doe 
v. Boit (5) the first of which dealt with an 
accretion to a mortgage of renewal of the 
term and'the second dealt with the accretion 
to a mortgage of certain copyholds purch¬ 
ased by the mortgagors during the continu¬ 
ance of the mortgage. In 5 Cal 198 cer¬ 
tain subordinate proprietary tights which 

H) (1913) 35 M. L. J. 120 = 49 I. C. 147 = 8 

L. \V. 100. 

(2) (1908) 35 Cal. 1212. 

(3) (1880) 5 Cal 198 = 6 I.A. 145=5 C.L R. 

213 = 4 Sar. 17 (P. C.) 

(4) Moselv 189 = 2 P Wms. 511 = Sel. Clj. 

Ca. 55.' 

(6) 2 Doug. 710. 



1921 BHUPATIRAJU v. BHAVAKAJU Venkataratkam (Spencer, J.) Madras 6 29 


the mortgagee acquired by purchase during 
the continuance of the mortgage and allow¬ 
ed to merge in the principal property prior 
to redemption! were held to enure for the 
benefit of the mortgagor on redemption. 

Where acquisitions are made by a mort¬ 
gagor after the decree for sale has been 
passed and after the mortgaged property 
has been sold, there is no equity in favour 
either of the mortgagee or of the purcha¬ 
ser at court auction to have such acquisi¬ 
tions taken away from the person who 
paid for them and attached to the property 
already sold under the decree. For at the 
time they were acquired the mortgage in¬ 
terest had ceased to exist. 

The 1st respondent’s counsel has tried 
to make out a new case that these are 
easements either for necessity or in the 
course of perfection by prescription. A 
mere user which had not ripened by pres¬ 
cription (in this case by 60 years’ enjoy¬ 
ment against Government) would not give 
rise to any right upon which an action 
could be founded, (See Nafu'appa v. Guna- 
pathi l\ao (6; uuless some kind of posses¬ 
sory title as was the case in Rondappa 
Rajam Naidn v. Deo-ra Khonda Suryan- 
trayana (7) existed in the plaintiff's favour. 
At the date of 1st respondent’s purchase, 
the appellants whose rights he purchased 
could not have maintained a suit against 
Government to establish their easement 
rights over the soil of 56 A/3 and H 58/3 
and therefore no easement rights became 
vested in the purchaser in consequence of 
the sale. The only right that the mortga¬ 
gors then possessed was the right to the 
soil of H 61 and the building thereon and 
fixtures, which will include the two projec¬ 
ting wings of the house, but not the 
ground on which they stand. 

The appeal must therefore be allowed 
and the petition dismissed with costs of 
appellants against 1st respondent here 
and in the Court below. 

Ramesaro, J. —I agree. 


Appea 1 allowed- 


(Cl (1915) 38 Mad. 1280 = 39 I.O. 256. 

(7) (19!l) 34 Mad. 173=20 M. L. J. 8f'J 
J.C. 366.(1910) M.W.N. 117, 
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Spencer and Odcers, JJ. 

{Yedit ha) Bhupai imju and another 
Plaintiffs-Peiitioners. 

v. 

Tihavaraj-i Venkatarai n am and othere — 
Defendants- Respondents. 

Civil Revision Petition Nos. 1090 and 
1091 of 1918, decided on 9th April 1921 
from the orders of the Dist. J., Godavary at 
Kajahmundary, dated 13th March, 1918, in 
C. M. Appeals Nos. 85 and 87 of 1917 
respectively. 

.(a). Madras Estates Land Act (J of V,108), 
8. IS?—.Suit instituted in Civil Court—Onus of 
proving that Civil Court has no jurisdiction is on 
defendant. 

The initial presumption is iu favour of the 
Civil Court bavins jurisdiction. Where the 
suits are instituted iu a Civil Court the onus 
lies ou the defendants to showtbut that Court's 
jurisdiction U ousted by S. 189 of the Madras 
Estates Land Act. 83 M. 203, Ref.' L P. 630, C. 1] 

(b) Madras Estates Laud Act (/ of 190S), S. J 
(j )—Cranleeof Kudivaravi and u i>ortion of mel 
tear am in c samindari is not a landholder. 

■ Where plaintiff claimed under a perpetual 
lease from the zatnindar, of the kudiwuram 
rights and thu zimindar uls » siraultaueouslv 
parted with a part of bis luclwaram or land¬ 
lord’s share of the produce- 

field, that the grantee was not a laud-holdor 
within the meaning of S. 3 (5). 

So long as a full owner in making a grant 
reserves an interest to himself os by way of 
reut, he and his successors continue to bo 
owners, no matter how insignificant may be 
the interest he reserves for himself. 83 ALL J 
342 Fo11 - IP. 631, C. 2.j 

A mere interest iu a portion of the 
melwnrain as by payment of Jodi or quit rent 
without a right to colhot rents from the 
ryots of the estate will not convert a ryot iuto 
a ‘-land bolder” under the Act. (P. 632, C. J.| 

A sharp line of distinction should ho drawn 
between persons who merely possess au inter 
est in a portion of the landholder’s share of 
the produce or m«. Iwiiram and those who have 
derived a title from the estate owner to collect 
the entire reuts accruing to him over the 
whole or a defined, portion of his estate. 
(Uise-Jaw discussed.) ( I> % C. 3. ] 

V. Ramadost — for Petitioners. 

P. Naruyanamurthi and K. Kamanna _ 

for Respondents. 

Spencer, J.:— The question that comes 
for decision in these Civil Revision 
Petitions is whether two suits (Original 
Suit Nos. 121 and 122 of 1916) instated 
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for the recovery of the rent or damages 
for the use and occupation of lands enjoyed 
by the defendants for three years before 
suit fall within the cognizance of a Revenue 
or a Civil Court. The initial presumption is 
in favour of the Civil Court having jurisdic¬ 
tion (See SeetJiani Naidn v. Ram'. Naidu 
(1). The suits were instituted-in a civil 
Court and the onus lay on the defendants 
to show that that Court’s jurisdiction was 
ousted by Section 189 of the Madras 
Estates Land Act, which reserves to 
Collectors the jurisdiction over suits and 
applications of the nature specified injjthe 
schedules to the Act. In schedule A item 
No. 8 relates tc suits by a landholder to 
recover arrears of rent under Section 77. 
Therefore the answer to the above ques¬ 
tion depends on the further question 
whether the plaintiffs are landholders, as 
the word is defined in section 3 (5) of the 
Act. The District Munsif held that the 
plaintiffs were landholders and directed the 
plaints to be returned for presentation in a 
Revenue Court, and on appeal the District 
Judge confirmed this order. 

It is not pretended that the suit lands 
themselves are major inams or whole inam 
villages constituting an estate within the 
definitions in section 3, clause 2, sub-clauses 
(d) or (e), but they lie within a Zamindari, 
which is an estate under sub-clause (a). 
‘ Landholder ’ is defined in clause 5 of 
section 3 as a person owning an estate or 
part thereof and as including every person 
entitled to collect the rents of the whole 
or any portion of the estate by virtue of 
any transfer from the owner. 

The plaintiffs hold the suit lands by 
virtue of a grant from the zemindar of 
Guttinadeevi made in the years 1837 and 
1839 as evidenced by the pattas, Exhibits 
A series, the letters, Exhibits B series and 
the check namas Exhibits C series. 

The thing of first importance is to see 
what it was that the plaintiffs got by this 
grant. Tne statement in the documents 
that the lands were part of the never 
cultivated waste lands of the estate, the use 
of the word ‘ patta ’ which is defined in 
section 2 of Regulation XXX of 1802 as 
an engagement between proprietors of land 
and their cultivators or ryots, the allusion 
to section 15 of that Regulation which 

(l) (1909) 33~ Mad. 203 = 5 IC 137=20 M.L.J. 
91. 


deals with leases fora term of years or in 
perpetuity for clearing and bringing waste 
lands into cultivation, and the direction to 
cultivate the lands and enjoy the produce 
for generations of sons and grandsons are 
all indications that the transaction was of 
the nature of a permanent lease, and that 
the plaintiffs ancestors thereby got the 
kudivaram or occupancy right in the land. 
The imposition of a low rent which is 
described as a ‘ grant ’ assessment, the 
description of the grant as being 
that of a manyam and its comparison 
to a gift to a deity all import that 
the zemindar simultaneously parted with a 
p irt of his melvaram or landlord’s 
share of the produce. Apart from the 
significance of the words used in these 
documents it has been recently held 
by a Full Bench in second appeal No. 1878 
of 1919, Miifh'l Goundan v. Perumal 
Iyer (2) that in the ca e of inams the 
Court should start with a presumption that 
the grant was of both varams. Several 
decisions of this Court, prominent among 
which are those in Ponnuiamy Padaynehi 
v. Karuppuduyan (3) and Upadrasta 
Venkata Sastrutu v. Divi Sitaramudu (4) 
have made familiar the rule enacted by 
S. 8 (1) of Act 1 of 1908 that a landholder 
does not acquire the status of a ryot by 
merger of his entire interests as landholder 
with those of an occupancy ryot; and 
there is a reported case in the Zemindar of 
Sanivarapet v. Zemindar of South Vallur 
(5) and a recent Full Bench Case in Second 
Appeal No. 65 of 1919 Marina Veerastcami 
v. Boyyinapalli Venkatroyulu (6) which 
dealt with the position of a ryot who 
subsequently became interested in the 
melvaram which brought into play the 
provisions of the explanation to sub-section 
6 of S. 6. So the principles of ‘ once a 
landholder, always a landholder’ and ‘once 
a ryot, always a ryot’ maybe said to be 
fairly well established. 

The present case however is one of a 
simultaneous grant of the kudivaram and 
a part of the melvaram, to which there are 
no provisions in the Act directly appli- 

12) A 1 R. 1921 Mad. 145=44 Mad. 588 (H’.B.) 

(3) (1914) 38 Mad. 843=26 M. L. J. 285 = 
24 I C. 217=1 L. W. 218. 

(4) (1914) 38 Mad. 891 = 24 I. C. 224 = 

26 M. L. J. 585. 

(5) (1915) 33 Mad. 944 = 34 I. C. 444. 

(6) (1920) 39 M. L. J. 225 = 57 I. C. 778 => 
12 L. W. 51 (F. B.) 
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Jcable. But there can be no doubt that if 
[the plaintiffs were not the less ryots by 
'reason of their getting the suit lands on a 

I ‘favourable tenure, S. 19 operates to take 
their relations with their tenants out of 
the provisions of the Madras Estates 
Land Act. 

I will now proceed to consider whether 
the plaintiffs can be described as persons 
owning an estate or part thereof, or as 
persons entitled to collect the rents of the 
whole or any portion of the estate by 
virtue of a transfer from the owner. I have 
already noted the resemblance of the grant 
in their favour to the grant of a permanent 
lease. It was held in Ksha/rabaro Bit-toyi 
v. Bdrikrishna Naifiu (7) and again in the 
Maharaja of Visianagaramv. Colter*nr of 
Vizogapntam (8) following the Privy 
Council case in Venhafettrara Zdlaj-ah 
Naidit v. Alagoo Moothoo Serragaran (9) 
that the grant of a permanent lease of a 
portion of a zemindari was not a transfer of 
ownership. The Privy Council were deal¬ 
ing with a perpetual lease at a low rent 
of a distinct part of a zemindari and they 
held that it could not be considered as a 
transfer of proprietary right in the whole 
or any part of a zemindari under S. 8 of* 
Regulation 25 of 1802 without doing vio¬ 
lence to the language. It is clear that the 
transfers of proprietary right to which that 
section applied were very different in nature 
from the leases for a term or in perpetuity 
referred to in S. 15 of Regulation XXX. 
The reference to the latter section in Ex¬ 
hibit A becomes thus very significant as 
showing that what was given was the in¬ 
terest of a'ryot rather than that of an in¬ 
termediate landholder. On the other hand 
it was held by a Full Bench in Nellayappa 
PiVai v. AmbciluVana Vandarasannadhi 
(10)that a person who takes froma zemindar 
a permanent lease of the zemindar’s mel- 
varam rights was a landholder under the 
former Rent Recovery Act (VIII of 1865) 
as he becomes thereby a farmer of the rent 
under alandholderand sobelongs to the class 
of farmers or izaradars referred to in S. 1 
of that Act, and in the Explanation to sub¬ 
s' 11 of S. 3 of the present Act. The 


present plaintiffs are not farmers under a 
zemindar as they are not entitled to collect 
the entire rent due to the zemindar from 
the whole or any defined portion of his 
estate. As observed by the learned Chief 
Justice in Cadadhar t lofs Rataji v. Snry i- 
varayona ratnailc (11 ) “An inamdar*who 
holds under a zemindar subject to the pay¬ 
ment of quit rent to him is not the owner 
of the Inam land in the ordinary legal 
meaning of the word owner” . . . .“So! 
long as a full owner in making a grant re¬ 
serves an interest to himself as by way of 
rent, he and his successors continue to be 
owners, no matter how iusignilicant may 
be the interest he reserves for himself. ” 
This interpretation of the meaning of the 
word ‘owner 1 followed a prior decision by 
the Chief Justice and Kumaraswami 
Sastry, J. in The Maharaja of Visianaga- 
Tamv. The Collector ofVizagapatam{ 8) and 
I respectfully agree with their opinions. 

Sadasiva Aiyar, J. who dissented, was 
unwilling to depart from the principles of 
the decisions in Appnlnnarat'mhnhi v. 
Sanya** (12). and Knnti Venkdnna v. 
Chelikani llama Uao (13), When this case 
came on appeal to a Bench of three 
Judges in L. P. A. No. 2 of 1920. 
(Gadadharadoss v. Suriyanarayan (14). 
Kumaraswami Sastry, J. agreed with the 
Chief Justice and expressed an opinion 
that a minor inamdar was not a land¬ 
holder when the grant to him was of both 
varams, and although, as a result of the 
agreement of Ayling and Coutts-Trotter, 
JJ. with the opinion of Sadasiva Aiyar, 
J. the appeal was allowed, it is clear from 
the judgment that neither Ayling, J. nor 
Kumaraswamy Sastry, J. was able to 
reconcile the position of a grantee of an 
interest in the melvaram who was 
himself the occupancy ryot with the status 
of one who is entitled to collect rents by 
virtue of a transfer from the owner, for, 
as Ayling, J. remarked, “ it would be 
pedantry to speak of the grant as a 
transfer to the ryot of the right to collect 
rents from himself.” 

Another difficulty noticed by the learned 
Chief Justice is that of treating the 


(7) (1910) 83 Mad. HO = 5. I. C. 126 =9C 
M. Jj. J 417, 

(8) (1914) 88 Mad 1130-1 I,. \V. 685 = 
27 M. L, J. 278=26 I C. 780= (19141 M. W. N. 
610. 

( 7 8 9 10 ) (18 69 "® l) 8 M I.A. 327 = 4 W.R. 78 (P.O.] 

(10) (19U8) 27 Mad. 466-14 M.L J. 81 (F.B.) 


(U)(1920) SS M. L. J. 842=12 I<. \V. 77 = 66 
I. C. 92-(1920) M. W. N. 803. 

(12) (1912) 38 Mad. 33-17 I. C. 120. 

(13) (1914) 38 Mad. 1165 = 26 1 C. 610. 

(14) (1921) 44 Mad. 677 = 41 M L. J. 97=14 

L, W. 468=0921) M.W.N.418. 



632 Madras bhupatiraju v. bhavaraju venkataratnam (Spencer, J.) 1921 


payments made by tenants to an inamdar 
for use and occupation of land which is 
not the inamdar’s estate as “rent” as 
defined in clause 11 of S. 3. 

I have no doubt that when the Rent 
law of the Presidency was remodelled it 
was intended to preserve the old distinc¬ 
tions between landholders and tenants, 
while giving statutory recognition to the 
occupancy right of tenants in large estates 
which had become firmly established by 
numerous decisions of this High Court. 
Under Act VIII of 1865 a “tenant” was a 
person who paid rent to a land-holder and 
thus corresponded to a “ ryot ” under the 
present Act. It was held in Suryanarayana 
v. Appa Ran (15) thit an inamdar with 
a right of occupancy did not acquire the 
status of a landholder in consequence of 
his sub-learing the land to others but he 
retained the status of tenant. Similarly 
under the present Act a Full Bench of five 
Judges in Marina Yeerasicami v. Boyt/ina- 
pa'H Venkatara'/adu (6), declined to treat 
the remission of a portion of the rent 
payable to a zemindar by a ryot as 
conveying to him any right to collect rent 
from third person-. 

When the effect of section 3, cl. (2) (d) 
read with cl. 5 is that a major inamdar 
who owns the kudivaram is not a land¬ 
holder, it is difficult to attribute to the 
legislature an intention to put minor inam- 
dars who own the kudivaram into the posi¬ 
tion of land-holders under the Act. 

I am of opinion that when a ryot sublets 
the land in his enjoyment to sub-tenants, 
the payments he collects from them by 
agreement with them are not “ rent” with¬ 
in the meaning of the phrase in section 3 
(11) of the Madras Estates Land Act, and 
that the plaintiffs in this case who ac¬ 
quired by their grant from the zemindar 
a right either to cultivate the land them¬ 
selves or to sublease it, as one of the inci¬ 
dents arising out of the unfconditional 
nature of the grant, cannot be said to have 
thereby become transferees of the title to 
collect the rents of the whole or any por¬ 
tion of the zemindari estate. 

From a consideration of the reported 
cases upon the meaning of the word " land¬ 
holder” in Act I of 1908 one axiom clearly 
emerges. A mere interest in a portion of 


the melwaram as by payment of jodi or 
quit-rent without a right to collect rents 
from the ryots cf the estate will not con¬ 
vert a ryot into a “ land-ho.'der ” under 
the Act. 

The right to collect rents is an attribute 
cf full ownership of an estate. In the 
present case that right has remained all 
along with the zemindar. What the 
zemindar now collects from the plaintiffs 
is rent, though not the full rent. If he 
were to resume this darimilla inam for a 
breach of the conditions of the grant or 
for failure cf heirs or upon relinquishment 
of the inam, the zemindar would collect 
the full rent once more. 

I think that much of the difficulty in 
applying the provisions of the Act to the 
facts of actual cases and a good deal of 
the unfortunate differences of opinion 
among Judges uho have had to apply 
them, has arisen out of the vaguenejs of 
the definition of* land-holder’ in section 
3 (5) and the want of illustrations to the 
section. 

When once a sharp line of distinction 
is drawn between persons who merely 
possess an interest in a portion of the 
Jand-holder’s share of the produce or mel- 
varam and those w ho have derived a title 
from the estate owner to collect the 
entire rents accruing to him over the 
whole or a defined portion of this estate, 
the cases that arise in practice will 
naturally group themselves on one 
side or other of the dividing line. 

The decision in Appa'anarasimhalu v- 
Sanyasi (12) and Biundavana Chendia v- 
Proi/had iRamayya (16) may be justified on 
the ground that the right to collect rents 
passed in those cases, while 38 Mad. 1155 
may be wrong. In this case the admission of 
the plaintiffs in paragraph 4 of the plaint 
that they are entitled to the Kudiwaram 
and the melvaram rights does not by itself 
suffice to constitute them landholders. I 
consider that the Civil Courts below were 
in error in treating them as landholders and 
that the District .MunsifFs order declining 
jurisdiction and returning the plaint should 
be set aside and he should be directed to 
take the suits on file and dispose of them 
himself. 

Costs throughout to abide and to be pro¬ 
vided for in the final decree. 

(lfi) (1914) 2G M L J. 600 = 26 I.C. GGJ = lT.. 
W. 486. 


(15) (1892) 10 Mad. 40 = 2 M. L. J. 249. 
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Odgers, J. •—These are petitions to 
revise the order of the District Judge of 
Godavari confirming the order of the Dis¬ 
trict Munsif of Amalapuram by which the 
plaints in O. S. Nos. 121 and ill of 1916 
on the file of that Court were directed to 
be returned for presentation to the proper 
Court. The suits were for rent or damages 
for use and occupation of certain lands 
situate in the Gutlinadeevi Zamindari. 


The plaintiffs in those suits as such Inain- 
dars have ■ been held by both the lower 
Courts to be landholders under the Mad¬ 
ras Estates Lands Act. The ourstion is 
whether they are right. 


The District Munsif held and the Dis. 
trict Judge did not' disagree with him that 
the suit lands were ryoti lands: anj 
the question for determination is whether 
the grantees of these lands are or are not 
land-holders within section 3 (5) of the 
Madras Estates Land Act. The grants 
are contained in Exhibits A, A-l, and A-2. 
Exhibit A is dated 24th June, 1839 and 
purports to be a patta by the zamindar 
giving 22 putties of land to the grantee as 
manyam out of the never cultivated 
waste lands of Guttinadeevi Zeininda.i ” 
under clause 15 of Regulation XXX of 
1S02 settling the tirva (i.p. rent assessment 
or tax) at Re. 1 -0-0 per putti. “ You shall 
pay us the tirva of Rs. 22-0-0 settled for 
each year for the said 22 putties, raise 
crops on the said lands and enjoy the usu- 
fruct thereof by generations and remain 
happy Exhibit A-l is a grant of 3 put- 
ties of land as manyam “ out of the never 
cultivated waste or Banjar lands for com- 
ing under your permanent (or more cor¬ 
rectly that you may enjoy permanently) 
you shall pay us the tirva of Rs. 12 
per cent i.e., R s . 4 for putti settled 
for each year for the said 3 putties 
raise crops on the said lands and 
enjoy the usufruct thereof by genera 

Cv ■' ''"I ° DS and remai " 

»appy. Exhibit A-2 is to the same 
effect a grant of 8 putties^of land at Rs 4 
per putty. Exhibits B, B-l, and B-2 are 
instrucuons issued to the various karn’ams 
by the zamindar to locate the lands grant¬ 
ed and to issue checknamas. From the<e 

were mentS 11 WOulda PPear that the grants 

ine »n n ^ am i ° f minor inams - amount¬ 
ing m all, to about 150 acres only. They 

are not grants of whole villages or of an£ 

UrtiT 81 ^ 0f T ° r m0re vil,& ges" 
q‘ tn , h ® wording of section 3 (2) ( e ). 

mental/ th ® wordin S of these docu- 

Sed b^ appear (and was not con - 

they granted^^^ 

1921 M—80 


The lower Courts relied on Appala 
Narasimhnhi v. banyan (12) (Sundara 
Aiyar and Sadasiva Aiyar, JJ ) where it 
was*he!d that “an inamdar of a portion 
of a village where the inam consists only 
of some of the lands in a village granted 
by a zamindar is a landholder under sec¬ 
tion 3 (5) though the inam may not be an 
estate under section 3(2) (./) and (e). The 
learned .Judges there found that the plaintiff 
was undoubtedly a person entitled to col¬ 
lect the rents of a portion of the e-tate 
granted and that the definition of land¬ 
holder includes every person entitled to 
collect the rents of any portion of an estate 
by virtue of any transfer. The grants in 
the present case would, no doubt, confer 
kudivaram right on the grantees and the 
tirst question is whether they would confer 
mehvaram right as well. It will be obcer- 
ved that the grants are all of the “ never 
cultivated waste lands”. This expression 
occurs in Exhibits A, A-l, and A-2. There- 

th f. t,m l of the ?rant '’ il is be y° nd 

question tliat there were no tenants on the 
land from whom rents could be collected 
by the grantee. I am ih refore inclined to 
the opinion that no mehvaram right was 
in fact granted by these documents. If f 
am right this is a sufficient answer to the 

SIr T u c Since the decision of 

of totQ ? ench ,n S f cond Appeal No. 1878 
of 1919, however, the presumption in the 

case of grants of minor inams is that the 

Rnraetm j 5 w » ra ms, see Judgment „f 

of brnh^h 08 th , erefore - that the grants are 
?h. b f ‘ nelvara,n and kudivaram, 

differenced qUe ' tK>n * d06S this make 

h,duv°Sn, d ° U di^ 0Ve ApvaU 
Z S u '-' /n ' , , (12) WOuld seem to he a 
cleat authority for holding the grantees to 

majority o P | the"Judge? of Ccou'rttave 
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followed the opinion expressed by himself 
and Sundara Avyar, J. in Appala Nara- 
wmhnlu v. Smyasi (11) and expressed 
himself as unwilling to depart from this 
catena of decisions. The learned Chief 
Justice after examining the terms of the 
Act very closely comes to the conclusion 
that it was not the intention of the legis¬ 
lature to apply the provisions of the Act as 
between the inamdar and his tenants where 
the land is situated in a permanently 
settled estate and consists of any part of 
the village and the inamdar is the owner of 
the kudivaram as well as the melwaram. 
He says at page 344 “ Therefore as regards 
inams outside the large estates coming 
under clauses (n) ( h ) and (c) (i. e.) of 
section 3 (2) it is clear that the legislature 
did not wish, the Act to apply between the 
inamdar and his tenants where the inamdars 
owned the kudivaram as well as the mel¬ 
waram or where the land was only part 
of a village unless it had been separated 
from the rest of the village. This being 
the policy of the Act as regards inams out¬ 
side large estates as defined in clauses («) 
(6) and (<•) the next question is whether 
it was the intention of the legislature that 
the act should -apply to such inams when 
the lands were situated within these large 
estates”. After observing that it was 
prim i facie unlikely that the legislature 
should have intended to apply two different 
rules in two cases without an express 
provision to that effect, the learned Chief 
Justice proceeded. “ The legislature 
having thus expressly made the Act apply 
as between the inamdar and his tenants in 
the case of certain inams in these large 
estates by virtue of the definition in clause 
(c) the next question is whether it intended 
to nullify that definition and render it 
altogether nugatory by adopting a few lines 
lower down a definition “ of land holder ” 
wide enough in terms to include holders 
of inams and other under tenures in the 
larger estates, where the inam in question 
did not consist of one or more villages but 
as here of a lesser extent. The onus of 
showing that the definition of landholder 
had this extraordinary result is strongly 
on those who affirm it.” The learned Chief 
Justice further observes : “ So long as a 
full owner in making a grant reserves an 
interest to himself as by way of rent he and 
his successors continue to be the owners, no 
matter how insignificant may be the interest 
he reserves for himself. The learned 


Chief Justice next addressed himself to the 
argument that the inamdar must be a 
landholder because he is entitled to collect 
rents from the definition of rent in section 
3 (11). But he points out that rent is "a 
payment to a landholder- for the use or 
occupation of land in his estate, and can- 
not therefore include a payment by tenants 
to an inamdar for use and occupation of 
land in an estate which is not the inamdar’s 
estate but'is the estate of the superior land¬ 
holder.” On this difference of opinion 
between the learned Chief Justice and 
Sadasiva Aiyar, J. the case went to Letters 
Patent Appeal and was heard by Ayling 
Coct s-Trotter and Kumaraswamy Sastri 
JJ. (L. P. Appeal No. 2 of 1920). Ayling, J 
was of opinion-that theanamdar was a land 
holder relying principally on the amend 
ment to the Act in section 3 (11). Rent 
originally in sub-section included quit-rent, 
jodi, etc., payable by an inamdar as such 
to the landholder. Ayling, J. says “ It 
seems to me that the legislature could only 
have intended deliberately to take away the 
power specifically conferred on a landholder 
by the Act, as it was originally enacted to 
treat his inamdar as if he were a ryot in 
respect of the -realization of quit-rent." 
This would not appear to deal conclusively 
with the question as to whether the 
grantee would be a landholder when not 
only the melwaram but also the kudiwaram 
was transferred. The learned Judge 
admits that this fact occasioned him 
some doubt but he comes to the conclusion 
that it makes no difference. The 
judgment 'of Coutts-Trotter, J. is to the 
effect that the word 1 landholder' in 
section 3 (5) inevitably brings a minor 
inamdar within its scope on the ground that 
it cannot be said that a minor inam¬ 
dar is not a person entitled to collect the 
rents of a portion of the estate, by vir¬ 
tue of a transfer from the owner. In my 
opinion the answer to this is to be found 
in the passages from the judgment of the 
learned Chief Justice quoted above. Kuma¬ 
raswamy Sastri, J., was of opinion that a 
minor inamdar is not a land-holder where 
the grant to him is of both the varams. 
He says that “the legislature has therefore 
been careful in so framing the definition 
of the word estate’ as to exclude such 
minor -inamdars, and I agree with my 
Lord in thinking that it could not 
have been the intention of the legis¬ 
lature which carefully excluded minor 
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inamdars when framing the definition of 
‘estates’ to let them in bodily by virtue of 
a definition of a landholder, a few lines 
lower down”. Again however “ if the 
amount the grantee has to pay can be 
regarded as a favourable rate of rent” 
(as 1 think it must be in the case 
before us) “ or if the effect of the grant 
cannot be treated as a transfer of the right 
to collect rent owing to there being no 
person already paying it whose liability is 
transferred, it is clear from the decision 
of the Full Bench in Marina Veeraswami 
v. Boyyinapalli Venkata r-tynlu (6) that the 
tenants of the grantee would not be gover¬ 
ned by Section 6, clause 1 and acquire a 
permanent right of occupancy. It has 
to be noticed therefore that while three 
judges in that case were finally in favour 
of holding the grantee to be a land-holder 
two judges were of the opposite opinion. 

As already stated the opinion of the 
Bench of three judges was that of a Let¬ 
ters Patent Appeal and not of a Full 
Bench ; and with respect I prefer to adopt 
the reasoning of the learned Chief Justice 
and Kumaraswamy Sastri, J., on this 
question. 

It remains to consider some of the cases 
that have been cited before us. Kanti 
Veukanna v. Chelikani Rama Raj Garu 
(13) held per Sadasiva Aiyar, J., and my 
brother Spencer, J., that although a per¬ 
son might not be the owner of an estate 
he might still as alienee of part of the 
melwaram be a land-holder within the 
meaning of Section 3 (5). The judgment 
of Sadasiva Aiyar, J., follows the earlier 
case Appall-narasi'mhalti v. Sanyasi (12) 
to which-he was a party, it has to be ob¬ 
served that iD that case the grant clearly 
alienated Rs. 125 of the annual melwaram. 
My brother Spencer, J., observed that “if 
the plaintiffs come within the definition 
of land-holder in Section 3 (5) the jurisdic¬ 
tion of the Revenue Court over a suit to 
eject a ryot was not ousted. It may be 
possible to hold that the case is confined 
to the construction of a particular grant 
under construction. In any event it does 
not carry the matter further than Appala- 
naratimhulu v. Sdnyasi, (12) The case in 
Chippurapalli Apjaya v. RnjaK'ikarlupudi 
R' mgohandra Reju (17) lays dow n that 

( l7 ) WM) 27 M.L.J. 490=26 1 . 0 . 732 =(l 914 l 
M.W.N. 763 * 


the owner of a portion of an estate is a 
iand-holder whether the portion was seve¬ 
re J bifore or after the passing of the Act. 
The question therefore arises whether a 
permanent lessee such as the grantee in 
the case before us is an owner or not. The 
case in Venkotesuara Yiltin}ah Naick-n 
v. Alagoo Moothoo Strvuigaran (9) -is an 
authority that a perpetual lease of a dis¬ 
tinct portion of a zamindary is not within 
Section 8 of Regulation XXV of 1802 and 
is not the sale, gift or transfer. 

In Ndlayappa Villa! v. Amba’avanu 
Pan 'ftf'QO'a reference to'lheFull 

Bench was made whether the defen¬ 
dants were entitled to relinquish un¬ 
der Section 12 of the Rent Recovery 
Act Y1II of 1865. The defendant was 
the permanent lessee of the melwaram 
rights of the p’aintiff who was a zamindar 
and for the purpose of that section it was 
held lhat the defendants were farmers un¬ 
der the inamdar and were not in the posi¬ 
tion of tenan s but of landlords and that 
they therefore .were not entitled to relin¬ 
quish their interests at the end of the 
Revenue year. There is no contention 
that the plaintiffs a:e farmers here in 
the Maharaja of V'zian<gr>-in v. The Col¬ 
lector of Vizagapatam <8) it was held that 
a permanent lessee is not an owner for the 
purpose of Section 2 of the Madras Assess¬ 
ment of Land Revenue Act I of 187o, nor 
is a proprietor or owner under Regulation 
XX\ ‘of 1802 or the Madras Hereditary 
Village Offices Act, 111 of 1895. It also 
seems to me that the permanent lessee 
would fall under the observation of the 
learned Chief Justice in Qadahuradoe* 
BaVaji v. Suryanaraycna Tatnaik (ll)- 
that so long as full owner reserves aDy kind 
of interest to himself however insignificant 
it might be, he and his successors con¬ 
tinue to be the owners. We were referred 
to an unreported case S. A. No. 1169 of 
1917 before Spencer and Krishnan, JJ. It 
followed the decision in Kanti Veikaiu.av, 
Chelikani Rama Rote Garu (13) and Krish¬ 
nan, J. held on the construction of the grant 
in that case that the Dharmakartha of the 
choultry was a grantee of a fraction of the 
melwaram. This case again does not 
take the matter any further than the deci¬ 
sion in Kanti Foifranna v. Chelikani Rama 
Row Garu (13). In fact that grant in the 
unreported cases seems to have been of 
lands belonging to the same estate as that 
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involved in Kanti Veukanna v. Chelikani 
Rama Row Gam (13). 

It cannot in my opinion be said that the 
authorities are in a very satisfactory state 
even if the decisions are restricted to the 
particular grants in question in each case. 
But with regard to these minor inams we 
have the reasoned judgment of the learned 
Chief Justice and Kumaraswamy Sastri, J. 
above referred to and it seems to me on 
an examination of the Act that these opin¬ 
ions are to be preferred to those which 
conflict with them. I would therefore hold 
that the plaintiff is not a land-holder with¬ 
in section 3 (5) as either owning the estate 
or part thereof or as being entitled to col¬ 
lect the rents by virtue of the transfer. 

The petitions must be allowed and I 
agree with the order proposed by my 
learned brother. 

Petition allowed. 


A. I. R. 1921 Madras 636. 

Abdur Rahim*and Oldfield, JJ. 

Knnhiinaikntly Beari and another — 
Defendants-Appellants 

v. 

Balekile Aisabi and others —Plaintiffs- 
Respondents. 

Second Appeal No. 1706 of 1919, 
decided on 3rd August, 1920, from the 
decree of the Dist. J., South Kanara, in 
Appeal Suit No. 423 of 1918. 

(u) Deed— Construction—Mortgage-deed stat¬ 
ing that till certain time the mortgagee should be 
in possession—There is no covenant to pay- 
Transfcr of Property Act, S. 68. 

A deed of usufructuary mortg igi contained 
the following clause: “Till the above stated 
Vaida (time), you shall take possession, make 
improvements aud enjoy and aleo pay the 
tbirva due, in tcspect of the property, warg 
No.-Sl. ” 

Held, that there was uo covenaut to pay. 

35 M L.J. 219, R<1. [P. 636, C. 2. | 

lb). Limitation Act, Art. 132 - Mortgage—No 
personal covenant to pay—Bight to sue under 
Transfer of Property Act, S. 68 ( 0 ) arisen when 
mortgagor fails to give possession. 

Where there is uo covenant to pay, on the 
part of the mortgagor, the light of the mort¬ 
gagee to sue under S. 08 (c) of the Transfer of 
Property Act arises when the mortgagor fails 
to deliver possession of property to the plaint¬ 
iff. 11 Mad. 259 (F.B.), Foil. [P. 636, C. 2.J 


C. Hudhavau Nalr and /'. N. Nages- 
vara Ai'jar —for Appellants. 

B. Sitarama Ran —for Respondents. 

Judgment. —The question of limitation 
re'ates to the construciion of a clause in 
Ex. A, the deed of usufructuary mortgage/ 
That clause is in these words : “Till the 
above stated Vaida (time), you shall take 
posse-sion, make improvements and enjoy 
and also pay the thirva due, in respect of 
this property, warg No.•81." It is argued 
that we must hold that the passage contains 
a covenant to p ay and that therefore the 
mortgagee was emitted to rely on that co¬ 
venant and that this suit is in time, as it 
was filed within 12 years .of the breach of 
the-covenant. But we must say that it is 
difficult to find any covenant to pay in 
this clause. What the mortgagor says isl 
that the mortgagee is to be in possession 
and enjoyment of the land for 15 years, and 
after the expiry of the 15 years, if he 
wishes to get back his land, he will pay 
the amount due to the mortgagee. There 
is no unqualified promise to pay. It is an 
option given to the mortgagor, in case he 
wanted to do so, to repay the mortgage 
amount and get back his properties. We 
have been referred to a number of ca?es in 
which a similar question arose, as to 
whether certain words, in particular deeds 
of mortgage, contained a covenant to pay. 
But we do not think that much assistance 
can be derived from those decisions in cons¬ 
truing the particular document before us. 
We might, however, mention that the case 
of 3/ damp’l Runjunni v. Rai gar Avergal 
(1) bears a close resemblance to the facts 
of this case, and there the learned Judges 
held that there was no covenant to pay, 
If there was no covenant to pay, on the 
part of the mortgagor, then according to] 
the Full Bench decision in Stibhamma v. 
Naragga (2 1 , the right of the mortgagee tc 
sue under Section 68 (c) of the Transfer 
of Property Act arose, when the mortgagor! 
failed to deliver possession of property to 
the plaintiff. Reckoning time from that 
date, the Suit is clearly barred under 
Art. 132 of the Limitation Act, which un¬ 
doubtedly applies. We are therefore of 
opinion that the learned Judge’s decision 

(1) (1918) M. W. N. 666=48 I. C. 925 = 35 
M. L.J. 219. 

(2) (1917) 41 Mad. 259= G L. W, 738= 33 M. 
L.J. 623 = 43 I.C. 4 = (1917) M.W.N. 828 (FJ3.) 
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on the question of limitation, so far as the 
suit relates to Ex. A, is wrong. 

As regards Exhibit B, the case really 
cannot be distinguished, from that in Ex. 
<A; for, all that it says is that if the mort¬ 
gagor fails to pay even in December 1899, 
he will pay the principal and interest in 
arrears, with'thekanotn amount due, under 
the undermentioned Ildarwar document, 
meaning Ex. A. That docs not neces arily 
refer to the period after the expiry of 15 
years. The claim under Exhibit B also 
must beheld to be barred. 

The language of Exhibit C., the other 
further document is however different. It 
sa>s: “If I failed to pay even theD, I 
shall pay the amount of this document 
along with the amount of the Kanom, under 
the above mentioned usufructuary mort¬ 
gage, after the vaida (time) of the said 
usufructuary mortgage document.” Here, 
there is an express covenant, on the part 
of the mortgagor, to pay the amount 
covered by Exhibit C, after the term of 
15 years mentioned in Exhibit A ; and rec¬ 
koning time from that date, the suit, so 
far as it is based on Exhibit C, is not barred. 
The plaintiff therefore will have a decree 
for the mortgage amount of Exhibit C. 
Rs- 290 at \2h per cent, from the date of 
the document, until six months from this 
date, and thereafter at 6 per cent, until 
realization. Time for redemption six 
months. The plaintiff’s suit is otherwise 
dismissed. Costs in proportion here and 
in the Courts below. 

Api eal alio ‘ ed in part. 


A. I. R. 1921 Madras 637. 

Ayling, O. C. J. and Odgeks, J. 
Irnla; pan Scrvai— Plaintiff-Appellant 


v. 


Veerappan anl others — Defendant 
Respondents. 

Second Appeal No. 1553 of 192' 
decided on 11th November, 1921, from tl 
decree of the Sub-J., Madura, in Appe; 
Suit No. 195 of 1919. 

_ (j) Madras Estates Land Act (I of 1901 

Wfcta 5. 146—.Mere takii 
ofrentfromallcged transferee on one occaak 
tfoia not affect transfer. »- 

Wlrdre no prdedMinge aro taken under 8. 1 . 
ob * wn *BWBfer.©£ tenancy, the were fa 


that rent was once taken (rum the alleged 
transferee, will not effect a transfer of the 
tenancy, IP. 637, C. 2.J 

(b) Practice—Xeic pica camiot be allowed in 
appeal. 

A pica not takeu iu trial Court and about 
which no issue was framed cannot bo enter¬ 
tained for first time in appeal. 

(e) Madras Estates Land Act (/ oj 1908 J, 
Sch. Part A . I2 f Ss . 112 t l46and 189.—Action 
unler &. 146 not taken—Civil suit under S . 189 
does not lie . 

The absence of putta and muchilika would be 
a proper grouud for a suit under the Sch. to 
the Act (Part A. 12). But where no such suit 
is hied and the period allowed by S. 112 is 
allowed to expire, S. 189 bars the jurisdiction 
of the Civil Court to enteitaiu such a plea in a 
suit for possession by purchaser at rent sale, 
because it is the policy of the Act (1) to compel 
any person who has acquired an interest in a 
ryoti tenancy to follow the proetdure laid 
down iu S. 146 if he wishes to be treattd as a 
ryot; and (2) to have all disputes as to proce¬ 
dure iu rent-sales-enquired into by the Revenue 
Couits. To allow a person who has not taken 
action under S. UG, to ignore a rent-sale at the 
time it is held and subsequently to dispute its 
validity in a civil suit would run counter to 
both these principles. S. 189 docs allow of 
such a construction. (P. 638, C. 2.] 

K. Rajah Anjar— for Appellant 

K. S. G m-ip i(h>' AL/ar —for Respond¬ 
ents. 

Ayling, Offg. C. J.The s-uit lands 
in this case were brought to sale under the 
Madras Estates Land Act in 1914 for arre¬ 
ars of rent and bought in by the Zamin 
Revenue Inspector. They were sold by 
the latter to the plaintiff on the 28th 
August, 1915 and delivered over on the 16th 
November, 1915. According to plaintiff, 
they were subsequently trespassed on by 
defendants and he sued for possession with 
mesne profits and damages. The defence 
raised was, that the lands were the property 
of the sixth defendant by right of purchase 
from the third defendant, who in his turn 
had acquired title by virtue of Court auc¬ 
tion-sale in execution of a mortgage-decree 
against the original ryot who defaulted in 
his rent. This Court auction was as long 
ago as 1911, and it Is admitted that nei¬ 
ther third nor sixth defendant took steps 
under section 146 of the Madras Estates 
Land Act to obtain transfer of tenancy in 
their favour, although it is stated that onj 
one occasion in 1913 the Zamin Revenue! 
Inspector took rent from the sixth defend 
dant. This would not effect a transfer of] 
tenancy. ; ~ 
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The grounds on which the lower Appel¬ 
late Court has held the suit to be liable to 
dismissal are three in number. Two of 
them are newly raised in first appeal. 

The first ground is, that the Revenue 
Inspector, Samavayyar, who executed the 
sale-deed, Exhibit P, to plaintiff was not 
competent to transfer the land, because 
bis purchase at the rent sale was on be¬ 
half of the Zamin. A perusal of Exhibit 
P seems to indicate that in that transac¬ 
tion also he was acting on behalf of the 
Zamin; but, however this may be, no 
objection of this kind was taken in the 
uritten statement or apparently at any 
time in the first Court; certainly, no issue 
was framed to cover it; and plaintiff had 
no notice or chance of meeting it. I do 
not think such a plea should have been 
admitted on respondents’ behalf in appeal 
and I must reject it. 

The next point is, that the trespass by 
defendants subsequent to 16th November, 
1915 has not been proved. The lower Ap¬ 
pellate Court thinks that the delivery of 
possession to plaintiff was merely symbo¬ 
lical and" that defendants were in possession 
both before and after that date. This is 
also an entirely new point not covered by 
an issue; and, even if the Subordinate 
Judge is right, and the delivery of posses¬ 
sion to the plaintiff was only symbolical, 
it is difficult to see what difference that 
makes to the maintainability of the suit. 

The remaining point is that on which 
the First Court dismissed the suit. It is 
said that the rent sale is invalid under sec¬ 
tion 53 of the Madras Estates Land Act, 
as no palta and muchilika had been ex¬ 
changed and no permanent pat la was in 
force. 

This point also was not specifically taken 
in the written statement, which contains 
only the general allegation that the rent 
proceedings are fraudulent and that plaint¬ 
iff should prove their truth and regularity. 
On no belter challenge than this it has 
been decided against plaintiff on the ground 
that there is no evidence on the point. If 
I thought the validity of the rent-sale could 
be impugned by defendant in this suit, 
I should feel compelled to call for a finding 
on this point giving both sides an oppor¬ 
tunity to adduce evidence. But I do not 
think it can. 

The absence of palta and muchilika 
would be a proper ground for a suit under 


the Schedule to the Madras Estates Land 
Act (Part A, 12). No such suit was filed 
by the defaulting ryot and the sixth de¬ 
fendant’s petition of plaint was presented 
after expiry of the period allowed by sec¬ 
tion 112. In such circumstances, sec¬ 
tion 189 of the Madras Estates Land Act 
bars the jurisdiction of the Civil Court to 
entertain such a plea. 

It is argued that this is not so; because 
sixth defendant and his vendor, third 
defendant, were not “defaulters" within 
the meaning of section 112, and for this 
reason could not sue under Part A, Item 
12 of the Schedule. Section 189 bars the 
jurisdiction of the Civil Court “in respect 
of any dispute or matter in respect of 
which a suit or application under the 
Schedule could be brought or made—” no 
matter by whom. It is clearly the policy 
of the Act (l) to compel any person who 
has acquired an interest in a ryoti tenancy 
to follow the procedure laid down in sec¬ 
tion 146 if he wishes to be treated as a 
ryot ; and (2) to have all disputes as to 
procedure in rent-rales enquired into by 
the Revenue Courts (tide section 112). 
To allow a person who has not taken 
action under section 146, to ignore a rent- 
sale at the time it is held and subse¬ 
quently to dispute its validity in a civil 
suit would run counter to both these 
principles. Section 189 does not seem to 
me to allow of such a construction. 

The decree of the lower Appellate Court 
must be set aside, and plaintiff be given a 
decree for possession with mesne profits at 
the rate fixed by the District Munsiff and 
with costs throughout. 

Odgers, J:—The plaintiff is the appel¬ 
lant. He brought the suit for recovery of 
possession alleging that the plaint property 
was sold for arrears of rent due for Fasli 
1321 and was purchased on 28th August 
1915 by him from the purchaser at the 
rent sale by the Zamin Revenue Inspector. 
Third defendant is the auction-purchaser 
of the same property sold in execution of 
a mortgage decree against the patlailars, 
Ammamuthu and Santhayee. Third de¬ 
fendant subsequently sold to sixth defend¬ 
ant who is the contesting defendant, lhe 
points raised in the lower Appellate Court 
were, as to validity of the rent-sale; 
whether plaintiff had acquired a title to 
the property; whether the trespass by the 
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defendants was true. Of these points only 
the first was raised by the issues in the case, 
and as to the second and third, no issues 
were taken. In my opinion, they should 
not have been allowed to be argued in the 
lower Appellate Court and I do not pro¬ 
pose to consider them here. The argument 
before us was, practically, confined to the 
first point, the validity of the rent sale 
alleged by the plaintiff. The Subordinate 
Judge says it is not true that the condition 
precedent to a rent sale laid down by sec¬ 
tion 53 of the Act had been complied with, 
he., exchange of a pat hi and a murhilika 
for Fti*l/ 1321 with a original put hilar?. 
Thns, the proceedings culminating in the 
rent-sale were invalid. For the plaintiff- 
appellant it is argued that this plea was 
not taken in the written statement. In 
paragraph 4 of the written statement of 
the defendants, they pleaded that plaintiff 
had no possession or title ; that the rent- 
suit proceedings were fraudulent; the on’ts 
was on plaintiff to prove their validity, that 
those proceedings were not binding on 
defendants Nos. 3 and 6 nor could they 
give plaintiff any rights as against them¬ 
selves. It certainly does not appear that 
any plea which could be construed into 
raising the point under section 53 was taken. 
The plaintiff’s third witness was the pur¬ 
chaser at the rent sale and it appears from 
his cross-examination that the real question 
raised was as to notice of the intention to 
sell not being served on sixth defendant 
who in fact paid the kist for Fas'i 1322. 
Not a word was put to him about the 
requirements stated in section 53. It 
would, therefore, appear that the lower 
Appellate Court was not entitled to go into 
this matter and that the part of the judg¬ 
ment on this point in paragraph 3 is open 
to objection for this reason. 

It was argued below that even if the sale 
was irregular, the defendants were preclud¬ 
ed from setting up its invalidity, as the 
application of sixth defendant to the 
Collector under section 131 on 24th June 
1914 to set it aside was loo late. The Sub 
ordinate Judge disallowed this objection 
on the strength of the ruling in Tlainanaiiiri 
v. Aluthusami Naik (1) which laid down 
that a defendant in possession was 
not precluded from setting up the invalidity 
of a sale because his right to have it set 
aside was barred at the date of the suit 


by Art. 91 of the Limitation Act. The 
question is: Does this authority apply to 
a case under the Hstates Land Act and 
can the Civil Court determine such a ques¬ 
tion at all? Section 112 provides that notice 
of intention to sell shall be served on the 
defaulter through the Collector by the 
landholder and that the defaulter must 
pay the rent or file a suit within 30 dajs 
from service of the notice. See also Sche¬ 
dule, Part A, 12 which is headed “Suits 
triable by a Collector.” Section 189 directs 
a Collector to hear and de'ermine as a 
Revenue Court all suits and applications of 
the naiure specified in Parts A and B of 
the Schedule. The case in Jtamanalhan 
Chetty v. Itamasiniii Chsth / (2) is autho¬ 
rity lor saying that a Civil Court cannot 
take cognisance of a suit by a ryol to re¬ 
cover possession of a holding sold under 
the Act for non-payment of rent and the 
judgment expressly makes no distinction 
between suits brought before or after the 
sale. It appears, therefore, that there is au¬ 
thority for holding that, if the ryot does 
not avail himself of the remedy provided 
by section 112, he has no other remedy 
in the Civil Court. It would also appear 
that the auction-purchaser would be 
in no better position than the ryot 
whose holding is brought to sale. [Sec¬ 
tion 147 (1).] 

As against this reasoning it is contend¬ 
ed for the contesting defendant—sixth de¬ 
fendant—that he was not “the defaulter” 
within the meaning of section 112, as "the 
defaulter" there only applies to the regis¬ 
tered patla Jar or to the person whom the 
landholder is bound to recognise under 
the provisions of section 146 (1). It js 
admitted that sixth defendant gave no 
notice as required by section 146 (l), and 
section 147 (1) makes all acts and procee¬ 
dings under the Act so far - as they affect 
the land effective as against the transferee 
prior to the giving of such notice. It is 
also admitted that sixth defendant was 
the teuant paying the rent and, as stated, 
rent was actually paid by him forJVft 1322 
the succeeding Faslt to that for which 
default was made. It would, therefore, 
appear that sixth defendant is exactly in 
the same position as a defaulter under the 
Act and cannot take advantage of the fact 
that neither he nor his transferee (third 
defendant on whom notice was served) did 


(«) (l»07j 30 Mad. 248. 


(2) (193 6) 39 Mad. 60=27 I.C. 109 
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not serve the notice required under section 
146 (1). It is next contended that on the 
authority of Jngaunadha CharynUi v. 
Satyanarayana Varaprasla Rao (3) the 
validity of the sale is not covered by Sche¬ 
dule, Part A, 12. In that case all that 
was decided was, that a Collector had no 
jurisdiction to set aside a revenue sale for 
irregularity. > 'f. judgment of Knshnan, J; 
at page 355, where h 1 says “ It seems, 
therefore, that the Leg'slature did not con 
template (/. e.), by Madras Es'ates Land 
Act) applications based on irregularities to 
set a<=ide rent-sales of holdings.” There is 
no irregularity proved in this case and ihe 
authority cited ha= no application. 

The lower Appellate Court is, therefore 
in my opinion wrong on ail points, and its 
judgment must be reversed and the appeal 
allowed with costs throughout. 

Appeal allowed. 

(8) (192j) 13 Mad. 351 = 37 M. L. J. 70(5=11 
L W. 101=64 I. C. 508 = ( 1920; M. \V. N. 
145. 
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Sadasiva Iyer and Napier, JJ. 

(Tanvri*i) Venkata-ami an l ano'her — 
Defendants-Appjllams 

v. 

Vivva'a Am nna —Plaintiff-Respondent. 

Appeal No. 238 of 1920, decided on 
27th January 1921, from the order of the 
Tempry. Sub-J., Ellore,-in Appeal Suit 
No. 185 of 1919. 

*Evidence Act, S. 115.—Adverse possession— 
Service 1mm—Merely by denying his liability 
to do the service, the grantee cannot purport 
to possess adversely to grantor—He must first 
surrender land and again take possession of it — 
Grant I mm . 

A person who gels possession’ of land as 
emoluments for a service to be performed by 
him cannot be allowed to treat the lands ns 
his own by merely denj ing his linbility to do 
service or by neglecting to do that service. 
He should first surrender the land to his master 
and a gain take possession thereof adversely to 
his master and enjoy them for 12years after so 
retaking possession before he could set up 
title by adverse possession. 12 Bom. 322, Foil. 

Sadasiva Aiyar, J : —The defendants 3 
and 5 are the appellants in this appeal 
which has been filed against the order of 
remand passed by the lower appellate 


Court. The plaintiff brought this suit for 
the recovery of certain inam lands, about 
3i acies of dry lands, forming part of a 
large plot of 12 acres. The plaintiff des¬ 
cribes the land in the plaint as " inam 
land.'' (See paragraph 3 of the plaint). 
The plaintiff's title-deed, Ex. B, dated 
12ih July, 1910 also describes the land as 
service inam land. The contesting defen¬ 
dants expressly state in (he written siate- 
ment that it is temple service inam land. 
Having regard to the lands being dry lands 
of the extent of only 12 acres, and con¬ 
struing the inam title-deed, Ex. I in its 
ordinary sense, I think it is clear that the 
land itself was granted as the emoluments 
of the sendee and this seems not to have 
been denied in the first Court. The 
1st defendant is descended from the original 
grantee and hereditary temple servant and 
one of his ancestors got this particular 
portion (3^ acres) in partition with his 
co-parceners. The 1st defendant reciting 
in his sale-deed to the plaint ff* that the 
land is temple service inam land yet pro¬ 
fesses to convey absolute title in respect of 
the same in favour of the plaintiff. The 
plaintiff was evidently unable to take 
possession and brought this suit about two 
years after the sale to her by the 1st 
defendant. The 1st defendant died during 
the pendency of the suit in the Court of 
first instance and his legal representatives 
have been brought on record. The plain¬ 
tiff had, evidently at the time she brought 
the suit, doubts in her own mind whether 
her title to the land under the sale-deed 
could be established and therefore she 
added an alternatee prayer as follows: 

" Should the Court hold for any reason 
whatsoever that the 1st defendant has no right 
whatever to the plaint laud, the plaintiff prays 
for a decree directing the 1st defendant to pay 
the plaintiff the sum of Rs. 387, made up of 
Ra. 300 the purchase money and Rs. 87 being 
the interest due thereon at Re. 1 per ceut. per 
mensem from the date of the sale-deed.” 

The District Munsif held that the sale 
of the sendee inam land was void, because 
it was attached to the temple office which 
could not be sold and he dismissed the 
whole suit without applying his mind to 
the question whether the alternative relief 
claimed by the plaintiff against the 1st 
defendant for recovery back of the pur¬ 
chase-money with interest could be grant¬ 
ed or not. This omission on the part cf 
the learned District Munsif may have 
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been due to the fact that no specific issue 
was framed in respect of the alternative 
relief. On appeal by the plaintiff she in¬ 
cluded a ground in her memorandum of 
appeal (11th ground) as follows: '* The 
lower Court is not warranted in dismissing 
the suit in toio but should have given a 
decree for money against the 1st defendant 
as plaintiff has prayed for the same in the 
suit in the alternative.” She raised also the 
contention that the alienation even though 
of temple service inaras is not against law 
or public policy and is valid.(See 7ih ground). 
Her Vakil seems to have contended further 
during the arguments in the lower appellate 
Court that though the land may have been 
called temple service inam land even in her 
own title-deed, she was entitled to prove 
that it had by adverse possession become 
the absolute property of the 1st defendant 
on the date of the sale-deed of 1910 and 
that she was not given an opportunity to 
prove that fact. Even in the grounds of 
appeal to the lower appellate Court 
however, she does not expressly say that 
by adverse possession against the temple , 
the land had become the 1st defendant's 
absolute land. The lower appellate Court, 
however, accepted the above contention 
reversed the finding of the first Court on 
the 5th issue, (that is, finding that ihe 
alienation to the plaintiff by the 1st defen¬ 
dant wholly void and therefore the plaintiff 
got no title, and remanded the suit for 
disposal after deciding the other issues 
raised in the Munsif’s Court and an 
additional issue framed by the lower appel¬ 
late Court itself namely "Whether the 
1st defendant acquired absolute interest in 
the suit land by enjoying it for over 12 
years without performing the music service 
attached to it." This fresh issue was fram¬ 
ed on the view of the lower appellate 
Court that the descendant of a person who 
inherited a service miras office in a temple 
and got a portion of the land attached to 
that service by partition with his 
co-parceners can, by merely not performing 
the service for 12 years (while enjoying 
what his ancestor got at the partition 
without so (performing) obtain absolute 
title to the land. In other words, his 
right to possession became freed from any 
claim of the temple to require service 
trom him and any obligation on his part 
to perform the service and by his 

mere abstention to perform service for 
12 years the land became converted 
1921 M—81 


into ordinary land held on the tenure of 
ordinary ownership. I think that this view 
of the learned Subordinate Judge cannot 
be supported. (See Mulji Bhulnbhai v. 
Manohar Ginesh (1). A person who gets 
possession of land as emoluments for a 
service to be performed by him cannot be 
allowed to treat the lands as his own by 
merely denying his liability to do service 
or by neglecting to do that service. He 
should first surrender the land to his 
master and again take possession thereof 
adversely to his master and enjoy them for 
12 years after so retaking possession before 
he could set up title by adverse possession. 
The reason therefore given by the lower 
appellate Court for the framing of a new 
issue and directing it to be tried by the 
District Munsif cannot be supported 
and in my opinion there is no necessity 
to frame and try any such issue for the 
disposal of the suit. 

The next question is whether the Court 
of first instance was right in its conclusion 
that the alienation of temple service land 
by a temple servant is wholly void. On 
this question, there has been a difference of 
opinion between Abdur Kahim, J. and my¬ 
self in the case in A. A. A. O.No 21 of 1920. 
Abdur Rahim, J. held that there was “ no 
objection to the sale of the right, title, and 
interest of a servant of the temple in the 
land belonging to the temple which he 
holds as remuneration for his service, the 
interest sold being subject in the hands of 
the alienee to determination by the death 
of the original holder or by his removal 
from his office on account of his failure 
to perform the service. ” I held that the 
alienation of such a land is wholly invalid. 
It is however unnecessary (except on the 
question of the award of costs incurred in 
the first Court and mesne profits due 
till the death of the 1st defendant) to 
decide this question one way or the other 
so far as the plaintiff’s right to claim pos¬ 
session of the land is concerned, as the 1st 
defendant died when the suit was pending 
in the Court of first instance. Even if the 
plaintiff did acquire a right to possession 
enuring for the lifetime of the 1st defend¬ 
ant under her purchase in 1910, her title 
ceased to exist in the course of the suit 
and the suit for possession of the land was 
properly dismissed by the first Court and 


(1) (1888) 12 Boro. 822. 
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the appeal so far as it related to the claim 
for possession ought to have been dismiss¬ 
ed by the lower appellate Court. The suit 
has, however, to be remanded to the Court 
of first instance fora decision of the 
questions relating to costs, mesne 
profits the alternative relief for 
the recovery back of the purchase-money 
paid to the 1st defendant etc. While it 
is unnecessary tor the first Court to consi¬ 
der the fresh issue framed by the lower 
appellate Court, the first Court is directed 
to try the fresh issue now framed by me, 
namely: “ what damages, if any, is plaintiff 
entitled to recover from the Is: defendant’s 
legal representative on account of the 
invalidity, wholly or in part, of the sale 
executed to the plaintiff by the 1st de¬ 
fendant, ” along with the other issues 
which have yet to be decided. Costs 
hitherto incurred will be provided for in 
the fresh decree to be passed by the Court 
of first instance. 

Napier, J:—1 agree. 

Oawreman tod. 
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Abdur Rahim and Odgers, JJ. 

Vythilinga Pad a yacht and others —Plain- 
iffs-Appellants 

v. 

Ponnvswami Padayuchi — Defendant 1- 
Respondent. 

Second Appeal No. 307 of 1920, decid¬ 
ed on 12th October, 1920, against the 
decree of the Sub-J., Mayavaram, in Ap¬ 
peal Suit No. 24 of 1918. 

(a) Possessory title—Suit for possession can 
he maintained on possessory title if defendant has 
no title. 

Plaintiff is entitled to recover possession on 
the strength of his possessory title if defend¬ 
ant has no title. 2G Mad. 514 ; 37 Mad. 298 
and Asher v.‘ Wliitloch, (1866) 1 Q. B. D. 1, 
Foil. [P. 643, C. 1.] 

(b) Provincial Insolvency Act (1907), Ss. 19- 
78 and 16—Order appointing Receiver for the 
particular estate is necessary before the property 
vests in the local Official Receiver-Provincial 
Insolvency Act, (7907), Ss. 16 , 18 find 19. 

The property of a person adjudicated ns in¬ 
solvent under the Act does not ipso facto vest 
in the Official Receiver who may have been 
appointed for the local area in which the in¬ 
solvent is residing but it is necessary tbnt an 


order should have been passed appointing a 
Receiver before the property would vest in 
the local Official Receiver. Orders of Court 
are invai iably reduced to writing and where 
there is no ground for supposing that any 
verbal order appointing the Official Receiver 
of a particular estate was passed it cannot be 
presumed that the Official Receiver must liavo 
been appointed Receiver for the estate in tbo 
absence of a written order. 3o M. L. J. 416 ; 43 
Mad. 869, Foil. [I*. 643, C. 2.J 

B. Sil«ra.ma Rao for T. 7?. Vcnha'aiama 
Sadr !—for Appellants. 

T. Nirasimha Aiyangar —for Respond¬ 
ent. 

Abdur Rahim, J. :—The first plaintiff 
and the grandfather of the 4th plaintiff in 
this suit obtained the properties in dispute 
in exchange from one Srinivasa Aiyar on 
the 3rd August, 1900 but no registered 
deed was executed as is required by law 
and therefore there was no effective 
transfer of title to the plaintiffs. The 
plaintiffs however remained in possession 
of the properties since that date. On the 
29ih April, 1910, they were attached at 
the instance of one Chidambaram Chetti, 
who had obtained a decree against 
Srinivasa Aiyar. The plaintiffs put in a 
claim on the 1st October, 1910 and it was 
allowed by an order, dated the 
1st December, 1910. Then Chidambaram 
Chettiar, the attaching creditor, instituted 
a suit under the provisions of the Code of 
Civil Procedure to establish that the 
properties belonged to his judgment-debtor 
and that he was entitled to attach them 
and bring them to sale in discharge of his 
decree. This was on the 21st December, 
1910. A decree was passed in that suit 
in his favour on the 3rd November, 1911. 
That was ultimately confirmed by the 
High Court in Second Appeal on the 24th 
September, 1913. During the pendency of 
this suit, that is, on the 3rd November, 
1911 Srinivasa Aiyar was adjudicated an 
insolvent on his own petition. Then the 
Official Receiver of the Tanjore District 
sold the properties to the 1st defendant in 
the suit on the 18th November, 1915 ; and 
on the 15th January, 1916 the latter 
obtained delivery of possession of the 
properties. Soon after the defendant 
obtained possession the plaintiffs instituted 
this suit asking for a declaration of their 
title and for confirmation of their posses¬ 
sion of the plaint mentioned properties or 
in the alternative for recovery of possession 
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of the properties if they were found not to 
be in their possession. They succeeded 
in the Court of trial but on appeal the 
Subordinate Judge dismissed the suit 
holding that they had not made out their 
title and were not therefore entitled to a 
decree. 

There were several questions argued 
before us in support of the plaintiffs title 
and it seems to us that they are entitled 
to succeed at least on one of those grounds. 
They were undoubtedly in actual posses¬ 
sion of the properties as found by the 
lower appellate Court at least till the 
16th January, 1916, if they are not in 
possession now. Conceding for the sake 
of argument and only for the sake of 
argument, because it is not necessary 
to decide the point, that their possession 
from the date of attachment till the decree 
of the High Court in the suit instituted by 
the attaching creditor till the 

24th September, 1913 is ineffective for the 
purpose of completion of title by adverse 
possession they were indisputably in 
possession till 1916 and the defendant 
was put in possession by an order of 
Court only on the 16th January, 1916, and 

E f the latter has no title, the plaintiffs are 
ntitled to recover possesion from him on 
he strength of their possessory title. 

We need only refer to Narayana Rote v. 
DharmacharlA) and Ayyaparasu v. Secretary 
of Stale (2) in support of his proposition 
following the doctrine laid down in the 
well-known English case of Asher J. 
Whitlock (3) 

| The next question for determination is 
[the defendant’s title. That depends on the 
question whether the sale in his favour by 
the Official Receiver, Tanjore, conveyed a 
good title to him or not. That again 
depends on whether the Official Receiver 
was duly appointed by the Court as required 
by law. No order was passed appointing 
the Official Receiver, the Receiver of the 
estate in question although the local 
Government had appointed Mr. Nara- 
simhamurthi Sastri under S. 19 of the 
Provincial Insolvency Act, III of 1907, 
Official Receiver of the District. 


It has been ruled by two decisions of this 
Court in Official Receiver of Trichinopoly 

. U),(19021 26,Mad. 614. 

,(2) 0912) 37 Mad. 298-261. C. 894. - 
* 8 > -Of B. D. 1 -83 L. J. Q. B. 17=11 

(N.S.) 925-83 L.T. 254-14 W.R. 26. 


v. Soiiiasuwlara Chet liar (4) and after¬ 
wards in Mulhusamt Satniar v. Somoo 
Kandiar (5) where the question was even 
more fully considered that the property 
of a person adjudicated an insolvent under 
the provisions cf the Act does not rpxol 
facto vest in the Official Receiver who! 
may have been appointed for the local 
area in which the insolvent is residing but 
it is necessary that an order should have 
been passed appointing a Receiver before 
the property would vest in the local Official 
Receiver.That is how the phrase“he shall be 
the Receiver for the purpose of every order 
appointing a Receiver issued by any such 
Court ” has been construed by two Benches 
of this Court, and having heard the 
question fully argued before us I see no 
reason whatever for holding that this view 
of the law is wrong. 

As pointed out in this view of the law 
the present practice obtaining in this 
connection in many Insolvency Courts in 
the Presidency must be treated as not 
being in accordance with the law. All 
thesameitis difficult to see how the 
words of Ss. 18 and 19 can be construed 
otherwise than they have been by the 
learned Judges in the cases referred to. 


It was suggested that the Act does not 
require a written order but that we ought 
to presume from the facts of the case 
that the Official Receiver must have been 
appointed a Receiver of this estate, 
although no written order was passed 
to that effect. Orders of Court- are 
invariably reduced to writing and! 
in fact there is no ground for supposing- 
that any verbal order appointing tbej 
Official Receiver of this estate was passed.’ 
The omission is mereh the outcome of an 
imperfect understanding of the require¬ 
ments of the Statute. Then it was further 


suggested that as in the absence of a 
Receiver, the property of an adjudicated 
insolvent vests in the Court and the Court 
in this case directed ’the delivery of the 
possession of the property in dispute to 
the defendant, the defendant acquired a 
good title from the Court. But there was 
no conveyance by the Court or by any 
Officer empowered in that direction by the 
Court which would have conveyed a valid 
title to the defendant. 

(4) (1916) 30 M. L. ]. 416=84 I. 0. 602. 

fa) (1920) 43 Mad. 669=39 M. L.J.438- 
18L.W 262 - 59 I, C. 50? « (1920)M.W.N, 
537* i i s- j ,j ’. 
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We must therefore hold that the defend¬ 
ant has no title to the property and the 
plaintiffs who were in possession are en¬ 
titled to recover posses-ion of the property 
from the defendants. The result is that 
the decree of the Subordinate Judge mud 
be set aside and that of the District Munsif 
restored with costs here and in the Courts 
be’o .v. 

Odgera, J.:— I am also of opinion that 
the Subordinate Judge is wrong. 


My learned brother has dealt with the 
facts and dates essential to this case. The 
tirst argument before us on behalf of the 
appellants was that the a'tachment in 1910 
does not interfere with the adverse posses¬ 
sion of the plaintiffs from the 3rd August, 
1900, and that as the first plaintiff remain¬ 
ed in possession from the 3rd August, 1900 
till he was dispossessed in the year 1915, 
he had prescribed in a title as against the 
defendant. With regard to the question 
of the interference with the adverse posses¬ 
sion by proceedings in the N claim and in 
the suit we were referred by Mr. B. Sita- 
rama Kao, for the-appellants to several 
authori.ies. Some of them it is not neces¬ 
sary to consider as in this case the suit it¬ 
self was instituted within 12 years from 
1900 before the adverse possession of the 
plaintiff had become perfected. The suit was 
in fact instituted on the 21st Decem¬ 
ber, 1910. Were it necessary, discussion 
might arise as to the effect of the cases 
cited before us viz: A. Ragunalhachuriar v. 
Thiruvmgada (6), Pandit/un Tillui v. Vel- 
lu>/appa Rowthsr (7), Phul Kumiriv. Ghar.- 
th/am Misra (8) a decision of the Privy 
Council and the interpretation of that 
decision by the Full Bench of this Court 
in Eamaswumi Ohettiar v. Mai lappa Red- 
diur (9). Apart -from this there is the 
question as to whether the possession of 
the plaintiff is not good as against all the 
world excepting the true owner as laid 
down in Narayana Iiowv Dharmachar ( 1 ) 
and the other authorities cited in the judg¬ 
ment delivered by my learned brother. 


However the only question necessary to 
decide is as to the defendant’s title which 


(6) (1911) 1 M.W-N. 99 = 8 I.C. 883 = 9 M. 
L.T 171 

(V) (1917) 33 M L.J. 316 = 42 I.C. 438 = 6 L. 
W. 588. 

(8) (1907) 36 Cal. 202. 

(9) (1920) 43 Sind. 760 = 39 ftl.L.J. 350 = 12 L. 
W.475 = 59 I.C. 947 = (1920) M.W N. 672 (F.B.). 


if any he admittedly acquired by purchase 
from the Official Receiver in the insolvency 
of Srinivasa Aiyar. The question is “Was 
the Official Receiver in a position to con¬ 
vey any title to him". The learned Sub¬ 
ordinate Judge has found-as a fact that 
the Official Receiver was not appointed 
as Receiver under section 19 of the Pro¬ 
vincial Insolvency Act. Section 18 (1) of 
that Act runs as follows : “ The Court 
may at the time of the order of adjudica¬ 
tion or at any time afterwards appoint a 
Receiver for the property of the insolvent, 
and such property shall thereupon vest in 
such Receiver.” Section 19 provides for the 
appointment bv the Local Government of 
such persons a> it thinks fit to be Receivers 
under the Act and section 19 (2) runs as lol- 
lows: "Where anv Official Receiver has 
been so appointed for the local limits of the 
jurisdiction cf any Court having jurisdic¬ 
tion under this Act, he shall be the Receiv¬ 
er for the purpose of every order appoint¬ 
ing a Receiver issued by any such Court 
unless the Court for special reasons other¬ 
wise direct■>”. The important words in 
this sub section are “for the purpose of 
every order appointing a Receiver issued by 
any such Co„rt”. It is argued that where 
it is intended to appoint a Receiver under 
section 16 ( ), the Receiver must be ap¬ 
pointed by the Court and unless such an 
appointment is actually made the person 
acting as Receiver, if any, acts illegally. 
Mr. T. Narasimha Aiyangar in his 
argument for the defendant urged that the 
Receiver has been in possession of this 
property for some years and it must be 
taken if not as a fact in any case as an 
inference that his acts have been ratified 
by the Court,and that it is probable that 
under section 22 appeals have from time to 
timebeen made against his actsto theCouris 
and that the Court itself has bad cogni¬ 
zance of the fact that he was in all these 
matters in insolvency acting as a Receiver. 
Unfortunately the hardship of the case 
arising as it may from a technicality can¬ 
not be allowed to affect the direct provi¬ 
sion of law which I have pointed out and 
which has been construed by the decisions 
in The Official Receiver of Trichinopoly 
v. Sowisundaram GhetUar (4) and Mutiny 
swamiar v. Somoo Kauiiar (5) quoted in 
the judgment of my learned brother In 
my opinion the provisions of the act have 
not in this case been carried out. As 
pointed out by my learned brother, refuge 
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cannot be taken in the argument that the 
Court lias put the defendants in posses¬ 
sion. There is no document of any kind 
purporting to be executed by the Court on 
this behalf to the defendants and convey¬ 
ing this property to them. The learned 
Subordinate Judge gets over this difficulty 
by saying that the opinion of Mr. Justice 
Moore in The Official h'ereiv r of Tr>'ch : - 
n’lpolij V. Soinasunlaram Chet liar (4) is 
only an obiter dictum and apparently the 
opinion of the Subordinate Judge is influen¬ 
ced by the fact that it has been the 
practice in the muffu«al Courts for the 
Official Receiver to take charge of pro¬ 
perties without special appointment. How¬ 
ever there is a more recent case, Mutlm- 
stcaniiar v. Somoo R mdiar (5) which sup¬ 
ports the earlier case, The Official Receiver 
of Tricliihopoly v. Comasundaram Chet- 
liar (4). I am therefore unable to see 
how the express provisions of the act can 
be avoided. 

In this view of the case it is unneces¬ 
sary to decide whether the attachment 
proceedings and the subsequent suit inter¬ 
fered with running of the adverse posses¬ 
sion of the plaintiffs or not I desire to 
express no opinion on this point. 

I agree with my learned brother in that, 
the present appeal must be allowed and 
that the judgment of the District Munsif 
should prevail. 

Appeal allowed. 


A.l.R. 1921 Madras 645. 

Spencer and Ramesam, JJ. 

Talikonda Lakshminarasiniham — Ap. 
pellant 

v. 

TaUkoniu Venkatarutnayamm i — Res¬ 
pondent. 

Civil Appeal No. 108 of 1920, decided on 
13th October, 1921, against the decree of 
the Temporary Sub-J , Vizagapatam, in 
Original Suit No. 40 of 1917. 

(a) Madras Inam Act Vtll of 1869—Inam title 
aeed «a not conclusive as to person in whose 
Savour enfranchisevient is to operate—Deed can¬ 
not create title newly. 

Inam title-deed is not conclusive a6 to the 
persons in whose favour enfranchisement is to 
operate. It is open to an aggrieved party to 


show that a uame or names were added iu the 
deed by mistake. Nor docs the Inam title- 
deed create a title where uoue existed before- 
14 Mad. C43 P. C-. DUt. [P. 647, C. 1.1 

(b) Evidence Act, S. 115— Defendant inducing 
Revenue Authorities to issue pa'ta in his and 
plaint id's name jointly cannot deny plaintiff's 
title 

Pet Ramesam, J.—k per sou having induced 
the Revenue Auth nities to issue a patta in the 
name of aoother and himself is estopped from 
contending that the other has no title. 

[P. 647, C. 2.] 

/'. Xarayanavijorthy and Y. Suryu- 
uarayuna —for Appellant. 

A. Krithnaeicamy Aiyar —for Respond¬ 
ent. 

Spencer, J. —This suit was brought 
for partition of certain lands lying in the 
village of Narava Rayapurajupeta com¬ 
monly known as Narava in the District of 
Vizagapatam. The appeal relates to B 
Schedule propertits which were formerly 
karnam Service Inam lands enfranchised 
in 1911. The objection memorandum re¬ 
lates to C and F Schedule properties which 
are DatmUla Fnams and a house. 

The plaintiff is the widow of one Tiru- 
pathiraju. The last office-holder Tatik- 
onda Padayya died on 17th March 1902 
(as it appears from Exhibit E) and Tiru- 
pathiraju was registered as a karnam with 
Ta'ikonda Venkata Hanumayya as his 
deputy. The defendant is the adopted son 
of the said Venkata Hanumayya who was 
the eldest son of Lakhshminarsu, the 
father of Venkata Hanumayya and Pad- 
dayya. 

The Subordinate Judge gave a decree 
for the plaintiff for partition of the suit-pro¬ 
perties on the strength of the title-deed 
which was issued in the names of the de¬ 
fendant and the plaintiff and also on the. 
strength of an agreement, Exhibit B, bv 
which the parties compromised their dis¬ 
putes and agreed to have the title-deed 
issued in the names of both persons. 

For the appellant it is argued that the 
plaintiff* being a female was not qualified 
to hold ihe office of a karnam [see section 
10 (1) (a) of Act II of 1894-j aud that she 
could never have been appointed to the 
office. The enfranchisement proceedings 
commenced in 1902 as seem from Exhibit 
I, and culminated in the Gasolts, Notifica- 
tion of 1st April, 1911 At the date when 
the enfranchisement commenced Tiru* 
pathi Raju was a minor and was not quali- 
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fied to hold office until he attained major¬ 
ity and was found fit by the Revenue 
officers (see section 13 of the Madras Act 
II of 1894. At the date of the Notification 
Tirupathi Kaju was not alive and any >pe< 
or expectant right that might have existed 
in his favour of succeeding to the office 
had become extinct. Thus, up to the date 
of enfranchisement, it is argued that the 
right to the office vested in the defendant 
and neither the plaintiff nor her husband 
could have any title to a share in the 
lands which formed the emoluments of the 
Kar navi's office. For this position 
Mr. Narayanamoorthy relied on the Privy 
Council decision in Venkata Jugannadha 
v. Vcerubliadrai/ya (1). 

In reply, Mr. Krishuasawmy Aiyar 
relied on an observation occurring at page 
632 of that judgment which was to the 
effect that Government had power at the 
time of enfranchisement to deal with the 
enfranchised lands as they pleased, and 
he argued that as the Privy Council at 
pages 654 and 655 held that the law laid 
down as to Poligurs was not applicable to 
the case of Inams and as in the case of 
P»l>g >rs no fresh title is created when the 
Poligars are relieved of their m litary 
duties, the converse must apply and a title 
is created in the case of Inams by reason 
of enfranchbement in favour of the title- 
deed holders- On this point I am of 
opinion that the language of their Lord- 
ships should not be strained too far as to 
make it apply to circumstances which 
were not before them. To say that Inim 
title-deeds created a title where no title 
existed before would be to disregard 
the provisions of Madras Act VIII of 1869, 
which expressly state that “ nothing 
contained in any title-deed shall be 
deemed to define, limit, infringe, or 
destroy the rights of any description of 
holders or occupiers of the lands from which 
any Iuam is derived ” or “ affect the 
interest of any person other than the Inam 
holder named in the title-deed, and nothing 
contained in the Madras Act IV of 1862 
or in Madras Act IV of 1866 shall be 
deemed to confer on any Liam holder any 
right to land which lie would not other¬ 
wise possess.” Act IV of 1862 
and Act IV of 1866 provide that 


(1) A. 1. It. 1922 p C 90 = 44 Mad. 643 = 48 I. 
A. 244 (L\ C.) 


the title-deed granted by Government 
should be deemed sufficient proof of the 
enfranchisement, that is, of the fact that 
the Inam was enfranchised. Act VIII of 
1869 clearly provides that no independent 
title is created in consequence of a grant 
of title-deeds. The title-deed in this case 
is Exhibit II. It was issued in the names 
of Lakshminarsu and Tirupathi Raju. In 
the original the name of Tirupathi Kaju is 
scored out, and the name of Venkatarat- 
nayamma, that is, the plaintiff is inserted in 
its place under the initials of the District 
Collector. The Board’s Standing Order 
LII directs that Collectors should make no 
change whatever in the title-deed but hand 
it over exactly as received to .the heirs of the 
deceased in cases where the holder of an 
enfranchised Inam dies before delivery to 
him of the title-deed. This injunction does 
not seem to have been strictly observed 
in this instance. But the matter is of no 
consequence. Whether the title-deed was 
in the name of Tirupathi Raju or in the 
name of Venkataratnayamma, it can 
confer no right against the other title-deed 
holder Lakshminarsu in defeasance of such 
rights as existed in him already. The 
plaintiff’s case is that, if the enfranchise¬ 
ment took effect in 1906, Tirupathiraju was 
the holder or grantee along with the 
defendant and his interests descended to 
the plaintiff, as his heir; but, if the enfran¬ 
chisement took effect in 1911, then the title- 
deed is in the plaintiff's name and effect 
must be given to the terms of the grant. 
In my opinion, no title arises out of the 
issue of this title deed that was not already 
inherent in the plaintiff or her husband. 

On the second point, which relates to 
the title of the plaintiff to succeed on 
the agreement of Exhibit B, I consider that 
the lower Court’s judgment must be sup¬ 
ported. The Subordinate Judge found that 
Exhibit B was a fair and equitable compro¬ 
mise of a bor.ii fide dispute and that, 
although at the trial both parties attempt-, 
ed to withdraw from the position fixed by 
this settlement, it was binding upon them. 
It was suggested that there was no 
consideration for this settlement and that 
there should have been a registered deed 
for the surrender of the B Schedule 
properties by the defendant, Exhibit B 
being only an agreement to relinquish. I 
consider that the surrender of rights in C 
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Schedule properties was sufficient consider¬ 
ation for the acquisition of rights in B 
Schedule properties by the plaintiff and 
that Exhibit B being registered no further 
document had to be executed in order to 
enforce the agreement. For the same 
reasons that I have given for upholding 
the family settlement embodied in Exhibit 
B, the memorandum of objections which 
relates to C Schedule properties must fail, 
except (1) as to item 8 on which it is 
conceded on both sides that the plaintiff is 
entitled to a half share, the Judge being 
mistaken in saying that the plaintiff 
surrendered her claim to .it under Exhibit 
B and (21 as to the item in F Schedule 
which is a house to half of which plaintiff 
is entitled without further partition. 

Another claim was advanced in the argu¬ 
ments as to future mesne profits on the 
4th item of B Schedule. As no ground 
was taken in the objection memorandum 
it cannot be admitted. 

On the question of costs, I think that 
the lower Court exercised a fair discretion 
in ordering each party to bear their own 
costs. The result is that the appeal and 
the memorandum of objections will each 
be dismissed with costs, except as regards 
item No. 8 of C Schedule and the house in 
F Schedule in respect of which items the 
lower Court’s decree will be amended in 
the manner indicated above. 

Ramesam, J.: —I agree. The judgment 
of their Lordships of the Privy Council in 
Venkata Jagannadha.v. Veerabhadrayya (1) 
cannot be used as an authority for the pro¬ 
position that the Inam title-deed is 
conclusive as to the persons in whose favour 
enfranchisement is to operate. In that 
Case there was no conflict between the title 
of an office-holder and the title of a person 
other than the office-holder claiming on 
the ground that he was named in the 
title-deed in that case haying been issued 
to the office holder. Having regard to 
Madras Act VIII of 1869, and the tenor 
of the /ntm-rules according to w hich en- 
ranchisement should be in favour of the 
Tfiam holder, I think it is open to an 
aggrieved party to show that a name or 
names w ere added in the deed by mistake. 
.It the giatter ended there, this case would 
have to be decided in favour of the appel. 
lant, but in this case not only no such 
mistake was pleaded t}y the defendants 
but, on the other hand, the defendant 


expressly admitted in paragraph 44 of the 
written statement that the title-deed was 
issued because of the agreement dated 
2nd December, 1907. I cannot accept Mr. 
Narayauamoorthi’s argument that Exhibit 
B was abandoned by both parties. The 
plaintiff in paragraph 9 attacked it only in 
so far as it prejudicially affected her vested 
rights This paragraph cannot be construed 
to mean that she would not rely on it, 
when the document supports her. Nor is 
there anything in paragraph 4 of the 
written statement to show that the defend¬ 
ant does not rely on it. All that he says 
in it is, that the enfranchisement having 
been effected in 1911, the title-deed was 
void and of no effect. It is clear from 
the Subordinate Judge’s judgment, pages 
** +6, that the binding nature of 

Exhibit B was argued before him and was 
considered by him and I do not find any 
ground taken by Mr. Narayanamoorthy 
for attacking this finding. The defendanti 
having induced the Revenue Authorities td 
issue a patta in the name of both the* 
plaintiff and himself he is estopped from 
now contending that the plaintiff has no 
title. 

I have nothing to add to the rest of my 
learned brother’s judgment. 

Appeal and memo of objections dis¬ 
missed. 

Decree modified. 
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Kumaraswami Sastri and Odgers, JJ. 

Ol Pachai Pillai and others —Plaintiffs- 
Appellants 


* • 

Oopal Pillai and others —Defendants- 
Respondents 

Original Side Appeal No. 69 of 1920, 
decided on 23rd September, 1921, from the 

PhilH P s - J » dated 27th April, 
1920, in.Civil Suit No. 487 of 1919. 

(a) Hindu Law-Succession—Illegitimate son 
of budra can succeed only on proving that con. 
nechon between parents was not adulterous. 

B efore tho illegitimate sons of a Sndra oa« 
succeed, they must show that the connection 

M lift? R% Par W en .‘. SWasnot adulleiou s. 39 
M. 18G (F. B.), Foil. IP. Q48 t q. i,] 

(b) Hindu Law-Afarriage-Dissolution. 

A maTrlage is not severed by mere deswtion 
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Y. G. Seshachariar —for Appellants. 

Yenkafaeubba Ran and Radhakrirknayya 
—for Respondents. 

Judgment.: —We see no reason for 
differing from the learned Judge who dis¬ 
believed the evidence of the plaintiffs’ 
mother and their witness, Subba Reddi, as 
to the removal of the thaH and the pay¬ 
ment to her of Rs. 50 the pari*am. The 
evidence of the two witnesses is insufficient 
to prove that there is a custom among the 
Vellalas which permits divorce. The deci¬ 
sion in Yiras'ngappa v. Rudrappa (1) does 
not support the contention as it only de¬ 
cides that there is such a custom amongst 
Lingayatc. It is clear from the Full Bench 
decision in Sonndararaj m v. Arunich-ilam 

I Chetty (21 that before the illegitimate sons 
of a Sudra can succeed, they must show 
that the connection between their parents 
was not adulterous. In the present case, 
it is admitted that their mother was mar¬ 
ried to Veeraswamy Mudaly before she 
joined the deceased Venkatachallain. It is 
argued that mere desertion by Veeraswamy 
of the plaintiffs’ mother and their separa¬ 
tion for several years is sufficient to dis¬ 
solve the marriage, but there is no au¬ 
thority for holding that a marriage is seve¬ 
red by mere desertion. Objection is taken 
to the rate of maintenance awarded. 
Having regard to the income of the pro¬ 
perties and the c’aims of the various mem¬ 
bers of the family we think the rate allowed 
by the learned Judge is reasonable. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


(1) (1835) 8 Mod. 440, 

(2) (1915) 39 Mad. ISO- 2 L. W. 1247-33 
I C. 858= (191G) 1 M.W.N. 31=29 M.L.J. 

793 (F. B.) 
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SPENCER AND RAMESAM, JJ. 

C!. Saivofham i Rao— Petitioner-Appel¬ 
lant 

v. 

C. Raja Raw Sahib —Respondent. 

Appeal No. 123 of 1920, decided on 
4th February, 1921, from the order of the 


Suh-J., North Arcot, in Civil M« c 
Petition No. 95 of 1918. 


Transfer of Property Act, 
puisne mortgagee. 


S, 101—Prior and 


A prior mortgagee purchasing the equity of 
redemption in execution of his own d cree to 
winch the puisne mortgagee was not a party 
can redeem the latter and the latter cannot 
contend thr.t he cannot be redeemed by the 
former until he has redeemed the prior 
mortgage. v 


8. T. Srinivasa Gopula<hariar —for 
Appellant. 

V. R. Ganaj alhi An/ar —for Respondent. 

Spencer, J.:—'1 he Subordinate Judge’s 
observation in his judgment " the 5th de¬ 
fendant, though he is the purchaser of the 
right of redemption of the mortgagors, 
cannot except by consent of the 2nd mort¬ 
gagee redeem him,” is clearly an erroneous 
statement of the law. The case of Het 
Ran v. Shadi Ram (1) was one of a 
decree becoming inoperative and ineffec¬ 
tive under Art. 179'of the Limitation Act 
of 1877 owing to the decree-holder’s fail¬ 
ure for 3 years to take any steps to exe¬ 
cute it. It does not support the Subordi¬ 
nate Judge’s proposition. In the face of 
the District Judge’s observations in his 
judgment, dated 29th July, 1918 in the 
connected appeal (C. M. S. A. No. 60 of 
1919) that the 5th defendant was clearly 
entitled to redeem the prior mortgage in 
his position of purchaser of the equity of 
redemption, it should not have been possi¬ 
ble for the Subordinate Court to fall into 
(his error of law on 17th October, 1918. 

I agree with my learned .brother that 
the appeal should be allowed on the terms 
as to interest and costs proposed by him 
and the case remanded to the lower Court 
for working out the respective rights and 
liabilities of the parties in the light of his 
judgment. 

Ramecam, J.:—This is an appeal 
arising in execution proceedings in O.S. 
No. 6 of 1913 - on the file of the Court of 
the Subordinate Judge of Norih Arcot. 
The appellant before us is the 5th 
defendant and the respondent is the 
assignee of the plaintiff-decree-holder. 
The 5th defendant is the prior mortgagee 
under two deeds dated 1-3-1890 and 
6-8-1891, of 4/7th share in the villages 

(1) (1918)40 All 407 = 46 I.C. 798= |$ I.A. 
130 (P.C.). 
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of Sevoor and Kolathur. The plaintiff is the 
puisne mortgagee of 2/7th share of these 
and other villages under a deed dated 
15-9-1895; the 2/7th share mortgaged 
being included in the 4/7 1 h share morga- 
gedto 5th defendant, so far as Sevoor and 
Kolathur villages are concerned. The 5th 
defendant obtained decrees on his mortga¬ 
ges without making the plaintiff a party 
and himself purchased the mortgaged pro¬ 
perties ift execution. The plaintiff then 
brought the suit, O. S. No. 6 of 1913, 
making the prior mortgagee purchaser a 
party (5th defendant) and obtained a decree 
for sale subject to the prior mortgage. The 
preiiminary decree, dated 18-8-1913 direc¬ 
ted the defendants (including the 5th 
defendant) to pay the amount due to the 
plaintiff and the final decree directed a 
sale. On 22-1-1918, the 5th defendant 
deposited the amount due to the 
plaintiff under his decree and sought to 
redeem his mortgage. Notice of this ap¬ 
plication was served on the plaintiff who 
appeared on 5-2-1918 and resisted the ap¬ 
plication. The Subordinate Judge has 
dismissed the application No authority 
has been cited by the Subordinate Judge 
or before us to support his statement that 
the prior mortgagee who is also a purcha¬ 
ser of the equity of redemption cannot re¬ 
deem the puisne mortgagee without his 
consent. Atone stage of the argument 
Mr. Ganapathy Iyer contended that the 
prior mortgagee purchased nothing 
by his purchase and relied on 
Sivaraman Chetfy v. Kurpamulhti Chetty 
(2) and Ponnambtla Chet'y v. Muihu-'amy 
Pillai (3). But he, afterwards, having 
first conceded that (l) a mortgagor can 
assign his equity of redemption, (2) that 
for such assignment the consent of a mort¬ 
gagee is not necessary, (3) that such assi¬ 
gnment may be by private transfer or by 
sale in Court auction in execution of a 
money decree or of any other decree, also 
conceded that the prior mortgagee purcha¬ 
ser may be entitled to redeem. Indeed it 
is well settled that all that is meant by the 
proposition that the position of a puisne 
mortgagee is not affected by the suit, 
decree and sale in execution at the instance 
of a prior mortgagee who has not made 
the puisne mortgagee a party to his suit 
ig.tha t.'the former retains at his opti on 

, (2) (1908) 13 M.L J. 72. 

(8) ! (1913) M.W.N, 1119-17 I.C. 291-28 
M, L. J, 284. 
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both the remedies which were available to 
him before such a suit, viz-, (11 to redeem 
the prior mortgage and to sell the proper¬ 
ties for the amount due on both the mort¬ 
gages, and (2) to - ell the property subject 
to the l«t mortgage. See Mal'nritul Seethi 
v. Arhuthan Nair (4), Ghinnu Pillai v. 
Fe»A*a-'a*fl«t» Chelli (5) and }Jet Ham v. 
Sh idi Ram (1) and it was never laid 
down that the mortgagor’s equity’of rede¬ 
mption does not pass to ihe purchaser 
who is also prior mortgagee, merely be¬ 
cause the puisne mortgacee was not made 
a party. The sentence in Ponnambala 
Cho.tti v. Mulliuf-mi Pillai (3) taken with 
the context does not support the res¬ 
pondent. 

The respondent’s Vakil then contended 
that he is first entitled to redeem the prior 
mortgage an 1 then only the Gth deierdant 
can redeem him. In view of the decree he 
was content to obtain in this case, it is 
doubtful if he can now redeem the prior 
mortgage. But, even if it is permissible 
to him to do so, the actual foimality need 
not be gone through. The effect of gran¬ 
ting the appellant’s prayer is as if the res¬ 
pondent pays a certain amount to the ap¬ 
pellant for redemption of the prior mort¬ 
gage and the appellant returns the said 
amount plus the amount due on the second 
mortgage for redemption oI both the mort¬ 
gages. Apart from this, there is no reason 
to ,-upport the proposition that the redemp¬ 
tion by a puisne mortgagee of a prior 
mortgage is a condition precedent to the 
exercise of the right of redemption of the 
puii-ne mortgage itself, by an assignee of 
the mortgagor’s equity of redemption. The 
appyal is therefore allowed. 


The respondent now says that he is not 
willing that the 5th defendant should re¬ 
deem his mortgage except as to 2/7th share 
of Sevoor and Kolathur which can be done 
by paying the proportionate part of the 
mortgage amount that may be chargeable 
on 2/7th share of these villages. The appel¬ 
lant though he has deposited the whole 
amount due to the respondent, is agreeable 
to this course. In my opinion, as the res¬ 
pondent has resisted the appellant’s peti¬ 
tion and has not staled his willingness on 


(4) (1911)21 M.L.J. 213-9 J.C. , Q13=> 
(1911) VM.W;H. 165 (l\BJ , 

(5) (1917) 40 Mad. 77-90 M.L *.. 847 - 84 
i, I.O. 567 = (1916) M.W.N ■ 245, ' r y’- 
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5-2-1918, he is entitled to interest only up 
to that date. The part of the mortgage 
amount due to the plaintiff proportional to 
2/7th share of Sevoor and Kolathur will 
now be ascertained and the respondent will 
draw the amount so settled. The balance 
of the appellant’s deposit will be returned 
to him. The 2/7th share of Sevoor and 
Kolathur will be declared free of the mort¬ 
gage of the plaintiff. The plaintiff wiil 
be permitted to draw the amount deposited 
by him on 24-1-1918. As it does not 
appear that the notice of this deposit was 
served on the appellant earlier than 
5-2-1918, the respondent is not entitled to 
interest on the amount deposited by him 
up to that date and is not in any event en¬ 
titled to interest after that date. The 
respondent will bear the costs of the Appell¬ 
ant in this Court. Each party is to bear 
his own costs in the Court below. The 
case will be remitted to the Court below 
for ascertaining the amount mentioned 
supra. 

Appeal allowed. 
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Wallis, C. J., and Oldfield, j. 

Vaithinatha Aiyar and another —Peti¬ 
tioners 


v. 


Govindaswami Odayar and others —Res¬ 
pondents. 

Civil Misc. Petition No. 543 of 1921, 
decided on 9th March 1921. 

*(a) Limitation Act, Art. 176(as amended in 1920^ 
Amendment had retrospective effect-New rules of 
limitation apply to causes of action already ari¬ 
sen— Interpretation of statutes. 

New rules of limitation, which are regarded 
merely as matters of procedure, apply to causes 
of action which arose before the euuctment of 
the rules. [P. 661,0. 1 J 

An appellant died on 31-7-20. At that time 
the period of limitation for bringing on record 
his legal representatives was six months. 
Early in September 1920, by an amendment of 
the Limitation Act, the period was reduced to 
90 days. But the coming into force of the 
amendment was postponed to the 1st of Janu¬ 
ary 1921. 

Held, that the amendment operated retros¬ 
pectively and that an application to bring the 
legal representatives on record filed after the 
1st January 1921 was time barred although 


within G months from the date of the appell- 
ant s death. 39 Mad. 645, Dist, 


(b) Civil P. C ,0. 22 , R. 9-Sufficient caiise for 
excusing delay—Pleader's mistake may be suffi¬ 
cient cause. " 


The rigid English rule that the mistake or 
slip of the pleader would not be sufficient 
cause within O. 22,R,:9 is inapplicable in India. 
Where the plaintiff’s widow as the guardian of 
her minor sons gave instructions to bring on 
their names on record in November 1920 in 
ampte time and the mistake was due to her 
Vakil's failure to notice that under an amend¬ 
ing Act as shorter period of limitation would 
be coming into forte from the 1st January, 
1921. 


Held that on the particular facts of the case 
a deiay due to a slip of this kind on the part of 
the Vakil without any default of the clieut her¬ 
self may be regarded as sufficient cause for 
excusing the delay. [P. 651, C. 2 ] 

K. V. Krishnaswami Aiyar —for Appel¬ 
lants. 


S. Sulraman'ia Aiyar— for Respondents. 

Wallis, C. J.: —This is an applica¬ 
tion under O. 22, R. 9 (2) to set aside-an 
abatement. The deceased plaintiff appel¬ 
lant died cn 31st July, 1920 when the 
time limited for bringing on his legal re¬ 
presentatives was six months under Art. 
176 of the Limitaion Act of 1908. By 
an amending Act, which was passed early 
in September 1920 and came into force on 
the 1st January, 1921, the time was reduced 
to ninety days. It has been contended before 
us, that, as ihe death of the plaintiff took 
place before the amending Act was passed, 
the petitioner was in rime in filing his 
application on 17th January, 1921 within 
six months of her husband’s death. Pre¬ 
cisely the same question arose in Aravil 
Kaliamma V. Sankanm Numhudripad (1) 
as regards the reduction by the Limita¬ 
tion Act of 1908 of the period for bringing 
in legal representative from three years to 
six months, and it was decided that the 
application which was made after the com¬ 
ing into force of the Limitation Act of 
1908 was governed by it The question 
was further considered and the same view 
was taken with reference to a case under 
Art. 164 in Chidav baram Chetti v. 
Karuppan Chelty (2), where The YJwn (3) 


L) ( 1910 ) 84 Mad. 292 = 20 M. L.J. 347= 6 
I. 420 = (1910) M. W N. 516. 

2 ) (1910) 35 Mad 676 = 8 I. 0. 643 — (1910) 

X V N 711 f \ 

}) (1899) P- 236 = 68 L. J. P. 101 = 81 L. T. 

= 8 Asp., M- C. 551. 
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and Hope MW* v. Vi t ha'das (+) were also 
cited in the judgment. The first of the-e 
cases was a decision of the Court of 
Appeal in England and is expressly in 
point. The general rule laid down in the 
earlier of these cases is that new rules of 
limitation, which are regarded merely as 
rratters of procedure, apply to causes 
of action which arose before the enact¬ 
ment of the rules. By postponing the com¬ 
ing intof orce of the amending Act from 
the beginning of September, when it was 
passed, to the 1st of January the 
legislature as regards deaths occurring 
before the passing of the amending 
Act allowed a longer period than 
it considered should ordinarily be 
applicable in future, and therefore there 
is no ground whatever for presuming that 
it intended that the enactment should 
be an exception from the ordinary rule as 
regards enactments relating to procedure. 
In Rajah of Pittapur v. Venkatasubbi 
Rao (5) the reason the majority of the Full 
Bench held that the provision in question 
did not repeal section 7, of the Limitation 
Act retrospectively as regards the parti¬ 
cular cause of action was that any other 
construction would in the case before the 
Court have taken away the right of suit 
altogether by leaving no time in which to 
exercise it. That case has no application 
here. 


The next question is whether the 
appellant has proved that he was prevented 
by any sufficient cause from continuing 
the suit within the meaning of O. 22, 
R- 9 (2). • The only cause alleged is the 
mistake or slip of the pleader and there 
can be no doubt that according to the 
rule which the Court of Appeal in 
England regarded as binding upon them 
in In re, Oolee and Ruvenshear (6) this 
would not be sufficient cause. In that 
£ase, however, Collins M. R. and Cozens 
Hardy, iL. J. followed the previous 
decisions with reluctance, and it has been 
held.in two cases in Calcutta Biehendut 
dTowari v. Nandm. Pershad Dubey (7) and 
Bakbal.OJiandra Ghosh v~ Ashutosh Ghosh 
(8) where the question was carefully 

0$ (1910/ia^om. L. R 730 - 7 I.0.982. 

. *9 Mia:" 646=39 M. L. J. 1=*2 

-L-W Bet-SO-fcc. 94=(1916) M W-N. 647. 
-u(6J.(l9D7)A JC. BMi=.76 L;J.K.B.27=95 L.t. 

T * »*• 8 *-‘ - - 

12 c JS- a®. 
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considered, that the rigid English rule 
was inapplicable in India. Here the 
plaintiffs widow as the guardian of her 
minor sons gave nstructions to bring on 
their names in November, 1920 in ample 
time, and the mistake appears to have 
been due to her Vakil’s failure to notice 
(hat under an amending Act a shorter 
period of limitation would be coming into 
force from the 1st January, 1921. On the 
particular facts of the case I think the 
fact that a delay due to a slip of this kind 
on the part of the Vakil without any 
default of the client herself may be 
regarded as sufficient cause for excusing 
the delay. Delay is excused. 

Oldfield, J :—I agree that this applica¬ 
tion is out of time. As regards the decision 
in The Ydum (3) and other similar cases 
cited, I desire to say that they were 
before me in Viswanuth Sastri v. 
SUhalakshmi Amnial (9) and that the 
refusal in my judgment therein to infer 
from postponement of the operation of a 
statute an intention that it should have 
retrospective effect requires re-con¬ 
sideration. 

In the exceptional circumstances of the 
case I am not prepared to dissent from the 
conclusion that the delay in presenting 
this application should be excused. 

(9) A. I. R. 1921 Mad. 136. 
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WALLIS, C.J.. AND RAMESAM, J. 

Muttuvaya and others —Plaintiffs 1-5- 
Appellants 

v. 

I 

Cha'ora IUath Sankaran Nambttdripad 
—Def enda nt- Respondent. 

Second Appeals Nos. 382 and +39 of 
1919; decided on 16th December, 1920, 
from the decree of the Tempy. Sub-J„ 
Tellicherry, in Appeal Suit No. 657 erf 
1916. * 

Malabar Law — Tarioad—Kamavans of certain 
forwards trustees of certain dewatwom by virtue 
of their being kamavans of the respective tar . 
wads—Breach of trust—tfo.cviflenac that iryi. 
tee's money passed into hands of tarwad—Trvd- 
tee's illomis not liable. 

• • * •• • • ++ ' • ^ 4 

Where under a scheme relating to a Deyaswom 
the trustees Are kamavans' of tb'ftir respective 
tarwade and^he trusteeshipis inijjatat+o;jfco 
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position of the kamavau, it doos not follow 
from that, that the anandravans of these tar- 
wads have either any rights of interfering 
with the management of the trust or auy li-i. 
bilities for breaches of trust which may be 
committed by the respective kamavans in the 
discharge of their duties as trustees of the 
devas*om. (Case law referred). Hence the 
illom of a trustee is not liable for breach of 
trust by him, where there is no evidence that 
his money went into the hands of the tarwad. 1 
M. 235 (P.C.); 2 L.W.61&31 M L J. 733. Ref. 

[ L\ 653, C. 2 ] 

C. Madhavan Nair and K. Rultikrishna 
Menon —for Appellants. 

0. V. Ananthakrishna Aiyar —for Res¬ 
pondent 

Judgment.:—These are appeals from a 
decree of the Temporary Subordinate 
Judge of Tellicherry. The suit was brought 
by four co-uralars of a Malabar Dewas- 
wom against the 5th co-uralar who has 
since died after the decree in the first 
Court and in whose place the present res¬ 
pondent who succeeded him as karnavan 
of the tarwad has been brought on record. 
This is a very old Dewaswom and during 
the troubles in Tippu’s time four of the 
uralars fled to Travancore and the fifth 
remained behind and looked after the 
Dewaswom. But when the others came 
back he was con-idered to have, to some 
extent, lost caste by the others. On the 
other hand the Dewaswom was greatly 
indebted to him. There were disputes 
existing from a long time as to what his 
position was exactly to be in view of the 
great services he had rendered and as to 
the moneys due by the Dewaswom to him. 
After some litigation these questions were 
at length settled by the Karar, Exhibit 
IV in this case, in 1859, and the present 
suit was brought for the enforcement of 
that Karar against the defendant who re¬ 
presented the branch that remained in 
Malabar when the others fled to Travancore. 

Prior to this suit there was another suit. 
That was O. S. No. 32+ of 1899 in the 
Court of the District Munsif of Quilandy 
for a similar relief by the predecessors of 
the present plaintiffs against the predeces¬ 
sor of the respondent and a decree was 
passed declaring “ that the defendant shall 
not alone manage the affairs of the Dewas¬ 
wom and directing the defendant no longer 
to manage the said affairs alone,” and 
directing the defendant to pay Rs. 876 to 
the plaintiffs in settlement of all accounts. 
On appeal to this Court this decree w^s 
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only modified in so far as it directed that 
this amount should be handed over to the 
other uralars, -the modification being that 
the then defendant should hold the sum of 
Rs. 876, in trust for the Devaswom until a 
samudayi or managing agent was appoint¬ 
ed pursuant to the terms of the karar. 

Subsequent to this a samudayi was ap¬ 
pointed by the plaintiffs and one question in 
this case is whether he was rightly ap¬ 
pointed. Notice is found to have been 
sent to the respondent’s predecessor but he 
failed to attend. The karar do^s not require 
that the appointment of the samudayi or 
any other act to be done by the body of 
trustees should be unanimous, and therefore 
the abstention of the defendant's predeces¬ 
sor does not vitiate the appointment. It is 
also said that one of the other consenting 
trustees, the 1st plaintiff, was not a person 
entitled to take part in the appointment 
because he was not himself the karnavan 
of the tarwad but the 6th plaintiff was. It 
is found that notice was sent to the 1st 
plaintiff by the desire of the 6th plaintiff 
who had given him a power of attorney 
and therefore the 6th plaintiff was duly 
served with notice through his agent and if 
he chose not to attend or sent an unquali¬ 
fied representative to take part in the dis¬ 
cussion that was immaterial as without 
the vote of the 1st plaintiff there was a 
majority in favour of the appointment of 
the samudayi who is the 5th plaintiff in the 
case. We must therefore differ from the 
Subordinate Judge and hold that the 
appointment of the 5th plaintiff was valid 
and this is in accordance with the finding of 
the District Munsif. 

Mr. Ananthakrishna Aiyar addressed to 
us an ingenious argument based upon the 
terms of the karar which was designed to 
show that the power of appointment of a 
samudayi was reserved to his client in con¬ 
sideration of the services which his branch 
had rendered to the Deva-wom. We do 
not find any support for the contention in 
the terms of the karar. What is reserved 
to him under the karar is the right of dis¬ 
missal. So far as the terms of the karar 
as regards the samudayi goes, if he thinks 
it necessary he may dismiss him in con¬ 
junction with the other members and if the 
other members will not join with him he 
may still dismiss him. But there is nothing 
in the karar to give him the power of sole 
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appointment. That is evidendtly one of 
the matters which are intended to be reser¬ 
ved to the whole body of trustees. Similar¬ 
ly, if the other trustees think that the 
samudayi ought to be dismissed and if the 
respondent does not agree with them they 
have similar power of taking action reserv¬ 
ed to them under the karar : We think 
that paragraph 1 of the Lower Appellate 
Court’s decree, viz. “that in modification of 
the decree of the Lower Court,it is declared 
that the Devaswom affairs should be man¬ 
aged jointly by all the uralars in accord¬ 
ance with the katar Ex. IV,” better expres¬ 
ses the pcsition than paragraph 1 of the 
Munsif’s decree vis.,“that the defendant do 
no longer manage singly the affairs of the 
plaint mentioned Kothamangalam Dewas- 
wom,” and that, that modification should 
be retained. We think that this declara¬ 
tion affords sufficient relief to the plaintiffs 
in the circumstances of the present case 
and that it is unnecessary to grant an in¬ 
junction against the present respondent, 
having regard to the fact that the original 
defendant to the suit is dead- We feel 
bound, however, to say that the Subordin¬ 
ate Judge has misconstrued the judgment 
and decree of the High Court in the pre¬ 
vious suit in so far as he considered that, 
that judgment and decree had negatived 
the rights of the other uralars which were 
recognised in the Lower Courts. 

It is unnecessary to consider in this 
case whether the decree of the District 
Munsif in the previous suit amount¬ 
ed to any injunction or not. Whether it 
amounted to an injunction or not, it was 
not disturbed by the judgment of (be High 
Court. The Subordinate Judge under the 
erroneous impression that the High Court 
had negatived the right of the whole body 
of trustees to appoint a samudayi has vari¬ 
ed the decree of the first Court and order¬ 
ed that the money due by the original 
defendant to the Devaswom .should be 
• paid into the Court; whereas, the Munsif 
had ordered that the defendant should pay 
touhe 5th plaintiff, the samudayi, the 
amount found due in the previous suit and 
the present suiL We do not think that either 
of. these decrees can be supported in this 
respect. The position is that the original 
defendant in this suit who .was one of the 
tritstees„ of: .this. Devaswom has been 
found in this suit to be accountable to the 
Pevaswom in a particular sum. As the 


legal representative of the deceased trustee 
the present respondent is responsible for 
the amount of this debt to the extent of 
the assets of the deceased trustee in his 
hands, and it must be so declared in the 
decree. Mr. Madhavan Nair, however, 
for the other uralars, wants a decree 
against the illom of the late defendant and 
thepresent respondent, and this,we think,he 
is not entitled to have as a matter of law in 
the absence of evidence that the money 
of the trustee has found its way into the 
hands of the tarwad. All these trustees 
are karnavans of their respective tarwads 
and the trusteeship is incident to the posi¬ 
tion of the karnavan. Their position as 
trustees has been considered by the Privy 
Council in Raj ih Vurmah Valia v. Ravi 
Varmah Kunhi Ruity (l)and by this Court 
in Chattappa Nambiar v. Roman (2) and 
Ravi Varum Rajah v. R ma'ubramania 
I'atla? (3) and the result appears to be 
that the body of trustees, to use the langu¬ 
age of the Privy Council constitute a cor¬ 
poration, and the members of the corpora¬ 
tion according to the scheme of the founda¬ 
tion are to be the karnavans of these five 
tarwads. But it does not follow from that, 
that the anandravans of these tarwads 
have either any rights of interfering with 
the management of the trust or any liabili¬ 
ties for breaches of trust which may be 
committed by the respective karnavans in 
the discharge of their duties as trustees 
of the Devaswom. This does not appear 
to have been correctly appreciated by the 
Lower Courts, and therefore, before pass¬ 
ing a final decree, we have decided tocall 
for a finding, whether the money for which 
the late defendant has been found 
accountable to the Devaswom, has been 
utilised for tarwad purposes or mixed up 
with the tarwad funds. 

As regards paragraph 3 of the District 
Munsil’s decree that “ the defendant do 
deliver up to the 5 th plaint ff all the 
records of the Devaswcm in his bands " 
thatmust be modified because it is opposed 
to the terms of the karar which gives the 
custody of the Devaswom records to the 
defendant. The direction as regards the 
moveables mentioned in the schedule 
will stand. 


(1) (1876-78) 1 Mud. 386 = 4 LA. 76^3 Sar. 

687 (P C.) ^ 

(3) (1916) 2 L.W. 61 = 36 LC. 946. 

(3) (1916) 31 M L.J. 733=4 L.W. 676=37 
I.C. 6S3-(1916) 3 M.W.N. 813. 
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The finding will be submitted within 
three months after the re-opening. Fresh 
evidence may be taken. Ten days will 
be allowed for filing objections. 

[The finding of the Lower Court was that 
the money for which ihe late defendant has 
been found accountable to the Devaswom has 
not been utilised for tarwad purposes or mix¬ 
ed up with the tarwad fuuds). 

[These Second Appeals and the Memo¬ 
randum-of Objections filed by the Appel¬ 
lants in S. A. No. 382 of 1919 and the 1st 
respondent in S. A. No. 439 of 1919, came • 
on for final hearing before Wallis, 
C. J. and Rarr.esam, J.] 

Judgment: —We accept the finding. 
The decree of the Lower Appellate Court 
will be modified in accordance with the 
judgment already delivered, and further by 
relieving the defendant’s illom from liabi¬ 
lity for the amount decreed. As to costs, 
we think the costs of Second Appeals 
Nos. 382 and 439 of 1919 should be borne 
by the respondents in each appeal. 

Decree modified. 
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Spencer and Ramesam, JJ. 

Umma'hu— Plaintiff-Appellant. 

v. 

Pathumma and others —Defendants 1-4- 
Respondents. 

Second Appeal No. 1105 of 1920, deci¬ 
ded on 23rd February, 1921, from the 
decree of the Dist. J., South Malabar, in 
Appeal Suit No. 503 of 1919. 

*(a ) Limitation Act, S. 14-Court closed on 
last day of limitation-Plaint presented in wrong 
Court on re-opening day—Plaint presented in 
right Court subsequently - Suit is time-barred— 
Limitation Act, Ss. 4 and 3. 

Where on the day the limitation period 
expires the Court having jurisdiction iB closed 
and on the day of re-opening, the suit is insti¬ 
tuted in a Court having no jurisdiction and the 
plaint is thereafter returned for presentation 
to the proper Court and is accordingly present¬ 
ed therein,the suit should be held to be barred; 
for tho purposes of S. 4 account cannot be 
taken of the closing and re-opening of any other 
Court than that in which the suit was rightly 
instituted. 86 Mad - 131 ; 86 Mad. 482 and 8 L. 
W. 266 Foil, [P.666,0.1.] 


The period allowed by S. 14 cannot be 
tacked on to the period during which the pro¬ 
per Court was closed, when such latter period 
precedes the period under S. 14 [P. 056, C. 1.] 

(b) Limitation Act, Ss. 12 and 4—Holidays 
prior to application for coyies cannot be excluded. 

It is no doubt correct that an application for 
copies may be made so loDg as the right of 
appeal was subsisting, but there is no warrant 
for the proposition that, not only the period 
following the application for copies but all the 
prior holidays can be excluded. 28 Mad. 452 ; 
(1911} 1 M.W.N. 364 ; 43 Mad. G40; 12 L W. 
460 : 36 Mad. 131 ; 36 Mad. 482 and 36 Bom. 
268 , Appr. and Foil. ; 19 All. 342; 25 Bom. 584 
and 25 Bom. 6S6, Doubted. 

(c) Limitation Act, Ss. 19 and 4—Scope. 

Per Ramesam, J.-S. 4 cannot be tacked on 
prior to the period of extension given by S. 19 
(26 Bom. 782, Foil.) 

P. O. Krishna Aiyar —for Appellant. 

T. S. Visuranatha Aiyar and P. B. Nira- 
ynna Aiyar —for Respondents. 

Spencer, J.:— The plaintiff had 3years 
from the death of her husband to institute 
this suit for dower. As he died on 30th 
December, 1914, the last day for presenting 
the plaint was 30th December, 1917. She 
actually presented it on January 3rd, 1918 
in the Small Causes Court of Cochin, that 
being the day when that Court re-opened 
after the Christmas holidays The plaint 
was returned for want of jurisdiction on 
February 6th, as suits by a Mahommedan 
for dower are excepted from the cognizance 
of a Court of Small Causes by section 15 (1) 
and article 36 of the second schedule of 
the Provincial Small Causes Courts Act. 
The plaintiff represented the plaint on the 
following day in the Court of the Subordin¬ 
ate Judge of Cochin. 

The question is whether the suit was in 
time. It would have been in time if it had 
been instituted on January 3rd as the Sub- 
Court of Cochin was closed on December 
30th when the period of limitation prescrib¬ 
ed by the first schedule of the Limitation Act 
for such suits expired and it re-opened on 
January 3rd. The explanation to section 3 
shows that a suit can be said to be institu¬ 
ted when the plaint is presented to the 
proper officer. This also is the view taken 
in Karidas Roy v. Sarat Ch'.ndra Deo (1), 
by a Bench of the Calcutta High Court. 
The proper officer in this case was the 
Subordinate Judge of Cochjn sitting on the 

(1) (1913) 17 C.W N- 616=18 I-C. 121 i 
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Original Side or the Chief Ministerial 
Officer of his Court authorised under Rule 
14 of thu Civil Rules of Practice to receive 
plaints. The plaint was not so presented 
till February 7th when more than 3 years 
haJ elap-ed from the cause of action aris¬ 
ing. The plaintiff wishes to have the 
benefit of section 4 of the Act and she 
would be entitled to it if she had present¬ 
ed her plaint on January 3rd to the proper 
officer, seeing that both Courts were closed 
till January 2nd. But a presentation to 
|the wrong officer is not an institution of a 
•■uit at all. It has been clearly established 
by the decisions of Mira Mohidin Rotrflter 
v. Nullaperumal Pillai (2), Sethigiri Rote 
v. Vajravelayudoin Pillai (3) and Rama- 

( h'ngam Ayyar v. Snbbm'er (4) that for the 
purposes of section 4 account cannot be 
taken of the closing and reopening of any 
other Court than that in which the suit 
was rightly instituted. 

Such being the effect of section 4 it may 
next be considered whether section 14 will 
avail the plaintiff so as to bring her suit 
within the limitation period. Under sec¬ 
tion Hit might under certain circumstances 
be possible to exclude the time between 
January 3rd and February 6th as being a 
lime when the plaintiff was prosecuting 
with due diligence another civil proceed¬ 
ing against the same party for the same 
relief; but even if these were done, it 
could not operate to revive a claim which 
became time-expired by the plaintiff’s fai¬ 
lure oh January 3rd to institute a suit in a 
Court of competent jurisdiction. The 
period allowed by section 14 cannot be 
tacked on to the period during which the 
propei Court was closed. (See 8 L. W. 
256) as the regular suit cannot be treated 
as a continuation of the Small Cause Suit in 
which the plaint was returned (See S-*ha- 
g*ri Row v. Vajrave'ayudam Pillai (3).' 

It has been held that the period requi¬ 
site for'obtaining copy of judgment for 
the purpose, of appealing can be tacked on 
to the period during which the Court that 
passed the decree appealed agamst was 
olp?ed if it was too late to apply for a 

‘-‘-i ' ■ i——i—_ ■ 

i(3),(1918) 86 -Mad. 131 = 21 M.L.J. 1000 = 12 
Jr 0. 68<=(1911) 2 M.W.N. 221. 

(1918) 86 Mad, 482-22 M. L. J. 377- 
141.0.1B7—(1912) M.W.N. 457. 

•(4) (1918)8 L, W. 266=47 I, C. 624=24 
H&yM. L. T. 2U. 



copy on the date when judgment was pro¬ 
nounced (See Saminatha Ayyar v. Vankata 
Stibba Ayyar (5) (thus showing that sec¬ 
tions 12 and 4 may be combined, this being 
because section + applies to applications 
(for copies) as well as to suits. But it is 
necessary that the appellant should have a 
subsisting right to appeal when he applies 
for the copy (See Tukaram Gopal v. Pan- 
duranya Sadaram (6)), Venkata Roto v. 
Venkatachala Che/ti(7) and Siyadatunnissa 
v. Muhammad Mahamud (8) and that he 
should apply on the reopening day (See 
Subramanyam v. Naranmham (9).) 

But it has never been held that the per¬ 
iod which may be excluded under section 
14 can be tacked on to the period when 
the Court having jurisdiction was closed 
under section 4. The reason is that the 
Coutts are different, and a plaintiff who 
fails to institute his suit in the Court hav¬ 
ing jurisdiction before the limitation per¬ 
iod expires, or on the reopening date, if 
the period expires during the vacation of 
that Court has no longer a valid and 
subsisting cause of action. 

It makes no difference that the same 
Judge presides over both Courts or even 
that the same Ministerial'Officer is deputed 
to receive plaints on the original as well 
as the Small Cause Side for section 
33 of the Provincial Small Cause Courts 
Act declares that they shall be deemed to 
be different Courts for the purposes of that 
Act and the Code of Civil Procedure. 
Sections 16-26 of the Code of Civil Proce¬ 
dure, which deal with the institution of 
suits, are thus affected, with the consequ¬ 
ence that a suit instituted on the Small 
Cause Side cannot for the purpose of 
section 4 of the Limitation Act be regard¬ 
ed as a suit instituted in "the Court” hav¬ 
ing jurisdiction to hear original suits. 

The Second Appeal is dismissed with 
costs. 

Ramesam, J.: — I agree in holding that 
the second appeal should be dismissed 
with costs. _ The facts are stated 
in my learned brother’s Judgment 
and need not be repeated. In de- 

(5) (1904) 27 Mad. 21= 13 M.L.J. 300. ~ 

(6) (1901) 26 Bom. 684 -3 Bom. L. R. 143. 

(7) (1905) 28 Mad. 462 = 16 M.L.J. 109. 

(8) (1897) 19 All. 342 = 1897 A.W.N. 76, 

(9) (1920) 43 Mad. 640=38 M.L.J. 466=»ll 
L W.,488=66 I. 0. 67-(1920) M. W. N, 
298, 
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ciding that the suit was time-barred, the 
Courts below relied on M>r M»hidin Rw 
ther v. Na'taperumal Pillai (2) and Scsha- 
fjiri Ron- v. Vajir velayudum Pillai (3). 
In the first of these cases, the 
proper Court was not closed on the day 
on which the plaint was first pre-ented. 
The facts in the >econd case are not quite 
similar to the first. As ascertained from the 
printed papers, it appears that the proper 
Court was clo-ed on the day of the first 
pre entation but ha 1 reopened some days 
before the le-presemaiion. It may be said 
that these cases are distinguishable on the 
ground that, in both of them, the proper 
Court had been open for some days be¬ 
fore the re-pre-entation which is not the 
case with the appeal before us. But this 
does not conclude the matter. 

I may first clear the ground by observing 
that the days from 3rd January to 6th 
February ought to be obviously excluded 
from compulation under section 14 of the 
Limitation Act. The only question for 
consideration is whether the days from 
31st December to 2nd January can be 
excluded in favour of the appellant. It is 
conceded on all hands that the language of 
section 4 enables them to be so excluded, 
if tire plaint is re-presented onthe re opening 
day where the period of limitation expires 
on a holiday, or, in other words if the 
holidays follow any other period that can 
be excluded from computation under another 
section such a? section 12 or section 15. 
But can the appellant get the benefit of 
section 4 if the holidays precede such 
period ? This being the real question, it 
is necessary to comider only the cases 
involving the joint application of section 4 
with some other section of the Act relating 
to computation. First, we have a group 
of cases relating to the joint applications of 
sections 4 and 12. The appellant relies on 
Siyadutun nista v. Muhammad Mahmud (8) 
Tukram Qopal v. Panduranga Sadaram (6) 
Pandar'nath v. Shanker (10) and Sami- 
nalha Ayyar v. Venkatasubba Ayyar (5) and 
the respondent relies on Venkata Jloto v. 
Venkataehella Ohetty (7) ; Tanjore Palace 
Estate v. Audi Jlamiah Chetti (III Sub- 
rahmanyam y. Nara*imham (9) and Mast- 
lamani v. Arumugemudali (12). The case 
in Saminatha Ayyar v. Venkatas abba 

~(ToFT 19oTj ‘26BjrrT-”58G~= 3l3onl L.R. 244. 

(11) (1911) 1M.W.N. 364 = 11 I.C. 339. 

(12) (1920) 12 L.W. 400. 


Ayyer (5) cannot help the appellant. In 
that case the judgment was delivered on 
the last day before the holidays, at a time 
when it was impossible to make an 'appli- 
cation for copies. The Court being closed 
for the vacation, the application was made 
on the re-opening day and their Lordships 
held that, it being impossible for the 
appellant to make an application earlier, 
the whole time that elapsed between the 
date of judgment and the date of application 
must be regarded as time taken for obtain¬ 
ing copies within the meaning of sec.ion 
12. They did not invoke the aid of section 4 
(then section 5 of the Act cf 1877) in arriv¬ 
ing at their conclusion. If there was a 
similar disability in applying for copies 
(which does not appear from the facts) in 
the cases in Tukaram Gnpa' v. Panduranga 
Sadaram (6) Pandarinaih v. Shnker (10). 

I agree with these decisions also. The 
actual ra’io decidendi of the judgments, 
however, depends on the use of section 5 
of the Limitaiion Act of 1877. It was 
held that an application for copies may be 
made so long as the right of appeal was 
subsisting, a proposition with which I agree 
and that, not only the period following the 
application for copies but all the prior holi¬ 
days can be excluded. I do not see any 
warrant, for the latter proposition, in the 
Limitation Act unless section 4 can be 
construed liberally, as a section generally 
enabling exclusion of holidays from 
computation. If such con-truction is per¬ 
missible, the quali5cation that the right of 
appeal should be subsisting on the date of 
application is unnecessary. That such a 
construction cannot be made is clear from 
the cases in Venkata R no v. Venkataehella 
Chetti (7) and Tanjore Palace Estate v. 
Audi Ramiah Chetti (11) and Subramaniam 
v. Narasimham (9) and Mleilamani v. 
Ammugamudali (12)from the ca<es in Mira 
Mohidin Rowther v. NalloperUmnl PiVat 
(2) and Seshugiri Rate v. Vajraielayul^m 
PiVai (3) from Sheodas Paul at, ram v. 
Narayan (13) and from other cases to be 
cited below That being so, I doubt the 
correctness of the decisions in Styadat-un- 
nissa v. Muhammad Mahamud (8) and 
Tukaram Gopal v. Panduranga Sadram (6) 
and Pandarinuth v. Shanker (10) L In Pass¬ 
ing, I may observe that these cases rela e 
to appeals and in the circumsiances o 
these cases, the delay might have been 
‘"(13) (1912) 36 Bom 268=-12l.C. *11 = lT Horn. 

L.R. 1163. 
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excused under section 5-A of the Act of 
1877 (section 5 of the present Act) a course 
not available for suits. I may also observe 
that no question relating to section 12 can 
arise in the case of suits. Passing on to 
the joint application of section 4 with other 
sections of the Act, I find that it was held 
in Bai Hankoru v. MasamaUi (1+) (by 
Jenkins, C. J. and Aston, J.) that section 4 
cannot be tacked on prior to the period of 
extension given by section 19. Again 
the cases of Maknnd Bam v. Ram raj 
(15) and JR amah'ng am Ayyar v. Subb'er (4) 
are on all fours with the present case and 
are authorities against the appellant. The 
case- in Abhnya Churon v. Qour Mnhun 
Butt (16) al.-o supports the respondents’ 
contention. I agree with them and hold 
that the suit is barred by limitation. 

Appeal dismissed. 


14MI902) 26 Bom. 782 = 4 Uom.L.R. 608. 
16; (1910) 14 A.L.J. 3l" = 35 I.C. 292. 
16) (1887) 24 W R. 26. 
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Sadasiva Iyer and Napier, JJ. 

Sam 1 ' Asari —Plaintiff-Appellant 

V. 

Adinam Ashajiya Pillai and another — 
Defendants-Respondents. 

Second Appeal No. 1338 of 1919 
decided on 28th July, 1920, from the decree 
of the Tempty. Sub-J., Tinnevelly. in 
Appeal Suit No. 32 of 1919. 

, Jf* Transfer of Property Act, S. 53-Fraudu- 
ilnJr anSf ^7, rr ? na ^ r rostered—Subsequent 
bC ‘- n a ^ Unat TorUion when trying 
£ n0r transfer intended to 
defraud him—Transfer of Property Act, S. 3. 

^ be the case la England where 

Tnaf. t Ble need not be re 8istered under the 

most ?{ the deeds of transfers re- 

'“.moveable property have to be regis- 

3J. reg'atration is prime facie, sufficient 

^subsequent transferees. A subsequent 

wS5S e k®' Wllh "O* 1 * 1 of the prior transfer 

position wben seeks 

defranrfKti hak - he » WM , ,n ‘ e °ded to be 
neirauded by the prior transfer. 

(P. 658, 0.2 & P. 669, C. 1.] 
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The avoidance by a creditor need not be by 
a suit brought on behalf of all the creditors or 
even by that one creditor and that an open 
and unequivocal declaration of the intention 
to avoid it expressed by a creditor is sufficient 
in law to enable him to treat it as void and to 
take 9fcep$ on that footing to enforce his rights 
as a creditor for obtaining satisfaction of his 
debt. The declaration can be made by open 
unequivocal conduct. Where the defendant 
knew of the sale to the plaintiff and notwith¬ 
standing that knowledge made a subsequent 
purchase of one of the land sold to the plaiutiff 
ignoring the plaintiff’s sale and treating it as 
if it conveyed no title to the plaintiff so far as 
certain items were concerned. 

Held, that there was here an unequivocal 
expression of an intention by the defendant to 
avoid the alieuation to the plaintiff so far 
as these items were concerned. [P. 659, 0. 1.) 

(c) Transfer of Property Act , S. 53-Creditor 
purchasing in lieu of his debts, and with notice 
of prior sale should be deemed to avoid prior 
sale as creditor and not as transferee . 

A creditor who purchases property with notice 
of a prior transfer* in lieu of his debts, 
ignoring the prior transfer and treating it as 
• if it convoyed no title to the transferee, must 
be held to have expressed in an unequivocal 
manner, just before the purchase by him, his 
intention to avoid the prior tiansfer and in 
such a case, the avoidance by him of the prior 
transfer should bo regarded as made by him 
as a creditor and not ns a transferee. Obiter 
39 Bom. 607 is erroneous. IP. 659,0. 2.| 

(d) Transfer of Property Act, S. 53—Frau¬ 
dulent transfer—Creditor should exercise his 
option to avoid , in a reasonable 'and- bonn-fido 
manner . 

The creditor’s right to avoid is based upon 
his right to get satisfaction of his debt. He 
should therefore exercise his option to 
avoid in a reasonable and bona fide manner. 
That limitation does not involve that the 
fraudulent transferee is entitled to the great¬ 
est consideration and that the creditor should 
take the utmost trouble and should < zeroise 
the utmost ingenuity to see that the transfer 
is avoided to as small an ^extent &6 possible. 
The facts of such trausnetion in each particular 
case should l>e taken as a whole and conclusion 
should be arrived at on the question after 
considering the facts with minds inclined in. 
dulgently towards the creditor, rather than 
towards the fraudulent transferee, the question 
namely wbethtr die creditor exercised bia 
right to avoid the prior transfer in a reason¬ 
able and bona fide manner. (P.660, O.l.J 

- *(e) Transfer of Property Act, S. 53—Credi¬ 
tor avoiding prior fraudulent transfer-Court 
proceedings are not necessary for making value 
of property available to satisfy his debt. 

Usually, a; deoree-holder-creditor who 
avoids a prior transfer by his debtor does bo 
in order to nttaoh the property and bring it 
to sale in execution of the decree. But 
section 63 of the Transfer of Property Aok 
does'not state that a creditor could avoid it 
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only for the purpose of recovering his debt. If 
he has in view any other reasonable transac¬ 
tion through which also without incurring the 
expenses of execntion he could make avail¬ 
able the value of the property to satisfy his 
debt, there is nothing in S. 53 which prevents 
him from doing so. What steps he should 
take after avoiding a fraudulent transfer in 
order to recover his own debt is not indicated 
in the section and it (cannot be held that it is 
the proceedings of a Court of justice alone 
which ought to be resorted to by the creditor 
to recover his debt for the purpose of recover- 
ing which he avoided the sale. [P. COO, C 2.) 

T. M. Krishnaswami A>yar —for Appel¬ 
lant, 

M. J). Devadofs —for Respondent?. 

Sadasiva Iyer, J.:—The plaintiff is the 
appellant. He purchased the plaint lands, 
4+ cents besides two other properties for 
Re. 500 on the 9th April 1911 under .Ex¬ 
hibit A from one Subramania Asari who 
was then in debts. The three properties 
were worth Rs. 1,200 and it is found by 
both the lower Courts that the conveyance 
to the plaintiff w.is intended to defraud the 
creditors of Subramania Asari. The Court 
of first instance held that the sale was a 
sham transaction but the lower appellate 
Court held that it was intended to be a 
real transaction (though al o intended to 
defeat the creditor';) and that the whole of 
the consideration was paid. 

As regards the defendant’s sale-deed, it 
was for Rs. 275 executed by the same 
Subramania Asari in August 19 i 2, about 16 
months after the plaintiff obtained his sale- 
deed. The defendant’s sale-deed related 
only to the plaint item of 44 cents and the 
purchase money was Rs. 275. Out of this 
amount of Rs. 275, Rs. 75 was due on a 
mortgage of the plaint property itself to a 
third person and the defendant undertook 
to pay it. The lower appellate Court finds 
that he did not pay it. It may therefore 
be taken that the defendant purchased the 
equity of redemption of the plaint pro¬ 
perty for Ks. 200. He paid the whole of 
Rs. 200 according to the finding of the 
Munsif which has not been dissented from 
by the lower appellate Court. The said 
Rs. 200 include a sum of Rs. 57-8-0 due to 
the 1st defendant himself under a Small 
Cause decree obtained against Subramania 
Asari and the balance went towa Is the 
discharge of debts due by Subramania 
Asari, secured on immoveable property 
other than the plaint property. The lower 


appellate Court found that the plaintiff’s 
sale-deed ivas intended to be acted upon, 
that the plaintiff did get possession and that 
the defendant dispossessed him evidently 
a? soon as the defendant obtained his sale- 
deed 16 months afterwards. The question 
which has to be considered on these facts is 
whether the plaintiff has got a title which 
will avail against the defendant's title. 

I am not inclined to decide the question 
on the mere possessory title which may be 
set up on the plaintiff’s behalf or on the 
defendant’s bffialf as it raises the large 
question considered in Naraynna Pan v. 
Tharmaehar (1) which is, no doubt, in the 
plaintiff’s favour so far as the principles of 
that decision may be applicable to the 
facts of this case. The 2nd defendant 
being the son of the 1st defendant whose 
rights are shared by 2nd defendant I have 
been using the term “defendant” shortly 
to denote the 1st defendant. 1 he defendant 
relies upon section 53 of the Transfer of 
Property Act and contends that the 
plaintiff’s transfer is voidable at his (defen¬ 
dant’s) option as he is a person defrauded, 
defeated or delayed by the sale-deed in 
the plaintiff’s favour. Now section 53 
classifies the per-ons who may be de¬ 
frauded by a transfer as follows:— 

(1) a prior tiansferee for consideration 

(2) subsequent transferee for consideration 

(3) a co-owner having au interest in the 
property (4) other persons having an inter¬ 
est in the property (5) creditors of the 
transferor. Now, the defendant can come 
in only under either of two of these classes, 
namely either as a subsequent transferee 
for consideration or as a creditor of the 
transferor. If he contends that he can 
avoid the transfer to the plaintiff as a 
subsequent transferee of Subramania 
Asari, he would have to establish that the 
prior transfer was intended to defeat his 
subsequent transfer. It is very difficult 
for a subsequent transferee to establish 
that a prior registered transfer deed was! 
intended to defeat his subsequent transfer. 
Whatever may be the case in England 
where deeds of sale need not be registered, 
under the Indian Law most of the deeds of 
transfers relating to immoveable property- 
have to be registered; registration is 
prima facie, sufficient notice to subse¬ 
quent transferees. A subsequ ent transfere e 

(1) (1903) 26 Mad. 514. 
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(with notice of the prior transfer would 
clearly be in a difficult position when he 
seeks to establish that he was intended to 
be defrauded by the prior transfer. The 
finding also of both the Courts is, not that 
the sale to plaintiff was intended to 
defeat any subsequent transferee but that 
it was intended to defeat the creditors of 
Subrainania A sari. 

Taking it then that the defendant can 
come only under the class of creditors of 
the transferor, the questions for decision 
are (1) Has he avoided the plaintiff’s 
transfer, as a creditor (2) When did he so 
avoid it (3) Is he entitled to avo.d the 
whole of the conveyance under Exhibit A 
made in plaintiff’s favour or only to a 
limited extent and if so to what extent. 

(4) To what extent has he avoided it, and 

(5) Has his avoidance the result of con¬ 
ferring on him a good title under his own 
sale-deed, Exhibit I. 

The Full Bench decision in S. A. No. 
504 of 1919 has now established that the 
.avoidance by a creditor need not be by a 
kuit brought on behalf of all the creditors 
lor even by that one creditor and that an 
open and unequivocal declaration of the 
[intention to avoid it expressed by a credi¬ 
tor is sufficient inlaw to enable him to 
.treat it as void and to take steps on that 
.footing to enforce his rights as a creditor 
for obtaining satisfaction of his debt. The 
declaration can, of course, be made by 
open unequivocal conduct. In the present 
case there can be no doubt on the facts 
found that the defendant knew of the sale 
to the plaintiff and notwithstanding that 
knowledge made a subsequent purchase 
of one of the lands sold to the plaintiff 
ignoring the plaintiff’s sale and -treating it 
as if it conveyed no title to the plaintiff 
so far as these 44 cents were concerned. 

1 think there was here an unequivocal 
expression of an intention by the defend, 
ant to avoid the alienation to the plaint¬ 
iff so far as these 4+ cents were concerned. 
It is not reasonable to credit a person with 
an intention to interfere with other’s rights 
except in so far as it is necessary to protect 
his own and hence it is not proper to hold 
that be intended to avoid the sale of all the 
three properties sold to the plaintiff. 

The next question is when did the defend- 
ant so avoid the sale of the 44 cents? 
It be avoided it after he became the trans¬ 


feree under Ex. I and after his debt was 
thereby extinguished by the purchase 
money under the transfer, he cannot of 
coutse rely on section 53 so far as it 
says that a creditor can avoid a transfer 
intended to defeat him because be ceased 
to be a creditor on the transfer. But his 
intention to avoid had, in my opinion, 
clearly been made and expressed by 
conduct before (it may be only just before) 
he obtained the transfer under Ex. I and 
therefore there is nothing in the contention 
of the appellant that the avoidance by the 
defendant was made as transferee and not 
as creditor. 

in this connection I may refer to a deci¬ 
sion in Vatndev Righunalh v. Janardluin 
Sd1a hu< (2) quoted by the learned Pleader 
for the appellant. In that case, the plaintiff 
purchased certain lands in 1916 the 
purchase being found to be a fraudulent 
purchase intended to defeat the creditors 
of the vendor. A creditor of the vendor 
attached the lands with notice of the 
plaintiff's purchase (but clearly intending 
to treat it as void) and brought the lands 
to sale. The defendant-became the auction- 
purchaser at that ‘ale held in 1909. The 
plaintiff then sued the defendant in eject¬ 
ment and the Bombay High Court upheld 
the plaintiff’s suit in ejectment on the 
ground that though a creditor who had 
attached and brought the property to sale 
was entitled to avoid the plaintiffs’ 
purchase, an auction-purchaser who pur- 
chased at the Court fate brought about by 
the decree-bolder had no such right as he 
was not the representative of the decree- 
holder. With the greatest respect, I differ 
from the conclusion in this case. If, of 
course, the decision was based on the view 
that till a suit is brought to set aside the 
sale even a creditor cannot by a mere 
expression of intention or an overt act 
indicating such an indention avoid a frau¬ 
dulent sale the decision is right, provided, 
the above view is also legally sustainable. 
But in this Court it has been held by a 
Full Bench decision already referred to 
that a fotmal suit is unnecessary to set 
aside a fraudulent sale. If however, Fasw- 
dev Rughuuuth v. JanarJhan Sadashio 
(2) intended to hold that, notwithstanding 
that a suit to set aside the sale by a credi¬ 
tor^ w as unnecessa ry and the creditor could 

(-) (1915) 39 Bom 507-29 I Q. 497-17 
Bout. L. R. v 



660 Madras sami asari v. adinam ashagiya pillai (Sadasiva Iyer, J.) l92i 


set it aside by an unequivocal expression 
of intention, the auction-puscbaser could 
not take advantage of the act of the decree- 
holder, I must, with great respect, say that 
the decision is, in my opinion erroneous 
because the protection given to the creditor 
and the privilege given to him to recover 
his debt by bringing the property to Court- 
auction sale notwithstanding the prior 
fraudulent purchase by another would be 
made of no effect and become a purely 
illusory right if the Court auction-purchaser 
is not to get a clear title overriding the 
fraudulent purchase. The very object of 
allowing the creditor or decree-holder to 
take advantage of his avoidance of a 
fiaudulent transaction isto give the auction- 
purchaser in the sale brought about by the 
creditor a clear title and if the auction-pur¬ 
chaser gets no such title, he can get back 
the purchase money from the decree-holder 
on the ground that no title passed to him 
under his purchase. See Order 21, rules 
91 and 93. 

Then the next point to be considered is 
whether the defendant is entitled to avoid 
the whole transfer of the plaintiff or, only 
to a limited extent, and if so, to what 
extent. The creditor’s right to avoid is 
based upon his right to get satisfaction of 
his debt. He should therefore exercise his 
option to avoid in a reasonable and bona 
fide manner. That limitation does not 
involve in my opinion that the fraudulent 
transferee is entitled to the greatest con¬ 
sideration and that the creditor should take 
the utmost trouble and should exercise the 
utmost ingenuity to see that the transfer is 
avoided to as small an extent as possible. 
We must take the facts of such transac¬ 
tion in each particular case as a whole and 
arrive at a conclusion on the question after 
considering the facts with minds inclined 
indulgently towards the creditor, rather 
than towards the fraudulent trans¬ 
feree, the question namely whether the 
creditor exercised his right to avoid the 
prior transfer in a reasonable and Iona fide 
manner. So considering the circumstances 
of this case,.I am satisfied that the defend¬ 
ant avoided the transfer with a bona fide 
view to recover his debt from the plaint 
property and that as it is not shown that 
he could have aseasily recovered his money 
in any other reasonable way that is open to 
him or that he maliciously adopted the 
course of avoiding the sale of the whole 44 
cents, 1 wpuld decide the question in bis 


favour. No doubt, usually, a decree-holder- 
creditor who avoids a prior transfer by his 
debtor does so in order to attach the pro¬ 
perty and bring it to sale in execution of 
the decree. But section 53 of the Transfer 
of Property Act does not state that a credi¬ 
tor could avoid it only for the purpose of 
recovering his debt. If he has in view any 
o'her reasonable transaction through which 
also without incurring the expenses of exe¬ 
cution he could make available the value of 
the property to satisfy his debt, I do not 
see there is anything in section 53 which 
prevents him from doiDg so. What steps 
he should take after avoiding -a fraudulent 
transfer in order to recover his own debt 
is not indicated in ihe section and the argu 
ment of the appellant’s learned Vakil that 
it is the proceedings of a Court of justice 
alone which ought to be resorted to by the 
creditor to recover his debt (for the purpose 
of recovering which he avoided the sale) 
cannot be upheld. 

The next question is to what extent has 
the defendant avoided the sale of 44 cents 
and has he obtained a title under the 
transaction which he resorted to, to recover 
his debt on such avoidance. He has by 
his purchase clearly shown that he had 
the intention to avoid the sale of the entire 
44 ceDts and the manner in which he has 
appropriated the purchase money of 
Rs 200 which was fixed as the value of 
the equity of redemption sold to him indi¬ 
cates that it was a bona file transaction, 
so far as he was concerned, which ought 
to be upheld. He has therefore obtained 
a valid title to the property purchased by 
him. 

As regards the English decisions based 
on the Statute of Frauds, the language 
of that statute is different from that used 
in section 53 of the Transfer of Property 
Act and I always distrust my ability to 
reconcile conflicting English decisions and 
even sometimes, 1 fail tounders and how 
plain words like “void” have been inter¬ 
preted to mean “voidable” in some of 
those decisions. I shall not deal with 
those English decisions or with cases like 
Sankarappa v. Eamayya (3) which were 
decided in Indian Courts before the Trans¬ 
fer of Property Act was enacted. 

In the result I would dismiss the second 
appeal with costs. 

(3) (186G) 3 M. H, C. 231. 
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Napier, J.: —In my opinion the District 
Munsif is right, and the suit should fail 
altogether and I would not apply equities 
in favour of the plaintiff as the lower 
appellate Court has done. There is however 
no memoiandum of objection in this case. 
There is no doubt that at the time that 
the defendant took Ex. I he was a 
creditor and I agree with my learned 
brother that he took the sale deed with 
the intention of avoiding the prior sale- 
deed. Both Cour.s find that the piior 
sale was in fraud of creditors. That 
being so, the defendant can treat it 
as avoided from the date of Ex. I. The 
Vakil for appellant suggests that the 1st 
defendant could only avoid the sale when 
he is at the date of the suit a creditor for 
the full value of the property. This pro¬ 
position finds no support from any decided 
case in England under the Statute of Eli¬ 
zabeth or in India under the Transfer of 
Property Act. It is true that in some 
cases the Chancery Couits have on 
creditors’ actions at the time of declaring 
a conveyance void against the creditors 
and making the property available for 
them, treated theba’ance over as vesting in 
the prior assignee; but no case has been 
brought to our notice where the Court has 
considered only the particular creditor 
before the Court. 

i . i P n< ^ L ' r the Transfer of Property Act the 
title of the plaintiff has failed on the find- 

■S-u ,he lower a PP 8,Iate Com. The plaint- 

iff has therefore no title that he can rely 
on in this suit. It is suggested that he has 
a good possessoty title again t a mere 
respasser, but it cannot avail him against 
a person in possession under an assign¬ 
ment not fraudulent. It may be that 
he defendant might not have been able to 
recover the property from the plaintiff if 
me latter had been in possession; but on 

if , S this case ttle suit should fail 
altogether, and the appeal must be 
Oianissed with costs. 

t - , Appeal difmitsetl. 
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Oldfield and Hughes, JJ. 

C Karuj'paliyal V. K.) Bum/ln and others 
—Appellants 

v. 

(Ramulathaparukal V.) Muthu and others 

—Respondents. 

Second Appeal No. 1427 of 1919, decid¬ 
ed on 13th October, 1920, from the decree 
of the Sub-J., South Malabar, in Appeal 
Suit No. 75 of 1918. 

(a) Hindu Law—Custom—Thiyas—Succession 
—Deviation from general ’law — Strong and 
strict proof of custom is necessary—Onus of 
proof is on party asserting custom 

Plaintiffs asserted that among the Thiyas 
or the Ezhuyas, (1) women married in the 
family take life-estates in accordance with the 
oidinary law (2) after them the heir or heirs 
are first,- the male members of each degree or 
their descendants and secondly, the females of 
each degree when no such males exist, the fe¬ 
males being admitted to the succession, only 
when representatives of nearer degree in the 
order, sons and daughters, parents, paternal 
uncles and anuts, grand parents and paternal 
reat uncles and aunts aDd so on with their 
ascendants are wanting. 

Held that the burden of proof of this 
customary Bcheme of inheritance is on plaint¬ 
iffs. It is not necessary or possible to regard 
15 Mad. 281 as enunciating more than a rule 
as to burden of proof or its weight. Strong 
and direct evidence of the custom must be re¬ 
quired. It is doubtful whether tho argument 
from analogy can be excluded, wheu it can be 
legitimately employed; that is when the simi¬ 
larity between the classes of cases is sufficieut 
to justify its employment. 38 Mad. 48, Dist. 

IP. 662, C. 1.& P. 663, C. I.] 

(b) Civil P, C., S. 100—Finding of fact— 
Material evidence considered—Finding can be 
rejected- Also inferences from facts can be 
revised. 

The High Court is entitled iu Second Appeal 
to consider the validity of the Lower Appel- 
late Court's inferences from the facts found 
provtd and to appreciate their weight for 
itself. 41 Mad. 374 (F.B.), Foil. IP. 663. C. 1.] 

G. V. Ananthakrishna Iyer and P. 
8. Narayanaswami Iyer —for Appellants. * 

T. B. Ramaohand r a Iyer and N', 
A. Krishna Iyer —for Respondents. 

Oldfield, J.: —The appellants 1st, 2nd! 

4th to 6th plaintiffs, claimed the suit pro- 

perty as heirs, defendants as transferee^ 

from 1st defence witness, alleged by them 
to be entitled to the succession, pefenff! 
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ants had also other defences connected 
with a will, a surrender and an adoption, 
but they have relied here only on their 
denial of plaintiff’s right to inherit ; and 
therefore it alone need be considered. 

The property belonged originally to one 
Karcppan, who died leaving hiswidow Kaiu 
and mother Neela. 1st, 2nd and 3rd plain¬ 
tiffs are grandsons of Vella, a sister of 
Neela’s husband ; and 4th plaintiff is the 
grandson and 5th and 6th plaintiff's the 
great grandsons of another sister Kuppachi. 
1 st defence witness, under whom defend¬ 
ants claim, is an agnate of Karuppan, con¬ 
nected with him through his great grand¬ 
father Koratpura Konni- It is clear and 
it is conceded that plaintiffs, tracing 
through women, Vella and Kuppachi, are 
not heirs under the Mitakshara Law. The 
question is whether they have, as they 
contend, established a custom, as binding 
in the Ezhuva or Thiya caste to which 
they belong, in accordance with which 
they can inherit. 

Such a custom is not alleged in general 
terms in the plaint and it will be seen 
that there is some difficulty in expressing 
it in such terms consistently with the evi¬ 
dence. We start then with the statements 
in plaint, para 2 that Kelu and (though 
this is not clear) Neela enjoyed women’s 
estates in Karuppan’s property and those 
in para. 4, that (1) the heirs to it after 
them are his father’s children, their child¬ 
ren and in their absence his grandfather’s 
children, the brothers of his mother suc¬ 
ceeding only in default of nearer heirs 
and (2) the important point, that 
his heirs after his mother’s death 
are the plaintiffs who are defendants 
of his father’s sisters. Generally the 
custom was formulated in argument 
as being that (1) women married into the 
family take life-estates in accordance 
with the ordinary law (2) after them 
the heir or heirs are first, the male mem¬ 
bers of each degree or their descendants 
and secondly the females of each degree 
when no such males exist, the females be¬ 
ing admitted to the succession, only when 
representatives of nearer degree in the 
order, sons and daughters, parents, pater¬ 
nal uncles and aunts grand parents and 
paternal great-uncles and aunts and so on 
with their descendants are wanting. It is 
not disputed that (he burden of proof of 


this customary scheme of inheritance is on 
plaintiffs ; and it is necessary to specify 
defendants’ contention ; only because 
some reference has been made to their 
admission in para 9 of their written 
statement that neither they nor plaint¬ 
iffs are governed by Hindu Law. 
In fact however here and apparently at the 
trial they admitted deviations by Ezhuvas 
or Thiyas from the ordinary law in respect 
only of re marriage and divorce, not in any 
direction at present material, and asserting 
a general adherence to the Mitakshara 
system, denied the general right of women 
and their descendants to succeed which 
plaintiffs alleged. In fact the District 
Munsif’s judgment indicates that tLe con¬ 
duct of the case on both sides before him 
was inexact and confused; and it does not 
appear that this part of defendants’ plead¬ 
ing had any material influence on the trial. 
Reference has been made to it now, only 
because it is relied on as supporting the 
argument next to be referred to. 

There is no dispute as to the reason¬ 
able character of the alleged custom; 
and the Lower Appellate Court has 
dealt fully with the evidence on the ques¬ 
tions whether it is ancient and certain. 
But it is contended that it has 
misappreciated the evidence in doing so, 
because it assumed that Hindu Law would 
ordinarily be applicable and enquired how 
far a deviation from it was established- 
Such an assumption was no doubt-treated 
as unwairanted in Rarichan v. Purachi (1) 
and although that case related to Thiyas, 
not Ezhuvas or Iluwas the two last mention¬ 
ed being admittedly identical castes, it is 
not necessary to draw a distinction between 
that case and the present. Moore’s Malabar 
Law, 3rd Edition 414. For it is not clear 
what the effect of the dictum relied on or 
of plaintiffs’ objection based on it is on the 
latter. It can be said only that Rartohan 
v. Paraohi (1) was referred to in Raman 
Monon v. Chathwmi (2), Imbaeht Kantian 
v. Itnbichi Pennu (3) and Runhi Pennn V- 
Chiruda (4) without any elaboration of 
this part of the decision that none of those 
cases mentions section 16, Act III of 1873, 
under which in the absence ofproof of special 


(1) (1S92) 16 Mad. 281. 
(2i (1893) 17 Mad. 184. 

(3) (1895) 19 Mad. 1. 

( 4 ) (1896) 19 Mad. 441). 
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custom Hindu Law is to be administered 
to Hindus : anj that Exhibit XII confirm¬ 
ing Exhibit XI., S. A. Nos. 518 of 1901 
and 1056 of 1919 have been decided in 
this Court in accordance with that view. 
In these circumstances it is not necessary 
or possible to regard Jiarichm v. rerachi 
(1) as enunciating more than a rule as to 
burden of proof or its weight and, as the 
decision in Kuviarappa lied h' v. ManaVahi 
Goun 'an (5) authorises us in Second Ap¬ 
peal to consider the validity of the Lower 
Appellate Court’s inferences from the facts 
found proved and to appreciate their 
weight for ourselves, this objection is not 
of moment. 


The last cited decision of course in no 
degree affects o^r duty to reject the 
Lower Appellate Court’s finding of facts, 
when reason for doing so of the character 
ordinarily admissible is available, as for 
instance failure to consider material evi¬ 
dence in reaching them, and therefore 
it must at once be observed that the 


Lower Appellate Court has erred in 
rejecting four of the instances relied on 
by plaintiffs as supporting the custom 
alleged on the ground that the agnate con¬ 
cerned in each case has not been called. 
It is admitted here that he has been in 
cases 1,5, 6 and II, which are in question. 
But it is unnecessary to remand the appeal 
for a fresh finding regarding them, because 
evtn if they are accepted as established 
the result will be the same. Memion may 
also be made at this point of the particu¬ 
lar criticism on another portion of the 
Lower Appellate Court’s judgment, its; 
reference to the necessity for strict proof 
and its statements that the operation of 
custom cannot be extended by analogy’. 
JThe former appears to assert, not the 
necessity for any particular kind of evi¬ 
dence in support of this custom, but only 
that jp view of its character and the 
circumstances, strong and direct evidence 
of it must be required, and from that' there 
is no reason for dissent. The principle 
enunciated in the latter was relied on by 
the Lower Appellate Court as justifying 
}ts refusal to draw any inference from the 
instances adduced in proof of the custom, 
Which were all of its application to inherit¬ 
ance by relatives in a nearer degree than 



ft-r 




1 Mad, 374=34 M.L.J. 104 = 7 L 
8-44LC. <J99=(1918) M W.N. 36! 


the plaintiff?, paternal aunt's grandsons, tel 
the case of persons of plaintiffs’ degree ;| 
and there is no doubt that Sundra Aiyar, 
J., expressed himself in the words used 
by the Lower Appellate Court in 
Krishnanv. Damodaran (6). But there 
the analogy proposed was between 
established right of a male member of a 
tarwad to inherit the self-acquisitions of 
a deceased member and the right of females 
to do so ; and the danger of the argument 
was pointed out by the learned Judge and 
was clear. Generally however, the princi¬ 
ple involved is rather one of logic than of 
law; and it may with all respect be doubted 
whether the intention was to state it as 
of universal application or to exclude the 
argument from analogy, when it can be 
legitimately employed; that is when the 
similarity between the classes of cases is 
sufficient to justify its employment. 

It is now possible to approach the in¬ 
stances, which are relied on as supporting 
the alleged custom, and in which the facts 
may be taken as established. One of 
them however No. 7, is of the exclusion cf 
two brothers and a father by a daughter, 
and, as this is in accordance with Hindu 
Law, it is conclusive. Moreover the ex¬ 
clusion appears to have been partial, the 
case being really one, like those next to be 
referred to, of partition. In cases Nos. 5 
and 11 a brother’s daughter took a share 
not by inheritance, but, at a partition after 
her father’s death; and, even if the evidence 
of her doing so in the latter by a family 
arrangement is rejected, these cases also 
are inconclusive if only because contrary 
to the custom as formulated by plaintiffs 
they involve the female’s right to take con¬ 
currently with males, not only in the ab¬ 
sence of males of her degree and their de¬ 
scendants. Exhibits M and N are relied 
on as containing admission of the. custom 
by Neela and Kalu already referred to in 
another suit. But they cannot bind or 
e-top defendants who do not claim through 
either of those persons, and, as we must 
accept the Lower Appellate Court’s finding 
of fact as to the circumstances connected 
with-and the motive which inspired them, 
they are useless to plaintiffs^ There re¬ 
main only the small number of eight cases 
for consideration. Of them only .pne 
appears on any definite documentary evjd- 

(6) (1912) 38 Mad. 48-lf I.C. TGpUaTM. 
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ence to date more than twenty-five years 
back and the majority are far more recent. 
The evidence therefore dees not show ihat 
the custom is ancient. It is further de¬ 
fective so far as it is intended to establish 
the custom as certain, in that some of the 
witnesses, for instance, S, 9, and 10th 
plaintiff’s witnesses deposed so consistently 
with its existence as it is alleged that it is 
doubtful whether they had any coherent 
idea of it or followed it consciously at all; 
and the truth may well be that, as 9th 
plaintiff's witness indicated by his re¬ 
ference to the tendency during the last 
thirty years this poor and ill-educated 
community with on the one hand its adhe¬ 
sion to the joint family system, on the other 
its environment of castes, which allow' a 
special status to woman has no clear 
or settled conviction as to the extent of its 
departure from or allegiance to the 
Mitakshara Law. Certainly in respect 
of departure from it by the custom under 
discussion the instances relied on are too 
few, too recent and supported by evidence 
too uncertain to justify any conclusion; 
much less to support an extension of such 
custom to a degree of relationship, which 
those instances do not actually cover. 

The case standing thus, the Lower 
Appellate Court’s conclusion that the 
custom relied on has not been established 
can be sustained without reference to de¬ 
fendant’s evidence. The result is that the 
second appeal is dismissed with costs. 

Hughes, J.:—I agree. 

Appeal dismissed. 
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Oldfield and Ramesam, JJ. 

Raipur Manuf.icturing Co-, L'd— 
2nd Defendant-Appellant 

v. 

Joohganti Venkatasubba Rao Veerasan.y 
4 - Co. —Plaintiff-Respondent. 

Appeal No. 224 of 19 1 9, decided on 
22nd March, 1921, from the decree of the 
Addl. Tempry. Sub-J., Guntur, in Original 
Suit No. 36 of 1917. 


la) Civil P.C., S. 20-" Cause of action" 
includes every fact necessary to prove in order to 
support plaintiff's right to judgment of Court. 

Cause of action includes every fact which it 
would be Decessary for the plaintiff to prove, 
if tiaversed, in order to support his right to 
the judgment of the Court. Read v Brown 
(22 Q B. D. 128. and Cooke v. Gill (L. R. 8 C. 
P. ir.7). Foil. (P.G65.C. 1.] 

(b) Specific Relief Act, S. 31—Mistake dis¬ 
covered in course of suit on contract -In proper 
case , plaint may he allowed to be amended so as 
to include a prayer for rectification—Civil P. C , 
0. 6, P.. 17. 

WIk re in the course of a suit for damages 
for breach of contract, the plaintiff contends 
that there is a cl-rical error in the document 
embodying the contract, it is not always 
necessary that a separate suit should have been 
brought for rectification of the document and 
it is open to the Court in a proper case to 
allow the plaintiff to amend the plaint and ask 
for the necessary rectification so that the 
defendants might have adequate notice of the 
case they have- to meet. 

V. V. Srinivasa Aiyanffar —for Appel¬ 
lant. 

A. Kcishnatioami Aiyar and 0. H. 
Raghava Rao —for Respondent. 

Judgment We hold that the suit 
was properly laid in the Guntur Subordin¬ 
ate Judge’s Court. The plaintiffs who 
were alleged to have been appointed 
agents by the defendant firm in order to 
sell their goods in certain specified dis¬ 
tricts in this Presidency complained that 
in violation of the contract the defendants 
sold their goods in the districts in ques¬ 
tion through other agents and they also 
complained of illegal rescission of the con¬ 
tract. They claimed damages for breach 
of contract. 

Section 20 of the Code of Civil Proce¬ 
dure lays down that a suit may be insti¬ 
tuted in a Court where the cause of action 
wholly or in part arises, and the question, 
therefore, is "did the cause of action in 
this case arise in part within the juri-dic¬ 
tion of the Guntur Court ?” It is con¬ 
tended on behalf of the appellant that the 
facts alleged, namely, the sale by the 
defendants of their goods in Madras 
Presidency through other agents in breach 
of the contract with the plaintiffs is not 
part of the plaintiffs’ cause of action The 
phrase "cause of action” has often been 
defined, and we think that the definition 



1921 RAIPUR MANUFACTURING CO., LTD., V. VENKATASUBBA RAO Madras 665 


given by the English Court of Appeal in 
Bead v. Brown (1) is applicable to a case 
like the present. There, Lord Esher, M.R., 
cites with approval the definition given 
in Oookev.Gi'U( 2) namely “every fact 
which it would b» necessary for the 
plaintiff to prove, if traversed, in order to 
support his right to the judgment of the 
Court.” Here the plaintiffs would not 
succeed in the action unless they proved, 
as alleged by them, that the defendants 
had committed a breach by selling their 
goods in this Presidency contrary to the 
terms of the contract with the plaintiffs. 
This decision has been followed in some 
of the Indian Courts and, in our 
opinion, the definition of ‘cause of action’ 
as given there is one which we should 
accept. The breach complained of in this 
case undoubtedly afforded a cause of action 
to the plaintiffs. We may also refer to 
the case of Robey v. Snaefell Mining 
Cu. (3) where a similar view of the law 
prevailed. We may mention that Kami- 
setti Subbmh v. KafJia Venratasaxcmy (4), 
relied on by the learned pleader for- the 
plaintiffs does not deal with this matter 
at all. 


We, therefore, hold that the Guntur 
Court had jurisdiction to try the case. 


The first point urged for the defendant; 
on the merits is based on paragraph 6 ol 
the agreement Ex. I. Their case is that the 
plaintiffs having traded in cloths on theii 
own account within the districts covered 
by the agreement have infringed clause 6. 
Clause 6 says, “ We bind ourselves nol 
to work for any other mill or mills, mer¬ 
chant or merchants dealing in this line to 
aqtas their agents or in any manner what- 
soeverandwill try-honestly to introduce youi 
goods as much as possible.” Admittedly 
the plaintiffs did not act as agents of any 
other mill or merchant dealing in cloths, 
Pt.can it be said that they worked for any 
SQCh persons betides the defendants. What 
they, did was that they carried on the 
business of.buying cloths from other mills 
nd merchants and selling them on theii 
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own account. That could not be said to 
be working for persons from whom -the 
plaintiffs bought their goods on their own 
account. It was next argued that this 
conduct of the plaintiffs amounted to an 
infringement of the provision in clause 6 
that they would try honestly to introduce 
the defendants’ goods as much as possible. 
The plaintiffs did, in fact, in the course of 
about ten months sell three lakhs of goods 
of the manufacture of the defendants, and 
really no attempt was made to show that 
the plaintiffs did not try honestly to intro¬ 
duce the defendants’ goods in the districts 
mentioned in the agreement. 

The second point relates to the commis¬ 
sion of one per cent, allowed by the lower 
Court on sales made directly by the defen¬ 
dants to persons in the specified districts 
who were introduced to the defendants 
by the plaintiffs. The clause governing this 
matter is No. 2 of Exhibit I which 
provides that the plaintiffs were to sell the 
defendant’s cloth worth a lakh of rupees 
within twelve months and the defendants 
were to pay to the plaintiffs one per cent, 
commission “on all sales made by us to 
the merchants in this district introduced 
by us.” The contention of the respondents 
is that there is a clerical error in this 
clause in copying from the draft agreement 
Exhibit F. The corresponding clause in 
Exhibit F. is to this effect “ and you to pay 
us one per cent, commission on all sales 
made by us as well as on the sales made 
by you to the merchants in this district 
introduced by us.” That is to say, the 
plaintiffs ’ case is that the words “ as well 
as on the sales made by you " have been 
omitted by mistake in fair-copying Exhibit 
I and it is pointed out that the intention of 
the parties was as expressed in Exhibit F. 
That there was a clerical error or mistake 
in fair copying Exhibit I does not seem, so 
far as can be ascertained from the records 
to have been pointedly discussed in the 
Lower Court. The plaint does not make 
any mention of it; no issue was raised 
with reference to it; and all the evidence 
that is taken in respect of Exhibits F and 
I is that Exhibit I was fair-copied from 
Exhibit F and that the terms of the contract 
were settled between the parties before 
Exhibit F was drawn up. We are inclined 
to agree with Mr. Krishnaswami Aiyar, the 
learned Vakil for the respondents, that, in 
the circumstances like those of the present 
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case, it is not necessary that a separate suit 
should have been brought for rectification of 
the document and that it is open to us to 
allow the plaintiffs to amend their plaint 
and a-k for the necessary rectification so 
that the defendants might have adequate 
notice of the case they have to meet. We, 
therefore, direct, with reference to this 
portion of’ the plaintiffs’ claim, that they 
may be permitted to amend their plaint 
subject to any question of limitation. The 
parties will be allowed to adduce fresh evi¬ 
dence on the question, whether there was 
any mistake and also as to the details of 
the sales to persons introduced by the 
plaintiffs. The lower Court will frame 
any issue that maybe found necessary in 
this connection. It will submit its finding 
within four months from this date and the 
party contesting such finding will file objec¬ 
tions within a fortnight. Costs will be 
dealt with at the further hearing of the 
appeal. 

Appeal dismissed. 


* A I..R. 1921 Madras 666. 

Spi-NCF-R AND RAMESAM, JJ. 

Ramakrishna Pillai —Petitioner 

v. 

S. A. Balakrishna Aiyar and another — 
Respondents. 

Civil Revision Petition No. 687 of 1920, 
decided on 11th February, 1921, against 
the order and judgment of the Sub. J., 
Mayavaram, in Original Petition No. 36 of 
1920. 

(a) LcgalPractitioner - Duty of is to thoroughly 
study his client's case in every aspect. 

A part of the duty of a legal prnotitiouer is to 
thoroughly familiarise himselt with all the ins 
and outs of his client's case and to study it 

from every nspeot. 12 Bom. 85, Ref. 

[P. 667, C. 2.] 

(b) Legal Practitioner—Knowledge'obtaincd 
in one case ought not to be used to detriment of 
his client in another case—Madras Civil Pules of 
Practice, R. 277. 

It is an elementary principle of professional 
ethics that it is not proper for a legal adviser 
to use know'edge obtained in one case to the 
detriment of his client in another case Where 
there is a danger of that occurring i.i any case 
it can only be avoided by not allowing the 
Ploader to accept the later engagement or to 
act thereunder. IP* ^67, ®*3 


In interpreting a rule of the Madras High 
Court one need not look beyond the language 
of that rule. The words of R. 277 are’wide 
enough to include a subsequent 6uit if it is 
connected with the earlier one and two suits 
will ordinarily be considered connected if they 
have any issue jn common or involve substan¬ 
tially a determination of the same question of 
fact or the same mixed-question of law and 
fact. If the High Court Circular. 679 of 1869, 
which is printed as a footnote to R. 277 in the 
Civil Rules of Practice purported to lay down 
anything contrary to the rule itself Courts will 
decline to be guided by it. 

(P. 667, C. 2 & P. 668, C. 1.] 

T. R. Ramachandra Aiyar and T. V. 
Gopalaswc.mi MudaUar —for Petitioner. 

T. R. Vmkatarama Saslri and K. Bha- 
shyam Aiyangar —for Respondents. 

Spencer, J.: —The petitioner is at the 
same time the plaintiff in O. S. No. 8 of 
1917 on the file of the Subordinate Judge’s 
Court of Mayavaram and the defendant in 
O. S. No. 56 of 1920 on the file of the 
same Court, and the respondents are two 
vakils practising in that Court. The ques¬ 
tion we have to decide is whether the 
respondents can, consistently with rule 
277 of the Civil Rules of Practice, appear 
against the petitioner in the latter suit hav¬ 
ing already acted for him in the earlier suit. 
We are informed that both suits are still 
undisposed of. 

The rule declares that a Pleader who 
has advised a party in connection with the 
institution of a suit, or has drawn pleadings 
in connection with any such matter, or has 
acted for him shall not appear in such suit 
or in any appeal or application for revision 
arising therefrom, or in any mat I er> connec¬ 
ted theretcith for any person whose inter¬ 
est is opposed to that of his former client. 
It is-only where a Pleader obtains the con¬ 
sent of the former client or the special 
leave of the Court that an exception to this 
rule is provided. But it is always open to 
the Pleader to give his former client an 
opportunity of engaging his services, and if 
the latter declines to engage him, he may 
then accept an engagement from his 

adversary. 

The lower Court dismissed the petitioner s 
application that audience should be refused 
to the two vakil respondents who have filed 
O. S. No. 56 of 1920 for the plaintiff in 
that suit against the petitioner. The Sub¬ 
ordinate Judge’s main reasons for his order 
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appear to be that he was not then satisfied 
that there would be any conflict between 
tbeir duty in representing the plaintiff in 
0. S. No. 8 of 1917 and in representing his 
opponent in O.S. No. 56 of 1920. It was 
argued before him that the contentions 
that the respondents would as Vakils have 
to put forward in the one suit would not 
necessarily be inconsistent with their con¬ 
tentions in the other. 

We are now in possession of the written 
siatements and the issues in both suits and 
it seems tome impossible for the respond¬ 
ents to maintain that in supporting the 
plaintiff on issues 1 and 4 in O. S. No. 56 
of 1920 they would not have to take up a 
position inconsistent with that which 
forms the basis of the case of the peti¬ 
tioner, plaintiff in O. S. No. 8 of 1917, 
upon issues 2, 3 and 4 in that suit. 

In O. S. No. 8 of 1917 the plaintiff sued 
one Tirunarayana Pillai for the possession 
of certain properties belonging to the estate 
of ohe Venkatakrishna Pillai asserting that 
a deed of indenture to which he was a 
party in 1905 contained false recitals as to 
Tirunarayana Pillai’s relationship to the 
plaintiff’s maternal uncle Venkatakrishna 
Pillai and his adoption to Venkatakrishna 

Pillai. 

In. O.S.No. 56 of 1920 the plaintiff 
who is the son of the plaintiff in O. S. No. 
8 of 1917 sues the defendant for an 
account of the management of his estate 
alleging that he got title to it under the 

suit indenture. 

1 ; * , 

In both suits questions arise as to the 
validity and binding character upon the 
petitioner of the indenture and whether 
be is estopped by reason of it from ques¬ 
tioning the title of the defendant in the 
former suit and the title of the plaintiff in 
the second suit. 

t f , r • 

• • . • • 

The attitude of the Pleaders appearing 
for the plaintiff in O. S No. 56 of 1920 
will, it seems to me, naturally conflict with 
the attitude they have taken .up for the 
plaintiff in O. S. No. 8 of 1917. 

' r The matter does not rest there. The 
. petitioner has sworn in his affidavit dated 
li^-7,-1920 that he has given confidential 


information and disclosed to them the con¬ 
tents of records in his possession for the 
conduct of O.S. No. 8 of 1917 (see para¬ 
graphs 16 to 19 of that affidavit). The 
1 st respondent denies in paragraphs 12 and 
13 of his counter-affidavit dated 23-8-1920 
that he received any confidential com¬ 
munications in O. S. No. 8 of 1917 or that 
he made use of such information when he 
drafted the plaint in O. S. No. 56 of 1920. 
If his denial is true, I can only conclude' 
that he did not do his duty towards his 
client, a part of that duty being to thoro¬ 
ughly familiarise himself with all the ins 
and outs of his client’s case and to study it 
from every aspect. It is not reasonable 
to suppose that in preparing the 
plaint in O. S. No. 8 of 1917 this 
Pleader picked up no internal information 
about the facts concerned -with his client’s 
case and it will not be in accordance with 
human nature to expect him to divest his 
mind of the knowledge he has so acquired. 
It is an elementary principle of profession¬ 
al ethics that it is not-proper for a .legal 
adviser to use knowledge obtained in one 
case to the detriment of his client in 
another case— Vide Lord Eldon’s judg¬ 
ment in Gholmonlely v. Clinton (l) and 
Pallonji Merxcanji v. Kallobluii La'lubhai 
(2). In my opinion there is a danger of 
that occurring in this instance and it 
can only be avoided by not allowing 
the respondent to appear and conduct O.S. 
No. 56 of 1920, for the plaintiff in that 
suit. 

In the lower Court a further doubt seems 
to have arisen whether O. S. No. 56 could 
be defined as a proceeding arising from the 
other suit and in this Court also ic has 
been argued that it must be something 
“flowing out of the former proceeding.” 
These words are taken from the expression 
of Hall, V.C., in Little v. Kingstoood Col¬ 
lieries Company (3) and are quoted by 
Miller, J., in Srinivasa Rao v. Pi chat 
Pil'ai (4) 

In interpreting a rule of this Court we* 
need not look beyond the language of that' 
rule. The rule prohibits a Pleader whol 
has drawn pleadings or acted for a party* 

(1) 19-VeB. 261 a Coop. 80. 

(2) (1887)12 Born. 85. 

(8) (1882) 20 Cti-D. 739. 

(4) (1918) 88 Mad. 650=21 I. 0. 629=35 
M-LJ. 567.' f < • 
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in any suit from appearing for that party’s 
opponent in such suit “or in any matter 
connected therewith”. These words are 
wide enough to include a subsequent suit 
if it is connected with the earlier one and 
two suits will ordinarily be considered con¬ 
nected if they have any issue in common 
or involve substantially a determination of 
the same question of fact or the same mix¬ 
ed question of law and fact. 

In the lower Court and again in this 
Court an attempt has been made to make 
something out of a High Court Circular, 
679 of 1869, which is printed as a foot¬ 
note to rule 277 in the Civil Rules of 
Practice. 

The meaning of this circular as abstrac¬ 
ted is not quite clear, but it evidently 
does not apply to cases in which the 
same parties oppose each other in suc¬ 
cessive suits. If it purported to lay down 
anything contrary to the rule itself we 
should decline to be guided by it. 

In the result, the petitioner is entitled 
to succeed and the Subordinate Judge will 
be directed to refuse to allow the respond¬ 
ents to conduct O. S. No. 56 of 1920 for 
the plaintiff. 

The parties will bear their own costs 
in this Court. 

Ramesam, J.: —The decision of the 
Revision Petition before us depends on the 
construction of rule 277 of the Civil .Rules 
of Practice. It has been held in Srinivasa 
Ran V. Pichai Pillai (4) that "the rule 
is not to be given too narrow a scope, and 
should be interpreted as liberaljy as its 
language will allow” and the “matter” 
in the latter part of the rule includes a 
suit. With this conclusion, I agree. A 
number of English decisions and the case 
i n Pallonji Merwanji v. Kallubhii I.allu - 
bhai (2) and Government Pleader v. 
Bhigubhai Daijabhai (5) have been 
cited before us as bearing on the con¬ 
struction of the words “ connected there¬ 
with”. I see no reason to interpret the 
word in the light of those decisions or to 
limit its scope. The word is not a term of 
art and I am disposed to construe it 
according to its ordinary meaning. Any 
possible hardship on practitioners by such 
an interpretation is avoided by the limita¬ 
tion in the rule, viz., that it prohibits the 
Pleader from appearing only for any 


person whose interest is opposed to that of 
his former client” and by the consideration 
that the proviso to the rule can be so 
worked as to furnish a loophole and that 
the Court can always authorise the practi¬ 
tioner to appear in a proper case. One 
would expect that the pleaders themselves 
would interpret the rule liberally in favour 
of the clients and against themselves in 
the interests of the profession. 

On the facts of this case which are set 
forth in the judgment of my learned 
brother and which I need not repeat, I am 
of opinion that the second suit (O. S. 
No. 56 of 1920) is a matter connected 
with the first suit (O. S. No. 8 of 1917.) 
Mr. Venkatrama Sastri who appeared for 
one of the Vakils strenuously contended 
that the facts relating to the deed of in¬ 
denture need not be gone into in the 
second suit and it is the case of the 
plaintiff that be should succeed solely on 
the ground of estoppel. I do not express 
any opinion on the question of estoppel. 
But I may observe that the first issue in 
O. S. No. 55 of 1920 raises the validity 
of the deed apart from estoppel and 
though Mr. Sastri informs us that it is 
likely to be given up we cannot assume 
it as the plaintiff in O. S. No. 56 of 1920 
is not represented before us. In my 
opinion, the better course for the Vakils 
would have been not to ha.ve. anything 
to do with the framing of the plaint and 
the institution of the suit, O. S. No. 56 of 
1920, but to take up the cause of the 
plaintiff only if they are not engaged by 
the defendant. It is also contended that, 
as the Vakils were not engaged in the 
Criminal Proceedings, the proviso applies. 
In my opinion, the application of the 
proviso must be confined to the criminal 
cases apart from the fact that the 
question in the criminal cases related to 
possession only and therefore its connection 
with the civil litigation was much less 
than the connection between the suits 

themselves. 

I agree with the order proposed by my 
learned brother. 

Petition allowed . 


(5) (1912) 3G Bodi. 606 = 16 I.C. 788-H Bom. 
U R. 70U. 
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A. 1. R. 1921 Madras 669. 

Oldfield and Hughes, JJ. 

Kunhanna Rat and others —Plainliffs- 
Appellants 

v. 

Manku Ghetty'cund others —Defendanls- 
Respondents. 

Second Appeal No. 487 of 1920, decided 
on 29th October, 1920, against a decree 
of the Dist. J., South Kanara, in Appeal 
Suit No. 26 of 1919. 


\ 


(a) Malabar Law—Aliyu3antana—Arrangement 
for separate enjoyment—Ml adult members 
ixirtxcs to arrangement—Arrangement is legal. 

Arrangement not to provide security for the 
member’s separate debts, but to facilitate the 
separate enjoyment, which the members enter- 
°° as convenient is legal, where all the 
adult members were parties in it. 

¥.. bar .. Law—Aliyasanlana—A bandon- 
ment of Ins position by de jure Ejman need not 
be tn any formal manner—Junior members can 
manage on such abandonment . 


A e . dc i ur - e E i man bad practically 
abandoned hi. position, it is not eisenXS 
that he should have done so in any formal 
manner in order to justify the management by 
b«s juniors. IP. 669. C 20 

B. Sitaram Rotc-r -for Appellants. 


K. Y. Adiga —for Respondents/ •* 


Judgment.: —Exhibit IV is attacked 
hrst, on the ground that its term is 60 
years: and it is urged that the lower Ap. 
pellate Court did not consider this. The 
lower Appellate Court’s Judgment is full 
and we are not prepared to infer anything 
from its failure to refer to this point ex¬ 
cept that it may not have been relied on. 

r bably W0U,d not be> since - ^ 

! the c ! rcumsla nces of the family, a 
long term of mortgage may have been 
necessary lo extricate it from its difficulty 


of eSI°I v la c e ? SOme of tha ilem 
Of Exhibit IV. But we need add to th< 

wiTh r A f ppeIIate Court ’ s discussion onh 
Sfc r ?/ erence . t0 two of them- At firs 
sight, the provision under Item No. 5 f 0 

what appears to be the separate liability o 
member is of doubtful propriety. Bu 
the lower Appellate Court’s reference t< 
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Exhibit I shows that it had in mind the 
arrangement made therein and repeated in 
Exhibit IV by which, in case an indivi¬ 
dual member of the family took a lease, as 
second defendant did, of part of the pro¬ 
perty from the mortgagee, the family pro¬ 
perty was'to be its security. The arrange¬ 
ment was really one, not to provide 
security for the member’s separate debts, 
but -to facilitate the separate enjoyment, 
which the members entered on as conveni¬ 
ent. The arrangement was not, therefore, 
in itself objectionable : and it is sufficient 
to support it that all the adult members! 
were parties in it. RlayachanidathiU 
Kon.bi Achen v. Lakshmi Amina (1) and 
Y«'oth Kennun Nair v. Kodath Rammaran 
Rair (2). The next objection to be referred 
to is the item of consideration covered by 
Exhibit XI. It is that Exhibit XI was not 
executed by the Ejman of the family but 
only by the member who was in fact per- 
forming the Ejman’s duties ’and the other 
adult members, the Ejman being aged over 
eighty and taking no part in the manage¬ 
ment. The case, therefore, does not re- 
semble Narayanan Nair v. Narayanan 
Nambiar (3), where the de jure Kamavan 
was absent, but apparently was still in 
management. Here the de jure Ejman 

had u sofar as . a PP ears - Practically abandon¬ 
ed her position and we do not consider 
it essential that she should have done 
so in any formal manner in order to justify 
the management by her juniors. The 

second appeal fails and is dismissed with 
costs. 


Appeal dismissed. 


(1) (1882) 6 Mad. 201. 

lo?* (19H) M ' W ’ N ' “ 31= ‘ 22 I c - 609 =.1 L.W. 

m‘ w!Tm “' L J 488=39 ‘-c- 
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A.I.R. 1921 Madras 670. 

Sadasiva Aiyar and Spencer, jj. 

Krishna Aiyangar —Plaintiff-Appellant 

v. 

Raman Ohettiar and another —Defend - 
ants-Respondents. 

Second Appeal No. 1440 of 1919, de¬ 
cided on 6th April, 1921, from the decree 
of the 3rd Tempry.' Sub-J., Tanjore at 
Mayavaram, in Appeal Suit No. 21 of 1919. 

(a) Hindu Law-Custom—Hindu temple — 
Brahmins employed to recite mantras during 
worship-Custom under which recitation by less 
than the fixed number of Brahmins is alleged to 
be quite valid is opposed to public policy. 

Where a certain number of Brahmins were 
employed to recite mantras during worship in 
a temple, 

Held, that a custom uuder which the recita¬ 
tion hy less thau the fixed number of persons 
was alleged to he as valid and as efficaoious as 
recitation by the whole body of Brahmins em¬ 
ployed for the purpose, wa6 immoral and op¬ 
posed to public policy. 

(b) . Master and servant—Agreement among 
servants that service performed by one should be 
treated as service performed by all does not bind 
master—Contract. 

Any agreement among serveral servants 
that the service performed by one of them 
should be treated as servico performed by all 
cannot be binding on the master. ^ 67 q c ^ 

R. Sh ad a go pa c ha ria r —f or Appellant. 

A. V. Vi.wanatha Sastri—ior Respond¬ 
ent. 

Sadasiva Aiyar, J.:— The plaintiff is 
the appellant in tbis Second Appeal. 
There were seven Brahmin officials engag¬ 
ed for the temple to do certain duties con¬ 
nected with the daily worship in the 
temple. One of the duties of these seven 
persons was the recitation of Mantrams 
from the Sanskrit Vedas and from the 
Tamil Vedas during tl e time of worship. 
The duty being a very important one and it 
being considered that the larger the num¬ 
ber of learned persons who recite such 
Mantrams, the greater is the spiritual 
efficacy of the worship, so many as seven 
persons have been employed in order to 
perform these recitations jointly and each 
of them has been remunerated with a 
separate emolument for doing his indivi¬ 


dual duty of recitation, Ac. I have in another 
judgment protested against the word 

theertham” being used to indicate an 
office or legal right and must repeat that 
protest in this case, as the plaintiff in 
this case has confounded in his pleadings 
the theertham “honour” with the office to 
which the theertham is attached. 

The question for decision in this second 
appeal is whether the plaintiff, one of 
these seven officers, is entitled to claim 
emoluments for the days during which he 
did not attend the temple and do service. 
His contention was that because one or 
more of his co-officials attended and recited 
Mantrams, he is entitled to claim his 
emoluments even though he did not do any 
duty. Prima facie it seems to me that he 
is not so entitled to claim such emolu¬ 
ments. He argued in the Lower Courts 
that there w as a custom by which the re¬ 
citation by the person or by the persons 
(less than seven in number) was to be 
treated as valid and as efficacious as re¬ 
citation by the whole body of seven 
officers. It was also contended that there 
was an agreement among these seven 
that any one of them present should 
represent all the absent people. As 
regards the second contention, I can¬ 
not understand how any agreement 
among several servants that the service 
performed by one of them should be 
treated as service performed by all can 
be binding on the master. As regards 
the first contention about custom, I have 
no hesitation in saying that such a cus¬ 
tom is immoral and opposed to public 
policy. I would, therefore, dismiss the 
Second Appeal with costs of the trustee 
1st respondent. The Memorandum of 
Objections is not pressed and is dismiss¬ 
ed with costs. 

Spencer, J. 1 agree. 

Appeal dismissed. 
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**A. I. R. 1921 Madras 671. 

Sadasiva Aiyar and Napier, JJ. 

Ohinna Pichu Iyengar —Plaintiff-Appel¬ 
lant 

v. 

Padmanabha Iyengar and others —Defen¬ 
dants-Respondents. 

Second Appeal No. 330 of 1919, decided 
on 29th Julj- 1920, from the decree of the 
Sub-J., Tinnevellv, in Appeal No. 53 of 
1917. 

•• Hindu Law— Succession— Mitakshara — 

Paternal grand aunt's great grandson is not a 
heir. 

The son’s son of the paternal grandaunt’s 
son is not a heritable bandbu, uoder the 
Mitakshara. 6 Cal. 119 (F. B.) and 22 Cal. 339 
Foil; 37 All. 604 (P.C.), Dist; 44 Mad. 114, Ref 
_ ft*. 671. C, 2.) 

K. It. Rangastoami Agi/angar —for Ap¬ 
pellant. 

S. Srinivasa Ayyaajar— for Respond¬ 
ents. 

Napier, J.:— In this suit the plaintiff 
claims to be entitled as an heir to a 
moiety of the estate of one Rama$wami 
Ayyangar, deceased, and to set aside 
certain alienations as not binding on him. 

1 he sole question before this Court in 
Second Appeal is whether the plaintiff is 
a heritable bandhu and is entitled to the 
'estate of the last male owner. The District 
jMunsif has found, and there is no dispute 
.on this point, that the last male owner is 
|the plaintiffs paternal grandfather’s 
mother s brother s grandson and has held 
that as such he is not entitled to inherit 

[The lower Appellate Court accepted that 
Iview. 

I s before us that the statement 
to this effect m Dr. Sarwadhikari’s book 
on Hindu Law is not correct and that 
even if it was thought good law previously 
the decision of the Privy Council in 
Singh v. Laltu Singh (1), renders 
this view no longer tenable. I do not pro¬ 
pose to consider the principles underlying 
sapinda relationship on which this pl a irp 
tiff is excluded. It seems to me sufficient 
to say that the view taken by this learned 
text writer i S supported by a decision of 
the Calcutta High Court as long ago as 
Umatd Bahadur v. Udoi Ohand (2? In 
that case the question which .is at issue 
directly at issue, but the Fuff 

wiSa? 87 4!*’<*4-so i. o. wor^lTT; 

(2)_(1881) 6 Pal, 119“6 Oj L, R. COO (F. B.) 


Bench used this relationship as an illus¬ 
tration of a case in which sapindaship did 
not exist and the principle they laid down 
was as follows: 

Although F is within six degrees from 
the common ancestor, yet B (the propositus) 
not being a descendant of the line of the 
maternal grandfather, either of F cr of his 

father or mother, they are not sapindas of 
each other ” 

Fin the Calcutta case would represent 
the plaintiff in this case. It is contended 
before us that this dictum is rbiier which 
is true. But it is used by the Bench as 
axiomatic of the principles governing the 
relationship between the bandhus. M r 
Srinivasa Ayyangar for the respondent 
hnds authority for it in Chapter II, section 
6 , placitum 1, of the Mitakshara. His 
argument is that cognates to be heirs must 
be one of the three classes referred to in 
the passage, i. e., related to the person 
himself or to his father or to his mother. 
He admits that the persons enumerated 

m the placitum can be extended but he 

contends that the classes cannot be 
extended. The appellant contends that on 
a proper reading of the passage the plain- 
tin does come within the class. 

I can only deal with this question c n 
authority. If I found that the dictum in 
l-maid Bahadur v. Udoi Chand (2) had 
ever been doubted or departed from the 
matter would be different. But when I 
find ,t treated as axiomatic and when 
there ,s no case in which it has ever been 

doubted I cannot treat, it as a mere obiter 
(uclum . 

7 ?J n /* ,at 4 r C * 5e — I-al v. Nanku 

Bnhadur v - Vloi Chand 
12) and the rule expounded in Dr.Sanvadhi- 
kari shook to the same effect were refer¬ 
red to with approval and the principles 
underlying bandhu relationship laid down 
mthat case accepted. It was suggested 
before us that the decision in Umaid 
V. Udoi 0hand(2) was pecSr 
cutta. But Babu Lai v. Nanku Ram ( 3) 

>S ba !fl 0n the Mit akshara! 

Unless therefore a d.fferent view has to be 
taken, based on the authority of the Privv 

0) U the la 0 ft??* S<U9h Vl Lallu Singl 

v 772 * 77 / j /l d0Wn m Uma ’ d Bahadur 
v-UdoiOhand (2) must, I think, be followed 

The appellan t contends that the decision 
(3) (1898)"22 Cal. 389. ~-- 
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of their Lordships in that particular case, 
that the term 1 Putra ’ includes grandson 
and great-grandson, must be generally ap¬ 
plied and relies on a passage at page 616. 
The words are : 

“ Having regard to the fact that this great 
legist, whose logical acumen judging from his 
work seems to have been remarkable, has used 
the terra ‘ Putra ’ in previous parts Of his book 
ou inheritance in a comprehensive and generic 
sense, their Lordships find it difficult to con¬ 
ceive why he should arbitrarily aud without 
any explanation have used the word towards 
the end in quite a different and restricted 
sense or wh}\ if his intention was to confine the 
descent in the case of collaterals to the actual 
sons of brothers aud uncles, he did not employ 
terras'which would have exactly conveyed his 
meaning, such as atmaja or auras, which their 
Lordships understand mean ‘son of one’s 
loins.* 1 

He contends that their Lordships intend¬ 
ed to rule that in the Mitakshara, whether 
the words of the commentator or an origi- 
nal text are being construed, the word 
‘ Putra ’ must always include grandson and 
great-grandson. This is a very extreme 
contention. Their Lordships in that case 
were not dealing with sisters ‘or aunts’ sons 
but with the case of sons ex'parte paterna. 
It seems to me that the language of their 
Lordships at page 623 is the real 'summing 
up of their Lordships’ d ecision. It is as 
follows : 

“ They have already given rensons for hold¬ 
ing that in the Mitakshara, as expounded in 
the Benares School, the word * Putra ’ and its 
synonym employed by Vignaneswara in con¬ 
nexion with brothers and uncles must be 
understood in a generic sense as in the case of 
the deceased owner, and that the descendants 
in each asoending line, np to the fixed limit, 
should be exhausted at any rate to the third 
degree, before making the ascent to the line 
next in order of succession." 

Their Lordships were undoubtedly deal¬ 
ing with a case of succession amoDgagnat¬ 
es as laid down in section 5 of Chapter II 
and it is, if I may say so, perfectly under¬ 
standable that where the word‘Putra’ is 
being used in connexion with sons of males 
it should always be given an extended 
meaning to include grandsons and great 
grandsons. But very different considera¬ 
tions arise in a case of succession of bau- 
dhus, and I do not think we are entitled 
from the general language used by the 
Privy Council on one page to apply the 
principles enunciated with regard to 
agnate’s succession to a case of cognate 
kindred where such application would 
result in the destruction of the principle to 


be found in the section dealing with the 
succession of cognate kindred. There 
must surely be a profound distinction be¬ 
tween relationship in one gotra and the 
relationship in persons belonging to a differ¬ 
ent gotra. I cannot therefore hold that 
the decision of their Lordships in Budda 
Singh v. Laltu Singh (1) has created a law 
of succession among cognates different f rom 
that which seems to have been accepted 
for a great many years. That is the view 
of the District Munsif in this case and I 
see no reason to doubt that it is correct. 

I would dismiss the second appeal with 
costs: one set. 

Sadasiva Aiyar, J. The facts have 
been set out in the judgment of my learned 
brother which I have had the advantage 
of reading before writing this opinion of 
mine. I have considered in Subramania 
Mudaliar v. Ranganathun CJiettiar (4) the 
sloka about Atma bandhus, Pitru bandhus 
and Matru bandhus which is attributed to 
Baudhayana by one commentator and 
Viidha Satatapa by others. I have express¬ 
ed my considered opinion in that case 
that the sloka is a childish and spurious 
text and that it is an illogical, incomplete 
and inconsistent classification of bandhus. 
Mr. S. Srinivasa Ayyangar, with great 
legal acumen-and a wealth of legal terms 
of highly subtle meaning, tried to establish 
that the classification was not so illogical 
or inconsistent as I thought. I can only 
say that he has merely confirmed me in my 
view, though it may be that the subtlety 
and (what he called) the intricacy of the 
ideas involved in the classification make 
it so elusive as to escape the grasp of 
ordinary minds including my own. 

As regards TJmaid Bahadur v. Udo> 
Chand (2) I recognize that it contains the 
opinion of a Full Bench of five Judges of 
whom Mr. Justice Romeshchandar Mit- 
ter was one. But as my learned brother 
points out the passage in judg¬ 
ment of Full Bench relevant to the 
question which we have to consider is an 
obiter dictum. There is no discussion of 
the subject and the obiter dictum is laid 
down as if it is an axiomatic truth. In 
the phrase ‘ maternal grandfather either 
of F or of his father and mother ’ found 
in the relevant .passage, the word ‘ and ’ 
seems to be a clerical error for ‘or.’ The 

(4) (1921) 44‘Mad. 114 = 18 I. C 506 = 24 M.L‘ 
J. 301. 
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enumeration (in this sentence of the judg¬ 
ment) of the persons within whose cate¬ 
gory the male claimant’s male ancestor 
(who is the nearest common male ances¬ 
tor of the propositus and the claim¬ 
ant) should be found, in order that 
the male claimant can be recognized 
as a heritable male bandhu, is very 
incomplete. The person; enumerated 
are : (1) The maternal grandfather of the 
claimant, (2) the maternal grandfather 
of his father and (3) the maternal grand¬ 
father of his mother (the claimant b*ing 
lettered F in the tree found at the end of 
the judgment.) The Atma bandhus. Pitru 
bandusandMatrubandhus, as given by the 
text already referred to, include the descend¬ 
ants not only of the three ancestors men¬ 
tioned in the above sentence in Umaid 
Bahadur v JJdoi 0hand(2 > (which is the first 
sentence in the last paragraph of the judg¬ 
ment at page 128) but also of several 
others. The full enumera*ion of the male 
ancestor; of a claimant F (whose descent 
is traced through a female or females from 
the common male ancestor) should there¬ 
fore have been as follows (confining our- 
selves to that text for the moment): 


reasoning by which they arrived at the 
conclusion, that ihe enumeration of 
bandhus in the ;ext was not merely illus¬ 
trative but restrictive, and if re-trictive how 
tar and on what principles the restriction 
proceeded. The Atma bandhus mentioned 
in the text are descended from the paternal 
or maternal grandfather alone, but it has 
now been settled by decisions that Atma 
bandhus might be the descendants of the 
ather, such as sister’s son, or even of one’s 
self, such as son’s daughter’s son. 


Class Remarks 

2 m O t L rnal i qrandf J V h0 L r - } Atma b *n- 
l I\ m .\ ter " al grandfather. ( dbus. 

3. F s father’s paternal ^ 

4 T r? rn f n i fat !* er - C Pitru ban- 

4. F a father a maternal l dims. 

grandfather. ) 

6. F a mother’s paternal 

6 frl ra " d ^ he . r ’ i Matru bnn- 

6. F a mother a maternal C dhus. 

grandfather. J 

1 he male heritable bandhus should be 
to md among the descendants of these six 
ancestors, if the text is taken to impose 

U !!! r S er L re - t f, lction on the number of 
heritable bandhus than the restriction 

already imposed by th- general rule of 
restriction, that where the claimant claim¬ 
ing through a common male ancestor has 
femaie or females intervening in the line 
o descent he should be within 5 degrees 
or the common male ancestor. It is clear 
that severa! bandhus nearer than some 
J those enunciated in the text, such 
m j tern f 1 , uncle . sister’s son and 

do not find ghte i r S S . 0n , of tne Propositus 

alin *! d a P ace ,n the text I can only 
sxpre ss my regret that in Umaid 

Ud0i 0W < 2 > th = turned 
Judges did not even indicate the chain of 
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. . , I am reasonably certain that 

neither the old spurious text, nor the 
commentators, intended to impose any 
resrriction on the number of heritable band¬ 
hus based on the limitation of the clas ses of 
the (male) ancestors of the claimant (in 
whose descent there is female intervention) 
from which ancestors the propositus ought 
also to be descended. But Uviai l Baha¬ 
dur v. TTd' i Chand (2) by great ingenuity 
did derive three such classes as flowing 
from the text. Mr. Sarvadhikari extended 
them and such far-fetched deductions re¬ 
mained unquestioned for long. I might 
here remark that the text classifies only 
the claimant bandhus of the propositus 
into three classes. If propositus A is a 
bandhu (blood relation by cognate affinity) 
of the claimant B, claimant B is also 
clearly a bandhu of propositus A. The 
relation of bandhuship of the claimant to 
the propositus is alone considered in the 
text relating to the class of heritable ban- 
«*h«s. But a further ingenuity has been 
elaborated, namely, that not only should 

the claimant be a heritable bandhu, that is, 
a bandhu restricted by the ingeniously 
evolved limitations deduced from the text, 
but the propositus must also be a heritable 
bindhu of the claimant with the same 
limitations (that is, we must hypothetically 
assume that the propo-itus was living and 
claiming to succeed as heir to the claim- 
ant who must be supposed to be dead 
for that put pose). In other words a prin¬ 
ciple of so-called "mutuality" was to 
be further considered in these cases. 
Ingenuity calculated to make this branch 
of the law so obscure as to lead to mere 
gambling in litgaiion cannot go further 
than 'his. I, therefore, consider with the 
greatest respect that the conclusion in 
Umaid Bahadur v . Ud 0 i Chand (2) is falla¬ 
cious. As I said in Subramania Mud altar 
v. Jtanganatham Ohettiar (4). x 
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“ When two irrational principles become 
the foundation of all further reasoniug, it is 
no wonder that a branch of the law based 
upon reasons themselves founded upon unrea¬ 
son becomes most unsatisfactory.” 

But I do not wish to differ from prece¬ 
dents unless I am convinced that any broad 
principles of equity, justice and good 
conscience are contravened thereby. 

I feel that no such principles are at 
stake in considering these claims 
by remote relations to succeed to 
the property of a deceased man. In olden 
days when the ties of relationship were 
very strong, and when agnates even to the 
fourteenth generation sometimes lived to¬ 
gether in one famdy commemality, the 
claim of a remote relation to succeed might 
have a hasis in broad principles of justice, 
equity and good conscience. But in these 
modem days, when even first cousins 
rarely live together, I do not c ee any 
justice or equity in claims to inherit made 
by very remote rela'ions and I should be 
glad if legislation is initiated to prevent 
claims by bandhus not descen led from the 
propositus himself or his father or his 
paternal grandfather or his maternal grand¬ 
father so 'hat even the per-ons specially 
men'ioned in the spurious text as Pitru 
bandhus and Matru bandhus may be 
excluded. 

In the result I agree that the Second 
Appeal should be dismissed with costs. 

Appeal dismissed. 


A.I.R. 1921 Madras 674. 

Oldfield and Seshagiri Aiyar, JJ. 

P. S. Sathi ivasagam Pillai and others 
—Appellants 

v. 

Meenakshisundaram Aiyar and others — 
Respondents. 

Appeal No. 333 of 1919, decided on 
16th March, 1920, from the order of the 
District J., Tinnevelly, in I. P- No. 7 of 
1918. 

Insolvency—Adjudication order should . not 
direct that properties of other persons are liable 
for insolvent's debts. 


Where a person is adjudicated insolvent, it 
is premature and improper to direct that the 
shares of other persons in the family trade 
and property are liable for the insolvent’s 
debts. It will be open to the Receiver to be 
aDpointed, to de^l with the assets other thdn 
those belonging to the person adjudicated in¬ 
solvent. at a later stage by suit or otherwise 
a® may be lawful. 42 Cal, 225, Foil. 

[P. 674, C. 2.] 

K . 8. Ramabha'lri Aiyar— for Appel¬ 
lants. 

8. Ana'itharamn Aiyar —for Respond¬ 
ents. 

Judgment.: —The appellants have 
placed no evidence befoie us an! we have 
therefore no materials for dissent from the 
lower Coi.rt’s decision adjudicating 1st res¬ 
pondent insolvent. So far the appeal fails. 

0 

The Lower Court however went on 
af'er ref. sing to ndjudica'e the other res- 
pon 'ents insolvents, so direct that their 
shares in the family trade and property 
were liable for 1st respondent's debts. This 
was at least premat re. It will he open to 
the Receiver to be appointed, to deal with 
the assets other than those belonging to the 
person adjud cated insolvent, at a later 
stage by suit or otherwise as may be law¬ 
ful. At present the Court has no concern 
with the matter. Savyasi Charan Mandul 
v. Asu f "sh Ghose (1). The Lower Court s 
order mu-t be modified by the omission 
from it of this portion of it. 

Each party will bear his own costs in 
this Court. 

Decree modified. 


(1) (1915) 42 Cal. 225=26 I.C. 836. 
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Ayling, O.C.J. and Odgers, J. 

Stcami Co.—Plaintiffs-Appellants 

v. 

NuJcala Venkatasubbiah — Defendant- 
Respondent. 

Original Side Appeal No. 37 of 1920, 
decided on 22nd September, 1921, from 
the judgment of Kumaraswami Sastri, J., 
in Civil Suit No. 602 o< 19 18 . 

* Contract ^Act, S , 75 -Partial breach of con¬ 
tract entitles other party to rescind contract when 
it goes to root of contract , 

Where under a contract of sale and purchase 
of goods, the goods are to be delivered in ins¬ 
talments and default i* made ill the delivery 
of the goods of any iustalineut, whether the 
promise of either party to the contract should 
be treated as so far divUiblc that a partial 
breach by tbe other should oe compensated in 
damages unless tho partial broach can in fact 
be shown to go to the root of tho coutract. 

[P. 676, C. 14.] 

The true question is whether tho acts and 
conduct of tho party eviuce an intention 
to be no longer bound by the contract. Non¬ 
payment on the one baud, or nou-delivery on 
the other, may amount to such an act, or may 
be evidence of an intention wholly to abandon 
the contract and set the other party free. 

IP. 676, C. 2.1 

Where by the non-delivery of part of the 
thing contracted for, tbe whole object of the 
coutract is frustrated,the party makiug default 
renounces on bis part all the obligations of 
the contract Freeth v. Burr (1874) 9 C P. 208; 
Mersey Steel & Iron Co, v. Naylor (1884) 9 A.C. 
434 ; 38 Cul t 477, Foil, Boare v. Bennie , (1869) 
6 H & N, 19; Simpson v. Crippin, (1873) 8 
Q. B. 14 and Honck v. Muller , (1881) 7 Q. B. 
D. 92, Ref. IP. 676, C. 2.) 

Delay in rescinding or complainiug may 
show that the entire contract is not frustrated. 

Vl Vishivanatha Sastri —for Appellants. 

G, Krishnaswami Aiyar —for Respond¬ 
ent. 

Judgment.—In this appeal the plaint¬ 
iffs are the appellants from a judgment of 
Kumaraswami Sastri, J. whereby he awar¬ 
ded damages in respect of the bales of yarn 
part of the subject-matter of the’contract 
in question! Exhibit A. The appellants 1 
complaint is that the learned Judge. did 
not award them damages on eight bales. 

- ^The contract, Exhibit A, provides, inter 
afro, that the buyer (the defendant) should 
puttmaseifromitha -sellers (plaintiffs) * cer - 
f 9 r Julyi August and September, 
1918, the* goods to be delivered oq Earner 

* * * ' *- . 4 


at Madras, and by the particulars annexed 
to the printed comract we find that the 
goods referred to “ten bales of 400 lbs. 
each Japan 44 mull yarn, warship ticket, 
delivery in three shipments commencing 
July 1918 at Japan, green tie.” The ori¬ 
ginal of these particulars which are writ¬ 
ten in ink contains the word “equal” 
between the words “three shipments” 
crossed out. Now it is strenuously con¬ 
tended for the appellants that this comract 
was conditional on and subject to a further 
contract which the plaintiffs entered into 
with a firm in Japan to supply them w ith 
certain bales of this yarn of which the ten 
bales, the subject of the present contract, 
formed a part. No yarn was shipped in 
the months of July and August. The ten 
bales were in fact shipped together in 
September 1918 • and tendered to tbe 
defendant who bad just before the tender 
to him,on the 6th of November, 1918, 
given a notice to the plaimiffs through his 
Vakil putting an end to the contract. The 
reason why rhe learned Judge found that 
the defendant had committed a breach 
with regard to three bales only was that he 
found, on a construction of Exhibits J, K 
and L, that the plaintiff had allocated 
seven bales to the shipments due in July 
and August which left only three bales 
due for September. 

Now, the only reference to Japan in 
Exhibit A is contained in the written 
"particulars” above set out. But the 
plaimiffs contend that on the evidence the 
defendant knew of the Japanese contract 
and in fact consented that the plaintiffs 
should only be bound to deliver the bales 
as and when they obtained them from 
Japan. In our opinion, there is not the 
slightest ground for this contention. As 
pointed out, there is not a word in the con* 
tract Exhibit A which would support it, 
and all that the plaintiff’s Manager says 
in his evidence is that he " told him 
(*. e., defendant) the details." The said 
details would seem to be contained in a 
letter, Exhibit F, by which the plaintiffs 
agreed to buy from the Japanese firm 75 
bales of this particular yarn. ‘ This, on 
the plaintiffs’ Manager's evidence, was not 
Shown to the defendant. Although he says 
he gave him the contents of the whole 
letter which could hardly be the case be* 
Cause, as the plaintiffs' learned Vakil 

admitted! he would pot disclose^orpnce 
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at which he was buying from Japan as it 
was considerably less than the price at 
which he was selling to the defendant. The 
defendant says that the plaintiffs’ Mana¬ 
ger told him the goods were goods that 
were coming from Japan and that they 
bad been purchased from a Japanese 
firm and produced at the Fuzigatu Mill. 
The learned Vakil for the appellants relies 
on clause 3 of the contract, Exhibit A, as 
showing that it was dependent upon the 
Japanese contract but the clause does not 
certainly warrant this interpretation. It 
provides that the buyer should accept any 
quantity of goods shipped at the conveni¬ 
ence of the sellers whether in whole or in 
part compliance of this contract, etc. Now 
as already pointed out, the contract is for 
three shipments and all that the clause 3 
means is that the sellers may distribute 
the ten bales over the three shipments in 
any proportion they please. Again clause 
6 is relied on: "For more than the stipu¬ 
lated time of shipment,” say the appel¬ 
lants mean "after the expiry of the three 
months, July, August and September." 
Again we cannot accept this reading of the 
clause when the stipulated time for ship¬ 
ment is shipment in each of the three 
months mentioned. Clause 7 is again 
relied on :—“The sellers are not responsi¬ 
ble for late or non arrival of the goods, 
etc,” in consequence of circumstances over 
which the sellers shall have no control. It 
is said that the non-shipment in July and 
August was due to the fact that no ships 
were available as they were all employed 
in Vladivastock There is ro evidence 
whatever of this, nor, any other evidence 
that the sellers had no control over the 
non-shipment of the goods. On the con¬ 
struction of the contract we have no hesi¬ 
tation in agreeing with the learned Trial 
Judge. Tribhovan 'as Narottamdas v. Na- 
gindas Vijbhukandas (1), which was 
quoted in support of the appellants’ Vakil’s 
main conteniion, lends no support to 
his case as there the arrival of the 
goods contracted for was a condition pre¬ 
cedent to the contract. We also 
agree with the learned Judge in his con¬ 
clusions which led him to award damages 
on the three bales only and there is no 
necessity to repeat the reasons he has 
given. 

A more serious argument was advanced 
~( 1 ) ( 1020 ) al Boo- fc-R- 1137*64 I 0. 233 


by the respondent’s Vakil to the effect that 
this being a contract for delivery of goods 
in instalments and the appellants having 
failed to deliver any goods in July and 
August, the respondent was justified in 
acting as he did on the 6th of November, 
1918 and putting an end to the entire con¬ 
tract. This is a question upon which the 
law has been somewhat conflicting. But 
it may perhaps be said that what has to be 
considered is whether the promise of either 
party to the contract should be treated as 
so far divisible that a partial breach by 
the other should be compensated in dam¬ 
ages unless the partial breach can in fact 
be shown to go to the root of the contract. 
In Freeih v. Burr (2), in speaking of the 
result of the cases on this subject, Lord 
Coleridge, C. J. said : 

‘‘I tbiuk it may be taken that the fair result 
of them is as I have stated, viz-, that the true 
question is whether the aots and conduct ol 
the party evince an intention no Iougcr to be 
bound by the contract. Now, non-payment 
on the oue hand or non-delivery on the other, 
may amount to such an act, or may be evi¬ 
dence for a Jury of an intention wholly to 
abandou the contract aud set the other party 
free. . . Where by the nou-delivery of part 
of the thing contracted for, the whole object 
of the contract is frustrated, the party making 
default renounces on his part all the obliga¬ 
tions of the contract.” 

That was quoted with approval in the 
House of Lords in Mersey Steel §• Iron 
Co. v. Naylor (3) per Lord Selboume, L. 
C., where his Lordship said : 


“1 am content to take the rule as stated by 
Lord Coleridge in Frecthv. Burr (2) which is 
in substance, as I understand it, that you must 
look at the actual circumstances of the case in 
order to see whether the one party to the con¬ 
tract is relieved from its future performance 
by the conduct of the other ; you must exa¬ 
mine what that conduct is, so as to see whe¬ 
ther it amounts to a renunciation, to an ab¬ 
solute refusal to perform the contract, such 
as would amount to a rescission if he had the 
power to rescind, and whether the other party 
may accept it as a ronton for not performing 

bis part.” 

This has also been accepted in India 
and adopted in Rash Bohary Shaha v. 
Nriitya Gopal Nundy (4). The famous 

conflict of judicial opinion occurs in the 

case of Scare v. Rennie (5), Simpson v. 


P.= 


(2) (1874) 9 C. P 208 = 43 L, J- C. 

K ) 9i *,22 W. B. 870-29 L.T- 778. 

(3) ( 884) 9 A. C. 434 = 53 L.J.Q-B. 497=61 
L T 637=82 W. R. 989. 

(4) (1906) 33 Cal. 477*3 C.L.J* 249. 

~ (5) (1859) 6 H4N. 
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Crippin (6) and Houck v. Muller (7). We 
think that no useful purpose would be 
served in detailing the circumstances of 
each of those cases which we have care¬ 
fully considered. We are content to accept 
the principle drawn from them as laid 
down by Lord Coleridge, C. J. above. 


The question is how to apply it to the 
facts of the case before us ? There is no 
doubt that the respondent knew that there 
wasatleasta month's delay in the first 
shipment. He in fact says that the re¬ 
presentation made to him was that when 
the contract, Exhibit A, was entered on 
the 16th of August the goods of July 
shipment were already on the sea. On 
the 12th of September, 1918 the appellants 
wrote Exhibit H to inform him that the 
July-August shipment had been shipped 
from Japan. Now on the 11th of October, 
1918, they advised him that they had 
arrived in Rangoon and on the 19th of the 
same month that all three shipments, 

July, August, September, were being re¬ 
shipped at Rangoon. In Exhibit K 
already referred to, dated the 20th of 
October, 1918, they advise the shipment of 
seven bales against the contract; and in 
Exhibit L, on the 23rd of October the 
appellants advise the respondent that the 
September shipment had arrived at Ran¬ 
goon. It is also in evidence that the mar¬ 
ket was falling in Madras about the 
beginning of November 1918. It is clear 
that the respondent took no steps not only 
lo put an end to his contract before the 
6 th of November but not even to complain, 
in writing at all events of the delay in 
deliveries that was taking place. It may 
oe that, if he had promptly rescinded the 
contract on hearing that the shipment for 
July was delayed, he would have been 
entitled to do so. But looking at all the 
circumstances of this case, it appears to 
us that the whole object of the contract 
was not frustrated by non-delivery of part 
the thing contracted for and we, there- 
that the conclusion reached bv 
tfie learned Trial Judge is correct. 


•1 - Some question was raised as to tl 
;colour of the .tie. but this was not serious 
arguedand we agree with the learnt 
•Judge thaUhis ia an immaterial matter. 







The result is, therefore, that we agree 
in Sub-tance onall points with the learned 
Trial Judge and the appeal and the 
memorandum of objections mast be dis¬ 
missed with costs. 


Appeal dismissed. 


A. I. R. 1921 Madras 677. 

Spencer and Ramesam, jj. 

( l J attani Valappil Payyana'an) Krishnan 
and others —Defendants 12-15-Appellants 

v. 

Manalil Inkirias Govindan and 
others —Plaintiffs 1, 2, 4-24, Defendants 
1-4, 7-11 and 16-23-Respondents. 

Second Appeal No. 1612 of 1919, de¬ 
cided on 27th July, 1921, from the decree 
of the Tern pry. Sub-J., Tellicherry, in 
Appeal Suit No. 10 of 1918. 


Malabar Law—Tarwad—Sale of tarwad pro¬ 
perty h Karnavan—Major portion of considera¬ 
tionbeing for necessity, sale mst be upheld—In 
absence of fraud or collusion purchaser is not 
bound to refund difference between considera¬ 
tion for sale and amount proved to be for ne¬ 
cessity. 


Where there was necessity for the sale to the 
extent of a substantial amount, vis., Rs. 1.001 
out of Rs. 1,400. 


Meld, that the proper course for the Courts 
to follow was to uphold the sale instead of di¬ 
recting it to be sot aside on condition of the 

• % r« * _ uecessity wns proved being 
paid. 27 M. L. J. 132; 1 L. W. 877; 3. L. W. 
418 30. M. L. T. 14 and 14 C. W. N. 895, 
Fo11 - [P. 673, C. l.J 

In wises of mortgages different considerations 
“ om those which arise in cases of salos. 
12 M. L. T. 264 aud 17 Mad. 232, Dist. 

[P. 678, O. 1.] 

The Karnavan of the tarwad is by his office 
invested with the management of the moveable 
proporty of tho tarwad. 39 M.L.J. 590, Foil. 

[P. 678..C. I.J 

In tho absonce of proof of any fraud or 
collusion on the part of the purchasers they 
cannot be compelled to account for theappHoa* 
tion of the sale proceeds or to pay any part 
of the price twioe over, and so they are not 
bound to refund the' difference between the 
consideration in the sale-deed and the amount 
found to be required for necessary purposes. 

M.L.J. 182; (1915) M. W. N. 8; 3 I* W. 
413; 80 M. L. T. 14, Diet; 1 L. W. 877 and 14 
0. W. R. 898, Ref. IP. 6T8,0.1,1 



678 Madras 


KR1SHNAN v. GOVINDAK (Spencer, J.) 1921 


C. V. Anantha Kiishna Aiyar -—for 
Appellants. 

K.P.M. Menon —for Respondents 1 and 5. 


Spencer, J.: —As it has been found 
that there was necessity for the ‘ale to the 
extent of a substantial amount (vi:.) 
Rs. 1,001, out of Rs. 1,400, the proper 
course for the Courts to follow was in my 
opinion to uphold the sale instead of 
direciing it to be set aside on condition of 
the plaintiffs paying the amount for which 
necessity was proved. 


This is the effect of the decisions in 
Tha'ayari K i manna v. Ka lay are Gan- 
g.iyy i (1), J< inn in illio'ly v. Amirith- 
amm l (2) and Asa Varada S j ?hamma v. 
BaVa Vcnkatakiifhna'ayaniin (3). 

For the respondents Mr. K.P.M. Menon 
relied on decisions in Knnhamma Umma v. 
Ibrahim Ha*i (4) and Padammah v. 
Th mana Amnia (5) and Second Appeal 
No. 7«2 of 1919 (unreported) but those 
were cases of mortgages and in such cases 
different considerations arise from those 
which arise in cases of sales. 

It was nexc contended for the respond¬ 
ents that the appellant should be made to 
pay over again the difference between the 
amount snown to be for necessity and the 
wholesale price as they did not pay the 
purchase money into the hands of all the 
tarwad members. 


The 6th defendant who joined in the 
sale is the Karnavan of the tarwad and he 
is by his office invented with the manage 
ment of the moveable property of the 
tarwad (See Subramaniya Pattar v. 
Krishna Embranderi (6). 

In the absence of proof of any fraud or 
collusion on the part of the purchasers 
they cannot be compelled to account for 
the application of the sale proceeds or to 
pay any part of the price twice over. 

The appeal is therefore allowed and 
the Lower Court’s decree will be reversed 
and the suit dismissed with costs through- 


(1) (1915) 27 M. L. J. 132=26 I. C. 178. 

2 (1915)1 L. W. 877 = 26 I C. 418 

31 (1916) 3 L.W. 413=33 I. C. 883= 
(1916) 1 M. W. N. 163 

(4) (1912) 12 M. L. T. 264=16 1.0. 405- 
(1912) M. W. N. 993. 

(5) (1894) 17 Mud, 232. 

(6) (1920) 39 M. Ij, J. 590 = 60 I. C. <7- 
13 L. W. 361. 


out. The memo of objections is not 
pressed and is dismissed. 


Ramesam, J.: —I agree. The major 
portion of the consideration having "been 
found to be for necessary purposes this is 
a case, in which the whole transaction 
ought to be upheld. See Thalagnra 
Bamanna v. Kalagare Gungayya (1), 
Kantian CheHy v. Amiri thnmmal (2), 
Felai'nm Boy v. Bugalanand Bauerje < (7) 
and Visteanatha Sastrigal v. Vulanibal 
Animal (8b The cases relied on by 
Mr. Menon the learned Counsel for the 
respondents, Kunhnmma Umma v. Ibrahim 
Haji (4) and Padammah v Themma 
Ammah (5) are cases of mortgage and have 
no bearing on cases of sale. The decision 
in S. A. No. 1597 of 1914 goes to the 
length of holding that, even in a case of 
mortgage, the original transaction would 
be affirmed, subject to an equity in favour 
of the plaintiffs in respect of the portion 
which was found not to be justified by 
necessity. j 

It is next contended by Mr. Menon that 
the plain.iffs should obtain a refund of the, 
difference between the con-ideration in the 
sale-deed and the amount found to be 
required for necessary purposes and he 
relied on Thalagnra Bamanna \.Kalagare 
Gangayy « (1' S. A. No. 1597 of 1914, 
S. A. No. 782 of 1919, Rukmani Sundar- 
ammalv Muthn Ammal (9 , S. A. No. 1814 
of 1918 and A-a Varada S'teshamma v. 
Bava Ve tJealakrishn-irayanim (3). The first 
two are cases of mortgage and_ consider¬ 
ations different from those applying to 
sale arise. In Bukmani Sundrammal v. 
Mulhu Animal (9) the sale was not affirmed 
and the remarks about refunding the 
amount of the consideration not shown to 
be for necessary purposes were not neces¬ 
sary for the decision. In ThaJagara Bam- 
anna v. Kalagare Gangayya (1) and Asa 
Varada Se'hamma v. Bava Venkata- 
kri'hnarayanim (3) the point was not 
argued but was conceded by the 
appellant’s Vakils who succeeded in get¬ 
ting the main transaction affirmed. In 
Viewanatha Sastrigal v. Valambal Ammal 
(8) the point does not seem to be argued. 
In the case of alienation by widows 
where the sale is found to be for necessity, 
the mere fact that a portion of the consi- 


r 7\ noioi 14 C.W.N. 895 = 6 I. C. 207. 

! ( ) M M L. T. U-M I. c. !01, 

;9) (1916) M.W.N. 8=26 I. C. 489. 
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deration was not required does not justify 
the purchaser in withholding it from the 
hands of the widow who is certainly the 
owner for the time being of the estate she 
was dealing with though her powers may 
be limited. The cases in Knnnan Chetty 
v. Amtrithammal (2) and Felaram Roy v. 
BhAffa'and Banerjee (7) where the 
plaintiff’s suits were wholly dismissed 
justify this view. Even in the cases of 
guardians (of minors) trustees, manaeers 
of joint families the same considerations 
apply. So long as there is nothing suspi¬ 
cious in the management they are the pro¬ 
per persons to receive the consideration 
for the sales of the immoveable property 
belonging to the minors, cotvi que trust 
and the joint members respective y. There 
is no reason ordinarily justifying the 
withholding of the pavment from their 
hands. These considerations become 
stronger in the case of a Karnavan of a 
Malabar Tarw id—See Sub,amanin Patlar 
v. Kn^hva Embratidcri 16). In this case 
the Karnavan and five oth-r members 
effected the sale and the Subordin ate Judge 
found that they were the persons actually 
dealing with the family property. I concur 
with the order proposed by my learned 
brother. 

Appeal allmvel. 


A. I. R. 1921 Madras 679. 

Spencer, J. 


Nainamalai Konan, In re —Prisoner, 


Referred Tnal No. 43 of 1921, decided 
on 17th August 1921, by the S. J., Salem 
Divn., in Case No. 19 of 1921. 


. < a) Evidence Act, S. 27-Accused's state,ne, 
in presence of police is relevant in so far as 
relates to material facts discovered i„ cons, 
Quetice. 

8 ‘ a ‘ e “ ent “ nde ^ the accused ma 3 
even though the police were present, be prove 

fao?diS n ‘ S a ^ 8r 88 re,ateB to “ n y materia 
£ n vered 1,1 conse quenco. 26 M. L. J 
362, Foil. [P.680, C. 1. 

(b) Evidence Act, S. 114-Muntered. 

° f t i le j 0Wel8 a rnurderei 
thaWhA f B »!! eXp J a,ned P ref mmptlve evidenc 
that h« the murderer as well a 
that he committed theft. 18 Mad. 426,‘Foll 

[p. 680, c. i: 


(c) Criminal P. C. (1898), S. 342—Accused not 
asked questions generally as laid down under 
S. 342—Chances of his being prejudiced-Be - 
trial was ordered. 

A writteu statement filed by an accused 
would not take the place of an examination 
under S. 342, 5 Pat. L. J. 430 ; 17 Bom. L. R 
892 and II Bur. L. T. 134, Foil, [P. 680, C, 2.] 

Whore the accused was not asked at the 
trial to account for the facts appearing in 
evidence against him and where it seemed it 
would ba to his prejudice to accept the prose¬ 
cution story without knowing what he had to 
say in answer to each part of that story and 
without giving him auother chance of examin¬ 
ing defence witnesses to prove that his expla¬ 
nation was true. 

J1eld % that his conviction should be set aside 
and that a retrial should be oidered. Weir 
Vol. II p. 120 at 134 and p. 405 Ref. 

[P. 680, C. 2, P. 681,0. 1.] 

0 . S. Venka'achariar —for Prisoner. 

J. 0. Adam —for the Crown. 

Judgment.:—The accused Nainamalai 
Konan has been convicted a» the Sessions 
of the Salem Division of the murder of a 
woman named K : ppayi and sentenced to 
death. The case comes to me under sec¬ 
tion 378, Criminal Procedure Code owing to 
a difference of opinion between the learned 
Officiating Chief J< stice and Mr. Justice 
Krishnaswami Rao. 

The circumstances connecting the accus¬ 
ed with the crime are (D that the accused 
came to the field hut where deceased was 
with her husband (prosecution witness 7) 
her step-son (pro-ecution witness 10) and 
that stepson's wife (prosecution witness 8) 
at about 7 p. m. and called her promising 
to give her paddy to the value of Rs. 2 for 
the interest he owed her on a loan, and 
that her dead body was found about mid¬ 
night on March 4th, 1921 placed at a cor¬ 
ner of a lane in the village where accused’s 
house is (2) that the next morning he said 
he had kept the jewels, which weremissiDg 
from the deceased’s corpse, in his house 
and that he would produce them and (3) 
that he proceeded to unlock his house and 
produce the jewels from a pot in the pre- 
sence of witnesses and that they wereiden- 
tibed by the deceased’s relations as belong¬ 
ing to her and as having been worn by her 
the previous night. 

The most important evidence in the case 
is that which relates to the discovery of 
the murdered woman’s jewels and the state-' 
ment of the accused which led to theirl 
production. The statement made by thtl 
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accused may, even though the police were 
present, be proved under section 27, Indian 
Evidence Act, so far as it relates to any 
material fact discovered in consequence, 
and therefore Exhibit D which bears the 
signatures of prosecution witnesses 3. 4, 5, 
6 and three persons who were not examin¬ 
ed as witnesses is relevant Vide Manju- 
nathuya v. King-Emperor (1!. In this 
connection has to be considered the state¬ 
ment of prosecution witness 10 that when 
accused prod'teed the jewels he said 
nothing. 

The possession of the jewels, if- unex¬ 
plained, is presumptive evidence that the 
accused was the murderer as well as that 
the committed theft, F?‘r7e Q‘<een Emjress 
*v. Sami (?)• 

The difficulty that I feel in dealing with 
this part of the ca c e is that I do not know 
what the accused’s defence is. This is 
owing to the Sess : ons Judge’s omission to 
question the accused generally on the case 
after the witnesses for the prosecution had 
been examined in order that he might ex¬ 
plain, if he could, the circumstances ap¬ 
pearing against him in their evidence. In 
the Committing Magistrate’s Court 
the only question put to him before the 
charge was the stereotyped one “y° u have 
heard the witnesses, what do you say ? ” 
and his answer was “I shall s'ate in the 
Sessions Court”. Again after the charge 
was read to him he was only a<ked if he 
had any witnesses In the Sessions Court 
a document, which is termed “accused’s 
written statement’’ but was not signed by 
him, and is in form and sub-tance a string 
of arguments to be advanced in favour of 
the accused s'gned only by accused’s Vakil, 
was allowed to be placed on the record, 
as though the Court had the powers of a 
Magistrate to file it under section 256 (2), 
Criminal Procedure Code. 

The only questions put by the Sessions 
Judge to the accused were whether his 
statement in the Lower Court was correct, 
whether he wished to add anything, and 
whether he was going to examine defence 
witnesses. He was not asked whether the 
jewels, material objects I to IV, were 
in his possession at any time after 

(1) (1914) 26M.L.J. 352 = 24 I. C. 845 = 15 
Cr L J 533. 

(2) (1890) 13 Mad. 426 = 1 Weir 290. 


Kuppayi’s death, and if so, in what 
manner he accounted for their coming into 
his possession, whether he made any 
statement respecting his possession of 
them before they were produced, and 
whether the deceased woman was in his 
company shortly before her death, and if 
so. how she came by her end. In his 
appeal petition it is mentioned that when 
accused’s hou«=e was searched a new toddy 
pot was found, that it did not belong to 
him, that he was beaten and made to 
bring it outside, that he was induced by 
threats and promises to confess to having 
taken the jewels and that he made no 
statement in the Magistrate’s Court. This 
case is not altogether consistent with the 
so-called written statement filed in the 
Sessions Court. 

It has recently been held by two learned 
Judges of the Patna High Court that the 
omission of a Sessions Judge to compl} 
with the mandatory provisions of section 1 2 
342 vitiated the trial arid that a written 
statement filed by an accused would not 
take the place of an examination under 
this section (see Ifaghu Bhumjt v. 
Emveror (3). A Bench of the Bombay 
High Court expressed a similar view in 
Barapa Ningapn v. Emperor f4) and there 
is another ca i e (Emperor v. Kga Vo Mya 
(5). This Court has laid down that it is 
essential to comply with the provisions of 
section 342 in Referred Trial No. 61 of 
1885, Weir Vol. II, page 125 at page 134, 
in Referred Trial No. 51 of 1885, Weir 
Vol. II. page 405 and in Criminal Appeal 
No. 19 of 1890, Weir Vol. II, page 405, 
and the learned Judges in the circumstances 
of the last case directed the accused to be 
retried for the reason that the omission on 
the part of the Court to question the 
accused might have operated to produce a 
non-disclosure of the case for the defence 
and the with-holding of evidence material 
for the defence. 

In this case I think that, as the accused 
was not asked at the trial to account for 
the facts appearing in evidence against 
him, he may not then have realised the 
nece-sity of meeting the prosec ution case 

(3) (1920) 5 Pat. L.-J. 480 = 58 I. C. 49=1 

Pi ( 4 ) \i<U5)17 Bom. Tj. R. 892 = 31 I. C. 365 = 

16 (? ( 1917 Bar. L. T. 134 = 43 I. C. 176 = 
(1917) 3 U. B. R- 18. 
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and the serious consequences to himself 
of allowing it to go unchallenged, that he 
woke up to his position after sentence of 
death was passed and that if he had done 
so earlier he might have examined 
witnesses to prove that he was compelled 
to confess. If this is so, it would be to 
his prejudice to accept the prosecution 
story without knowing what he had to say 
in answer to each part of that story and 
without giving him another chance of 
examining defence witnesses to prove that 
bis explanation was true. 

I therefore set aside the conviction and 
direct the accused to be retried. 

lletrial ordered. 


# A.1.R. 1921 Madras 681 (t). 

Sadasiva'Aiyar axd Napier, JJ. 

Official lleceiver, Trich-n^polv —Ap¬ 
pellant V 

v. 

Lakshman Aiyar —Petitioner-Respond¬ 
ent. 


the-security have not been complied with. 
1 think that, the latest pronouncement of 
the learned Chief Justice in Perumal 
Ammal v, Perumal Naicker (1) supports 
my above view. 

The result is that the appeal has to be 
allowed and the respondent could be treat¬ 
ed only as an ordinary creditor and not a 
secured creditor. The respondent will pay 
the appellant’s costs in both courts. 

Napier, J.: —I agree. 

The mortgage debt has not been legally 
assigned as correctly stated by the District 
Judge. S. 134 of the Transfer of Property 
Act has no application nor can any princi¬ 
ple embodied therein be applied against 
the other provisions'of the Transfer of Pro¬ 
perty. Act. 

Appeal allowed with costs here and in 
the Court below. 


Appeal a 1 loicel. 


(It A. I. R. 1921 Mad. 137-44 Mud. 196. 


•A.l.R. 1921 Madras 681 (2). 


Appeal No. 220 of 1920, decided on 24th 
January, 1921, from the order of the Dist. 
J., Trichinopoly, dated 31st March, 1920 

in C. M. P. No. 777 of 1919. 


Transfer of Property Act,Ss.134and 54-Mort¬ 
gage debt-Transfer of, can be valid only if 
made according to S. 54-Transfer of Property 
Act, Ss. 54 and 134, 


A mortgage debt can be validly transfer 
only m accordauco with S. 64 of tho Transf 
of Property Act, S. 134 has no npplicatio 
A. I. R. 1921 Mad. 187, Foil. [P. 681, C. 1 

C. S. Venka'achariar —for Appellant. 


S. Doraieami Aiyar —for Respondent. 


Sadasiva Aiyar, J.: —I atn clear that 
by the amendment made in the definition 
of actionable claim” in the Transfer of 
Property Act in 1900, the Legislature in¬ 
tended that when money is borrowed on 
mortgage of immoveable property, the 
creation of the security on the immoveables • 
should be treated as material part of the 
mortgage transaction and that the mortgage 
debt should not be treated as validly trans¬ 
ferred if the conditions imposed by • the sta¬ 
tute law as requisite for the valid transfer of 
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Devadoss, JJ. 


Karttppa Goundan —Defendant-Appel¬ 
lant 

v. 

Muh'U Goundan and others —Plaintiffs- 
Respondents. 

Second Appeal No. 586 of 1920, deci- ‘ 
ded on 23rd November, 1921, from a 
decree of the Sub-J., Coimbatore, in 
Appeal Suit No. 52 of 1919. 

’Hindu Law— Widow—Surrender can be 
subject to reservation of absolute estate in certain 
properties for maintenance. 

Surrender subject to reservation for main¬ 
tenance is invalid. 47 Cal. 466 (P.C.), Foil. 

In the case of widows entitled to main¬ 
tenance it iB open to them to get properties 
absolutely in lieu of their claim, a surrender 
by a widow is not invalid where tho bargaioa 
for an absolute estate ins portion of the 
estate for her maintenance so long as the lauda 
allotted to her for maintenance are not in 
excess of her requirements for maintenance 
and ihe transaction iB otherwise fair. The 
reservation for maintenance need not be only 
of life estate. [P. 682, C. 1.) 
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A. Krishnaewami Aiyar —for Appellant. We reverse the decrees of the lower 

A. Vtsvanafha Aiyar—for Respondents. Courts and dismiss the plaintiff’s suit with 

costs- throughout. 


Judgment:—We are of opinion that 
Exhibits I and II and the evidence in the 
case show that there was a surrender by 
the second defendant to the third defend¬ 
ant of all the properties she was in posses¬ 
sion of as wido w and that she got a sum 
of Rs. 500 and land yielding about Rs. 25 
a year absolutely for her maintenance. 
There is nothing in the evidence to show 
that the transaction evidenced by Exhi¬ 
bits I and II was a device by the widow 
to get an absolute estate in a portion of 
her husband’s property. It is in evidence 
that she would require at least Rs. 4 a 
month for her maintenance and that the 
land she got would yield about Rs. 25 a 
year. The interest on the sum of Rs. 500 
and the yield of the land would hardly be 
sufficient for her maintenance. Having 
regard to the extent of the lands surrender¬ 
ed by her and the yield, it is difficult to see 
why she should have entered into the 
transaction evidenced by Exhibits I and II 
if her object was not bom fide. 


The next question is whether the fact 
that she got an absolute estate in the land 
which she got for her maintenance and in 
Rs. 500 given to her would render the 
jsurrender invalid. In the case of widows 
entitled to maintenance it is open to them 
to get properties absolutely in lieu of their 
claim and there is no reason why a surrend¬ 
er by a widow should be invalid where 
she bargains for an absolute estate in a 
.portion of the estate for her maintenance 
L long as the lands allotted to her for 
Maintenance are not in excess of her re- 
quirements for maintenance and the trans- 
action is otherwise fair. No authority is 
cited for the view that the reservation tor 
maintenance which would, und r the deci¬ 
sion of the Privy Council in BhagwatKoer 
v. Dhannhd'i'iri Pra*had Sivgh U), be 
valid should be only of a life estate. 


We are of opinion that there was a valid 
surrender by the 2nd defendant in fnyour 
of the 3rd defendant, who is the father of 
the plaintiffs, and that the suit by the 
plaintiffs is not maintainable. 


(1) (1920) 47 Cal. 466=53 I. C 347-4G I. A - 

259 (P.C.). 


Appeal allowed. 


* A I R. 1921 Madras 682. 

Napier and Krishnan, JJ. 

Sivafhal Periyavx Nadar and others — 
Plaintiffs-Appellants 

v. 

Nana and others— Defendants-Respond- 
ents. 

Second Appeal No. 1687 of 1919, 
decided on 21st September, 1920, from a 
decree of the Dist. J., Ramnad at Madura, 
in Appeal Suit No. 796 of 1918. 

• Civil p. C., 0. 1, R- 8—Suit by soma mem 
bers of caste against others, relating to caste 
property—R- 8 applies ani consent of majority of 
caste members is not condition precedent to 
filing of suit. 

Although a caste is of a quasi corporato 
nature and can hold property as a person, 
O. 1, R. 8, is wide enough to cover suits by 
caste members for decision of questions affect, 
ine them inter se and in respect of caste 
property. 27 M. L. J. 110, Foil. (P. 6S3, C. 2.) 

Although plaintiffs admit that caste affairs 
are decided by a majority of the caste mem¬ 
bers yet the plaintiffs need not have obtained, 
as a condition precedent to their bringing 
the suit, the consent of the majority of tne 
caste members. 40 Bom. 158, 

Per Napier, J .-It maybe that the plaintiffs, 
if thev are unable to prove that they have got 
the support of the majority of the caste mem- 
bers cannot succeed in getting the relief 
thev seek. Bnt there is no reason to 
introduce the condition precedent to the fil¬ 
ing of the suit. IP. 684, C. I.) 

R 8 is applicable to cas°s where one person 
seeks to represent a number of other persons 
a „ ree with him in the contention which 
he has raUed In the suit as to the rights of the 
various members of the community. ^ Q n _ ^ 

The sole object of this section is to provide 

cimnle means by which as many persons as 

noSle Sho are members of the^same com- 
posaime, w n interested in certain 

affair^ can Le brought together and a judgment 

can be giveu which wi in ^ gg^ c. 2 .] 

K S.Jayaram Iyer-ior Appellants. 

A.Krishnaswamy Aiyar- for Respond¬ 
ents. 
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Napier, J.—This is a suit brought by six 
persons, members of the Nadar community 
of the village of Palayampatti. against six 
other members, alleging that they have 
violated the caste rules governing the 
treatment of caste temple and by their 
action have interfered with the ordinary 
practice in connection with the temple and 
the plaintiffs’ right. In their suit they 
allege that there are 200 persons, who were 
not included in the plaint, who are interest¬ 
ed and concerned in the plaint mentioned 
temple and they ask under Order 1, rule 
8, to sue in a representative character. Per¬ 
mission was given and notices were issued, 
and it appears that a certain number of 
persons applied to be joined as plaintiffs 
and others as defendants. The suit went 
to trial and issues were framed as follows: 
Issue (2) whether the suit is not cognizable 
in Civil Courts, (3) whether the suit is not 
properly brought in a representative 
character, and (4) whether the suit as 
framed is not maintainable ; and there 
were other issues. The Munsif held that 
the suit could not properly be brought in a 
representative character and also that it 
could not be-brought by the plaintiffs 
personally, and that view has been upheld 
by the District Judge. 

The appeal has now been argued before 

us on these two preliminary points. Iam 
of opinion that the view taken by the 
lower Appellate Court is incorrect. 

It is suggested that Order 1, rule 8, will 
not cover the case of a person who is a 
member of a caste and is suing in respect 
of caste property. Mr. A. Krishnaswami 
Aiyar put it that caste properly is property 
owned by a body of a quasi corporate 
nature and that, therefore, there cannot be 
numerous persons having the same interest 
in one suit because the quasi corporation is 
the only person that exists and that, 
therefore, there are not numerous persons. 
The next point he took was that the 
plaintiffshaving admitted in their plaint 
that the rights of the caste as a body 
were to be ascertained by a meeting and 
decision of the majority, they could not 
bring a suit unless they had alleged at first 
that the majority had decided in favour of 
their view, 

Now taking the first objection, it is 
perfectly true of course that a caste is of 


a quasi corporate nature and also that 
a caste can hold property as a person, 
but we are not dealing here with any ques¬ 
tion of substantive rights whatsoever. We 
are only dealing with procedure as affect 
in? persons who desire to bring suits, and 
tk?re cannot be any doubt that although a 
caste is of a quasi corporate nature, it is 
formed of a number of persons who have 
rights certainly in the caste property and 
equally certainly in the various matters 
which are under the control of the caste, 
and I do not see why we should restrict 
the words “ numerous persons” in the 
manner suggested because of this fact of 
their quasi corporate nature. Further than 
that, there have undoubtedly been cases 
where Order 1, rule 8, has been applied to 
persons belonging to a caste seeking to 
enforce their rights. The very case relied 
on by Mr. A. Krishnaswami Aiyar as 
showing that caste property is property 
owned by the caste as a quasi corporate 
body indicates that such a procedure is 
allowed, that is, Suppan Acharryv. Vannia 
Ronar (1). There the judgment shows 
that the suit was brought by certain plaint¬ 
iffs named on behalf of themselves, their 
caste, the Karnams and the Villais ; and 
in that suit they sought to have declared 
that they had acquired a customary right 
to the user of a certain path. In the judg¬ 
ment in that case the Bench uses the fol¬ 
lowing language:— 

“ Suits have been brought on behalf of caste, 
and against caste. All the members of the 
caste cannot bo parties to such suits. Certaiu 
persons were allowed, therefore, to represent 
them under S. 30 . of the Civil Procedure 
Code.” 

The learned Vakil for the respondents 
pressed on us that there is no actual deci¬ 
sion that where caste is concerned all the 
members have the same rights as persons 
who are not members of a guasi corporate 
character. That is true, but I am bound to 
say that where I find language such as 
11 where there are numerous persons having 
the same interest ” and where it is obvi¬ 
ous that some provision must be made for 
the bringing or continuing of a suit in the 
interest of a quasi corporate body, this is 
the only method by which such body can 
be represented. Mr. A. Krishnaswami 
Aiyar’s argument, pushed to its logical 
conclusion, would result in this—that it 


(1) (1914) 37 M.L.J. 110-34 I.C. 467. 
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would be impossible for any caste question 
to be brought before the Courts in such a 
manner as to bind the caste. 

As to the second point, it is true that in 
this case the plaimiffs in paragraph 6 of their 
plaint alleged that “all the affaiis mentioned 
in paragraph 5 are being conducted in 
accordance with the decisions of the majo¬ 
rity of the Thalaikattus.” But I fail to 
see why that should act as a bar to' the 
filing of the suit. Undoubtedly it may be 
pleaded as a defence to the suit and it may 
be that the plaintiffs, if they are unable to 
prove that they have got the support of the 
majority of the Thalaikattus cannot 
succeed in getting the relief which they 
seek. But apart from the decision which 
is relied on, I can see no reason why we 
should introduce this condition precedent 
to the filing of the suit; when it is not to 
be found in any section or order or rule of 
the Code. The case relied on is a decision 
of a bench in the case of Sarkisondas v. 
Ohhaganlal (2). The Court held that 
plaintiffs, who were members of the Dasa 
Lad Bania caste, could not bring a suit, 
for “ they could not represent or sue on 
behalf of those numerous members of the 
Hajumpeer section who admittedly were in 
diametrical opposition to them in the pre¬ 
sent controver-y.” The reason given by 
the learned Judges was that “ in no sense 
could it be said, as the language of the rule 
requires, that they (ihat is, the opposite 
party) and the plaintiffs held the same 
interest in the suit and that the plaintiffs in 
bringing this suit were suing for or on be¬ 
half of these dissentient members.” If this 
reading of rule 8 is to be adopted, it seems 
to me that this provision can never be 
applied where any question arises with re¬ 
gard to which there is a variance among 
the members of community which some of 
these members desire to have settled by 
Court. Where there are large communities, 
it is obvious that there must undoubtedly 
be differences of opinion; and if no suit can 
be brought by any member of a caste under 
Order 1, rule 8, unless they represent the 
views of every member of the community 
or of a majority who-e views bind 
the whole, this rule is inapplicable to any 
suit brought to decide questions in 
issue between the members, and can only 
be availed of for the purpose of 

(2) (1916) 40 Bom. 168 = 33 I. C. 264 = 18 
JJom. L.R. 1. 


bringing suits on behalf of a community 
against a third party. I can only say that 
I have never heard this proposition put 
forward before us, as a ground of objection 
to suits which have been filed to ascertain 
the rights of members of the community 
infer $e. The words are, “ where there 
are numerous persons having the same 
interest in one suit one or more of such 
persons may, with the permission of the 

Court, sue.on behalf of all persons. 

so interested.” They are not “ the same 
interest in the subject-matier of the suit,” 
and I have always understood this rule 
to be applicable to cases where one 
person seeks to represent a number ot 
other persons who agree with him in the 
contention which he has raised in the 
suit as to the rights of the various mem¬ 
bers of the community. 

It seems to me that, the sole object of 
this section is to provide a simple means 
by which as many pe^ons as possible, 
who are members of the same community 
or are equally interested in certain affairs, 
can be brought together and a judgment 
can be given which will bind them all. 

For these rea<ons I think that the judg¬ 
ments of both the lower Courts are wrong. 
The judgment of the lower Appellate 
Court on the preliminary point must be set 
aside and the suit remanded to the first 
Court for disposal on the other issues. 
Costs to abide the result. The Court-fee 
paid on the second appeal memorandum 
will be refunded to the appellants. 


Krishnan, J.:—My learned brother has 
o fully dealt with the case that it is not 
lecessary for me to go, at any length, into 
he points of law raised before us in this 
econd appeal. I agree with him that the 
uwer Courts are wrong in the view that 
hey have taken on the two points of law 
vhich have been raised. Those points are, 
irstly, the applicability of Order 1, rule 8, 
;ivil Procedure Code, to this case, and 
econdly, whether the plaintiffs are en'itled 
o bring a suit in the manner that they 
lave done without having a meeting of the 
;aste convened and getting a resolution 

lapsed therein authorising ^ hem to ® ue ' 
raking the first point, I think that there 
;an be no manner of doubt that Order 1, 
ule 8, covers a case of this sort, where 
mmerous persons who are members of a 
:aste in a village are interested in the suit. 
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If the rule is not to be applied, it will be 
almost impossible to bring a suit of this 
character, as the numerous persons who 
are interested will have to be made patties 
individually. 

It was argued by respondents’ Vakil that 
Order 1, rule 8, cannot be applied to a 
case like the present regarding property 
owned by a quad corporate body like a 
caste, for, he contends, there is one legal 
person only, viz., the caste, and that it is 
wrong to consider it as a case of numerous 
parties being interested in the suit. Now 
in one sense, no doubt, the property belongs 
to the legal unit, the caste, which is a 
qu-m corporate body, but nevertheless as 
the caste itself consists of numerous per- 
sons and as the right is really vested in 
that body of numerous persons, I can see 
no difficulty in applying Order 1, rule 8, to 
such a case. In fact we have a good ex¬ 
ample of such cases in the case of Malabar 
lar wads, which often consist of very 
numerous persons and which own property 
in their corporate character as Tarwads 
and yet rule 8, which we are considering 
and the corresponding section 30 of the 
old Code of Civil Procedure, have been 
applied to cases wheie the members of 
Tarwads who are jointly interested in 
bringing a suit are numerous. No objec¬ 
tion has ever been raised to such a proce- 
dure. Furthermore, in this case the suit 
is not by the caste as a whole against an 
outsider for enforcing its rights to its pro. 
perty, but is one between the members of 
the caste themselves, as the plaintiffs claim 
that the removal of the idol from its usual 
place to the new erection that has been put 
up is an infringement of their individual 
rights as members of their caste by the 

the id 0 T m Th S ° f " le T* wh ° 

P r ih? ‘ are , reaIly puttin e forward 
a right which they have in common with 

the other members of the caste, and not 

merely a right of the body corporate. Fo 

lnnW V M eaSOnS aIs0 1 think a* 8 does 
apply to this case. Suppan Aoharru y. 

Vannta Konar (|) cited by my learned 
wJ?^ * S i “ authorit y for this view 
practice! * S ° ln accordance w ‘ th ’English 


thecl« rm T i0n having beea g^nted by 

to sue in U o de heru,e f° thQ Pontiffs 
behalf of a ii a t J epr ®? e Ltative capacity on 

Dehalf of aU the members of the caste.it 


cannot be contended that the suit is on the 
face of it not maintainable. Whatever 
defence the defendants have will have to 
be considered and disposed of in the trial 
of the case, but the suit should not have 
been dismissed in limine. 

The second question raised was that 
without holding a caste meeting and with: 
out obtaining from it a resolution autho¬ 
rising the bringing of this suit, the suit 
was not properly brought and should be 

no provision of law 
which requires that the plaintiffs should 
have held a meeting as a pre-requisite to 
their suu and none has been pointed out. 
Fhe learned Vakil for the respondents has 
however, brought to our notice in support 
of his contention the case of Harkuandas 
v. Chhar/anlal (2). That ca^e appears to 
support him, but, with all respect to the 

learned Judges, 1 regret lam unable to 

follow it. The learned Judges have not 
cited any authority in support of their 
decision. I can see nothing in Order 1, 
mle 8, Civil Procedure Code, that requires 
the person seeking permission to sue in a 
representative capacity to obtain formally 
beforehand the authority of those whom 
he is seeking to represent. Under the rule 
it is the permission of the Court and not 
the authority of those represented that 
entitles him to represent them. This is 
clearer in the case where a caste or com- 

T?‘! y ' S , 5Ue ? a ? defendant and the 
Plaintiff seeks that it should be represented 
by one or more individuals. In such a 
case plaintiff cannot be expected to get 
the caste to hold a meeting and choose its 
representatives before he launches his suit. 


The rule provides for notice to be given 
to all parties and if anyone wishes that 
he should not be represented by the 
plaintiffs, he can appear and object and 
may be made a defendant, if necessary. 
To insist on prior authorisation is both 
impracticable and uncalled for by the 

ru *?\ There . is nothing in the general law 
which requires the plaintiffs to call a 
meeting of the caste before bringing their 

on lt th f0r ^ eir cause of action is complete 
on th 3 infringement. Whether it is justi¬ 
fiable as the action of the majority of thn 

S' ‘ bat ' S 3 ma,ter f ° r i" Z 

i 

I agree with my learned brother that 
the decrees of the lower Courts must be 
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set aside and the case remanded to the 
first Court for disposal according to law. 

Appeal allowed. 


A. I. R. 1921 Madras 686. 


Oldfield and Ramesam, jj. 


{Duvvury) Ramamurthy —Plaintiff-Ap. 
pellant v. 

( Pabbineedi) Bul'iraju —Defendant-Res¬ 
pondent. 

Appeal No. 16+ of 1919, decided on 24th 
March, 192', from the order of the Sub-J., 
Cocanada, dated 12th December, 1918, in 
A. S. No. 40 of 1918. 


Madras Estates Land Act l of 1908. Ss. 3 (J) and 
189—Suit fur partition of land held by plaint¬ 
iff and defendant in common lies in Civil Court- 
The Madras Estates Land Act provides for 
the grant of relief by way of ejectment only in 
respect of holdings. The definition of holding 
m S. 3 (3) by reference to parcels entails that 
ouly ascertained holdings are contemplated. (16 
C.W.N. 877,Ref.) Hence where a suit is brought 
in a Civil Court for ascertainment by division 
of plaintiff's share of property held by him¬ 
self and defendant in common and for eject- 
incut of defendant from that share, the suit in 
so far as it is for partition is cognizable by ihe 
Civil Court and plaintiff should be allowed to 
withdraw his prayer for ejectment and to sue 
in the Civil Court. ■ [P- 086, Cs. 1 & 2-J 


V. Ranuidas —for Appellant. 

V. Somasundaram —for Respondent. 

JudgmentThe plaintiff, here appel¬ 
lant, has sued for ascertainment by- 
division of his share of the properly, which 
he and defendant are at present holding in 
common and for ejectment of defendant 

from that share, on the basis that defend¬ 
ant is in possession of it as a non-occu¬ 
pancy tenant. The Lower Appellate Court 
returned the plaint for presentation to a 
Revenue Court. 

The disposal would no doubt be ap¬ 
propriate, if the prayer for ejectment could 
be regarded separately and if that remedy 
were authorized by the Madras Es¬ 
tates Land Act in the circumstances. 
|But the Act provides for the grant of relief 
I inly in respect of holdings; and the defi¬ 
nition of holding in section 3 (3) by refer¬ 
ence to parcels entails in our opinion that 


only ascertained holdings are contemplated. 
This is consistent-with Chapter X and is 
supported by the interpretation placed on 
the similar provision of the law in Bengal 
in Sreemaii Parba'y Dcbya v. Mathura 
NalJi Bannerjee (1). Until the plaintiff has 
had the holding, in respect of which he 
asks for ejectment, ascertained, it will be 
meaningless for him to approach a Reve¬ 
nue Court; and this is the real substance 
of the complaint he makes against the 
lower Court’s direction to him to do so, 
that Revenue Court ^cannot grant parti¬ 
tion. 


We may at this point observe that the 
opinion of the Full Bench in Sri Oadadh- 
ara Dai Bavuji Mahant Snryanarayana 
I'atnik (21 would appear on the pleadings 
to be fatal to plaintiffs prayer for eject¬ 
ment. That however is no reason why 
he should be refused the other relief to 
which he appears to be entitled. 


The course we take is accordingly to' 
set aside the decision of the Lower Courts,. 
to allow the plaintiff to amend his plaint' 
by withdrawing the prayer for possession 
and to remand the suit to the District 
Munsif’s Court for re-admission and dis¬ 
posal as a suit for ascertainment of plaint¬ 
iff’s share in the property, which, he 
alleges, is held by himself and defendant 
as tenants-in-common. Plaintiff must, of 
course, pay the deficient stamp duty on 
the prayer for partition within a reason¬ 
able time to be fixed by the District 
Mu ns if, since he has not paid duty on 
that account already. 

Each party will bear his own costs in 
this and the Lower Appellate Court to date. 
Costs before the District Munsif will be 
costs in the cause. 

Case remanded. 


1) (1912) 40 Cal. 29=16 C. W. N. 877 = lo 
I C. 453 = 16 C.LJ. 9. 

2 ) (1921) 44 Mad. 677 = 41 M. L. J- 97- 
(1921) M.W.N.413. 
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A. I. R. 1921 Madras 687 (1). 


SCHWABE, C. J. AND ODGERS, J. 


Kongandra Appayya and others —Appel¬ 
lants 


v. 


Kongandr t ICuttappa and others —Res¬ 
pondents. 


Original Side Appeals Nos. 27 and 28 of 
1920, decided on 1st December, 1921, 
against the decree of Kumaraswami Sastri, 
J., dated 3rd December, 1919, in Civil 
Suits Nos. 552 and 553 of 1918. 

Civil P. C-, Ss. 24 and 25—Decision of the Court 
to which case is transferred is appealable in same 
manner as its other decisions. 

When a question is referred to an established 
Court without more, it imports that the ordin¬ 
ary incidents of the procedure of that Court 
are to attach and also that any general right 
of appeal from its decisions likewise attaches. 
So, whore a caso is transferred to a High Court 
on its original side, by tho Governor-General 
in Council, under Civil P. C., S. 25, the appel¬ 
late side of the High Court has jurisdiction to 
hear an oppenl from the decision on the original 
side. National Telephone Co., Limited v. Post- 
masler-Qencral, (1918) A. C. 546 and 89 Mad. 
617 (P C.), Foil. IP. 687, C. 2.] 

A. Krislinuswami Aiyar and N. Hama 
Aiyar —for Appellants. 

V. V. Srinivasa Ayangar —for Respond¬ 
ents. 


Judgment.:-In this appeal a preliminary 
objection is taken that as this case was 
transferred under section 25 of the Civil 
Procedure Code by the Governor-General 
in Council, it is transferred to the Original 
Side of this Court and that, as the Court 
of Appeal has under the Letters Patent 
only the power to hear appeals in cases 
which were originally started in the Original 
Side or come from Courts under section 13 
which Courts are those within or without 
the Presidency of Madras subject to the 
superintendence of this Court, no 
appeal lies in this case to this Court; and 
that, if the parties are aggrieved by the 
decision they must go either back to the 
Court of appeal in the district from which 
the case was transferred, if there is one, 
and if there is none they must go direct to 
the Privy Council without coming here 
first. In our view, the matter is concluded 
by the decision of the House of Lords in 
National Telephone Company, Ltd . v. Post 


mas'er-General (1) and of the Privy Coun¬ 
cil in Secretary of State for India v. 
Chellikani Rama Rao (2). Taking the 
words of Lord Haldane, the then Lord 
Chancellor, in the Telephone case 11), they 
are in our view, sufficient to dispose of this 
point : 

"When a question is reforred to an establish¬ 
ed Court without more, it, in my opinion, im¬ 
ports that the ordinary incidents of the proce¬ 
dure of that Court are to attach and also that 
any general right of appeal from its decisions 
likewise attaches." 

Applying these words to this case, this 
matter has been properly referred under 
section 25, to the Madras High Court 
where,-in due course.it has been heard and 
decided by a Judge sitting on the Original 
Side, audit follows that the ordinary inci¬ 
dents including a general right of appeal 
which are applicable to actions started on 
the Original Side of the Madras High 
Court must apply to the case when moved 
here. Under these circumstances we think 
the preliminary objection fails. 

[The rest of the judgment is not material 
to our report.] 

Appeal dismissed. 

(1) (1913) A.C.646 = 82 L J.Q.B. 1197 =To9 L. 
T. 662-15 Ry. & Can Traff Cas. 109 = 
29 T. I- R. 637= 57 S. J. 661. 

(2) (1916) 89 Mad. 617-35 I. C. 902=43 
I. A. 192 (P.C.) 


A I R. 1921 Madras 687 (2). 

Kumaraswami Sastri, J. 

In re Ramastcami Tevan —2nd Accused- 
Appellant 

v. 

King-Emperor —Respondent. 

Criminal Appeal No. 197 of 1921, 
decided on 29th September, 1921, from the 
order of the S. J., Ramnad, in Criminal 
Case No. 63 of 1920. 

(a) Penal Code , Ss. 304 and 147—Accused not 
having caused death he can only be convicted if 
he is shown to have been one of an unlatoful 
assembly whose common object t cas to cause death. 

Whero it is not shown that tho accused did 
any act which caused tho death of tho deceased 
he can only be oonvioted under S. 304 if it is 
shown that there wasau unlawful assembly of 
five or more persons whose common object 
was to commit an offenco under S, 804 and 
accused was one of them. (P. 588 , 0.1,] 
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(b) Criminal trial—Conviction doubtful— 
Retrial is unnecessary. * 

Retrial is not necessary where a conviction 
on the evidence is doubtful. |P6SS,C. 1.) 

R.S. Ramabhadra Aiyar —for Appellant- 

Public Prosecutor —for the Crown. 

Judgment :—The Sessions Judge finds 
that 1st accused was not present at the 
scene of offence but at a place 50 or 60 
miles away. There is no finding that 5 
persons or more took part in the offence. 
Three were originally put up for ;rial and 
were convicted and two were subsequently 
put up for trial. One was acquitted on 
the ground that he did not take any part 
and the appellant was convicted under 
sections 147 and 304. On the findings of 
the Ses-ions Judge it is difficult to support 
a conviction as it is not shown that 5 or more 
persons took part in the offence. It is not 
shown that the appellant did any act 
which caused the death of Veerappa Tevan 
and he can only be convicted if it is shown 
that there'was-an unlawful assembly of five 
or more persons whose common object was 
to commit an offence under section 30+ 
and appellant was one of them. The Public 
Prosecutor says he cannot support the 
conviction on the findings. He asks for a 
retrial but I do not think it necessary as I 
consider a conviction on the evidence 
doubtful. I set aside the conviction and 
sentence and direct him to be set at 
liberty. 

Conviction set aside. 


A. I. R. 1921 Madras 688. 

Spencer and Ramesam, JJ. 

Subraya Bhandury and other— Plaint- 
tiffs-Appellants 

v. 

Janardana Bhandary and another— De¬ 
fendants 1 and 3-Respondents. 

Second Appeal No. 1432 of 1920, decid¬ 
ed on 3rd February, 1921, from the 
decree of the Dist. J., South Kanara, in 
A. S. No. 515 of 1919. 

Civil P. C., O. 8, R. G—Partition suit among 
Hindus -Barred debt cannot be pleaded as set¬ 
off. . 

In a suit for partition of joint family proper¬ 
ty, it is Dot open to n defendant, a member ot 
the joint family, to claim a set-off in respect of 
a debt due to him by the joint family which 
has become time-barred at the date of the suit. 
34 M. L. J. 32, Foil. 


C. V. Ananth ikri&hn i Tyer —for Appel' 
lants. 


B. Sitarama Ziao—for Respondents. 

Judgment :—In this case the defend' 
ant’s grandfather took an assignment of a 
mortgage from a creditor of the family to 
which the plaintiffs’ and defendants’ ances¬ 
tors belonged. He simultaneously took a 
sale-deed of the one-third interest of one 
of his two brothers in the family house 
for Rs. 188 of which Rs. 123-8-0 repre¬ 
sented that brother’s share of the debt and 
thus became the full owner of that 
brother's share as well as his own share 
over which the mortgage became ex¬ 
tinguished by merger. He did not take 
any proceedings to recover the amount 
secured by the mortgage ora proportionate 
part thereof from the plaintiff’s grand¬ 
father’s share and his right to do so was 
at the date of this suit barred by limita¬ 
tion. 

In a suit by plaintiff for partition the 
defendant claims to set-off the amount by 
which the plaintiff’s estate has been bene¬ 
fited through the defendant’s grandfather’s 
omission to bring it to sale in pursuance 
of his rights as assignee mortgagee. 

The Lower Courts have called upon the 
plaintiff to pay Rs. 123-8-0 as an equit¬ 
able set-off before being put in possession 
of his share of the family property. 

We do not think the defendants are en¬ 
titled to this set-off. At the date of parti¬ 
tion there was no outstanding equity in the 
defendants’ favour. They allowed their 
separate claim against the family property 
to become time-barred with the result that 
at the date of suit there was no outstanding 
debt which they were legally entitled to 


cover. 

This case resembles that of Vdlayappa 
nothan v. Krishna Moothan (1) in which 
was held that a debt of a joint family to 
partnership in whi:h some of the mem- 
rs of a joint family were partners could 
it be treated as an item of account in the 
rtition suit, when the debt had become 
,rred. Several cases have been cited in 
hich equitable set-off have been allowed 
len taking accounts at the timeof parti- 
>n even though those claims were barred 
limiiation, but they are al cases in 
bich the claims arose out of the same 
insaction or were so closely connected 
gether that in taking accou nts it be came 


(1917) 34 M. L. J- 32 = 44T.C. 428. 
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necessary to set off some debit items 
against other credit items. In this case 
there is no such connection between the 
separate title of the defendants’ ancestor 
under the mortgage and the present right 

of the members of the family to have an 

♦ 

equal division of the family property. The 
liability of a joint family to individual 
members is not assets or property to be 
brought into the hotchpot at division see 
the observations of Sadasiva Aiyar, J., in 
VtlJayappa Moothdn V. Krishna Moollian 
( 1 ). 

The appeal must be allowed and the 
direction that plaintiff should pay 
Rs. 123-8-0 will be struck out of the 
decree. Plaintiffs will get one-third of 
their costs throughout. 

The memorandum of objections is dis¬ 
missed without costs. 

Appeal allaicel. 


A. I. R. 1921 Madras 689 

Abdur Rahim and Odgers, JJ. 


Rangachariar —Plaintiff-Appellant. 

v. 

Doraisami Reddy and others —Defend - 
ants-Respondents. 


Second Appeal No. 1885 of 1919, deci 
ed on 8th October, 1920, from the deer, 
of the Dist. J., Chingleput in Appeal Su 
No. 341 of 1918. 

{e) Practice New plea—Second appeal to 

lowr'court n ° TlC ° fthe were 

Where none of the grounds sought to I 
urged in second appeal wero raised in tl 
lower appellate Court, 

Held that the second appeal should be di 
“‘ 8 “ ed * IP. 689, C. a 

0 j' Landlord an l tenant—Kanganom, meanii 

P° rti ?“ of Produce set nsi< 
rim* landlord for his supervision at tl 
time of division of the harvest. [P. 689, 0. 2 

(m ) 40Md a \! S,t ? teS Lan ? A « V of 1908) S. 
shroM^f Hr ****?**' 1 of ,none y rent for 

IwldlnaT *' llage - R y°t* having occupan, 

%etTr K ? n J an0r ? mrut be deducted fro 
"l al ou t-turn of fields. ' 1 

Shral^^n* mo ° e y rent in respeot of 
anov hnR?; T1 ^* 8 ® where the ryots have ocoui 
D0J Mdwgawd have been paj ing waram f! 
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a very long time past, kanganom must not be 
deducted from the total out-turn of the 
various fields. 

T. V. Muthukrishna Iyer —for Appel¬ 
lant. 

T. R. Rzntachandra Iyer and T. D. 
Srinivasachari —for Respondents. 

Judgment:—None of the grounds 
sought to be urged before us were raised in 
the lower Appellate Court. Therefore the 
appeal is dismissed with costs. 

Memo of Objections. 

Two points are raised by Mr. T. R. 
Ramachandra Iyer in his memorandum of 
objections in this case. The first is that 
the lower Courts were wrong in allowing 
commutation at the rate of annas 4 only 
for the punja lands in quest on on the 
ground that plaintiff in his plaint admitted 
he was liable to pay Re. 1-4-0 per acre. 
We are not inclined to allow this objection 
as we do not think the plaintiff' did so 
admit bis liab.lity. He says in para. 8 of 
the plaint that he has been paying 
Re. 1-4-0 for A schedule lands and "cannot 
afford to pay more than the said rates with 
regard to B schedule lands also.” This 
does not in oi r opinion amount to an 
admission that he is liable to pay Re. 1-4-0 
for B schedule lands. This objection is 
therefore dismissed. 

The second objection is that the lower 
Courts were wrong in deducting from the 
total out-tums of the various fields, 4 per 
cent for Kanganom, in order to arrive at 
the amount of yield on which the money 
rent was to be calculated. 

Kanganom is a portion of produce set 
aside for the landlord for his supervision at 
the time of division of the harvest. The 
plaintiff says he has been paying waram 
in respect of the suit lands for 30 and 4C 
years and he was pres..mably paying the 
kanganom for a like period. Rent is defin- 
ed by section 3 (11) of the Madras Estates 
Land Act as "whatever is lawfully paya¬ 
ble in money or in kind or in both to a 
landholder for the me or occupation of 
land.” Rent also includes for the pur¬ 
pose ot certain specified sections ‘“any 
local lax, cess, fee or sum payable by a 
ryot as such in addition to the rent due in 
respect of land according to law or usage 
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having the force of law” and commuta¬ 
tion of rent payable in kind to a money 
rent is controlled by section 40. Seciion 
51 gives the contents of the patta and 
muchilika and includes the aforesaid tax, 
cess, fee etc., payable with the rent. 

The learned Vakil for the appellant 
argues that as the former rent in kind was 
only payable out of the balance of the 
out-turn after the kanganom has been 
divided and given over to the landlord, 
commutation must be confined to the 
amount'or value of that balance. In other 
words the contention is that the average 
monetary value of the crop after deducting 
the kanganom is the money rent payable, 
on the ground that it is only the balance 
that has been paid as rent for use and 
occupation of the land. This I think 
involves a fallacy. The wording of sec¬ 
tion 3 (11) is “lawfully payable”—not 
what has been paid. Moreover this argu¬ 
ment overlooks the fact that while the 
sharing system prevailed the portion of 
the produce consii uting the kanganom 
belonged exclusively to the respondents 
and further, if this is left out of account 
in asses>ing the money rent payable, there 
will be a portion of the produce of the 
land which is not assessed to rent, after 
the kanganom has ceased to be payable. 
This does not seem reasonable or right. 
The pana would under section 51 contain 
the kanganom unless it was a mere volun¬ 
tary payment. We have examined the 
record and the judgment in Second 
Appeals Nos- 2057 and 2066 of 1912 
where Seshagiri Iyer and Kumaraswami 
Sa^tri, JJ. held that kanganom in respect 
of samudayam lands was not recoverable 
in a rent suit, as it was in reference to 
lands of that character, merely a volun¬ 
tary payment. That was a case of com¬ 
munal lands, stated as paying a money 
rent, and kanganom being incident to a 
waram tenure, was held not payable there 
being as pointed out by the Collector, no 
necessity for any supervision at harvest 
in the case of those lands. 

In the case before us, the village is a 
shrotriem village and the ryots have the 
occupancy holdings therein, and have 
been paying waram for a very long time 
past. 

We do not think therefore that the un¬ 
reported case has any bearing on the pre¬ 


sent and we would allow the contention 
of the respondents and vary the decrees 
below by directing the calculations to be 
revised by restoring the 45 deductions 
made on account cf kanganom. We 
m tke no order for costs on the memoran¬ 
dum of objections. 

Appeal dismissed. 

^fo*8 objection .<? nil owed in part. 


* A. I. R. 1921 Madras 690 

Spencer and Ramesam, JJ. 

Tarigopala Kagiah — Defendant 1-Ap¬ 
pellant 

v. 

Kommineni Seshmma and others — 

Plaintiffs- Respondents. 

Appeal No. 239 of 1920, decided on 
27th July 1921, from the order of the 
Dist. J., Guntur, dated 17ih March, 1920, 
in I. A. No. 282 of 1920. 

(a) Civil P.C., O. 20 , R. 7— Posting of notice 
upon notic board announcing result of appeal 
is not sufficient compliance with R, 1. 

The posting of a notice upon the notice 
board of the Court announcing the result of 
the appeal is not a sufficient compliance with 
the requirements of O. 20, R. 1, Civil P.C., os 
to the pronouncement of judgments in open 
Court. A practice of omitting to pronounce 
judgment inopen court is both inconvenient to 
the parties and in direct opposition to au 
express provision of the law. 30 Bom. 466, 
Foil. IP. 690, C. 2 & P. 691, C. 1.] 

•(b) Civil P.C., O. 23, R. 3- Judgment not 
delivered in open Court—Court has jurisdiction 
to receive petition oj compromise. 

Where the case is still pending for want of 
a delivered judgment,the Court has jurisdiction 
to receive a petition of compromise and to 
pass the ne^ess iry orders upon it. 

[P. 6911 C. 1.1 

V. Rmadoss —for Appellant. 

P. Narayanamurthi and G• Krishna 
Arya —for Respondents. 

Judgment .-—We do not consider that 
the posting of a notice upon the notice 
board of the Court announcing the result of 
the appeal was a sufficient compliance 
with the requirements of Order XX, k. l,j 
of the Code of Civil Procedure as to the. 
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pronouncement of judgments in open 
Court. 

We agree with the view taken by the 
Bombay High Court in Bat Dahi v. 
I Hargovan Da* (1) that a practice of omitt¬ 
ing to pronounce judgment in open Court 
is both inconvenient to the parties and in 
(direct opposition to an express provision of 
the law. 


When the vakils addressed the District 
Judge on Monday the 15th March 1920 as 
jtO'the appeal, the appeal was still pending 
for want of a delivered judgment. The 
District Judge had thus jurisdiction at 
that time to receive a petition of compro¬ 
mise and to pass the necessary orders 
upon it. His order declining jurisdiction 
must now be set a>-ide ; and he is directed 
to take the petition on file and dispose of 
it according to law. 

Costs of this Civil Miscellaneous Appeal 
in this Court will be borne by respond¬ 
ents. 

Order set aside. 


(1) (1906) 80 Bom. 456 = 8 Bom. L. R. 229. 


A. I. R. 1921 Madras 691. 


, Wallis, C. J. and Krishnan, J. 

British'lndia Steam Navigation Com¬ 
pany, .Ltd ,—Defendant-Appellant. 

v. 

V. T. Krishnasicami Aiyar —Plaintiff- 
Respondent. 


OrginaT Side Appeal No. 70 of 1919, 
decided on 28th April 1920, from the judg¬ 
ment of Coutts-Trotter, J., dated 3.0th 
September, 1919. 

«. • • « • • • .... . , 


'Shipping-Carriage 6/ goods—Bill of lading 
containing special clause excluding liability for 
abort .delivery—Shipper cannot sue for short de- 
I'Very., ... Mi... ... 

’.^Vhpre ,iq a billjof lading there is a Bpeoial 
cla 3?,8,stamped with a rubber stamp in a difEer- 
KO°d« within mentioned have not 
oeenifcalhed^afnd iti is,agreed that neither the 
amppfers non.the receivers of cargo havo any 

rlflim n. lL . t Mi #> ft •• . ° . .7 


STi T-—' “B-wmpany Ior carnages ror snort 
oeJivwy on the pin* that the clause was not 


properly brought to his notice. Crooks & Co. 
v. Allen (1879) 5 Q. B D. 38 and New Chinese 
Antimony Company Limited v. Ocean Steamship 
Company Limited, (1917) 2 K. B. 664 Ref. to 

[P. 691. C.2-J 

D. Chamier —for Appellant. 

K . Naru*imha Iyer —for Respondent. 

Wallis, C. J. —This is an appeal from 
the judgment of Mr. Coutts-Trotter decree¬ 
ing a suit brought by the plaintiff to reco¬ 
ver damages from the defendant, the 
British India Steam Navigation Company, 
Limited, for short delivery of 88 bags 
of ground-nut out of 500 alleged to have 
been shipped by the plaintiff on board the 
‘Mefcara’ from Madras to Calcutta. The 
defence is that the bill of lading contains 
the following clause which is stamped with 
a rubber stamp on the side of the bill of 
lading in purple ink : "Goods within men¬ 
tioned have not been tallied and it is 
agreed that neither the shippers nor the 
receivers of cargo have any claim under 
this bill of lading for shortage." 

The learned Judge has come to the con¬ 
clusion that this clause in the bill of lading 
is not^ binding upon the plaintiff, because 
it is "printed in such small type and struck 
on the bill of lading so muddled up with 
other matter that it is impossible to sup¬ 
pose that such a clause could have been 
brought to the notice of the shipper ade¬ 
quately,” relying on certain observations 
of the late Mr. Justice Lush in Crooks & 
Co. v. Allan (1). I cannot help thinking 
that in coming to this conclusion the lear¬ 
ned Judge was to a certain exteot influen¬ 
ced by what he regarded as the 
hardship of a term like this on 
the shipper. But 1 am unable on the 
materials of this case to come to the conclu¬ 
sion that this condition was not properly 
brought to the notice of the shipper. 

The course of business is for the shipper 
to get the mate's receipts for the goods and 
to get the bill of ladjog from the shipping 
agents in return for the mate’s receipts. 
These mate’s receipts suggest that there 
was no tally. It is mentioned there “ quan¬ 
tity said to be” (these words are underlined) 
and then the Dumber of baRS is given. That 
alone is sufficient to the person who took 
the mate’s receipt that the shipping agents 

(1) (1879) 3 Q.B.D. 88- 49 L.J, Q, 6. '201 -4 
Asp. M.0,316-28 W.R.90i**l L.TrftOQ 
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had not'tallied the goods and had not satis¬ 
fied themselves as to the actual number of 
bags which had been put on board. Then 
the first of these mate’s receipts contains 
the following entry (and it has been struck 
out :—“ bags more or less torn and slack 
and stained.” The shipper’s clerk who took 
the mate’s receipt appear.- not to have been 
willing to take it in this form because these 
words are struck out, and below a mere 
particular ofthe damage is given, the follow¬ 
ing entry being substituted “ 25 bags 
torn ”—then there is something which I 
cannot read—“ and 20 bags wet. ” This 
last entry does not show that the goods 
were tallied. It only shows that on the 
objection of the shipper’s clerk the number 
of defective bags on board was counted. 
The next male’s receipt says generally 
“ 17 bags wet. Bags more or less torn.” 


As I said, these mate’s receipts in this 
form themselves indicate that there has 
been no tally on the ship and the shipper in 
exchange for them was given a bill of lad¬ 
ing, in which there is this special clause 
stamped in a conspicuous place, ‘‘goods 
within mentioned have not been tallied 
and it is agreed that neither the shippers 
nor the receivers of cargo have any claim 
under this bill of lading for shortage.” In 
these circumstances I am unable with 
great respect to agree with the learned 
Judge in holding that this clause is not 
binding upon the plaintiff. It has not been 
argued before us that the clause itself is 
illegal if it is sufficiently brought to the 
knowledge of the shipper. We have been 
asked to direct fresh evidence to be taken 
as to whether there was a tally on board 
the ship or not. Now, in the correspondence 
which pis-ed before the trial, it was not 
alleged by the plaintiff that there was any 
tally on the ship, which is directly contrary 
to the statement made by the defendant 
company. 

What is said in Exhibit III is that the 
plaintiff “ could prove that the goods were 
taken on board after properly taking the 
same,” that is to say, that the goods were 
tallied on shore before they were put on 
board and, therefore, the same quantity 
must be delivered. Again in the plaint 
there is no allegation that tne goods were 
tirfzct-talli'ed on board the ship so as to 
render that clause inapplicable. It is not 


even shown in this case how many bags 
were actually put on beard, because the 
only witness called for the plaintiff is 
unable to speak of his own knowledge to 
the number of bags actually shipped. The 
clause is no doubt one which imposes con¬ 
siderable hardship on the shippeis and I 
am not in a ro.-ition to say whether the 
circumstances are such as to justify it. 
But it-is there and, in my opinion, it dis¬ 
closes a clear defence to this suit. 


For these reasons the decree of the 
learned Judee must be reversed and the 
suit dismissed with costs throughout. 


Krishnan, J.—I agree with the learned 
Chief Justice that this appeal must suc¬ 
ceed. To start with, the burden was on 
the plaintiff to establish the short delivery 
of the goods, and for that purpose he was 
under an obligation to show that he actu¬ 
ally put on board 500 bags -onground-nut. 
As a matter of fact there is really no evi¬ 
dence to show that, because the only 
witness called by him is unable to say that 
500 bags were so put. Reliance was 
placed upon the mate’s receipts and the bill 
of lading as shifting the burden on to the 
defendant company. The mate’s receipts 
expressly say “ said to be ” so many bags. 
When the shipping company takes care to 
give a receipt of that sort so that it may 
not be used as an admission against them 
as to the number of bags received by them, 
it seems tome that there is no justification 
for using it as making out a prima facie 
case as to the number of bags actually put 
on board. 


A case similar to this was cited to us by 
Mr. Chamier for the appellant, New Cliineie 
AntimonyCompanyLimitedv.Ocean Steam¬ 
ship Company Limittd (2) which, I think, 
cannot be properly distinguished from the 
present, although the question there was one 
of weight by tons and not of the number 
of bags, as here. That, I think, does not 
make any difference in principle. On this 
view itself the plaintiff’s case must fail. 
There is further a clause in the bill of lad¬ 
ing which gives notice to the respondent, 
:he shipper, that the shipping company 
loes not hold itself liable for the short de¬ 


ft) (1917) 2 K. B. 664-89 L. J. K, B. 1417= 
117 L. T. 297=14 Aep. M.C. 131 = 23 
Com. Gas. 1. • 
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livery in the circumstances in which the 
shipping took place in this case. The 
plaintiff accepted that bill of lading 
without any protest. That clause in the 
bill of lading cannot be treated as ineffec¬ 
tual on the groun i that it was not properly 
displayed on it. Apart from the fact that 
it is in a different ink and, therefore con¬ 
spicuous, we have also got the statement 
of the plaintiffs themselves in Exhibit III, 
which shows that they knew of this clause 
in the bill of lading, for they refer to it. 
There is no other ground alleged for treat¬ 
ing this clause as ineffectual, for it is not 
contended that it is invalid in law. In 
these circumstances it will be a serious in¬ 
terference with the course of business of 
the shipping company if we hold that the 
shipper was not bound by the clause, for 
it is expressly put on the bill of lading to 
save the shipping company from liability. 
I, therefore, agree that this clause also is 
a sufficient defence to the plaintiff’s suit 
and that the suit must be dismissed with 
costs throughout. 


Appeal allowed. 


A. I. R. 1921 Madras 693 (1). 


Oldfield and Ramesam, JJ. 


Andal Ammal —Petitioner-Appellant. 

v. 

Vijia Naidu —Respondent. 

Appeal No. 235 of 1920, decided on 
7 th April 1921, from the order of the 
Madras City Civil Court J., dated 28th 
April 1920, in E. P. No. 79 of 1920. 


Execution-Decree can be executed in default 
by J udgment-debtor—Till then deceased judgment- 
debtor'a legal representative need not be im- 
pleaded—Execution not being necessary for a 
long period, is not barred-Civil P. C., S. SO. 

The deeree-bold'er bn titled to-apply for the 
execution of hie decree ia bound to implead a 
representative of a deoeaaed judgment-debtor, 
for the purpose of such application, only when 
a default under the decree occurs and execution 
beoQmea neoessary. Merely because execution 


^ffnop^be h^d tobe debarred from it 

_ Appell&nt. 


ut 


n v»; 


Judgment:—The appellant was enti¬ 
tled to apply for the execution of her 
decree and was bound to implead a repre¬ 
sentative of her deceased judgment-debtor, 
for the purpose of such application, only 
when a default under the decree occurred 
and execution became necessary. It is not 
possible to hold that because execution has 
been unnecessary for twenty years, appel¬ 
lant is debarred from it now. The lower 
Court’s decision must be set aside and the 
case must be remanded for re-admission 
and disposal, according to law, after the 
respondent has been placed on the record. 
Costs will abide the result and be provided 
for in the Lower Court’s order. 


Case remanded. 


A. I. R. 1921 Madras 693 (2). 
Wallis, C. J. and Oldfield, J. 

T. KuttilThevan —Appellant 

v. 

Rayappa Goundan and others —Res¬ 
pondents. 

Second Appeal No. 2057 of 1918, decid¬ 
ed on 21st February, 1921, against the 
decree of the District. J., Coimbatore in 
Appeal Suit No. 246 of 1917. 

(a) Transfer of Property Act, S. 101—Mort¬ 
gagee purchasing part of property in part satis¬ 
faction of debt may be entitled to stibrogation. 

A mortgagee who purchases a portion of the 
mortgaged property iu part satisfaction of hiB 
mortgage debt may bo entitled to subrogation. 

(b) Mortgage-Impossibility of deciding which 
of two mortgages was executed first—Both 
must be treated pari passu ns if both were 
executed simultaneously. 

Where it ie impossible to decido \vbioh of! 
the two mortgages was exeouted first, it la no$ 
open to -either -of-the mortgagees to- claim 
priority over the other and they must funk 
pari passu as if both mortgagees hadbeen execu¬ 
ted at the same, time. 6 O.L.J.'td Foil-' 

V. 0. Seshaohafiar and K. V. Sesha 
Aiyangar —for Appellant. 

L. 4- Godindaraghava Aiyar and S. T. 

SmnimagopjihshsiTidJL — _ Lot .Bssbm.- 
dents. • - jcv.vj n-:u. . ...vr i 
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Judgment.:—The Lower Appellate 
Court has given no distinct finding on the 
additional Lsue No. V[. We mu;t there¬ 
fore call on it to find clearly on that ques¬ 
tion, in what order were the mortgages of 
plaintiff and 8th defendant executed. 

Finding is to be given on the evidence 
on record and returned in six weeks. 
Seven days are allowed for objections. 

The following.:— 

FINDING. 

I am asked to find clearly'in what order 
the mortgages of plaintiff and 8th defend¬ 
ant were executed * * * My answer 

to the issue sent down is that it is not clear 
from the evidence on record in what order 
the documents were executed, and that 8th 
defendant has not satisfied me as to the 
priority of his mortgage. 

[This appeal came on for final hearing 
before their Lordships Wallis C.J, and 
Oldfield, J] 

JUDGMENT. 

The District Judge has found that it is 
impossible to say whether the mortgage 
Exhibit A relied on by the plaintiff or the 
mortgage Exhibit I relied on by the 8th 
defendant was executed first. The 8th 
defendant on 6th June 1911 purchased the 
equity of redemption in a portion of the 
mortgaged property, item 3 consisting of 
3,/10thsof the whole in pirt satisfaction of 
his mortgage debt, the balance of which 
was otherwise discharged with interest on 
30th October 1915. 

If the 8th defendant’s mortgage was 
executed first, he must, on the facts found, 
be regarded as having in en led to keep 
alive his mortgage rights when he purchased 
the equity of redemption in item 3. 

As the District Judge has found it impos¬ 
sible to decide which of the two mortgages 
was executed first, it is not open to either 
of the mortgagees to claim priority over the 
other and they must rank pari passu as if 
both mortgages bad been executed at the 
same time. A similar view was taken m 
| Ram Batan Sahu v. Baishwi Chur a U). 

We must therefore set aside the decree 
and remand the appeal suit to the District 
Court for disposal according to law in the 
light of the above observations. Costs will 
abide. Stamp will be refunded. 

Case demanded. 

• * 4 « ' • * * • 

... f , ■ - , * .» v . ■ ■ 1 I * 

(1) (1907) 6 C.LJ.74 = 11 C.W.N 732. 
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Oldfield and Ramesam, JJ. 

Pothi Kandiyil Vat toll Kalandar and 
another — Defendants 4 and 5-Appellants. 

v. 

Keloth Vattuli Pit, 1 hoorani Kalawlar 
and others — Plaintiff and Defendants 1, 2 
and 6-Respondents. 

Second Appeals Nos. 1298 to 1300 of 
1919, decided on 1st April 1921, from the 
decrees of the Addl. Tempry. Sub-J., 
North Malabar, in A. S. Nos. 363, 320 
and 322 of 1918. 

(a) Civil P. C., S. 11—Incidental finding is 
not res judicata tniless issue in second proceeding 
is . raised and decided clearly in the first pro¬ 
ceeding - 

In order that an incidental finding in oue 
proceeding shall be res judicata in another, it 
is essential that the issue in the second pro¬ 
ceeding should have been raised and decided 
clearly in the first. [P. 695, C. 2.] 

(b) Malabar . JLaw — Moplalis—Custom of 
Marumakathayam Law and not Mahomedan Law 
applying* way be proved ,. 

It may be proved that by family custom 
Marumakathayam Law and not Muhammadan 
Law applies to succession to the property of a 
Muhammadan in Malabar. Sucb a custom is 
neither immoral nor opposed .to public policy. 
Moore’s Malabar Law and Custom, p. 326 not 
Foil.; 15 W. R. 47 , (P. C.J Dist. 22 Mad. 494, 
Foil. 4 . . 1. --i-ci - ■ [P. 696, C. 1.] 

•V 

(c) Civil P . C. t S. 100 —Custom—High Court 
can only consider whether facts found by lower 
Court support custom- 

On a question of custom the High Court 
cauuot in Second Appeal interfere with the 
findings of fact of the lower Courts. The High 
Court can only consider whether the facts 
found were sufficient to support the custom. 

[P. 696, C. 1.] 

K . P• Itatnakrishna Aiyar — for Appel¬ 
lants. 

0. Modhavan Nair—fox Respondents. 

* Judgment: —The question on which 
the decision of these appeals turns is whe¬ 
ther the parties in respect of the suit pro¬ 
perties are governed by their own Muham- 
madan Law or have adopted the Maruma¬ 
kathayam Law. The question arises in 
this way.- The family consisted of two 

brother-.Wd .two. ’.sisters. One of the 
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sisters had a daughter Biyathumma, who 
married the son of one of the brothers, 
Vattoli Tharuvaryi. The properties in 
dispute are the properties of Biyathumma, 
which descended to her t .vo sons, Tharu¬ 
varyi Kutti and the present plaintiff. The 
4th and 5th defendants (the present appel¬ 
lants) are the sons of Tharuvaryi Kutti. 
If the devolution of the suit properties is 
subject to the Muhammadan Law, they are 
entitled to succeed. The lower Courts 
have found that, because they came to 
them from their mother, they are subject 
to Marumakaihayam Law. 

The first question is whether the matter 
is res judicata in consequence of a deci¬ 
sion of this Court in S. A. No. 1498 of 
1911. The present plaintiff in that liti¬ 
gation was the 12th defendant and the 
present 4th and 5th defendants were the 
sons of the then 1st defendant. Both the 
lower Couns have held that this was not 
res judicata. One reason for that conclu¬ 
sion is that the persons concerned were 
then co defendants and were not in a posi¬ 
tion of active contest. But it is not neces¬ 
sary to rely on that to justify the decision. 
For another ground for the lower Court’s 
conclusion is that the matter in suit was 
not the devolution of the present suit pro¬ 
perties, but of some other properties and 
that the rule applicable to the latter is not 
necessarily the rule applicable now. In 
that suit the question was directly of the 
devolution of some properties, which had 
been divided by a karar of 1052 between 
the two brothers and the two sisters who 
originally composed the family. Those 
properties are not identical with the pro¬ 
perties with which we are concerned, and 
in paragraph 11 of the plaint in that case 
the plaintiffs said : “As there are persons 
who are entitled to the joint properties 
to which plaintiff is entitled through 
mother other than this plaintiff and de¬ 
fendants and as those properties are not 
properties obtained under this right, those 
properties have not been included herein. 
When the plaintiff requires to get those 
divided, fresh suit will be brought,” mean¬ 
ing that the properties now in dispute had 
been expressly excluded from the claim he 
was then making. That being so, it is 

impossible to hold that the Court in dis- 

poang °f his claim was concerning itself 
with the devolution of these properties at 


It is said, however, that the devolution 
of the properties now in suit was con¬ 
sidered indirectly, because in that case the 
karar of 1052 on which the parties’ rights 
now depend was referred to. It is true 
that in the judgment of the Munsif and 
the Subordinate Judge some reference is 
made to this karar; very naturally, 
because, the question being of the Jaw 
applicable to the parties argument might 
fairly be founded on it, so far as it was 
consistent or inconsistent with the cus¬ 
tom in dispute. But in fact, the two 
lower Courts in that litigation came 
to no very distinct conclusion; and the 
High Court dealt with the case without 
any detailed reference to the karar (Ex.' 
XIII) at all. In the leading judgment the 

conclusion is expressed in these words:_ 

"It is true that neiiher of the Courts 
below has considered the question in the 
manner, in which in my opinion it should 
in strictness be considered and it is also true 
that some remarks seem to me with great 
deference to both the lower Courts mean¬ 
ingless. . . and I am unable to hold that 
the finding arrived at by both Courts is a 
finding based on such an erroneous mode of 
approaching it and in such disregard of the 
evidence as would entitle us to interfere 
with it in Second Appeal." It is clear that 
this is the effect of Ex. XIII: and the 
question which arose incidentally in con¬ 
nection with it was very much at large. 
In order that an incidental finding in one 
proceeding shad be res judicata in ano¬ 
ther, it is essential that the issue in the 
second proceeding should have been raised 
and decided clearly in the first. That 
condition is not fulfilled with regard to the 
judgment, on which the present appellants 

rely. We cannot hold that it is res judi¬ 
cata. 

We turn then to the case on the merits. 
The law which these men clearly may be 
supposed to follow is the Muhamraedan 
Law or, as it is put in this case, the Maru- 
makathayam Law. The question is whe¬ 
ther the deviation from it, which the 
respondents allege, has been established 
by them as a matter of family custom. 
1 he appellants contend, first, that it is not 
open to the respondents to establish such 
a custom on the ground, so far as we can 
understand it, that it would be immoral or 
contrary to public policy. Mr. Ramakrish- 
na Iyer for the appellants has not been 
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able to specify any head of morality or 
public policy, which would be infringed by 
such a custom. He relies on a reference 
in Moore’s Malabar Law and Custom, 3rd 
edition, page 326 to the fact that in 1855 
the High Court questioned the propriety 
of two distinct laws of inheritance pre¬ 
vailing in the same family and to the 
decision of Mr. Holloway, as Subordinate 
Judge, against the validity of what he 
terms “a piebald system of descent” and to 
a Privy Councd decision in 1871. We 
have not been able to'obtain the full deci¬ 
sions in the two first mentioned cases and 
we do not think it safe to proceed on the 
account of them given by Mr. Moore- The 
Privy Council decision in Serumah Umah 
v. Pulatlian Vi/til (1) is reported. Their 
Lordships simply said that the special 
family custom relied on was not alleged or 
proved with sufficient distinctness or 
certainty. There is a judgment of Subra- 
mania Iyer, J., in A*san v. Pathumma 
(2) in which the right of any party who 
alleged such a custom as this to prove it 
by evidence was clearly recognised. We 
may also observe that the experienced 
Subordinate Judge, who tried the case 
and is a native of Malabar, refers to the 
custom as not uncommon within his 
knowledge. In these circumstances, we 
can see no r- ason why such a custom 
should not be recognised, if it is sufficient¬ 
ly established. 

The remaining question is -whether the 
lower Courts were justified in holding it 
to be established on the facts which they 
found. We cannot in Second Appeal 
interfere with their findings of fact. We 
can only consider whether the facts found 
were sufficient to support the custom. 
There is first Ex. XIII, the karar already 
referred to which draws a clear distinction 
between property in the hands of the male 
members of the family and that in the 
hands of the two females Pallichi and 
Pathumma, making no provision for the 
devolution of the latter. The other lan¬ 
guage used in the two karars is clearly 
appropriate to the Marumakathayam devo¬ 
lution. There are further four instances 
of assertion by Tharuvaryi Kutti that he 
followed Marumaka-hayam Law. On the 
other side nothing irreconcilable with the 
Marumakathayam devo lution has been 

(1) 16 W.R. P.C. 47. 

(2) (1899) 22 Mad. 494. 


shown us. We accordingly think the 
conclusion of the lower Courts was fully 
justified. 

In the result the Second Appeals Nos. 
1298 and 1299 are dismissed with costs 
and Second Appeal No. 1300, in which 
the respondent is not represented, is dis¬ 
missed without an order as to costs.- 

Appeals dismissed. 
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Sadasiva Aiyar and Coutts 
Trotter, JJ. 


Govindaewami Kadavaran —Defendant- 
Petitioner. 

v. 

Kaliaperumal Munayathiriyan and 
others —Plaintiffs-Respondents. * 


Second Appeal No. 502 of 1920 and 
Civil Revision Petition No. 308 of 1920, 
decided on 18th November 1920, from a 
decree of the Dist. J., Tanjore, in Appeal 
Suit No. 614 of 1918. 


•(ft) Civil P. C., S. 92 - Suit by trustees 
against co-trustee, for accounts can be instituted 
only in conformity until S. 92, Cl. (1). 

A suit by trustees against a oo-trustee for 
directing the defendant to Bubmit his accounts 
and to pay up whatever may be found ns the 
balance in his hands on the scrutiny of the 
nccounts falls under Cl. (1) and cannot be insti¬ 
tuted except in conformity with Cl. (1). 21 
Mad. 406 Dist., 

(b). Jurisdiction—Court havimj no jurisdic¬ 
tion to entertain certain type of suit, non-objec¬ 
tion by defendant does not confer jurisdiction. 


Where a Court has no jurisdiction to enter- 
in a particular type of suit, non-objection 
defendants in the first instance cannot 
nfer on the Court jurisdiction to deni with 
y question arising in the suit except the 
estion of jurisdiction. 9 All. 191 Ref. 

(c) Civil P. C„ O. 2. R. 2 —Plaintiff can relin- 
ish portion of claim only in plaint and not 
bsequcntly (Per Sadasiva Aiyar, J., Coutts 
■otter, J.. contra) 

(Per Sadasiva Aiyar, J., Couffs-2Vo«cr, J^ 
issenting) O. 2. R- 2, means that in bringing 
5 , plaintiff can in his olamt relinquish 
,y portion of his claim based , upon the 
file cause of action in order to bring it wUh- 
the jurisdiction of a particular C ° nrt - 
a soil has been filed in a Court having no 
risdiction to grant the reliefs .prayed for, 
e provision in O. 7, R. 10 of the Code at 
ice becomes applicable. 
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All proceedings which took place in the suit 
before return of plaint for presentation to 
proper Court are of no effect. 

•(d) Citil P C., S. 96 — Consent decree .— 
Consent originally given but subsequently resiled 
from - Decree may yet be consent decree. 

A decree passed with consent does not mean 
only a decree passed with the consent of the 
parties expressed at the moment the decree is 
passed. (27 M.L-J. 173 and 41 Mad. 233, Diss. 
from). So, a decree passed on the basis of a 
consent originally given but subsequently 
withdrawn is a cousent decree. 27 M.L J. 173 
and 41 Mad. 233 Diss. from. |P. 699, C. 2.) 

# 

V. Ifagavaehari —for Appellant 

K. S. Rrishiiasatcmy Aiydngar and P. 
S- R'lwasaicm;/ Iyengar — for Respondents 

Sadasiva Aiyar, J:—Second Appeal 
No. 502 of 1920 and the connected Civil 
Revision Petition No. 308 of 1920 have 
arisen out of a suit instituted by three 
trustees of a temple against their co¬ 
trustee in a Munsif’s Court. 

The suit as I understand the plaint, is 
one for directing the defendant to submit 
his accounts and to pay up whatever may 
be found as the balance in his hands on 
the scrutiny of the accounts. The Court, 
'fee paid on the valuation of the reliefs 
sought for were paid on two sums as fol¬ 
lows:—" (a) amount which plaintiffs esti¬ 
mate as likely to be due from defendant 
on account of receipts and expenditure in 
respect of the temple.Rs 950.-0-0,’’ 

Kb) for rendering accounts Rs. 50-0-0.” 
Order VII, rule 2, of the Civil Procedure 
Code, states that where the plaintiff sues 
for an amount which will be found due to 
him on taking unsettled accounts between 
him and the defendant, the plaintiff shall 
state approximately the amount sued for 
and I take it that Rs. 950 is mentioned 
accordingly in the plaint as such approxi¬ 
mate amount. 

As I said, this suit was brought in the 
Munsif's Court. Section 92 of the Civil 
Procedure Code, corresponding to old 
section 5J9, contain? a new clause, (clause 

k Tu C £ is ‘ as f°N° ws: —" Save as provided 
Dy the Religious Endowments Act, 1863, 
no suit claiming any of the reliefs specified 

m sub-section (1) shall be instituted in 

respect of any such trust as is therein 
re erred to ” (i. e., a public charitable or 
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religious trust) “except in conformity with 
the provisions of that sub section” (/. e., 
except in a Distric Court or in specially 
empowered Court after obtaining the sanc¬ 
tion of the Advocate General). Paragraph 
7 of the plaint, no doubt, recites that the 
defendant received certain moneys (1,300 
and odd rupees^ and certa n quantities of 
paddies (195 and odd Ttalams) belonging 
to the temple. But that recital was clearly 
inserted in order to show that the defendant 
it liable to Submit his accounts in respect 
of those amounts and paddies and the other 
moneys and paddies which must have been 
received by him (see 9th and 10th para¬ 
graphs of the plaint mentioning approxi¬ 
mate annual incomes of the temple) and to 
have the accounts duly scrutinized and to 
pay the balance after deducting authorized 
and valid expenses proved and established 
by siiih scrutiny. In paragraph 19 (5) of 
the plaint, the plaintiffs also seek for 
recovery of damages from the defendants 
for acts of malfeasance and misfeasance 
(the Munsif has, in the beginning of his 
judgment, set out the nature of the suit 
correctly), and I am, therefore, clear that 
the recitals in paragraph 7 of the plaint 
as regards certain sums and paddies 
cannot be treated as capable of converting 
the suit into or permitting us to construe 
the suit as, a simple money suit for the 
recovery of those particular sums and of 
the value of those particular paddies men¬ 
tioned in paragraph 7 alone. The decree 
passed wa? also not a money and a paddy 
decree for the amounts and quantities 
mentioned in paragraph 7 but for what 
was agreed upon as due on the scrutiny 
and settlement of accounts. 

Now sub-clause 1 of section 92, Civil 
Procedure Code has added to the sub¬ 
clauses of the old section 539 a new 
clause (d) whose word? are “directing 
accounts and inquiries” The present 
suit is a suit praying for a direction to the 
defendant to render accounts and for in¬ 
quiries into the amount due by him as 
such an accountable person and, therefore, 
clearly falls under clause (1). Hence, it 
follows tint as under new clause (2) 
of section 92, a suit claiming any of the 
reliefs specified in sub-section (lj ianoot be 
instituted except in conformity with the 
provisions of sub-section (1) t.a., except in 
the District Court or in a Subordinate 
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Judge’s Court, (all Subordinate Judges 
having been empowered by the Local 
Government in the Madras Presidency to 
entertain such suits), this suit brought in 
the District Munsif’s Court was brought 
in a court which had no jurisdiction to 
entertain it The decision in Nellaiyappa 
Filial v. Thangamci Nachiyar (1) was 
pronounced when the old Code was in 
force and when no provision correspond¬ 
ing to the provision of section 92, clause 
(2) of the present Civil Procedure Code 
was in existence. Having regard to 
the history of the legislation on this 
matter, I think the reasonable con¬ 
clusion is that the Legislature wanted to 
put an end to the conflict of decisions 
between the Bombay High Court and the 
Madras High Court on the question 
whether a suit may or may not be enter¬ 
tained for any or all of the reliefs men¬ 
tioned in section 539 (old Code) without 
conforming with the requirements of that 
section (present section 92, clause 1), if 
the plaintiffs were persons who had by 
the common law of the land or otherwise 
a certain peculiar and special interest in 
the trust (such as that of a trustee thereof) 
over and above that of the ordinary public 
“ having an interest in the trust. ” That 
conflict was intended by the Legislature 
to be ended by enacting clause (2) so as 
to favour the Bombay view. 

Now, taking it then that the Munsif had 
no jurisdiction to entertain the suit, the 
defendants, not taking an objection, in the 
first instance, cannot confer on the District 
Munsif jurisdiction to deal with any ques¬ 
tion arising in the suit except of course 
the question of jurisdiction. [See Ledgard 
v. Bull (2).J Order II, rule 2, no doubt, 
enables a plaintiff to relinquish any 
portion of his claim in order to bring 
a suit within the jurisdiction of a par¬ 
ticular Court. That, of course, means that 
in bringing the suit, he can in his plaint 
relinquish any portion of his claim based 
upm the same cause of action in order 
to bring it within the jurisdiction of a 
particular Court. But if a suit has been 
filed in a Court having no jurisdiction 
to grant the reliefs prayed for, I think 
the provision in Order VII, rule 10, of 
the Code once becomes applicable. 
That provision corresponds to old section 

(1) (1898} 21 Mad. 406=8 MLJ. 119. 

(2) (1887) 9 All. 191 = 13 I.A. 134 = 4 Sar. 711. 


57. In the old section.it was enacted "the 
plaint shall be returned to be presented to 
the proper Court in the following cases” 
and then follows the enumeration of cases 
where the Court had no jurisdiction to 
entertain the suit. Order VII, rule 10 
enacts the same provisions more tersely 
thus : "The plaint shall at any stage of 
the suit be returned to be presented to 
the Court in which the suit should have 
been instituted. ” Of course, it follows 
that all proceedings which took place in 
the suit before such return are of no effect. 

Now, as I said, this suit should have 
been instituted in the proper District Court 
or Subordinate Judge's Court and should 
not have been instituted in the Mun^if’s 
Court. Hence the only course open to the 
Munsif was to have returned the plaint to 
be presented to the proper Court. I think 
whether a second appeal lies or not, 
whether the civil revision petition isenter- 
tainable on the grounds set forth in it or 
not, the question of jurisdiction having 
been brought to the notice of this Court, 
the proper course is to do what the Dis¬ 
trict Munsif ought to have done, namely, 
to order the return of the plaint to be pre¬ 
sented to the proper Court. 


On the question what is a consent dec- 
ee within the meaning of clause (3) of 
section 96 of the new Civil Procedure 
3ode (that clause containing a provision 
lot found in the old Code), Tyabji, J., and 
nyseif expressed a certain opinion in 
iyyagiri Veer abating :tn v. KovVuri Bust- 
Jireddi (3) which was approved in Thennl 
immalv. 8okkammal\ (+)• Our opinion 
,vas that a consent decree was a decree to 
he pacing of which both sides consented 
n a communication or communications 
nade by both sides to the Court, and that 
i decree passed in accordance with the 
erms to which the parties might have 
:onsented outside the Court but to the 
oassing of which decree, one side withheld 
ind would not give its consent was not a 
:onseut decree. The soundness of that 
opinion was hotly criticised at the Bar 
ind my learned brother expressed strong 
iissent therefrom at the arguments. There 
;eems to be much to be sa.d ,n favour of 
[hat view. Having, however, regard to 


) (1914) 97 M.LJ. 173 = 1 LAV. 541 = 25 I.C. 
,, I.C.429—22 M.L.T. 

149. 
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the fact that in Order XLIII, rule 1 
(corresponding to old section 588) a new 
provision has been inserted under clause 
(m), allowing an appeal from an order 
under rule 3 of Order XXIII, recording or 
refusing to record an agreement of com¬ 
promise, I admit that there is great force 
in the contention that Order XXIII, rule 
3, Order XLIII, rule 1, clause, (m) and 
section 96, clause (3) should be read 
together, and that, so reading them together, 
the only appeal intended by the Legislature 
was an appeal against the “recording or 
refusing to record” the agreement alleged 
to have been made between the parties, 
about the passing of a particular decree, 
and that a decree passed on the 
finding arrived at in favour of such agree¬ 
ment is also intended in the expression, 
“decree passed with the consent of the 
parties” in section 96, clause (3). Though, 
in practice, there has been a distinction 
usually made between what is called a 
decree based on a compromise agreement 
and a decree passed with coosent, I am 
(on further consideration) not very much 
inclined to stand by the opinion Tyabji, 
J, and myself expressed in Ayyagari Veera- 
salingam v.Koovuri Basivireddi (3) as I am 
as much (if 1 may say so with respect) for 
curtailing unnecessary and repeated appeals 
as my learned brother. It is, however, 
not essential, to express a final opinion on 
that question for deciding this case. 

In the view I have above taken of 
the proper course to be followed by this 
Court where a lower Court has no jurisdic¬ 
tion to entertain a suit, all the procee¬ 
dings passed by the lower Court during 
the course of the suit ought to be set a'ide 
and the only order which ought to have been 
passed by that Court, vie , the return of the 
plaint to be presented to the proper Court 
ought to be passed, now. I would accor¬ 
dingly pass orders to that effect. 
As my learned brother takes a different 
view, the second appeal and civil revision 
petition will be dismissed, the former with 
costs in plaintiff’s favour. 

Coutts-Trotter, J.—I regret that I 
cannot agree on-all the points on which my 
learned brother has given judgment, though 
I do agree on some of them. 

I — 

First with regard to the appeal. I am of 
opinion that no appeal libs Under the Ctide 


and of course in that opinion I am in conflict 
with the two cases referred to. The matter 
is of some importance, and my view is that 
Courts ought not to encourage multiplicity 
of appeals where theCode has indicated that 
they should come to a stop. What happened 
in this case was that the defendant in this 
suit was alleged to have given full authority 
to his Vakil to arrange the settlement of the 
claim against him by the payment of a lump 
sum of money in lieu of the moneys and 
paddy claimed. The Vakils met and 
agreed on a figure which was endorsed on 
the pleadings and knowing the kind of 
person he had to deal with, the defendant’s 
Vakil got the defendant to sign the paper 
himself. When it came to the passing of a 
decree, the defendant began to resile from 
the compromise he bad entered into and 
made all sorts of allegations which have 
been entirely disbelieved by both the 
Courts below. An enquiry was held by 
the District Munsif as to whether or no it 
was a fact that the defendant had consen¬ 
ted to judgment being entered up against 
him, and as a result of that enquiry, he 
found that he had consented. Now, 
ordinarily that would have been done by 
the machinery of Order XXIII, rule 3. An 
application would have been made to 
record the compromise and the Court 
would have made an order recording the 
compromise and would have gone on to 
pass a decree in accordance with that and 
from that order there is an appeal given by 
Order XLIII, rule 1 (»»). So that what¬ 
ever the result of the suit,—I will come 
to that presently—from the order recor- 
ding the compromise there would have 
been an appeal, and if the Appellate Court 
came to the conclusion that the compro¬ 
mise ought not to have been recorded, il 
would, I suppose, have ordered the District 
Munsif to re-try the suit. 

But with regard to the suit itself, in my 
opinion, it is regulated by section 96 (3) 
which says that “no appeal shall lie from a 
decree passed by the Court with the 
consent of the parties." I want to follow 
the reason of the thing and I cannot agree 
with the two decisions that have been cited 
that a decree passed with consent meansj 
and only means a decree passed with thel 
consent of the parties expressed at thel 
moment the decree is passed. It $e$ps tq 
me that the reason of thfc- thing is this 
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there are only two ways in which a decree 
can come into being and there is no third 
way ; one is by allowing the dispute to be 
determined by the Court and the other is— 
you may call it compromise or consent or 
what you will—not by the determination of 
the Court but by reason of an agreement 
between the parties. That seems to me to 
be the essence of a consent decree and I 
cannot conceive of anything that is neither a 
decree by the determination of the Court nor 
by consent of parties. It seems to me 
that every decree must be one or other of 
those things and it seems to me that the 
policy of the Code is that all consent 
decrees when they have been once esta¬ 
blished to be by consent should be un¬ 
appealable. The consideration for con¬ 
sent or compromise decrees is that both 
sides give up the right of appeal for ever 
and the Code, I think, includes cases of 
this sort when it says that these consent 
decrees should not be appealable. The 
answer to this as I have pointed out al¬ 
ready by implication, is the answer pointed 
out in Thenal Animal v. Sokhammal 
(4), namely, that from the question of 
consent being proper or not ‘ there ought to 
be an appeal, that is, although you cannot 
appeal from the decree as a decree when 
it is a consent decree, you can appeal 
against the determination that it is a con¬ 
sent decree. Therefore, with regard to 
the appeal, my opinion is that no appeal 
lies and I do not think it lay to the lower 
\ppellate Court either. 

Then I come to the civil revision peti¬ 
tion and that I think is more difficult 
matter. The defendant is invoking the 
aid of this Court in revision to say that 
there was no jurisdiction in the District 
Munsif’s Court to try 'the suit. The suit 
is by three trustee* of a temple against a 
co-trustee asking for a variety of reliefs, 
and I think it may be said that the frame 
of the suit was very much to suggest that 
it was such a suit as would ordinarily be 
brought under section 92, Civil Procedure 
Code. Accounts were asked for and there 
was in the plainc’ a prayer for payment cf a 
certain lump sum of money and a certain 
defined quantity of paddy. Now, what 
the defendant says is that the suit being 
of the kind contemplated by section 92, 
Civil Procedure Code, and . the sanc¬ 
tion of the Advocate General not having 
befen obtained, it was incompetent for the 


plaintiffs to bring the suit without the 
sanction, and moreover, in a District 
Munsif’s Court. I agree that the language 
of section 92 must not necessarily be held 
to re-enact the old law as laid down in 
NtUniyappa Pillai v. Thangama Nacliiyar 
(1) and other cases; and that the prelimi¬ 
naries required by section 92 of the Code 
must be complied with. I here are two 
answers put forward; one is a very 
curious one and it is this. The civil re¬ 
vision petition is against an order, not 
against a decree, but it is to revise an 
order whereby the District Munsif refused 
to set aside the decree on the ground that 
it had not been obtained by a'genuine 
consent, the defendant having been deceived 
by his own Vakil. At any rate, the peti¬ 
tioner asks that his signature should be 
cancelled. What Mr. Krishnasw. my 
Aiyangar says is this : this has nothing to 
do with jurisdiction at all, simply to ask 
the Munsif to cancel the signature. I, at 
one time, was rather inclined to think that 
if there was no jurisdiction to try the case, 
there was no jurisdiction to try a point 
which can only be regarded as auxiliary 
to the case. It seemed to me that if he 
had no jurisdiction to try the suit, he had 
also no jurisdiction with regard to the 
petition. But I think there is another 
answer and it is one which I am prepared 
to adopt: in the plaint, as I have said, 
there are two pleas and there is a distinct 
claim for moneys and ‘paddy; and with 
regard to that, the action was settled by 
the defendant agreeing to pay so much 
money and the decree is for that and for 
none of the other reliefs. When the 
plaintiff consents to a decree in which one 
of the reliefs asked for is granted, it seems 
to me the only possible inference is that 
the Jest of the relief he abandons. 


the/* 

\r 


That brings us to the question on which 
unfortunately I have to differ from my 
learned brother, as to whether it isopen 
to the plaintiffs to clothe the Court with 
jurisdiction by abandoningall claims except 
a claim for a specified sura of money and 
paddy which would be a cause of action 
which the Munsif was clearly competent 
to try. The question is whether Order II, 
rule 2 permits that course to be taken. I 
cannot see what there is in Order II, rule 
2 which should hinder any person in 
abandoning any portion of his claim. It 
says “ the pontiff may relinquish any 
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portion of bis claim in order to bring tbe 
suit within the jurisdiction of any Court.” 
It seems to me that when the plaintiff 
abandous all his claims except his claim 
for money and paddy and states the com¬ 
promise as to that to be recorded and con¬ 
sents to judgment, he may be taken to have 
abandoned all parts of his claim which 
were obnoxious to the'provisions of section 
92 of the Code. I am therefore, prepared 
to hold that by that abandonment which I 
hold to have taken place, the District 
Munsif was invested with jurisdiction and, 
therefore, there is nothing we can touch in 
revision. 1 may add that in the last 
resort I would be prepared to say that 
this is not a case in which even if 
there was a lack of jurisdiction I should 
exercise the powers of this Court which 
are purely discretionary in this matter. It 
seems to me that this is a fraudulent and 
vexatious defence and that the defendant 
ought not to be allowed to pursue his 
dishonest attitude any longer. 

• Appeal dismissed. 
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Wallis, C. J. Seshagiri Aiyar, and 
Abdur Rahim, JJ. 

Namberumal Chettiar — Plaintiff-Ap¬ 
pellant 

v. 

RaghaVa Ohariar und others —Defend- 
ants-Respondents 

Appeal No. 89 of 1917, decided on 28th 
July 1920, from the decree of the Tempo¬ 
rary Sub. J.. Chingleput in Original Suit 
No. 41 of 1916. 


(a) Practice—Issues-Due execution of a mo 
gage according to law—Issue raising questi 
merely whether bond binds defendants is r. 
enough—Proper issue to be framed iudicated. 

An issue raising the question “whether tl 
suit mortgage bond was true, bona fide, t-uppe 
ted by consideration and binding on defendan 
does not raise the question as to the exeoutit 
the bond in the manner reqnired by la’ 
Ibe issue upon a question of this sort oug 
to have been whether tbe mortgage bond w 
executed us required by the Jaw. 

Act ' 

15 not affeetti by Evidence Act, 8.68. 


A mortgage bond in order to be valid must 
be executed in tbe presence of two attesting 
witnesses, 35 Mad. 607 (P.C.) Foil. S. 6S of tbe 
Evidence Act does not in any way affect tbe 
requirements of S. 59, T. P. Act. 30 All. 109 
and 39 All. 241, Diss. |P. 702, C. 2] 

Iu order to prove a mortgage-bond, ODe of 
tbe attestors must be called. It would be 
competent for that attestor or for any other 
witness to prove that the execution was in the 
presence of two attestors and it is not neces- 
sziy to call two attestors. Ther* may be cases 
where all the attesting witnesses are dead- 
wiien the requirements of the iaw would be 
satisfied by iny evidence which would show 
that the document was executed in the pre¬ 
sence of two attesting witnesses. 39 All. 112, 
R ef. [P. 7 i2, C. 2.| 

(c) Letters Patent (Madras), Cl. 12— Leave to 
site—Mortgage suit — Mortgaged properties partly 
within Madras and partly outside—It is immate¬ 
rial whether or not mortgagors had good title to 
property alleged to be teithin the jurisdiction of 
the court• 

Where the plaintiff seeks to obtain leave to 
institute a suit against the defendant on a 
mortgage by the delemlaut o: certain proper¬ 
ties one of which is alleged to be within the 
original jurisdiction of the High Court, it 
makes no difference whatever as to the juris¬ 
diction of the court whether or not the mort¬ 
gagor had n^good title 10 the properly situated 
within the jurisdiction of the Court, 
not apply. IP. 703, C. 2.J 

(d) Mortgage--Enquiry of nature of mort¬ 
gagor's interest in the property is relevant only 
for the purpose of Settling the sale proclamation 
and need not affect mortgagee aecrec-holc.cr’s 
right to execute decree. 

A direction for au enquiry as to what is the 
interest of tho mortgagor iu the mortgaged 
properties can only be for the purpose of set¬ 
tling the sale proclamation and in no way 
affects the rights of the mortgage decree-holder 
to proceed to tbe execution of his decree. 

IP. 704, C. 1.) 

(e) Mortgage—Suit on, decided - Subsequent 
suit by mortgagee impleading mortgagor and ali¬ 
enees subsequent to himself not impleaded in pre¬ 
vious suit is barred. 

After once a suit has been brought ou a 
mortguge auddeoided, a subsequent suit by 
the mortgagee impleading mortgagors and ali¬ 
enees subsequent to plaintiff, not impleaded in 
the previous suit, is entirely misoouceived. 

P. Venkataraviana Rao—ior Appellant. 

T. R. Ramaohandra Aitjar —for Respon¬ 
dent. 

Abdur Rahim, J.--I think there ought 
to be a further enquiry into the question 
whether the document Exhibit A (1) wa s 
duly executed as required by law. It is a 
deed of mortgage executed to the plaintiff 
by the 1st defendant, and it also includes a 
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sub-mortgage of properties belonging to 
defendants 3 and 6. There are 5 attest¬ 
ing witnesses altogether. One of them 
was examined and his evidence was 
that he was present at the time of 
the execution of the deed. It was ;-ought 
to be elicited from him in cross-examination 
that the other attesting witnesses were not 
present at the time of execution. The 
learned Pleader for the aopellant says that 
his client was taken by surprise and had not 
sufficient opportunity to examine the other 
attesting witnesses. It appears that at the 
earlier stages of the hearing they had been 
summoned and were actually present. On 
the day the case was posted for further hear¬ 
ing the pleader who had conducted the case 
of the plaintiff, all along was unable to be 
present and another pleader appeared be¬ 
fore the trial Judge. It rather seem- that that 
gentleman did not quite realise the neces¬ 
sity lor proving that the mortgagor exe¬ 
cuted the document in the presence of at 
least two attesting witnesses. He asked 
for an adjournment, but the Subordinate 
Judge refused to grant an adjournment 
and proceeded with the case. That is so 
at least according to the affidavit filed by 
the appellant. The pleader for the defend¬ 
ants applied for an express issue to be 
raised whether there was any proof of the 
due execution of Exhibit A (1). I his was 
after the evidence was closed. The Sub¬ 
ordinate Judge considered ^uch an issue 
unnecessary and reserved judgment. Judg¬ 
ment was not delivered until some days 
afterwards, and the Subordinate Judge 
found that the document was not proved 
to have been executed in the manner re¬ 
quired by section 59, of the Transfer of 
Property Act, that is to say, i.e, in the 
presence of at least two attesting witnesses. 
It may be that that conclusion was right 
upon the evidence as it stood. But I think 
that a further opportunity should be given 
to the plaintiff to examine Ins other attest- 
ing witnesses to prove the fact if it be so 
that they or at least two of the attestii g 
witnesses were present at the time of t e 
execution of the document. The first '“JJ® 
which has been pointed to us asraismgthe 
.question, did not in fact raise the quesuon 
at all. It raised the question whether 
the suit mortgage bond was tine bona-fide, 
supported by consociation and binding on 
lefendants, 2 and 6”. Then no objection 
js to the proper execution of the document 
[was taken in the written statement either* 


The issue upon a question of this sortl 
ought to have been whether the mortgage 
bond was executed as required by the law.l 

As regards the law, there can be 
no doubt that section 59, Transfer of 
Property Act, as interpre.ed by the 
Privy Council in Shamu Patlar v. 
Abdul K"dir Raviithan (1) requires that 
a mortgage bond in order to be valid 
must be executed in the presence of two 
attesting witnesses. Section 68 of the 
Evidence A.ct further requires that one at 
least of the attesting witnesses to a mort¬ 
gage bond should be called, if there is any 
alive. But that does not in any way affect 
the requirements of section 59 of the 
Transfer of Property Act. Section 68, of 
the Evidence Act, lays down that in order 
to prove a mortgage bond, one of the attes¬ 
tors must be called. It would be compe¬ 
tent for that attestor or for any other wit¬ 
ness to prove that the execution was in the 
presence of two attestors and it is not 
necessary to call two attestors. There may 
be cases where all the attesting witnesses 
are dead, when the requirements of the 
law would be satisfied by any evidence 
which would show that the document was 
executed in the presence of two attesting 
witnesses. That is the effect of the ruling 
in Uttam Singh v. Hukam S>'ngh (2). Reli¬ 
ance was placed by Mr. Venkatasubba 
Row on the ruling in Ram Dei v. Mumm 
La' (3) and Shib D-njalv. Sh(o Ghulam (4) 
and he contends that these decisions lay 
down that if one attesting witness is called 
and he proves that he saw the executant 
execute the document, then it need not be 
shown that the execution was made in the 
presence of two attesting witnesses. I am 
not sure that this was what was intended 
to be laid down for such a proposition 
would be directly in the teeth of sect '°° 
59 of the Transfer of Property Act. And I 
may mention that it does not appear from 
the reports that the learned Judges bestow¬ 
ed sufficient attention to the judgment of 
the Privy Council in Shamu Patter v. Ab¬ 
dul Kadir Ravuthan (1). 

(1) (19t2) 35 M. 607 = 16 I.C. 250 = 39 I.A. 

(2) (WIT) 39 All. 112 =*33 I. C. 651 = 15 A. H. 

J 167 

(3) (1917) 39 All. 109=38 I. C. 175=14 A. L. 

(« (1917) 39 All. 341=38 l, C. 694=15 A. L. 

J. 164. 
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I think therefore that there should be a 
further enquiry into the que-tion whether 
Exhibit A (l) was properly executed in 
accordance with the requirements of the 
law, and it will be open to the parties to 
adduce fresh evidence on the point. The 
other questions will be dealt with on 
receipt of the finding. 


1 he finding will be submitted within two 
weeks after the reopening of this Court, 
and 10 days will be allowed for objections. 
Defendants 2 and 6 are under the circum¬ 
stances entitled to costs of this hear¬ 
ing, whatever may be the ultimate 
result. The appeal is not pressed agrinst 
the 3rd defendant. It is therefore dis¬ 
missed with costs so far as thisdefendaut- 
reepondent is concerned. 


Seshagiri Aiyar, J.:—I agree. I wish 
to say a word about the contention raised 
by Mr. Venkata Subba Row that on proof 
by one attesting witness of the execution 
of the mortgage-bond there is a presump¬ 
tion that it is a valid one. In my opinion, 
this is mixing up two distinct questions, 
one relating to the validity of the docu- 
ment which is controlled by section 59, of 
the Transfer of Property Act, and the 
other relating to proof of the document 
which is governed by section 63, Evidence 
Act. Section 68 is an onerous provision. 
Under section 67, a document can 
be proved by any witness. Under 
section 68, it is necessary that a 
particular class of witnesses sh'uld be 
called in order to prove a document which 
is required by law to be attested. There¬ 
fore this provision does not do away with 
the necessity of showing that the docu¬ 
ment is valid. A document may be proved 
as required by section 68 and put on record 
None-the dess in order that a decree may 
be founded on it, it must be shown to be 
valid ; and for this purpose we mu^t go to 
section 59, of the Transfer of Property Act. 
That section lays down that unless a 
mortgage is attested by 2 witnesses, there 
cannot be a proper mortgage. Mere proof 
by a single witness that it has been exe¬ 
cuted, cannot enable a party to get a 

Tl ee °° ,he mor tgag e , unless it is also 
shown that at its execution, the document 
was attested by 2 witnesses. The decision 

* 5L •™ De l Lai (3) and another 

decision of the same Court in UtlZ 


Singh v. Hukam Singh (2) if I may say so 
with respect, do not seem to have re¬ 
cognised that before a person could obtain 
a decree upon a mortgage it must be proved 
to be valid. The learned Judges were 
dealing only with the mode of proof and 
not with the validity of the document. As 
pointed out by my learned brother, the 
decision in Shamn 1‘atier v. Abdul Kadt'r 
Jlavtilhan (1) leaves no room for doubt 
that in order that a decree maybe founded 
upon a mortgage-deed, it should be proved 
to have been executed by a person and 
also attested by two witnesses. These 
requirements are wanting at present on 
the evidence let in. 

I wish to say nothing more about the way 
in which the case has been conducted in 
the lower Court It seems to me that this 
is a fit case for giving the party an indul¬ 
gence on the condition imposed by my 
learned brother. 

fin pursuance of the order contained in the 
above judgment, the Temporary Subordinate 
Judge of Chiugleput submitted the finding that 
Ex. A (l) was properly executed in accordance 
with the requirements of the law as laid down 
by their Lordships.) 

[The appeal coming on for final hearing 
before Wallis, C. J. and Seshagiri Aiyar, 
J. the following judgment was deliver¬ 
ed :— 

Judgment. —1 his litigation has taken 
a somewhat unfortunate course, but we 
feel bound to give effect to the clear legal 
principles which, in our judgment, apply 
to the case. The plaintiff obtained leave 
to institute a suit against the 1st defend¬ 
ant on a mortgage by the 1st defendant 
of certain properties one of which was 
alleged to be within the original juris¬ 
diction of this Court. Here we may 
say in passing that it appeais to us 
to make no difference whatever as to the 
jurisdiction of this Court whe her or not 
the mortgagor had a good title to the pro¬ 
perty situated within the jurisdiction of 
this Court. What be did was he mortga¬ 
ged bis interest, such as it was, in immo> 
veable property situated within the jurisdic¬ 
tion of this Court and that, in our opinion, 
was quite sufficient to give this Court 
jurisdiction to give leave. However that 
is really not a question which arises here. 
The plaintiff obtained an ex parte decree 
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against the 1st defendant, and having ap¬ 
parently heard that the 1st defendant, was 
not a full owner but a mortgagee of some 
of the items of the properties included in 
the mortgage, he apparently obiained from 
Mr. Justice Bake well an order to insert in 
the decree a direction for an enquiry as to 
what was the interest of the mortgagor in 
the said mortgaged properties. In our 
opinion such an enquiry could ouly be for 
the purpose of settling the sale proclama¬ 
tion and in no way affected the right of the 
plaintiff decree-holder to proceed to the 
execution of his decree. If he had brought 
.the properties to sale after that enquiry and 
either purchased them himself or any one 
else had purchased them, then that auction 
purcha-er could have proceeded to enforce 
his rights against the mortgagors of the 
1st defendant as to those items by bring¬ 
ing a suit for sale when they would have 
had to exercise their right of redemption 
or to allow the suit properties to be sold 
and in that way, the rights of the parties 
would have been fully worked out. What 
the plaintiff was advised to do was to 
obtain a stay of execution of the Original 
Side decree and to file a fresh suit in the 
District Court of Chingleput against the 
mortgagors of these items and, also, as 
regards some other items to join alienees 
subsequent to himself with regard to whom 
he alleged that he did not know of their 
existence when he brought his suit in this 
Court. Here again it was unnecessary to 
bring another suit because, if the first dec¬ 
ree had been executed, as the subsequent 
alienees were not parties to the suit they 
might, if so minded, have sued to redeem 
those items from the auction-purchaser on 
suitable terms. If they did not choose to 
do so, the purchaser would remain undis¬ 
turbed. There was therefore no necessity 
for the plaintiff to bring this second suit 
and there is no ground in law for his doing 
so If the second suit had been brought 
afier an order absolute for the sale was 
obtained against the 1st defendant m the 
first suit, then it is perfectly clear that the 
original cause of action would have -been 
merged in the d-cree and that no subse¬ 
quent suit could be brought aga.nst h.m ; 

and, even suppo-ing that as alleged or he 
aDoellant, the second suit was instituted 
before the making of the order absolu e 
in the first suit, still in our opm™. 
provisions of section 11, ^ 1V1 
Code are sufficient to prevent the plaintiff 


from instituting a suit about an issue which 
had been tried and decided in a previous 
suit in this Court. The present suit in our 
opinion both as against the 1st defendant 
and as against the subsequent alienees 
against whom the auction-purchaser in the 
first suit will be entitled to enforce his reme¬ 
dies in execution of the decree in that suit, 
is entirely misconceived. 

On this ground, the suit fails and the 
appeal must be dismissed with the costs 
of defendants 2 and 6 (one set). 

Appeal dismissed. 
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Sadasiva Iyer and Coutts-Trotter, JJ. 


Govindasami Pillai —Appellant 

V. 

Besai Goundan and another —Respon¬ 
dents. 


Appeal No. 64 of 1920, decided on 
19th April, 1921, against the Order of the 
Dist. J., Coimbatore, in Execution Petition 
No. 1 of 1917. 


* Limitation Act. Ss. 20 and 19-Court paying 
in course of its duty money due by judgment- 
debtor is latter's agent-Paper signed by Judge 
indicating payment is signed by person maJung 
payment• 


>er Sadasiva Iyer. J.-The provisions in 
19 and 20 of the Iudinn Limitation Act could 
: have been based upon any fiction of an imp- 
i new promise to pay. The Indian Law must 
held to have required the handwriting of the 
reon making the payment merely in order to 
ilude fraudulent oral testimony as to pny- 
nt jnst ns the Statute of Frauds tried to 
.vent Courts being flooded with perjury 
the case of sale of goods etc. A Court 
ping in the course of its duty the money 
B by the judgment-debtor is a legally 
astituted agent of the )«dgme?t- 
t,tor for that purpose and the 11 “f 
the Judge signing a paper '"“f T 
sain was paid to the decree-bolder in tne 
nresencethrough the Courtis the nand- 

W D R° f 20 h • D P is r s S0 6 n Bom k e26 a^lAlS*, 

ll m 701 !!^.W a 1 * p. 707, C. 2.3 

Per Courts Trotter, J.-The P»w>iple deducU 
, from Chinnery v. Evans (1864) n 
q i?”hi?-that if a debtor’s assets are so 
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placed, either by his own act or by operation 
of law, that, if some one other than he alone 
can release them for the purpose of making 
payments due from him, then the act of that 
other in operating upoa the debtor's assets 
must be treated as the act of t'ue debtor him¬ 
self, the volition of the debtor in such a case 
being neither requisite nor relevant If that 
be so, it appears to me that the words“his agent 
duly authorised in that behalf” in S 20 of the 
Limitation Act are satisfied by the act of the 
Judge of Court which authorises the payment, 
and that his handwriting is rightly described 
as that of the person making the payment. 

[P. 707.C. 2, & P 703 C. 1-1 

K. S. Rr/fihn t$wamy Ai yang at —for 
Appellant. 

T. M. Krishnaswamy Aitjar —for Res¬ 
pondents. 

Judgment. :— The assignee decree- 
holder is ihe appellant. The following 
are the relevant facts and dates. On 
20-9-1912, the final decree for sale of the 
hypothecated properties was passed. Iiems 
4 and 5 of the hypothecated properties were 
afterwards acquired by the Government 
under the Land Acquisition Act and Rs. 
3,400 (compensation money) was deposited 
in Court for the Government on 11-8-1914 
to the credit of the suit. The decree 
amount with interest on that date amount¬ 
ed to Rs. 3,926-0-0 according to the decree- 
holder. The decree-holder drew the com. 
pensation amount-of Rs. 3,400/- fromrhe 
Court on 11-8-1914 and he filed the pre¬ 
sent execution application for sale of two 
other hypothecated items on 10-8-1917. 
The questions for consideration are (1) 
whether the execution petition is barred 
by limitation, and (2) what was the balance 
due under the decree, whether it was Rs. 
500/-and'odd-with interest from 11-8-1914 
as claimed by the decree-holder ora lesser 
sum and if so, what sum? 

The lower Court on 30th September 
1919 held on the second point that only Rs. 
103-7-8 was the sum due on 11-8-1914 
under the decree. On the first point, it 
held that because on 11-8-1914 the com¬ 
pensation amount Rs. 3,400 was paid to 
the decree-holder on account of the decree 
by consent of the judgment-debtors, sec¬ 
tion 20 of the Limitation Act gave a fresh 
starting point of limitation and hence the 
execution petition of 10-8-1917 was not 
barred by limitation. It accordingly di¬ 
rected execution to issue for the Rs. 103/- 
and odd with interest. This appeal by me 
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decree-holder was based on the ground 
that really Rs. 500/- and odd was due and 
not merely Rs. 103/- and odd on 11-8-1914 
under the decree. Having heard both* 
sides and gone through the records, I agree 
with the lower Court in its conclusion that 
only Rs. 103/ and odd was really due on 
the above date. So the appeal fails and 
has to be dismissed with costs. 

But there is a memorandum of objections 
filed by the 1st defendant (the judgment- 
debtor) and the contentions in that memo¬ 
randum are:— 

1. The learned Judge ought to have 
held that the payments made expaite hav¬ 
ing reference to their nature and mode 
did not come within section 20 of the Li¬ 
mitation Act and the execution petition 
was therefore barred. 

2. The Courts below ought to have held 
that even otherwise, the decree has been 
fully satisfied by payments made. 

As regards the second contention that 
full satisfaction had”been made, there is 
nothing in it and the District Judge was 
right in finding that Rs. 103/- and odd still 
remained on 11-8-1914. 

The much more important contention 
remains, namely “the payment made es¬ 
parto in August 1914 did not come within 
section 20 of the Limitation Act” and 
could not therefore ‘save limitation. 
Section 20 of the Limitation Act (omitting 
the words unnecessary for the decision 
in this case) is as follows :— 

“Where part of the principal of a debt is, bo 
fore the expiration of tho prescribed oeriod 
paid by the debtor or by hie scent duly autho¬ 
rized in this behalf, a fresh period of limitation 
shall be computed from the time when the pay¬ 
ment was made ; provided that in the cnee of 
part payment of the prinoipal of a debt, the fact 
of tho payment appears in the handwriting 
of the person making the same. Explanation 
—Debt includes money payable under n 
decree ” 

The payment of Rs.'3,400/- was clearly 
part payment of the principal of the decree 
debt. But two other questions rema n to 
be considered namely, (1) Whether the 
fact of the payment appears in the hand¬ 
writing of the person making the same ; (2) 
whether the payment was made by the 
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debtor or by his agent duly authorised in 
that behalf. 

On the first question, the decree-holder 
in this case produced before us copies of 
Court records showing that when the 
Rs. 3,400/- was paid out, the Judge signed a 
paper indicating that Rs. 3,400/- was paid 
to the decree-holder in the presence of the 
Judge and through the Court. I think this 
record sufficiently satisfies the condition 
that the fact of payment should appear in 
the handwriting of the person making the 
same. 

The only question that remains there¬ 
fore for considera'ion is whether the Judge 
can be called an agent duly authorised by 
the judgment-debtor to make the payment. 

Notwithstanding some obiter dicta of 
their Lordships of the Privy Council based 
on English decisions that the reason why 
an acknowledgment of indebtedness gives 
a fresh starting point'for limiiation is that 
it gives a fresh cause of action by reason 

I of its implying a fresh promise to pay, I 
am clear that the provisions in sections 19 
and 20 of the Indian Limitation Act could 

E ot have been based upon any such fiction 
f an implied new promise to pay. Under 
ection 19, explanation 1, an acknowledg¬ 
ment signed by the party liable is sufficient 
even when accompanied by a refusal to pay, 
whereas in consequence of the fiction of an 
implied promise to pay being necessary 
under the English decisions, an acknow¬ 
ledgment accompanied by a refusal to pay 
is insufficient under the English law to 
afford a fresh starting point for limitation, 
as that fiction of an implied promise to 
pay becomes still-born in consequence of 
such refusal to pay. 

I think the Indian Law must be held to 
have required the handwriting of the per¬ 
son making the payment merely in order to 
exclude fraudulent oral testimony as to 
payment, just as the Statute of Frauds 
ried to prevent Courts being flooded with 
Derjury in the case of sale of goods etc. 

The fiction of an implied promise to pay 
and the accrual of a new cause of action 
by an unregistered acknowledgment or a 
payment of in'erest as such would not help 
mortgage-creditors to ob ain decrees for 
sale as the new promise not being evidenc¬ 
ed by a registered deed cannot be made to 
affect immovable property. The law of 


V. DAS AI GOl-NDAN 

limitation is partly intended to promote 
diligence on the part of creditors in the 
matter of recovery of their debts. The 
concession made in favour of creditors by 
the provisions of sections’19 and 20 of the 
Limitation Act are intended to express the 
view of the legislature that a creditor will 
not be considered wanting in such diligence 
in bringing his suit and he will not be pen¬ 
alised by the bar of limitation if he had 
been diligent enough to get the handwriting 
of the debtor to evidence an acknowled?- 
mentof the fact of the part payment with¬ 
in the period of limitation. 

Provided therefore the evidence of the 
payment is in a writing binding on the 
debtor it seems tome the object of the legis¬ 
lature is satisfied, and in construing the 
words “agent duly authorized’ 1 , the Courts 
ought in my opinion be as liberal as possi¬ 
ble. Section 21 (1) of the Limitation Act 
says that the expression "agent duly 
authorized in this behalf” in sections 19 
and 20 shall “in the case of a person under 
disability, include his lawful guardian, com¬ 
mittee or manager or an agent duly autho¬ 
rised by such guardian, committee or man¬ 
ager to sign the acknowledgment or make 
the payment.” This shows that the autho¬ 
rization need not be a. voluntary authori¬ 
zation ; for, the guardian of a person under 
disability does not get his authority through 
any voluntary act of the person under dis¬ 
ability but by law. In Ragvonath Dose 
Cookman V. Ranee Shirmonee Vat HLha- 
debee (1) there is a sentence in the decision 
as follows : "As regards the sale m_de on 
the 8th March 1869, from which a sum of 
Rs. 2u6 was realized, we think that it 
cannot be considered a part payment under 
section 21 so as to give a new period of 
limitation.” Section 21 considered therein 
was section 21, Act IX of 1871 which is 
similar to section 20 of present Limitation 
Act so far as the question under considera¬ 
tion is concerned. No reasons are given 
for the opinion. Further, the point whe¬ 
ther the condition as to the payment ap¬ 
pearing in the handwriting of the person 
malting the payment or bis duly authorized 
agent was not rai=ed or considered in that 
case. In Ramckandra Qane*h v. Devba{2) 
no judgment was given and the Court 
discharged the rule granted in favour of 
the decree-holder without giving any 

"(i) 24 wTSTaoT 

(2) (1882) 6 Bora. G2G. 
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reasons. Whether the Court intended to 
adopt ali or only some of the arguments 
advanced by the Vakil for the judgment- 
debtors as found in the report does not 
appear. One of such arguments was that 
an acknowledgment must hare contained an 
express or implied promise to pay, quoting 
English decisions. I have shown that those 
decisions are inapplicable in construing the 
Indian Limitation Act. Of course from 
an involuntary payment a promise to pay 
the balance cannot be implied. Ragoonath 
Does Gookman v. Ranee Bhirmonee Pat 
llahadebeeil ) was also quoted in that case 
not in the arguments before the High 
Court but only by the lower Court in sup¬ 
port of its opinion. It appears from the 
report that the payment relied upon was 
not part payment of the principal in the 
handwriting of the person making the pay¬ 
ment but payment of interest and it was 
argued by the creditor that the recovery of 
rent decreed in a suit brought by the 
usufructuary mortgagee on a bond provid¬ 
ing for payment of rent in lieu of interest 
was payment of interest on the mortgage 
bond. The defendants argued that the 
payment in satisfaction of the decree 
passed for rent is not a payment to the 
creditor of interest as such. It may be 
that the argument was accepted* and so 
the rule was discharged by the Bombay 
High Court on that ground. I am unable 
therefore to accept the head-note of the 
reporter as really representing the opinion 
of the Judges in that case. In Oudh 
Behart Pan-le v. Mahablr Bahai (3) the 
only question decided was that because 
the part payment by sale in execution of 
the judgment-debtor’s property did not 
appear in the handwriting of the judgment- 
debtor, it could not save limitation. In 
Brew v. Breto (4) decided by four Judges 
on the language of a statute which re¬ 
quires that "some part of the principal 
money or some interest thereon, shall have 
been paid or some acknowledgment of the 
right thereto shall have been given in 
writing signed by the person by whom the 
same shall be payable or his agent,” in 
order to save limitation, the Court followed 
the principle of the decision in Chinnery v. 
Evans (5). In that case, the payment by 

(8) (1909) 8] All. 690 = 6 A. L. J. 886. 

f4) (1899) 2 Ir. Rep. 163. 

(5) (1864) 11 H.L.C. 116 = 10 Jur. (N.S.) 865 
= 18 W. R. 20 = 11 L. T. 68 = 11 E. R. 1274. 


a receiver appointed under the Mortgage 
Act was held to be payment by the agent 
of the person liable to pay though the re¬ 
ceiver was appointed by the Court and not 
by the mortgagor and was appointed for 
the benefit of the mortgagee to receive "for 
him particularly" the rents of the mort¬ 
gagor’s property. Johnson, J. says in 
Brew v. Brew (4) at page 169: 

'• Whether it is by the agency of a receiver 
or sheriff, the payment is made to the creditor 
on foot of the debt which the debtor is bound 
in law to pay, acd out of the debtor’s rents 
or chattels as the ca»e may be, for the debtor 
aod on his account, to the extent of such pay¬ 
ment, the debtor is discharged from so much 
of the judgment debt. I therefore think that 
such payments by a sheriff are not payments 
by a stranger to the judgment-debtor, but are 
payments out of the debtor'6 chattels by a 
persou paying for hiir and ou his account 
what he is bound to pay." 

Per Lord C ran worth in Chinnery v. 
Evans (5). 

In Lakshmanan Ohetty v. Badayappa 
Chetty 16) a Bench of this Court held that 
an acknowledgment of a debt made by a 
receiver appointed by the court on behalf 
of a firm under dissolution is a valid 
acknowledgment saving limitation by rea¬ 
son of the provisions of section 19 of the 
Limitation Act as he was an agent 
authorized to make the acknowledgment. 

If a sheriff of the Court making the pay* 
ment can be considered an agent of the 
debtor, I see nothing in principle or reason 
which should prevent me from holding that 
aCourt paying in the course’of its duty the] 
money due by the judgment-debtor is alsol 
a legally constituted agent of the judg-| 
ment-debtor for that purpose. 

In the result, 1 think that the require¬ 
ments of section 20 are satisfied and I 
would dismiss the memorandum of objec¬ 
tions also with costs. 

Coutts-Trotter, J.:-I entirely agree. My 
Lord has covered the ground so thoroughly 
that I only propose to add a word on the 
last point. I think the principle deducible 
from Chinnery v. Evans (5) is this:—that 
if a debtor*s assets are so placed, either by 


(6) (1918) 35 Rl. L. J. 571=8 L. W. 594-48 
I.O. 179 = (!9J8) M. W. N. 877. 
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his own act or by operation of law, that, if 
some one other than he alone can release 
,them for the purpose of making payments 
|due from him, then the act of that other 
jin operating upon the debtor’s assets must 
be treated as the act of the debtor himself, 
the volition of the debtor in such a case 
being neither requisite nor relevant. If that 
be so, it appears to me that the words “his 
agent duly authorized in that behalf” in 
section 20 of the Limitation Act are satis¬ 
fied by the act of the Judge of Court which 
authorizes the payment, and that his 
handwriting is rightly described as that of 
the person making the payment. 

Appeal and Cross-objections’dismi'sed. 


A. 1. R. 1921 Madras 708. 

Oldfield and Ramesam, JJ. 

(Anankaran Puthiuvalappil) Mussan 
Haji —Plaintiff-Appellant. 

V. 

Thiyan Thavdra Koran and other — 
Defendants-Respondents. 

Second Appeal No. 1142 of 1920, 
decided on 28th April 1921, from the 
decree cf the Dist. J., North Malabar, in 
A. S. No. 555 of 1916. 

Landlord and tenant—Suit against landlord— 
Tenant under p < ior lease, not party—Decision 
against landlord does not bind tenant-Civil 
P. C.,S. 11. 

A person bolc*iDg uud<r a lease granted 
before a suit is not bound by the decision 
acainst his lesao: in that suit if he is not a 
party to it. 33 Mad. 459 Dist. 8 All. 824; 
32 Cal. 357 ; 35 Bom, 297; 40 Bom. 679 and 
36 California 489, Foil |B. 708, C. l.J 

B. Pocher —for Appellant. 

0. Madhavan Nair and V. P. Karuna- 
karan Nambiar —for Respondents. 

Oldfield, J .:—The lower Appellate 
Court has so far decided the case against 
the plaintiff'appellant, because it answered 
in the affirmative the question whether a 
person holding under a lease granted before 
a suit is bound by the decision against his 
lessor in that suit, although he is not a 
party to it. We cannot follow the lower 
appellate Court in this; and in fact the 


only support adduced for its opinion is the 
quotation from an American author in 
Seshappayav. Yenkafara'/ruina Upadyail). 
But the portion of that quotation at 
present maierial was not so far the pur¬ 
pose of the issue in that case and the 
learned Judges in fact, after observing 
that it was inconsistent with the principle 
of English, Irish and Indian cases, 
declined to decide as to its correctness. 
On the other band, although no case of 
tenancy has been shown us, the principle 
applied to other cases of transfer in Sita 
Bam v. Amir Begum (2); Joy Chandra 
Banerjee v. Sreenatu Chatterjee (3); Abdul 
Ali v. Makhun Abdul Hussain (4) and 
Bamachandra Dhotido v.Malkapa (5) is in 
accordance with plaintiff’s contention. Ad¬ 
opting that principle, we must set aside the 
lower appellate Court’s decree and remand 
the appeal to it for further hearing on its 
merits. Costs to date here and in the lower 
appellate Court will be provided for in the 
decree to be passed. Stamp value will be 
refunded on application. 

Ramesam, J.; —l will only add that an 
illustration of the principle of privity by 
subordination, Bigelow gives (6th edition at 
page 160) is the common law case of feof¬ 
for and feoffee. This he says is Coke’s 
illustration. Then he mentions the case of 
land-lord and tenant for wnich no authority 
is cited. On the other hand Black on Judg¬ 
ments Vol. II, section 549 states the law 
in the other way citing Satferlee v. Bliss 
(6), so that even in America it is doubt¬ 
ful whether the law as to landlord and 
tenant is as stated by Mr. Bigelow. All 
other authority is against it. I agree in 
the order of my learned brother. 

Case remanded. 


(1) (1909) 33 Mnd. 459= 20 M. L. J. 752 = 5 
I. C. 732 = (1910) M. W. N. 260. 

(2) (1887) 8 All. 324 = 1886 A. W. N. 101. 

(3) (1905) 32 Cal. 357=1 C. L.J. 23 (P.C.). 

(4) (1911) 35 Bom. 297 = 10 I 0. 890 = 13 Bom. 

L. R. 268. , 

(5) (1916) 4', Bom. 679 = 36 I.C. 443 = 18 Bom. 
L. R. 767 

(6) 36 California 489. 
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'AIR. 1921 Madras 709. 

Krishnan and Odgers, JJ. 

Pedlapalayavi Bo Utchari —Defendant- 
Petitioner 

v- 

Peddapalayam Muniyachari —Plaintiff- 
Respondent. 

Civil Revision Petition No. 81 of 1921, 
decided on 17th August, 1921, from the 
Order of the Dist Munsif, Tirupati, dated 
15th December, 1920, in C.M.P. No. 392 
of 1920. 

(a) Civil P-C., Sch. 2., Para, 1, Cl. (/)—Court 
can refer to arbitration only matters in dispute 
in the suit itself. 

The Court’s jurisdiction to refer to arbitra* 
tion is confined to matters in difference in the 
suit itself, and not extended to all matters in 
dispute betwsen the parties. 42 Mad. 633, Foil. 

[P. 709,0. 1.] 

•(b) Civil P.C., 0.23, R. 3-An invalid arbi¬ 
tration award cannot be treated os a lawful 
compromise. 

An award under an invalid reference being 
itself invalid gives no rights either as an 
award or as a compromise. 

Semblc.—S. 89, Civil P.C., i6 a bar to the 
contention that such award should be treated 
as a lawful agreement or compromise under 
O. 29, R. 3. 40 Bom. 386, Foil. (P. 709, C. 2.] 

N. Chanlra8ekhara Aiyar --for Petitioner. 

V. Bamadat —for Respondent. 

Judgment.:—On the first point taken 
we agree with the Lower Court that 
the Court’s jurisdiction to refer to arbi¬ 
tration is confined to matters in difference 
in the suit itself and not extended to all 
matters in dispute between the parties. 
Though the wording of paragraph 1, clause 
(1) of the second schedule, Civil Procedure 
Code, is not free from ambiguity when 
taken by itself the matter is made clear by 
a reference to forms 1 and 2 of the fecbedule, 
particularly the latter. Under the old Code 
the corresponding section 506 clearly 
referred to matters in difference in the 
fuit. We think no change in the law was 
intended by the change in the wording of 
the rule in the new Code; but it was only a 
verbal change. Furthermore, on principle, 
it is difficult to hold that the legislature 
intended that a Court which has no juris¬ 
diction over the subject-matter in dispute 
should have power to refer it to arbitration, 
puch a result would follow if we give tp 


the words “ any matter in difference be¬ 
tween them” in paragraph (!), Schedule II, 
Civil Procedure Code, an extended meaning 
to include all matters in dispute between 
thfc parties and not included in the suit. 
We consider therefore the reference in this 
case was not a valid reference and the 
award on such a reference cannot be 
treated as a valid award and it was 
rightly rejected by the lower Court; Vide 
Potita Pcivana Panda v. Narasinga 
Panda (1). 

It is next urged that the award should 
have been accepted as a lawful agreement 
or compromise of the suit claim under O. 
23, R.3, Civil Procedure Code, and a decree 
passed in accordance with it so far as it 
related to the suit. Now itdoes not appear 
from the records such an application was 
made to the lower Court and it is doubtful 
if the point should be allowed to be taken 
before us. However, as the petitioner’s 
Vakil says the point was taken, we have 
not refused to hear it. 

We are however inclined to think that, 
an award under an invalid reference being 
itself invalid gives no rights either as an 
award or as a compromise. 

We are further inclined to follow the 
view taken by Macleod, J. (Now Chief 
Justice) in SJutvak Shaw v. Tyab Hah\ 
Ayub (2), that section 89, Civil Procedure] 
Code, is a bar to the present contention! 
but it is not necessary to express a final* 
opinion on the point. 

Petition dismissed. 


(1) (1919) 42 Mad. 632 = 51 I. C. 166 = 36 
M. L. J.68S. 

(2) (1916) 40 Bom. 386 = 37 L C. 140=18 
Bom. L. R. 659. 
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Phillips and Odgers, JJ. 

Killi Latchamma and another —Defeiyl- 
ants 1 and 2-Appellants 

v. 

Killi Appannu and otherc —Plaintiffs- 
Respondents. 

Second Appeal No. 1222 of 1920, decid¬ 
ed on 20th April, 1921, from ihe decree of 
the Dist. J., Ganjam in A. S. No. 205 of 
1919, dated 22nd December, 1919. 

‘'Specific Relief Act, S• 42, lll.(f)—Suit by 
Hindu reversioner to establish an adoption by 
widow's late husband, lie —Here suit for declara¬ 
tion of reversionary right without any other 
relief does not lie.—Hindu Law—Reversioner. 

When reversioners sue for a declaration of 
their reversionary riv'ht such a suit will not 
lie except when suoh declaration is incidental 
to some other relief which they cau claim. 38 
Mad. 406 (t*. C ); 39 Mad. 634 (P. C.); 45 Cal. 
610 (P. C.); 40 Mad. 871 and 2 I. A. 179 (P.C.); 
Foil. 41 All. 492 Ref. [P. 710, C. 2.] 

Reversioners can sue for a declaration that 
the adoption of a certain person by the 
widow’s late husband was valid. 42 Mad. 219 
Dist. IP. 711, C. 2.] 

P. Narayana Murthi —for Appellants. 

T. Varadarajitlu Naidu and T. Sun- 
dara Ilao Naidu —for Respondents. 

„ Phillips, J.: —The plaintiffs in this suit 
are the sons of two brothers and the defen¬ 
dants 1 and 2 are widow and daughter res¬ 
pectively of another brother named Musa- 
layya. These brothers were divided and 
Musalayya after adopting one Poluvadu 
died. Poluvadu also died and his widow re¬ 
married. The 1st defendant his adoptive 
mother obtained possession of the estate of 
her son. The plaintiffs sue as the rever- 
siorters of the deceased Poluvadu and ask 
for a declaration that Poluvadu’s adoption 
was valid, that they are the reversionary 
heirs and that an alienation made by the 
1st defendant is not binding upon them. 
The lower courts have found that the ali¬ 
enation was valid because it was an ali¬ 
enation of property forming the 1st de¬ 
fendant’s siridhanam but they have grant¬ 
ed the declarations as prayed for. 

It is now contended for the defendants 
(appellants) that, inasmuch as the subs¬ 
tantial relief asked for, namely, the de¬ 
claration that the alienation is invalid, 
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cannot be granted, the plaintiffs are not 
entitled to the other declarations. It may 
here be stated that the plaintiffs really 
base their suit on an alleged denial by the 
1st defendant in collusion with the 2nd 
defendant that Poluvadu had been adopted 
and the declaration as to the validity of 
the adoption is the main prayer in their 
plaint. It is however argued in appeal 
that this question of adoption is merely 
subsidiary to the question of plaintiffs’ 
right to be considered reversionary heirs 
and that their right as reversioneis has to 
be proved through the adoption No 
doubt if this were so and the chief relief 
asked for were the declaration as to the 
reversionary right the decree could not 
be upheld. The question has been con¬ 
sidered recently by the Judicial Committee 
in Ve nhataiy: ray ana Pillni v Subbammal 

(1) , Janaki Ammdv. Nardynnaswamy Iyer 

(2) and Sandagar Singh v. Par Up Nara- 
y.tna Si»gh(5). The effect of these decisions 
appears to me to be that when reversioners 
sue for a declaration of their reversionary 
right such a suit will not lie except when 
such declaration is incidental to some other 
relief which they can claim, and this is the 
view of those decisions which has been 
taken by another Bench of this Court in 
NaVanectha Krishna Tkevan v. Rnmasamt 
Pandia Thalavar (4). 


We have, therefore, in this case to see 
whether the declaration as to the rever¬ 
sionary right is the main prayer in the 
plaintiffs’ suit or whether it is merely in¬ 
cidental to the declaration as to adoption. 
Under section 42 of the Specific Relief 
Act the court is empowered in its 
discretion to make a declaration in 
favour of any person entitled to any legal 
character, or to any right as to any 
property. It is I think clearly established 
now that reversioners can bring a suit for 
a declaration in certain circumstances and 
for that purpose they must be deemed to be 
persons having a right to property within 
the meaning of S. 42 viz,, to the estate to 
which they are the reversioners and in 
Venhatanarayana PiUa>- v. Subbainmal (1) 


1 ) 


(1915) 38 Mad. 406 = 29 I C. 298 = 42 

!) (1916) 39 ^Mad. 634 = 37 I. C. 161 = 43 

(1917) 46 Cal. 510 = 43 I. C. 484 = 45 

(1917)' 40 Mad. 871 = 33 M. L. J. 277 
= 39 I. C. 263 = (1917) M. W. N. ‘201. 
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two kinds of suits which can be brought by 
them are specitied, namely, suits to set 
aside an adoption by a widow and suits to 
set aside an improper alienation of the 
estate, and the judicial Committee remark¬ 
ed that in both these cases the right to 
sue is based on a danger to the inheritance 
common to all the reversioners. Under 
Illustration if) to S. 42 a suit can be 
brought by a reversioner to declare an 
adoption by a widow invalid. The 
present suit is merely the converse of that 
but it is contended for the appellants that 
the converse suit is not of the same nature 
as a suit to set aside an adoption the 
argument being that an adoption, by a 
widow devolves the property immediately 
on the adopted son and that gives a right 
to the reversioners to sue; but it may be 
pointed out that when there has been an 
adoption as has been found to be the case 
here, a denial by the widow of the truth 
and validity of such adoption is a danger to 
the inheritance. If that’denial is persist¬ 
ed in possibly for a long series of years 
until the widow finally dies, it may then 
be impossible for the reversioners to prove 
that an adoption actually took place and 
the effect of the adoption being declared 
invalid would be to alter the succession to 
the estate, for the last male holder would 
then be the father instead of the adopted 
son and if the father is the last male holder 
his daughter would be in the line of inheri¬ 
tance and if she had a son the estate would 
devolve on him to the exclusion of the 
father s own brothers or nephews—in this 
ease, the plaintiffs. The result, therefore, 
of the denial by the 1st defendant of the 
validity of the adoption might be that the 
estate would on her death devolve on her 
daughter and daughter’s son thus exclud¬ 
ing the plaintiffs who would be entitled 

COrr \ e "? after the first defendant if 
Poluvadu had really been adopted. To 
allow this denial of the 1st defendant to pass 
unnoticed would undoubtedly be a danger to 
the estate for in cases like adoption and so 
on it is advisable that the factum should be 
determined as near the date of the adoption 

fuS an K’ theref0re ’ tbe Pontiffs are 
he ado bnn ?‘ ng the suit n0w t°declare 
tw i Ptl0 - n valld one of the masons being 
5S SM * is valuable as perpetuation of 

avlthf "l ° th u envise il mi f*t not be 
suit c b V vhe i? the reversion falls in. This 

the annpM rC f u a COnflict as suggested by 

appellants between two sets of rever¬ 


sioners as in Rama Rao v. The Rajah of 
PiUapvr, (5) but it is really a suit to es¬ 
tablish finally the identity of ihe last male 
holder and thereby to ascertain in which 
family are to be found the general body of 
reversioners. It is of course possible that 
the 2nd defendant might die without a son 
in which case the plaintiffs would be the 
reversioners after her death but in view of 
the possibility of her having a son there is 
undoubtedly a danger of the estate being 
diverted from its proper course. By estab¬ 
lishing the validity of adoption the estate 
devolves in one way, whereas if there had 
not been an adoption the estate might 
devolve in another and might be diverted 
from the proper heirs. The Subordinate 
Judge has actually found that this suit was 
brought by the plaintiffs in consequence of 
the denial of the adoption by the 1st defend¬ 
ant and a perusal of the plaint shows that 
this is so. The alienation complained of 
was of property the value of w hich bears a 
very small proportion to the whole estate 
and the alienation took place many years 
before the suit was brought. I think here 
the plaintiffs hive brought this suit pri¬ 
marily to establish the factum of adoptiou 
and secondarily to set aside the alienation 
I therefore can see no reason why this suit 
to establish the adoption should not lie 
un ler section 42 of the Specific Relief Act 
and if it does lie, the declaration that the 
plaintiffs are the presumptive reversioners 
is merely an incidental declaration follow¬ 
ing on the factum of adoption. 

For these reasons I think that the lower 
Courts are right and dismiss the second 
appeal with costs. 

Odgers, J.: —The suit was for two 
declarations (1) that Poluvadu was the 
adopted son of Musalayya and the plaint- 
a * e the reversionary heirs of the former, 
(2) that the alienation by the first defend¬ 
ant (adoptive mother of Poluvadu,) is in¬ 
valid and does not bind the plaintiffs as 
reversioners. The plaintiffs are the sons 
of brothers of Musalayya. The latter 
haying no son adopted his brothers son 
Poluvadu. Poluvadu died 20 years before 
the sun and his widow having remarried 
first defendant succeeded as his adoptive 
mother and the second defendant is her 

d 1 augbt £ r * 11 is not disputed that the 
plaintiffs are reversionary heirs if the 

. '‘BTum L - SM - ,a 1 "°- 
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adoption is valid. It is also not disputed 
that they would be more distant reversion¬ 
ary heirs if the adoption were in fact 
invalid, provided second defendant had no 
son. The adoption was declared to be valid 
by both the lower courts who also found in 
favour of the alienation by the first defend¬ 
ant and granted the first declaration above 
set out. On these facts it is contended 
first for the appellants that as the rever¬ 
sionary right can only be proved by 
proving the adoption and as the rever¬ 
sionary right cannot be decreed, therefore 
the adoption cannot be decreed. This pro¬ 
position was based on Janaki Ammal v. 
Narayanasu-ami Aiyar (2) which laid down 
that as waste, misappropriation etc., by 
the limited owner had not been proved, the 
plaintiff was not entitled to a declaration 
as to his reversionary right, even though 
it had been disputed, under cover of ‘fur¬ 
ther relief’ in the plaint when the substan¬ 
tial heads of his claim had failed. 

It was also held that in that case that 
heirs with rights differing little from spe* 
successionis, had a right to demand that 
the estate be kept intact for the class of re¬ 
versioners whoever they might ultimately 
turn out to be (c/ also- Balbhatldar Pra• 
tad v. Frag Balt (6.) 

This case is essentially different from 
the one before us. The substantial heads 
of claim here are declarations both as to 
adoption and as to the alienation; the 
latter was comparatively unimportant. 
What was important for the plaintiffs 
was to have the adoption established while 
evidence was available which had been 
denied by the first defendant. 

As pointed out by Mr. Collett in his 
notes to section 42, Specific Relief Act in 
order to found a suit for a declaratory 
decree relating either to some legal cha¬ 
racter or some right in property the essen¬ 
tials are that there should be some present 
existing interest, however distant the 
possibility of its coming into actual posses¬ 
sion and enjoyment may be, and secondly 
there must be some present danger or 

detriment to such interest. . 

It =eems to me both these essentials 

exist here and this is supported by 
Illustration (/) to the section. Such a suit 

may or may not involve a declaration that 
the plaintiffs are the reversionary heirs- 

As pointed out by the Privy Council in 
Saudigar Singh v. Vardip Naraygn 

(6) (1919) 41 All. 492 = 60 I. 0. 938 = 17 A. L. 

.T 


Singh ( 3) a suit following Illustration (e) 
must always involve such a declaration. 

In Kathama Nachiar v. Dora Singa 
Tovar (7) it was laid down by the Privy 
Council “there can be no declaratory 
decree unless there is a right to conse¬ 
quential relief ” and Navaneelha Krishna 
Thevar v. Iiamaswami Fandiya Thala- 
var (4) held that reversioners are not enti¬ 
tled to a decree that they are the next re¬ 
versioners unless the question is incidental 
to the grant of some other relief to which 
they may be entitled. Here the plaintiffs 
are unquestionably entitled to bring a suit 
for a declaration as being next reversion¬ 
ers provided the adoption was also declar¬ 
ed to be valid. 

It is really incidental to the other relief 
claimed in Venkatanarayana Pillai v. 
Sulbammal (1). The Privy Council says 
“ it is the common injury to the reversion¬ 
ary rights which entitles the reversioners 
to sue. Apart, therefore from the ques¬ 
tion whether ‘ the next presumptive heir ’ 
is “the legal representative” of the 
deceased presumptive reversioner there 
remains the outstanding fact of identity of 
interest on the part of the general body of 
reversioners near and remote to get rid of 
the transaction which they regard as des¬ 
tructive of their rights.” 

Here the words apply the transaction 
being the denial by the first defendant of 
the adoption. The second objection by 
the appellants is that the adoption does 
not affect all the reversioners. It certain¬ 
ly affects all the reversioners who would 
be displaced or postponed if the adoption 
were invalid. In cases under Illustration 
(/* to section 42 (Specific Relief Act! there 
will obviously be twd sets of reversioners, 
those entitled if the adoption is upheld 
and those entitled if the adoption is de¬ 
clared invalid. Moreover as in this case 
the plaintiffs might be entitled to succeed 
the more remotely, even if the adoption 
were declared invalid it appears to me 
that there is no force in the contention. 
The declaration sought is in reality as to 
the identity of the last male holder. 

For these seasons I would dismiss this 
second appeal with costs. 

Appeal dismissed* 


(7) (1876) 2 I.A. 

Slither 106 = 3 Sar. 46G (P.C.) 


169 = 23 W.R. 314=3 
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Oldfield and Kkishnan, JJ. 

r. Sesha Prabhu —Accused-Petitioner 

v. 

Emperor —Opposite-Party. 

Criminal Revision No. 523 of 1921 and 
Criminal Revision Petition No. 421 of 1921, 
decided on l’>th December 1921, from the 
judgment nf the Sub-Divl. Mag, T^Hi- 
cherry, in Criminal Appeal No. 23 of 1921. 

(a) Madras District Muncipalities Act ( 1920 ), 
S 249 and Sck V (o)- 4 * Selling grain whole¬ 
sale", meaning of 

8 ale in large quantities or selling wholesale 
means selling to retailers or iobbers. 

IP 713, C. 1 ] 

(b) Madras District Municipalities Act , S*. 
3 65 and 249—Notification to take out license under 
new Act—Notification by Council constituted 
under old Act and issued before coming into force 
of new Act is void . 

A notification by a Municipal Council cons¬ 
tituted nndor the old District Municipalities 
Act of 1834 directing dealers in wholesale grain 
to take on* a licens« under S. 249 of the new 
Act V of 1920 andissaed before that Acl actually 
carnc into force is ultra vires . The notification 
being neither a rule, nor a bve-law, nor a 
Regulation cannot bo validated under the 
proviso to S. 366 or that Act. 


JB. S ; *arama Rw —for Petitioner 
J. (7. A lam —fur the Crown. 

Oldfield, J :—We am asked to revise 
the petitioner’s convict on and sen ence 
for the offence of storing and s *lling gr tin 
whole sale within the Cannanire Munici¬ 
pal limi s without a license from t'ie 
M micipal Chairman, pum-hable under 
s-ctinns 249-338 ( b ) of the Madras Dis- 
trict Manicipali ies Act, V of 1920. 


The first objection taken to the convi 
tion is, that there is no evidence of tl 
a’e of grain wholesale or of the stoiai 
or wholesale trade, con emplated I 
Schedule V («' for which a license can 

t squired under sect-on 249. In 1 
bsence of a definition of ‘ whole sale’ 
the Act, ihe meaning of 'he expression 
common parlanc < must be deci-ive, ai 
whether the definition in the Century 
Webster’s . D.ctionaries. as “ sale 
large quantities” or the secondary defi 
tion in the latter as “selling to retaili 
or jobbers" is accep ed. the Sub-D 
siraal Magistrate’? finding of fact is 
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cient. that petitioner “ has six shops in 
which he stores thousands of bags of 
grain, '•elling them from one to six bags 
at a time to petty merchants and others 
and not, so far as wa- shown, selling them 
by measures after breaking Lp the baps.” 

This f tiling, we have to deal with the 
more sub tantial con ention that such 
storage without a license w ts no; punisha¬ 
ble under sec ion 33d (6) because there 
had not been any valid notification under 
section 249, making it obligatory on peti¬ 
tioner to obtain one. The facts are that 
und r section 365 of Act V of 1 20 the 
notification of ihe G vemor- : n Council 
No. 595, dated 10th August, 1920, came 
into force on 1st October, 1920; but Exhi- 
b t D, the notification under section 249 
rr-lie 1 on by the prosecution, had be n 
published on the 15th J dr, 1920 ; and it is 
argued that the M, nic.pal Coumil having 
at the latter date no powers under the 
Acr. its notificaiion could have no legal 
edict and could rr- ate no obligation, for 
bre .ch of which petition r cojld be punish¬ 
ed.^ The lower Courts answer that 
peti ioner was in no way pr- j».diced by 
Such premature publication is clearly in¬ 
conel. sive, when the q. e-ti n arises in 
connection with the apnlica im of a 
penal provision and a <--ricr construction 
of the law' is required. Here reliance 
is placed, firstlv, on section 366 f a' of the 
Act oi 19 0 which prnv>d-s that, until the 
Chairman and the Councillors to he newly 
appointed or elected under that Act come 
into office, ihe Chairman and Councillors 
under the previous Act of 1884 shall have 
all the powers of the ChaTn an and Coun¬ 
cillors under the former. Sec ion 366 (a), 
however, as its warding cf the substantive 
part of the s ct on • hows, merely provides 
for modific ition in ihe provisions of the 
new Act in iheir application to the term 
of office and election and appointment or 
the Councillors and Chairman for the first 
t me af er the commencement of the Act 
or of powers under it b fore the date to be 
notified under section 365. In the alter¬ 
native, reference had been maae to the 
proviso to the last-men imed section, 
und.r which rules, by-laws and regulations 
authorized under the new Act could be 
made at any time after the publication 
of the assem to it of the Govemor-Goneral 
on the 15th June, 1920. Hut this did not 
justify the issue of Exhibit D on 29th June, 
1920. For Exhibit D is not a rule, 
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because under section 303 (3) rules can be 
male only by the G •'vernor-in-Cou-icil; 
it is not a by-law, because, if its ?ubj;ct- 
ma-.ter can be identified with any of 
tho e enumerated in section 3 )6, it was 
not published or confirmed in the manner 
prescribed in sections 309 and 310 ; and it 
is not a regulation, because section 312 
providing only for the manner in which 
regulations may be publish'd, power »o 
make them is on the Municipal Council, 
not generally, but only in conn;ction with 
certain specified provisions, see for in¬ 
stance, sections '5 and 130, in which sec¬ 
tion 249 (1 * is not included. 

In these circumstances, it is not 
pos-ible to uphold as valid the Coun¬ 
cil’s notificat.on, Exhibit D, which 
petitioner is charge 1 with infring.ng. 
The foundation for his conviction thus 
failing, his peu ion mu-t be allow¬ 
ed and he must be acquitted. The 
fine, if paid, including the amount levied 
as license fee, will be refunded on his 
application. 

Krishnan, J —This case rases the 
question of the validity of a notifica ion 
issued by tee M .nicioal Cnincd of C mna- 
nore in July 192 ) under secti >n 249 of the 
new D s rict Municip ilities Act, Madras 
Act V of 1920 Tne notification is marked 
Exh bit D and was issued in accord ince 
wth a resolution passed by the Council 
constituted under the now reps tied Act of 
1834 oringing into app’ication the licen ing 
powers given b.- the new Act with e.Fect 
from the 1st of October 1920, the date on 
wh ch the Act was brought into force by the 
Governor n Council by aitificition in the 
Fort St George G izet e of the 10th 
August 1920 as provid -d in section 365 of 
the Act The accuse 1 has b >en prosecuted 
and convic ed under ection 338 for selling 
grain wholcsa'e and for st ir ng it for such 
sale withour taking out licen-es as re iu red 
by the notification. It is contended for 
the accused that the notification h id no 
legal effect as it was is ued by a Council 
which was not constitu ed under the new 
Act but by one con titut d und-r the te- 
p -aled Act and whic i had no power to 
pa'-s the resolution to levy 1 cen ing fees or 
to publish a notification to th at effect. 

Without a vali I an 1 proper notifica'ion 
under section 249 th? liabi ity to takeout 
licenses for any of the purp ses specified 
in Schedule V of the new Act will not, of 
course, arise in any Municipal area for the 


Act makes the publication of the not fica- 
tion in the manner provided for in the sec¬ 
tion and the laose of 60 days ther after¬ 
necessary pre-requis'ties for bringing into 
f irce the licensing provisions. It is, there- 
f ire, important to cons der whether Exhibit 
D was a valid notification 

Re iding section 249 by ; tself it is mani- 
fest that the Council referred to in it is 
the Council con;ti;u*ed under th» new Act 
according to-he provision of Chipter II 
thereof. That Co.n'il is the body given 
authority by section 249 of the Act to decide 
how f.r it would bring into force the 
licensing po.ver given by the Act. The 
Council constituted under the old Act was a 
different legal entity and co i’d not exercise 
the po .ver under section 249 unle= there is 
in leed any o her provision of lawgivinr the 
Council the po ver to so act. It is contend¬ 
ed toy the learne 1 Public Procecutor that 
section 366 of the Act is such a provision 
and >n fact he relied chieflvon the'ast part 
of clause (a) in it as giving power to the 
old Council to issue the notification in 
question. That clause gives power to the 
Governor in Council to determine, after the 
new Act ha I been brought into force, the 
date on which the Chairman and Counci¬ 
llors of the old Council should co out of 
office and the new’y elected Chai man and 
Councillors should come in*o office ; anu 
then it says that until they so come into 
office, the Chairman an! the Councillors of 
the old Council should have all the powers 
and be subject to all thedu ies, respecives 
ly, of the Chairman and Council ors un ler 
the new Act. It is contended that this 
last provsion validated the Notifica ion 
Exhib t D But, unf irt .nat dy in this 
case the Council ha 1 acted before the new 
act was brought into force, th ir Resolu¬ 
tion and Notification be ng in July as al¬ 
ready stat d that is, some months before 
the Act was pu in f ->rce. No doubt, the 
power to issue a notifica ion under sec- 
t on 249 is a power given to the new 
Council unier the ne.v Act but the 
power itself cime into existence only 
when the Act was brought into force 
and not before. It is impossible, then, to 
see how the old Council could have pro¬ 
perly exercised that power which did not 
exist on the date on which it purported to 
exerci-e it. It is evi lent from the 
ltnguage of da .se (<) that by it the Legis¬ 
lature was making provision for carrying 
on tne Municipal Administration during 
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the interregnum between the coming into 
force of the new Act and ihe assumption 
of office by the new Chairman and Coun¬ 
cillors. The clause, as I understand it, 
has nothing to do with any anter.or 
periods, for before the new Act same into 
force there was the old Act in full force 
under which the old Council was free to 
act. 


The only provision of the new Act that 
gave power to the old Council to act in 
anticipat.on of the Act being brought into 
force is 'he provho to section 365 which 
enabled ' rules, bye-laws and reguluiions” to 
be made under the new Act as - oon a- i; had 
received the ass=nt of ihe Governor Gener il. 
The notification, Exhibit D, w.is, no doubf, 
issued after the assent of the Governor- 
General had been given and if section 365 
could bo held to apply to it, it would be 
a valid proceed ng. Apparently, the Coun¬ 
cil ac ed under that section and in fact the 
Appellate Court has upheld its validity 
un ler that section. But I amumble to 
support the view as the notification in 
question cannot apparently be brought 
under any one of the ter ns " rule, bye-law, 
or regulation ” used in the section. These 
words are not defined in the Act but 
Chapter XLV dealing with, the ‘making of 
them sh nvs what is meant by each—sec¬ 
tions 303 to 305 show that rules are those 
made by theGovernor-in-Council. Section 
306 shows bye-laws are made by the Coun¬ 
cil but that section spec fied the purposes 
for which bye-laws can be ma le, of which 
the purpose of the notification in question 
here does not s-em to be one. The mat^r 
is made clear by referrng to section 309 
whjrh prevents a bye-law from having 
effect tin it is app-oved of and co firmed 
by the Govemor-in-Goundi and section 310 
which shows the method of making it and 
publishing it These con liiions.do not apply 

° ! he "f the Council under 

section 249. Section 312 shows regulations 
are those made by Municipal Authorities 

nuhlUK S 7 th ' C ° UnCl1 and th °y c,n b e 

determinp ,n S »r|k mannf>r as the Council 
determines. The method of their publi- 

don rl Sh °r r ear ' y tlm ,h * word r egula- 

SS°V 4 V e K t< l the u n0tificHti0n under 

fttwhch that section itself 
(directs to be published in a particular 

K am ’ ,herefore - of 0 P in «on th.t 

actfnn ft T 0t -f USed t0 validate 'be 
nnHfi / thfc Councd in the issuing of the 

(notification, Exhibit D. 


It was suggested that if the liability to 
take out the license is not treated as one 
imposed by any rule, bye-law or regu¬ 
lation there may be a difficulty in applying 
section 338 even to cases where proper 
notification had beec issued under section 
249 and that there will be no provision 
for punishment for disobedience. This 
argument is, I think, not sound for I con¬ 
sider that ibe necessity to take out licenses 
when a proper notification is issued arises 
unJer the Act itself and section 338, which 
speaks of the Act as well, will apply. In 
my view the Act impo-es the liability 
Subject to the condition about the noti¬ 
fication prescribed in section 249. But 
when that condition is not properly ful¬ 
filled, as I hold is the case here, section 
338 does not apply and the conviction of 
the accused must be set aside. 

It was also argued for the petitioner that 
the trade carried on by him in grain was 
not a wholesale trade but a retail one On 
this point, I agree with the lower Court 
that ihe trade was a wholesale one as the 
peti ioner is tound to have sold grain by 
the bulk without breaking the bags, in 
quantities of 1 to 6 hags at a time to re ail 
dealers. The term “ whole sale ’’ as used 
in Schedule V of the Act is not defined 
in ihe Act and we have therefore, to apply 
to the word th° m°anin.> th -t is ordinarily 
given to it by he public and by traders in 
general That is the view taken by the 
lower Court and I agree with if and, taking 
that view, the pe itioner’s rrade was well 
within the scope of the t rm “ wholesale ” 
trade. Though the petition r fails on this 
point, he has succeeded on his first point 
and his convict on is, therefore, quashed 
and the fine and license fees, if they have 
been paid by him, will be refunded to 
him. 


Convir.fion quashed. 
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FULL BENCH 

Wallis, C. J. Ayling and 
Krishnan, JJ. 

Deputy Commissioner and Secretari/ to 
the Chiej Commissioner of Income-Tax, 
Madras —Referring Officer. 

v. 

S. Bajee Abdulla Sahib and Oo .— 
Assessees. 

Income Tax Reference decided on 12th 
April 1921. 

(a) Income Tax Act (1918), S. 51—Reference 
under, in pursuance of order of High' Court 
under Specific Belief Act, S 45- Validity of 
latter order cannot be questioned at hearing of 
Reference. 

Where a reference is made under S. 51 iu 
pursuance of an order of the High Court under 
S. 45 of the Specific Relief Act, and the latter 
order has not been appealed against, it cannot 
be objected at the hearing of the Reference 
that the order under S. 45 was made with¬ 
out jurisdiction. |P. 717, C. 2.) 

(b) Excess Profits Duty Act ( 1919), S. 6 , 
1st proviso—Income Tax Assessce must prove by 
satisfactory evidence, the alleged increase in 
average capital. 

An Income Tax Assessee who wishes to avail 
himself of the exemption provided by the first 
proviso to S. 6 of the Excess Profits Duty Act 
of 1919, op the ground of an increase iu the 
average capital, must put before the Collector 
and the Board of Revenue satisfactory 
evidence that bia cnpitnl bad been increased ns 
alleged by him. |P. 718i C , */, 

Sydney Smith, 0. T. Govinlan Nambiar 
for A . Kandasami Mudalxar for Assessees. 

C. Madhavan Nair and Govt. Solicitor 
—for-Referring Officer. 

Judgment:—A preliminary objection 
has been taken to the hearing of this refer¬ 
ence that the order made by the learned 
Judge of the Original Side under sec¬ 
tion 45 of the Specific Relief Act was 
made without jurisdiction and therefore 
that we should decline to hear the refer¬ 
ence which has been made to us by the 
Board pursuant to that order under section 
ilof the Indian Income-tax Act. The 
Board did not appeal against that order, as 
they might have done and as .they did in 

e <asc 0 { some 0 th er similar order, and 
section 51 empowers and requires them 
1 ® reference on the application of 


the assessee unless they tare satisfied that 
the application is frivolous or that a refer¬ 
ence is unnecessary. They have made 
the reference pursuant to the order instead 
of appealing against it and, in the circum¬ 
stances, we think we are bound to dispose 
of it. 

We have heard the points fully stated 
on both sides and the question appears to 
resolve itself into this: Are the assessees 
entitled to the benefit of the first proviso 
to section 6 of the Excess Profits Duty 
Act of 1919 ? Section 6 provides that the 
standard profits of a business for the pur¬ 
pose of calculating the excess profits duty 
may be calculated in several ways. One 
of the ways which was adopted here is 
provided for in section 6, sub-section (1) 
clause (6), sub-clause (mj:—“ if the profits 
of the business have been assessed for the 
said purposes in all the five years 1913, 
1914, 1915, 1916 and 1917—the aggregate 
of one-fourth of the profits assessed in the 
years 1913 and 1914 and in such two of 
the years 1915, 1916 and 1917 as may be 
selected by ihe said person” may be taken. 
The proviso says “ that if the average 
capital employed in the business in the 
years adopted for the purpose of determin¬ 
ing the standard profits is less or more 
than the capital so employed at the end of 
the accounting period, there shall be made 
to or from the standard profits an addition 
‘ or a deduction, as the case may be, which 
shall bear to the standard profits the same 
proportion as such increase or decrease of 
capital bears to the average capital so 
employed in the years so adopted.” Then 
there is this Explanation: “ For the 
purpose of ascertaining the average capi¬ 
tal employed, the capital employed in the 
business in any year shall be deemed to be 
the capital so employed at the end of that 
year . This is to be read with the pro¬ 
visions of section 6, sub section (4),— 
" Notwithstanding anything contained in 
this section no increase of capital made 
after the 31st December, 1918, shall be 
taken into account in any case, and no 
such increase before that date shall be 
taken into account when it appears or to 
the extent to which it appears that the 
increase was made with intent to evade or 
has the effect of evading the payment of 
the excess-profits duty". 

Now, what happened was that the peti- 
tioners here as shown in their affidavit 
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have been assessed for the vears 1913—14, 
1914—15, 1916—17 and 1917—18 on 
incomes respectively of Rs. l,00,00u. 
Rs. 1,20,000, Rs. 2,66,441, and Rs.3,56,000 
and in the accounting year 1918—1919 on 
an income of Rs. 3,01,748-6-11. The con¬ 
tention of the petitioners is that, though 
in 1918—19 they made a decreased profit 
on the. capital which was employed in 
their business on the 31st of March, 1918 
they had prior to that date increased their 
capital approximately by 6 lakhs of 
rupees, and, if that were established, the 
result would be that their standard profits 
would have been increased to such an 
extent as altogether to exempt them from 
the payment of excess profits duty. If 
the petitioners wished to obtain the benefit 
of that prdviso, it was their duty to put 
before the Collector and the Board of 
Revenue satisfactory evidence that their 
capital had been increased as alleged by 
them. They did not do so, but contented 
themselves with putting in some very in¬ 
conclusive returns. The original assess¬ 
ment by the Collector may have been un¬ 
duly hurried, but when the petitioners ap¬ 


pealed to the Board of Revenue, the Board 
sent the case back to the Collector and the 
petitioners had an opportunity of putting 
any further evidence or any further expla¬ 
nations before the Collector but they re¬ 
fused to avail themselves of it and stood 
upon the returns which they had already 
furnished. On those materials the Collec¬ 
tor reported that he was unable to say 
what their original capital was or what 
the increase of capital was, and the Board 
having considered the matter came to the 
same conclusion as the Collector, and in 
their order of reference they have given 
forcible reasons for showing that it was 
quite impossible for them to say that it had 
been established that there had been this 
increase of capital on which the petitioners 
claim exemption from excess profits duty. 

In these circumstances, all that can be 
said is that the petitioners have not 
brought themselves within the exemption 
and there is no occasion for any further 
answer to the reference as the Board’s 
action is right. The Assessees must pay 
the costs of this reference Rs. 250. 


THE END 
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